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App.  DIt.  201.) 

rOSE  T.  CONEXIMO  et  al. 

(Supreme  Conrt,  Appellate  Division,  First  Department    November  14,  1013.) 

1.  COTJBTS  (J  237*) — COUBT  TO  WHICH  APPKAL  MAT  BB  TAXKN — JUDajOCHT  FOL- 

I.OWINO  Sevebsax. 

Where  Judgmeat  against  plaintiff  on  the  pleadings  followed  reversal  by 
the  Appellate  Division  of  an  order  overruling  a  demurrer  to  the  com- 
plaint, plaintiff  having  elected  not  to  amend,  her  right  of  appeal  was  to 
the  Appellate  Division,  and  not  to  the  Court  of  Appeals ;  that  court  being 
without  jurisdiction  except  to  hear  a  further  appeal  after  an  appeal  had 
been  taken  to  the  Appellate  Division. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {§  491,  678-696 ;  Dec. 
Dig.  g  237.*] 

2.  Appeal  and  Ebbob  (§  422*)  —  Notick  or  Appeal  — Amskdjient  —  Jubis 

DicnoK. 

Demurrer  to  plalntUTs  complaint  having  been  overruled,  the  Interlocu- 
tory judgment  was  reversed  by  the  Appellate  Division  with  leave  to  plain- 
tiff to  amend.  Plaintiff  elected  not  to  amend,  but  suffered  final  judgment 
dismissing  the  complaint,  and  then  filed  and  served  notice  of  appeal  there- 
from, but  through  inadvertence  or  misapprehension  of  the  law  gave  no- 
tice of  an  appeal  to  the  Court  of  Appeals  instead  of  to  the  Appellate 
Division,  which  was  the  only  court  having  jurisdiction  of  the  appeal. 
Beld,  that  the  Special  Term,  being  the  court  whence  the  appeal  was  taken, 
bad  Jurisdiction  to  permit  an  amendment  of  the  notice  to  change  the 
name  of  the  court  to  which  the  appeal  was  taken  to  the  Appellate  Divi- 
sion under  Code  Civ.  Proc.  I  13Q3,  vesting  authority  to  amend  a  notlCf 
of  appeal  in  "the  court  in  or  to  which  the  appeal  Is  taken." 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {  2149; 
Dec.  Dig.  i  422.»j 

3  Appeal  and  Ebbob  (|  420*) — Notice  op  Appeal. 

Where  the  Appellate  Division  had  reversed  an  Interlocutory  Judgment 
overruling  a  demurrer  to  the  complaint  and  granted  plaintiff  leave  to 
amend,  but  plaintiff  elected  not  to  amend  and  suffered  judgment  dis- 
missing the  complaint  it  was  not  essential  to  a  valid  notice  of  appeal 
from  that  judgment  that  it  also  failed  to  give  notice  of  an  Intention  to 
review  the  interlocutory  Judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §  2147; 
Dec.  Dig.  i  420.*] 

4.  Appeal  and  Ebbob  (J  422*>— Notice  or  Appeal — Amendment — ^Tiue  to 
Appeal — Expibation. 

Code  Civ.  Proc.  {  1300,  prescribes  bow  an  appeal  shall  be  taken,  but 
does  not  expressly  require  that  the  notice  shall  state  the  court  to  which 

•For  othar  case*  *a«  same  topic  ft  i  ituiibbb  In  Dec.  A  Am.  Digs.  19g7  to  date,  ft  Rap'r  Indexes 
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the  appeal  Is  taken ;  such  requirement  being  merely  one  of  practice.  Sec- 
tion 1303  declares  that  where  a  notice  of  appeal  Is  seasonably  served  In 
good  fidtb,  but  the  appellant  omits,  through  mistake.  Inadvertence,  or  ex- 
cusable neglect,  to  do  any  other  act  necessary  to  perfect  the  appeal,  the 
court  in  or  to  which  the  appeal  ia  taken  may,  In  Its  discretion,  permit  the 
omission  to  be  sappUed,  or  an  amendment  made  on  p^oper  terms.  Held, 
that  where  appellants'  attorney,  through  Inadvertence  or  misapprehen- 
sion of  the  law,  served  notice  of  appeal  from  a  Judgment  of  the  Special 
Term  to  the  Court  of  Appeals  instead  of  to  the  Appellate  Division,  the 
Special  Term  had  Jurisdiction  to  permit  an  amendment  of  the  notice 
curing  the  defect,  though  after  the  time  to  appeal  from  the  Judgment  liad 
expired. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  |  2149 ; 
Dec.  Dig.  {  422.»] 

McLaughlin  and  Scott,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Flora  L.  Vose  against  Joseph  C.  Conkling,  individually 
and  as  adminstrator,  etc.,  of  Ann  Maria  Miller,  deceased,  and  others. 
From  an  order  of  the  Special  Term  amending  the  notice  of  appeal 
by  striking  therefrom  the  words  "to  tiie  Court  of  Appeals,"  and  in- 
serting in  place  thereof  the  words  "to  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Department,"  and  permitting  the  with- 
drawal of  the  return  to  the  Court  of  Appeals  with  the  consent  of 
that  court,  defendants  appeal.    Affirmed. 

See,  also,  144  N.  Y.  Supp.  1149. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN.  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Alfred  H.  Cumbers,  of  New  York  City,  for  appellants. 
John  Brooks  Leavitt,  of  New  York  City  (Stuart  G.  Gibboney,  of 
New  York  City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  A  demurrer  to  the  complaint  interposed  herein 
was  overruled,  and  on  appeal  this  court  reversed  the  interlocutory 
judgment  with  leave  to  plaintiff  to  amend.  Vose  v.  Conkling,  153 
App.  Div.  40,  137  N.  Y.  Supp.  1066.  The  plaintiff  elected  not  to 
amend,  and  suffered  final  judgment  dismissing  the  complaint,  and  then 
filed  and  served  a  notice  of  appeal  therefrom.  Through  inadvertence 
and  a  misapprehension  of  the  law  on  the  part  of  counsel  for  the 
plaintiff,  that  appeal  was  taken,  in  form,  to  the  Court  of  Appeals. 

[1]  If  the  final  judgment  followed  an  affirmance  by  this  court,  an 
appeal  direct  to  the  Court  of  Appeals  would  have  been  authorized 
by  section  1336  of  the  Code  of  Civil  Procedure ;  but,  since  it  followed 
a  reversal  by  this  court,  the  Court  of  Appeals  was  without  jurisdic- 
tion to  hear  the  appeal  and  could  review,  the  judgment  only  after  a 
further  appeal  to  this  court.  Leonard  v.  Bamum,  168  N.  Y.  41,  60 
N.  E.  1062;  McNamara  v.  Goldan,  194  N.  Y.  315,  87  N.  E.  440; 
Will  V.  Barnwell,  197  N.  Y.  298,  90  N.  E.  817. 

On  the  8th  day  of  April,  1913,  the  attention  of  counsel  for  the 
plaintiff  was  drawn  to  the  fact  that  a  motion  had  been  noticed  by  the 
defendants  in  the  Court  of  Appeals  for  the  dismissal  of  the  appeal 
on  the  ground  that  that  court  was  without  jurisdiction  to  hear  it, 

*For  other  cases  see  aama  topio  ft  %  nvmbbb  In  Dec.  ft  Am.  Digs.  1M7  to  data,  ft  Rep'r  Indexes 
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which  motion  was  returnable  on  the  14th  of  April,'  1913 ;  and  on  ex- 
amining the  Code  of  Civil  Procedure,  he  discovered  the  error,  and 
on'  the  next  day,  on  an  affidavit  showing  that  in  preparing  the  notice 
of  appeal  and  in  taking  the  appeal  it  was  his  intention  to  appeal  to 
the  .court  having  jurisdiction  in  the  premises,  he  obtained  an  order  to 
show  cause  why  the  notice  of  appeal  should  not  be  amended  so  as  to 
show  that  the  appeal  was  to  tiie  Appellate  Division.  That  motion  was 
granted  and  the  order  duly  entered  on  the  14th  of  April,  1913.  The 
motion  to  dismiss  the  appeal  to  the  Court  of  Appeals  was  submitted  to 
that  court  on  the  2d  of  June  and  granted  on  the  10th  of  June,  1913. 

Vose  v.  ConkUng,  209  N.  Y. .  102  N.  E.  1116. 

[2]  The  principal  points  made  for  the  reversal  of  the  order  are 
that  the  final  judgment,  from  which  the  plaintiff  attempted  to  appeal, 
was  the  judgment  of  the  Appellate  Division,  and  that  therefore  the 
Special  l^rm  was  without  jurisdiction  to  amend  the  notice  of  ap- 
peal. If  it  were  a  final  judgment  of  this  court,  the  point  that  the 
Special  Term  could  not  amend  the  notice  of  appeal  would  be  well 
taken,  for  authority  to  amend  a  notice  of  appeal  is  confined  to  "the 
court,  in  or  to  which  the  appeal  is  taken."  Code  of  Civil  Procedure, 
§  1303;  Bulkley  v.  Whiting  Mfg.  Co.,  136  App.  Div.  479,  121  N.  Y. 
Supp.  159;  Waldo  v.  Schmidt,  139  App.  Div.  589,  124  N.  Y.  Supp. 
189,  affirmed  200  N.  Y.  199,  93  N.  E.  477.  If,  however,  the  final 
judgment  were  the  judgment  of  this  court,  there  would  be  no  oc- 
casion for  appealing  to  this  court  therefrom  before  appealing  to  the 
Court  of  Appeals,  and  the  Court  of  Appeals  would  not  have  dismissed 
the  appeal.  McNamara  v.  Goldan,  supra ;  Code  Civ.  Proc.  §  190,  sub- 
div.  1.  The  authorities  relied  upon  in  support  of  the  contention  by 
the  appellants  do  not  sustain  it.  In  Dwight  v.  Gibb,  208  N.  Y.  153, 
101  N.  E.  851,  the  point  decided  was  that  where  this  court  made  an 
order  modifying  a  judgment  of  the  Supreme  Court,  and  after  the  en- 
try of  the  order  in  the  office  of  the  clerk  of  this  court  a  certified  copy 
thereof  with  the  original  papers  upon  which  the  appeal  was  heard 
was  transmitted  to  tiie  county  clerk  and  the  proper  judgment  in  ac- 
cordance therewith  was  entered  by  the  county  clerk,  such  judgment 
was  the  judgment  of  this  court,  and  the  appeal  to  the  Court  of  Ap- 
peals should  be  therefrom,  and  not  from  the  order  of  this  court.  In 
Lamport  v.  Smedley,  157  App.  Div.  442,  142  N.  Y.  Supp.  350,  the 
point  decided  was  that  it  was  not  competent  for  the  Special  Term  to 
stay  the  execution  of  a  decree  entered  pursuant  to  the  order  of  this 
court  without  further  proceedings  in  the  court  from  which  the  ap- 
peal was  taken,  on  the  ground  that  such  decree  was  the  decree  of  this 
court  The  other  case  relied  upon  by  the  appellants  is  McNamara 
v.  Goldan,  supra.  In  that  case  the  opinion  of  the  Court  of  Appeals 
recognized  that^a  final  judgment  entered  after  the  reversal  of  an  in- 
terlocutory judgment  by  the  Appellate  Division  is  literally  the  judg- 
ment of  the  Special  Term,  but  for  the  purpose  of  determining  the  au- 
thority of  the  Court  of  Appeals  to  entertain  an  appeal  from  the 
subsequent  affirmance  thereof  by  the  Appellate  Division,  it  was  held 
that,  since  the  Special  Term  had  no  discretion,  the  affirmance  of  such 
final  judgment  by  the  Appellate  Division  was  in  effect  a  reversal  of 
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the  trial  court,  atid  that  an  appeal  to  the  Court  of  Appeals  would  lie 
therefrom  on  that  theory,  notwithstanding  the  fact  that  the  action 
was  one  of  the  class,  in  which,  under  subdivision  2  of  section  191 
of  the  Code  of  Civil  Procedure,  no  appeal  lies  to  the  Court  of  Ap- 
peals from  a  unanimous  decision  of  the  Appellate  Division. 

In  the  case  at  bar  this  court  did  not  direct  the  final  judgment,  and 
that  could  not  be  entered  without  an  application  to  the  Special  Term 
(see  Leonard  v.  Bamum,  168  N.  Y.  41,  60  N.  E.  1062),  and  although 
the  Special  Term  had  no  discretion  in  the  premises,  for  it  was  its  duty 
to  accept  the  law  as  declared  by  this  court,  yet  the  final  judgment  was 
the  judgment  of  the  Spedial  Term,  and  not  the  judgment  of  this  court, 
within  the  purview  of  section  1303  of  the  Code  of  Civil  Procedure, 
which  authorizes  the  court  "in  or  to  which  the  appeal  is  taken"  to  per- 
mit an  amendment  of  a  notice  of  appeal.  Manifestly,  the  Legislature 
intended,  by  the  provisions  of  that  section,  to  confer  authfrity  upon 
two  courts  to  allow  amendments  to  notices  of  appeal,  namely,  the  court 
of  review,  and  the  court  whose  action  is  under  review.  The  only  prac- 
tical effect  of  such  an  appeal  to  this  court  is  to  pick  up,  on  the  way 
to  the  Court  of  Appeals,  the  order  of  this  court  reversing  the  inter- 
locutory judgment,  for  the  hearing  here  is  necessarily  pro  forma. 
Nevertheless,  for  the  purposes  of  these  Code  provisions,  the  court  in 
which  the  appeal  is  taken  is  the  Special  Term  of  the  Supreme  Court, 
and  that  court  has  the  same  jurisdiction  as  this  court  to  authorize 
amendments. 

[3]  There  is  no  force  in  the  contention  that  the  notice  of  appeal  is 
ineffective  for  any  purpose,  owing  to  the  fact  that  it  contains  no  notice 
of  intention  to  have  the  interlocutory  judgment  reviewed.  That  judg- 
ment having  been  reviewed  by  this  court,  the  plaintiff  was  not  re- 
quired to  ask  in  the  notice  of  appeal  to  this  court  for  another  review 
thereof. 

[4]  The  only  remaining  question  which  arises,  but  upon  which  the 
appellants  present  no  argument,  is  as  to  whether  said  section  1303  of 
the  Code  of  Civil  Procedure  authorizes  such  an  amendment  after  the 
time  to  appeal  from  the  judgment  has  expired.  Section  1300  of  the 
Code  of  Civil  Procedure,  which  prescribes  how  an  appeal  may  be 
taken,  does  not  expressly  require  that  the  notice  of  appeal  shall  state 
the  court  to  which  the  appeal  is  taken;  and,  while  the  practice  re- 
quires that  the  court  be  specified,  the  omission  is  an  irregularity  and 
not  jurisdictional.  Silsbee  v.  Gillespie,  9  Abb.  Prac.  N.  S.  139.  In  the 
case  at  bar  the  appeal  would  lie  only  to  the  Appellate  Division.  It  was 
manifestly  the  desire  of  the  plaintiff,  and  the  intention  of  her  coun- 
sel, and  is  so  shown  by  his  affidavit,  to  appeal  to  the  court  which  had 
jurisdiction  to  hear  the  appeal.  The  fact  that,  through  oversight  or 
misapprehension  with  respect  to  the  law,  he  designated  the  wrong 
court,  is,  I  think,  a  matter  from  the  consequences  of  which  his  client 
may  be  relieved.  Section  1303  of  the  Code  of  Civil  Procedure  pro- 
vides,, among  other  things,  that  where  a  notice  of  appeal  is  served 
seasonably  and  in  good  faith  upon  the  clerk  or  the  adyerse  party,  or 
his  attorney,  but  the  appellant  "omits,  through  mistake,  inadvertence, 
or  excusable  neglect,  to  serve  it  upon  the  other,  or  to  do  any  other. 
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act,  necessary  to  perfect  the  appeal,  or  to  stay  the  execution  of  the 
judgment  or  order  appealed  from,  the  court,  in  or  to  which  the  ap- 
peal is  taken,  upon  proof,  by  affidavit,  of  the  facts,  may,  in  its  discre- 
tion, permit  the  omission  to  be  supplied,  or  an  amendment  to  be  made, 
upon  such  terms  as  justice  requires."  I  am  of  opinion  that  this  section 
clearly  authorized  the  amendment. 

It  follows,  therefore,  that  the  order  should  be  affirmed,  with  $10 
costs  and  disbursements. 

INGRAHAM,  P.  J.,  and  CLARKE,  J.,  concur. 

McLaughlin,  J.  (dissenting).  The  defendants  demurred  to  the 
complaint  which  was  overruled,  but  on  appeal  the  same  was  reversed 
and  demurrer  sustained,  with  leave  to  plaintiff  to  serve  an  amended 
complaint.  Vose  v.  Conkling,  153  App.  Div.  40, 137  N.  Y.  Supp.  1066. 
Plaintiff's  attorney  supposed  that,  if  he  did  not  amend  and  final  judg- 
ment Were  entered,  he  could  appeal  direct  to  the  Court  of  Appeals. 
This  was  the  course  adopted.  In  doing  this  he  did  not  intend  to  appeal 
to  this  court,  and  there  never  has  been  any  pretense  or  claim  made  that 
he  did.  Subsequently,  a  motion  was  made  to  dismiss  the  appeal  to 
the  Court  of  Appeals,  on  the  ground  that  that  court  did  not  have  ju- 
risdiction. The  attorney  then,  for  the  first  time,  ascertained  that  in 
order  to  appeal  to  the  Court  of  Appeals  he  would  first  have  to  appeal 
to  the  Appellate  Division,  and  it  was  then  that  he  made  his  applica- 
tion which  resulted  in  the-  order  here  appealed  from  to  amend 
his  notice  of  appeal  by  striking  out  the  words  "to  the  Court  of 
Appeals"  and  inserting  in  place  thereof  "to  the  Appellate  Di- 
vision of  the  Supreme  Court  in  the  First  Department."  The  time, 
however,  within  which  an  appeal  could  have  been  taken  to  the  Appel- 
late Division  had,  by  express  provision  of  the  statute,  expired.  Never- 
theless, an  order  was  made  permitting  the  amendment,  and  it  is  sought 
to  sustain  the  same  by  virtue  of  the  provisions  of  section  1303  of  the 
Code  of  Civil  Procedure.  This  section,  in  substance,  provides  that 
where  an  appellant  "seasonably,  and  in  good  faith,  serves  the  notice 
of  appeal,"  but  omits  "through  mistake,  inadvertence  or  excusable  neg- 
lect" to  perfect  the  appeal,  that  then  the  court  in  or  to  which  the  ap- 
peal is  taken  may,  in  its  discretion,  permit  the  omission  to  be  supplied. 

Here,  an  appeal  was  not  seasonably  and  in  good  faith  taken  from 
the  judgment  to  the  Appellate  Division ;  on  the  contrary,  it  •*vas  taken 
and  intended  to  be  taken  solely  to  the  Court  of  Appeals.  An  appeal 
was  never  intended  to  be  taken  to  the  Appellate  Division  until  after 
the  time  provided  by  statute  within  which  such  an  appeal  might  be 
taken  had  expired.  Under  such  circumstances,  to  permit  the  notice 
of  appeal  to  be  amended  is  to  nullify  an  express  provision  of  the  stat- 
ute. 

I  am  of  the  opinion,  therefore,  that  the  order  appealed  from  should 
be  reversed,  and  the  motion  denied. 

SCOTT,  J.,  concurs. 

Digitized  by  VaOOQlC 


6  144  NBW  XOBK.SUPPLBMENT  (Sup.  Ct. 

MacDONALD  v.  DOCTOR. 
(Supreme  Gonrt,  Appellate  Term,  First  Department    November  13,  19180 

Landlord  and  Tenant  (i  184*) — TjRabm — ^Aobeeheni  fob  Lease.  . 

Where  plaintiff  made  a  deposit  to  secure  a  lease  on  an  apartment,  and 
received  a  memorandum,  idgned  by  defendant,  reciting  that  fact  and  wh^n 
the  rent  was  to  begin,  the  memorandum  constituted  at  least  an  agreement 
to  execute  a  lease,  taking  the  case  out  of  the  statute  of  firauds,  and  plain- 
tiff cannot  recover  his  deposit,  If  In  default,  although  defendant  may  re- 
cover arrears  of  rent. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  H 
743-760;  Dec.  Dig.  {  184.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Angus  S.  MacDonald  against  Emanuel  Doctor.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Reversed  and  remanded. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR.  JJ. 

Louis  Boehm,  of  New  York  City,  for  appellant 
Ernest  G.  Budington,  of  New  York  City,  for  respondent 

BIJUR,  J.  Plaintiff  sues  to  recover  $30,  depoMted  with  the  defend- 
ant under  the  following  circumstances :  Plaintiff  examined  an  apart- 
ment owned  by  defendant  with  a  view  of  renting  the  same.  Thereup- 
on the  following  paper  was  executed  and  delivered : 

"New  York,  November  20,  1911. 

"Received  of  Mr.  Angus  S.  MacDonald  $80  as  a  deposit  (subject  to  conditions 
printed  below)  to  secure  the  apartment  on  the  sixth  floor,  five  rooms  of  the 
house  No.  530  Claremont  Ave.,  rent  to  commence  on  December  1,  1911,  and  to 
be  $60  per  month.  It  is  also  agreed  between  the  parties  hereto  that  the  bal- 
ance of  the  first  month's  rent  Is  to  be  paid  and  the  lease  from  December  1, 
1911,  to  September  30,  1912,  to  be  signed  before  December  1,  1911,  at  12 
o'clock  noon,  or  the  above  deposit  is  to  become  forfeited.  The  above  deposit 
is  accepted  only  upon  the  express  condition  that  an  Inquiry  Into  the  general 
standing  and  character  of  the  prospective  tenant  proves  entirely  satisfactory 
in  every  way  to  the  landlord,  or  his  agents,  and  said  landlord  and  his  agents 
reserve  the  right  to  refund  any  deposit  made.  B.  Doctor,  Agt" 

On  the  back  of  the  receipt  the  following  was  written : 

"Sepaperlng  of  apartment  painting,  varnishing,  and  shdlacklng  floors, 
shelves  where  necessary,  and  bathroom  to  be  put  in  good  condition.  Tele- 
phone to  be  desk  Instrument ;   shades  to  be  in  good  condition. 

"B.  Doctor,  Agt" 

It  being  apparent  that  no  question  of  the  statute  of  frauds  enters 
into  this  case,  this  instrument  evidences  either  a  completed  lease,  or  an 
agreement  to  execute  a  lease,  upon  all  the  terms  of  which  both  parties 
had  agreed  and  which  the  defendant  had  signed  by  his  authorized 
agent,  and  which  the  plaintiff  had  accepted  (apart  from  any  other 
considerations)  by  making  a  deposit  thereon.  So  that,  under  the  cir- 
cumstances, plaintiff,  being  in  default,  was  not  entitled  to  recover,  and 
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defendant  was  entitled  to  recover  upon  his  counterclaim  for  the  bal- 
ance of  the  rent  due,  if  properly  proved. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event.    All  concur. 


JONAP  T.  SIBBERT  et  aL 

(Sapreme  Court,  Appellate  Term,  First  Department    November  13,  1913.) 

Saues  ({  179*) — Acceptance. 

Tbe  defense,  In  an  action  for  balance  of  price  of  a  pump  installed  by 
plalotlfl  in  defendant's  bonse,  tbat  It  ran  hot  because  Its  shaft  was  out 
of  aUgnment,  Is  unavailing;  defendants  having  used  It  continuously  for 
two  montlis,  till  the  water  pressure  made  It  unnecessary. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §{  456-468 ;  Dec.  Dig. 
I  179.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Louis  Jonap  against  Joseph  H.  Siebert  and  another. 
From  a  judgment  for  defendants,  after  trial  without  a  jury,  plaintiff 
appeals.    Reversed,  and  new  trial  granted. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

Louis  E.  Felix,  of  New  York  City,  for  appellant 
Ralph  B.  Ittelson,  of  New  York  City,  for  respondents. 

BIJUR,  J.  Plaintiff'  installed  under  a  written  contract  in  defend- 
ants' house  a  water  pump,  and  sues  for  the  balance  of  the  purchase 
price.  The  pump  was  installed  prior  to  September,  1912,  and  defend- 
ants used  the  same,  apparently  continuously,  until  the  city's  water  pres- 
sure made  it  unnecessary,  some  two  months  later.  The  defense  is  that 
the  pump  "ran  hot"  because  its  shaft  was  out  of  alignment.  In  view, 
.however,  of  defendants'  retention  and  use  of  the  pump,  the  defense, 
even  if  proved,  was  unavailing.  Logan  v.  Berkshire  Apartment  House, 
3  Misc.  Rep.  296,  22  N.  Y.  Supp.  776;  Turl  v.  Knabe,  26  Misc.  Rep. 
770,  56  N.  Y.  Supp.  1017.  Judgment  reversed,  and  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event    All  concur. 


PALADINO  contracting  CO.  T.  WALSH  et  aL 
(Supreme  Court,  Appellate  Term,  First  Department    November  18,  1913.) 

CoRTBACTS  (§.  295*) — Substantial  Pebfobmanck — Defenses. 

Plalntlfl  contracted  to  excavate  a  cellar  162  feet  long,  102  feet  wide, 
and  8  feet  deep.  PlalntitF  only  excavated  161  feet  in  length  and  99  feet 
8  Inches  In  width,  and  when  requested  to  complete  the  excavation  failed 
to  do  so.  Imposing  on  defendants  the  necessity  of  performing  a  large 
amount  of  work  to  complete  the  same.  Beld,  that  plaintiff's  work  did  not 
constitnte  a  substantia  compliance  with  the  contract  and  that  he  was 
not  entitled  to  recover  a  balance  due  thereon. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  H  1353-1366, 1862 ; 
Dea  Dig.  I  295.*] 
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Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Paladino  Contracting  Company  against  John  P. 
Walsh  and  another.  From  a  judgment  for  plaintiff,  and  from  an  or- 
der denying  defendants'  motion  for  a  new  trial,  they  appeal.  Re- 
versed, and  new  trial  ordered. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

Ascher,  Ogust  &  Goldstein,  of  New  York  City  (Louis  Ogust,  of 
New  York  City,  of  counsel),  for  appellants. 

Menken  Bros.,  of  New  York  City,  for  respondent 

GUY,  J.  This  action  was  brought  to  recover  a  balance  of  contract 
price  claimed  by  plaintiff  to  be  due  under  a  written  contract  whereby 
plaintiff  agreed  to  do  the  excavation  of  a  cellar  for  a  public  school  for 
the  sum  of  $4,665,  the  excavation  to  be  162  feet  in  length,  102  feet 
in  width,  and  8  feet  in  depth.  The  contract  made  provision  for  pay- 
ments during  the  progress  of  the  work,  the  balance  to  be  paid  30 
days  after  completion.  All  but  $1,665  was  paid,  and  suit  is  brought  to 
recover  that  sum. 

While  no  plans  were  introduced  in  evidence,  the  proof  shows  that 
the  lines  of  the  excavation  were  staked  out  by  representatives  of 
plaintiff  and  defendants  in  accordance  with  a  survey,  which  was  used 
by  the  parties,  but  was  not  introduced  in  evidence  on  the  trial.  It  is 
clearly  established  by  the  evidence  that,  instead  of  excavating  as  pro- 
vided by  the  contract  and  as  staked  out  by  the  parties  under  the  con- 
tract, viz.,  162  feet  in  length  and  102  feet  in  width,  plaintiff  only  ex- 
cavated 161  feet  in  length  by  99  feet  8  inches  in  width,  and,  when 
requested  to  complete  the  excavation,  failed  and  neglected  to  do  so. 
The  defects  complained  of  are  material,  and  the  evidence  shows  that 
defendants  had  to  perform  a  large  amount  of  work  to  complete  the 
excavation  as  required  by  the  contract.  Defendants  did  not  set  up 
any  counterclaim,  but  defend  on  the  ground  of  failure  to  perform.. 
Plaintiff,  having  failed  to  show  a  substantial  performance  of  its  con- 
tract, is  not  entitled  to  recover. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellants  to  abide  the  event.   All  concur. 


WALSH  V.  CITY  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Term,  First  Department    November  IS,  1913.) 

MuinciFAi,  Corporations  (|  220*) — Salary  or  ExflotA — Ihcrkabk — ^Waives. 

Wbere  the  employe  of  a  dty  accepted  bis  wages  for  a  period  of  three 
years,  such  acceptance  was  a  waiver  of  any  right  be  had  under  the  stat- 
ute to  recover  the  per  diem  Increase  for  that  period. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {{ 
B9fr-608;   Dec.  Dig.  |  220.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict  
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Action  by  Christopher  Walsh  against  the  City  of  New  York.  From 
the  judgment,  plaintiff  appeals.     Affirmed. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR.  JJ. 

Kilroe  &  Swarts,  of  New  York  City,  for  appellant. 

Archibald  R.  Watson,  of  New  York  City  (Terence  Farley  and 
Clarence  L.  Barber,  both  of  New  York  City,  of  counsel),  for  respond- 
ent. 

PER  CURIAM.  We  think  that  the  case  of  Ryan  v.  City  of  New 
York,  177  N.  Y.  271,  69  N.  E.  599,  which  is  binding  upon  us,  pre- 
cludes the  possibility  of  a  recovery  in  this  case.  Under  the  rule  laid 
down  in  that  case,  it  is  clear  that  the  court  below  was  correct  in  de- 
ciding that  the  acceptance  by  the  plaintiff  of  his  wages  for  a  period 
of  three  years  was  a  waiver  of  any  claim  he  may  have  had  imder  the 
statute  to  recover  the  per  diem  increase  for  that  period. 

Judgment  affirmed,  with  costs. 


SIIUMAN  T.  GEORGE  BACKBB  COiiST.  CO. 
(Supreme  Court,  Appellate  Term,  First  Department    November  13,  1913.) 

COHTBAOTS  (i  885*) — ^PkBFOBtlANGB — AROHITKOT's   CkRTIFIOATB. 

Where,  In  a  bqU  on  a  building  contract  requiring  production  of  an 
architect's  certificate,  the  complaint  failed  to  allege  any  excuse  for  non- 
production  thereof  or  waiver,  plaintiff  was  not  entitled  to  recover,  though 
he  succeeded  In  proving  that  the  architect  seldom  came  to  the  building, 
and  that  previous  payments  had  been  made  without  production  of  the 
certificate. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  H  1064-1876; 
Dec.  Dig.  I  835.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  George  H.  Shuman  against  the  George  Backer  Construc- 
tion Company.  From  a  City  Court  judgment  in  favor  of  plaintiff, 
and  from  an  order  denying  defendant's  motion  for  a  new  trial,  it 
appeals.    Reversed,  and  new  trial  granted. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR.  JJ. 

Amstein,  Levy  &  Pfeiffer,  of  New  York  City  (Samuel  Levy  and 
Reuben  Rodecker,  both  of  New  York  City,  of  counsel),  for  appellant. 
Edward  Herrmann,  of  New  York  City,  for  respondent. 

BIJUR,  J.  Plaintiff  sued  to  recover  payments  due  for  work  done 
under  a  "uniform  contract."  The  complaint  failed  to  allege  any  ex- 
cuse for  nonproductioti  of  the  architect's  certificate,  or  waiver  of  its 
production;  such  certificate  being  made,  in  the  contract,  a  condition 
precedent  to  payment.  Plaintiff,  nevertheless,  succeeded  in  intro- 
ducing, over  defendant's  repeated  objection,  evidence  that  the  archi- 
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tect  seldom  came  to  the  building,  and  that  previous  payments  had 
been  made  to  him  without  the  producticm  of  the  architect's  certificate. 
On  the  authority  of  Weeks  v.  O'Brien,  141  N.  Y.  199,  36  N.  E. 
185,  judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event    All  concur. 


BALDEL  et  aL  T.  BERKO. 
(Supreme  Court,  Appellate  Term,  First  Departmoit    November  13,  1913.) 

1.  AFFKAI,  and  EbBOB  (I  930*)— RbVIBW — PSBSDUFnONS. 

Where  the  Jury  found  for  plaintiffs,  all  disputed  qnestioiui  of  fact  must 
be  deemed  to  hare  been  determined  in  their  faror. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §S  3756- 
3761 ;    Dec.  Dig.  i  930.*] 

2.  Contracts  (5  232*) — Actions — Damages. 

Where  contractors  agreed  in  writing  to  do  certain  extra  work  for  |390, 
they  could  not  recover  more  than  that  sum,  less  a  payment  admitted  to 
have  been  made. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  H  1071-1094 ;  Dea 
Dig.  i  232.»] 

3.  SET-OFf  AND  COUNTEBCLAIK   (§   29*)— ACTION   ON  CONTBAOT — E2ZPENDITUBE8 

BT  Defendant. 

In  an  action  on  a  contract  to  do  certain  work,  where  It  appeared  that 
defendant  was  put  to  an  expense  in  raising  a  mdchlne,  which  had  been 
placed  on  a  defective  foundation,  made  by  the  contractors,  such  expense 
should  have  been  allowed  her. 

[Ed.  Note. — For  other  cases,  see  Set-Ofl  and  Counterclaim,  Cent  Dig.  |{ 
49-61;   Dec.  Dig.  |  29.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Rachmil  Baldel  and  another  against  Margaret  Berko. 
From  a  judgment  for  plaintiffs,  defendant  appeals.  Reversed,  and 
new  trial  granted,  conditionally. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

Sigmund  S.  Rotter,  of  New  York  City  (David  Freiberger,  of  New 
York  City,  of  counsel)-,  for  appellant. 
Morris  Leibowitz,  of  New  York  City,  for  respondents. 

PER  CURIAM.  The  plaintiffs'  assignors  entered  into  a  written 
contract  for  the  performance  of  certain  work  for  the  defendant,  which 
was  completed  in  October,  1910,  and  the  original  contract  price  fully 
paid.  Subsequently  the  plaintiffs'  assignors,  claiming  that  they  had 
performed  extra  labor  amounting  to  the  sum  of  $500,  upon  wliich 
they  admitted  the  sum  of  $100  had  been  paid,  brought  this  action,  and 
have  recovered  a  judgment  for  the  sum  of  $400,  from  which  the  de- 
fendant appeals. 

[1]  The  case  was  submitted  to  the  jury  upon  a  charge  to  which 
no  exception  was  taken,  and,  the  jury  having  found  for  the  plaintiffs, 

*For  othor  cas«B  SM  some  topic  &  {  kumbsb  In  D«o.  A  Am.  Die*.  HO?  to  data,  ft  Rep'r  Indexes 


Digitized  by 


Google 


Sup.  Ct)  HAWJBSS  y.  OLABKE  U 

all  disputed  questions  of  fact  must  be  deemed  to  have  been  deter- 
mined in  their  favor. 

[2]  Nevertheless  an  examination  of  the  record  satisfies  us  that  an 
€rror  has  been  made.  Upon  the  trial,  although  the  plaintiffs'  bill  of 
particulars  aggregated  the  sum  of  $500,  it  was  shown  by  defendant 
that  the  plaintiffs'  assignors  agreed  in  writing  to  do  this  extra  work 
for  the  sum  of  $390.  Deducting  therefrom  the  sum  concededly  paid, 
a  balance  of  but  $290  was  therefore  due  to  plaintiffs. 

[3]  It  also  is  undisputed  that  the  defendant  was  put  to  an  expense 
of  $29  in  raising  a  machine,  which  had  been  placed  upon  a  defective 
foundation,  made  by  plaintiffs'  assignors,  and  this  amount  should  have 
lieen  allowed  her.    The  judgment  must  be  modified  accordingly. 

Judgment  reversed,  and  i^w  trial  granted,  with  costs  to  appellant  to 
abide  the  event,  unless  the  plaintiffs  will  stipulate  to  modify  the  judg- 
ment within  five  days  after  the  entry  of  this  order  and  notice  thereof, 
by  reducing  the  same  to  the  sum  of  $261  and  appropriate  costs  in  the 
court  below,  in  which  event  the  judgment,  as  modified,  is  afi&rmed, 
without  costs  to  either  party  in  this  court. 


<15©  App.  Dlv.  65.) 

HA  WES  V.  CLABKB. 

-(Supreme  Court,  Appellate  Diyislon,  Fltst  Department    November  7,  1813.) 

1.  Bkcords  (i  9*) — Scope  or  Reuedt. 

Wbere  plaintiff,  In  an  action  to  register  her  title  to  land,  did  not  make 
defendant  a  party  to  the  proceeding  although  he  claimed  an  easement  in 
the  land  and  successfully  opposed  his  motion  for  leave  to  Intervene  and, 
pending  an  apptol  therefrom,  caused  the  entry  of  Judgment  for  registra- 
tion which  did  not  mention  defendant's  easement,  and  after  reversal  of 
the  denial  of  leave  to  Intervene  defendant  filed  a  memorandum  with  the 
registrar  showing  hla  right  to  intervene  in  the  action,  plaintiff's  remedy 
is  not  a  snlt  to  quiet  title  and  to  strike  the  memorandam  from  the  rec- 
ords bat  to  serve  the  complaint  in  the  registration  action  upon  defendant 
and  give  him  his  day  in  court. 

[Ed.  Nota — ^For  other  cases,  see  Becords,  Dec.  Dig.  S  O-*] 

2.  Records  ({  9*) — Reoistbation  of  Tnxx — CoBBEcnoit  or  Recobo — Actions 

— Question  fob  DETEBinNAtioN. 

In  a  suit  to  register  title  to  land,  plalntlfC  did  not  make  defendant  a 
party,  although  he  claimed  an  easemeilt  and  contested  his  motion  to  in- 
tervene, procuring  a  judgment  registering  the  land  pending  his  appeal 
from  an  order  denying  his  motion.  Thereafter  defendant  filed  a  memoran- 
dum with  the  registrar  reciting  the  reversal  of  the  order  denying  his  pe- 
tition to  intervene.  Held  that,  in  a  suit  by  plaintiff  to  quiet  her  title  by 
striking  the  memorial  from  the  record,  the  question  to  be  determined  was 
not  the  validity  of  defendant's  easement  but  whether  he  bad  the  right  to 
intervene  and  have  his  day  in  court. 

(Ed.  Note. — For  other  cases,  see  Records,  Dec.  Dig.  |  9.*] 

3.  Records  (5  9*) — Registration  of  Title — Effect — Persons  Boukd. 

In  a  proceeding  to  register  title  to  land,  a  Judgment  is  not  binding  upon 
one  who  claimed  an  easement  therein,  where  he  was  not  made  a  party 
to  the  action  and  was  denied  his  day  in  court  by  reason  of  plaintiff's  ob- 
jection to  his  Intervening. 

[Ed.  Note. — For  other  cases,  see  Records,  Dea  Dig.  §  9.*] 
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L  RkCOBDB  <S  9*) — REOmTBATION   OF  TiTUE  TO  IiAND — PBOOBKDINOS. 

In  a  proceeding  to  register  title  to  land  where  defendant  who  claimed 
an  easement  was  not  made  a  party  thereto,  and  the  trial  court  overruled 
his  petition  to  intervene,  the  plalntiffi  upon  the  reversal  of  that  order 
upon  appeal,  should  serve  him  with,  a  complaint  and  process,  even  though 
defendant  had  already  procured  a  copy  of  the  complaint 

[Ed.  Kote. — For  other  cases,  see  Records,  Dec.  Dig.  g  8.*] 
6.  Quieting  Tmut  (J  7») — Cloud  on  Title — Unauthoeized  Rxcobd  of  Papeb. 

Papers  which  the  registrar  of  deeds  is  without  authority  to  file  in  his 
office  cannot  constitute  a  cloud  on  the  title  of  registered  land  and  will  not 
authorize  an  action  for  the  cancellation  thereof. 

[Ed.  Note.— For  other  cases,  see  Quieting  Title,  Cent  Dig.  S|  14-83;  Dec. 
Dig.  i  7.*] 

6.  Records  (S  9*) — Registration  of  Tituc. 

Real  Property  Law  (Consol.  Laws  1909,,c  ISO)  |  400,  provides  that  the 
title  to  registered  land  shall  be  free  from  all  Incumbrances  except  those 
noted  on  the  certificate.  Section  417  provides  for  the  filing  of  transcripts 
or  certified  copies  of  Judgments,  executions,  attachments,  and  other  liens 
with  the  registrar.  Section  409  provides  for  the  entering  of  a  memorial  of 
every  paper  filed  with  the  registrar  affecting  title  to  such  land,  fiaA  sec- 
tion 402  declares  that,  in  the  absence  of  fraud,  a  transferee  from  a  regis- 
tered owner  shall  not  be  affected  with  notice,  actual  or  constructive,  of 
any  unregistered  claim  whatsoever,  while  section  418  provides  for  the 
filing  of  assignments  of  mortgages,  leases,  and  other  liens  with  the  regis- 
trar ;  section  420  providing  for  the  fiUng  and  notation  on  the  certificate 
of  title  of  notice  of  the  pendency  of  an  action.  Held,  that  the  filing  by 
one  who  was  not  made  a  party  to  the  proceeding  to  register  title  to  land 
or  allowed  to  intervene  ther(dn  of  a  copy  of  an  order  denying  his  mo- 
tion to  Intervene  is  authorized  to  protect  his  Interest  and  hence  will  not 
warrant  a  suit  to  quiet  title. 

[Ed.  Note. — For  other  cases,  see  Records,  Dec.  Dig.  §  9.*] 

7.  Recobds  (g  9*) — Registbation  of  Land. 

Real  Property  Law  (Consol.  Laws  1900,  c.  BO)  g§  406,  416,  422,  respec- 
tively providing  for  the  transfer  of  registered  property,  for  the  filing  of 
a  memorial  reciting  a  list  of  mortgagee  or  other  liens  upon  the  land,  and 
for  an  application  to  the  court  for  direction  to  the  segistrar  with  respect 
to  the  memorial  to  be  entered  on  certificates  of  title,  do  not  prohibit  the 
filing  with  the  registrar  of  a  copy  of  an  order  reversing  an  order  denying 
defendant's  right  to  Intervene  in  a  proceeding  to  register  the  title  to  land 
in  which  he  claimed  an  interest,  sutih  sections  referring  to  the  nature  of 
the  memorial  and  not  the  right  to  file  same ;  this  being  particularly  true 
in  view  of  section  433,  requiring  the  act  to  be  given  a  liberal  construc- 
tion.. 

[Ed.  Note. — For  otherVases,  see  Records,  Dec.  Dig.  {  9.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Gertrude  D.  Hawes  against  Samuel  J.  Clarke.  From  a 
judgment  for  plaintiff  (136  N.  Y.  Supp.  188),  defendant  appeals.  Re- 
versed, and  complaint  dismissed. 

Argued  before  INGRAHAM,  P.  T.,  and  LAUGHLIN,  SCOTT, 
BOWLING,  and  HOTCHKISS,  JJ. 

William  Bell  Wait,  Jr.,  of  New  York  City  (Henry  Crofut  White, 
of  New  York  City,  on  the  brief),  for  appellant 
Gilbert  Ray  Hawes,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  This  action  was  brought  and  tried  and  Ae  judg- 
ment was  rendered  upon  the  theory  that  the  filing  of  the  papers,  which 
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by  the  judgment  plaintiff  is  required  to  remove,  and  notations  thereof 
by  the  registrar  among  the  memorials  on  the  original  certificate  of  title 
on  file  with  said  registrar,  constitute  a  cloud  on  plaintiff's  title.  The 
plaintiff  also  demanded  judgment  for  damages  for  slander  of  title;  but 
the  court  found  that  defendant  was  not  actuated  by  malice  and  that 
plaintiff  failed  to  prove  any  damage. 

The  plaintiff  owns  the  premises  known  as  244  West  104th  street 
on  the  southerly  side  between  West  End  avenue  and  Broadway,  com- 
mencing 75.3  feet  west  of  Broadway  and  having  a  frontage  of  40 
feet  and  extending  in  depth  100.11  feet.  On  the  30th  day  of  Sep- 
tember, 1910,  she  brou^it  an  action  to  have  her  title  registered,  pur- 
suant to  the  provisions  of  article  12  of  the  Real  Property  Law,  but 
she  failed  to  make  the  defendant  a  party  to  the  action.  It  was  certi- 
fied in  the  official  examiner's  certificate  of  title,  annexed  to  and  made 
a  part  of  the  complaint  in  that  action,  that  plaintiff's  premises  were 
subject  to  no  liens  other  than  the  liens  of  two  specified  mortgages  and 
to  no  easement,  and  that  "an  inspection  of  the  walls,  halls,  roofs, 
)'ards,  and  fire  escapes  show"  no  easements  "except  that  the  wall  on 
the  east  is  a  party  wall  in  which  there  is  an  easement  in  favor  of  east- 
erly premises  to  use  said  wall  as  a  party  wall,"  and  that  there  was 
no  person  not  a  party  to  the  action  interested  in  or  claiming  to  have 
any  right  or  interest  in  or  to  the  premises.  The  certificate  contained 
a  diagram  of  the  premises  and  a  statement  to  the  effect  that  the  names 
and  addresses  of  owners  of  adjoining  parcels  were  shown  thereon 
"as  far  as  reasonably  obtainable  by  inquiry  on  the  premises  and  by 
reference  to  the  record,  given  below  as  shown  on  the  diagram" ;  but 
that  diagram  does  not  show  the  name  of  any  owner  of  adjacent  prem- 
ises. A  preceding  diagram  of  the  premises  in  said  certificate,  cer- 
tified to  be  "a  correct  diagram  of  the  property  proposed  for  registra- 
tion," shows  certain  names  written  thereon  adjacent  to  the  plaintiff's 
premises,  with  a  memorandum  to  the  effect  that  all  owners  so  far  as 
known  resided  on  the  premises.  There  was  also  annexed  to  the  com- 
plaint a  survey  of  the  premises  showing  a  party  wall  along  the  easterly 
side  line  of  the  premises  as  stated  in  the  certificate  of  title  for  part 
of  the  distance,  and  showing  on  the  southerly  boundary  for  a  distance 
of  about  two-thirds  of  the  width  of  the  premises  a  wall  marked  "stone 
wall,"  with  the  line  of  plaintiff's  premises  passing  approximately 
tiirough  the  middle  thereof,  indicating  that  the  wall  rests  in  part  on 
premises  to  the  south  of  plaintiff's  lot.  Appellant  owns  said  premises 
adjoining  plaintiff's  premises  on  the  south,  and  he  attempted  to  be- 
come a  party  to  the  registration  action  by  having  his  attorneys  serve  a 
notice  of  appearance  therein,  demanding  that  a  copy  of  <  the  complaint 
3nd  of  all  other  papers  be  served  on  them,  but  th^  notice  of  appear- 
ance was  returned  by  plaintiff's  attorney  with  a  notice  in  writing  that 
appellant  was  not  a  party  to  the  action  and  was  not  entitled  to  appear 
therein.  After  negotiations  between  the  attorneys  by  which  appellant 
attempted,  without  success,  to  have  his  rights  protected,  on  the  11th  day 
of  November,  1910,  appellant  served  notice  of  motion  for  leave  to  in- 
tervene as  a  defendant  in  the  action  for  the  registration  of  plaintiff's 

title.    That  motion  was  made  on  the  summons,  complaint,  examiner's 
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certificate  of  title,  and  on  affidavits  showing,  among  other  things,  that 
the  defendant  owned  the  premises  directly  adjoining  the  plaintiff's  in 
the  rear  or  on  the  south,  of  the  width  of  20  feet  and  known  as  243 
West  103d  street ;  that  the  stone  wall  between  plaintiff's  premises  and 
those  of  the  defendant  was  a  retaining  wall  and  was  built  and  is 
maintained  for  the  purpose  of  preventing  the  premises  of  the  plain- 
tiff from  caving  in  or  falling  upon  defendant's  premises;  that  any 
prefer  inspection  of  plaintiff's  premises  would  show  that  the  wall  was 
a  retaining  wall,  and  that  from  one  foot  to  one  foot  and  one  inch 
stand  on  plaintiff's  premises  and  only  seven  or  eight  inches  of  it  stand 
on  defendant's  premises;  that  defendant  has  an  easement  in  said 
wall  as  a  retaining  wall;  and  that  the  boundary  line  between  plain- 
tiff's and  defendant's  premises,  and  the  status  of  the  wall,  and  defend- 
ant's right,  interest,  and  easement  therein  must  necessarily  be  deter- 
mined in  the  action,  and  that  appellant  was  therefore  a  person  whose 
interest  might  be  affected  by  such  judgment. 

Plaintiff  presented  an  affidavit  in  opposition  to  the  motion,  denying 
that  the  wall  was  a  retaining  wall  and  asserting,  first,  that  the  wall 
stood  entirely  on  plaintiff's  premises ;  and,  secondly,  that,  if  any  por- 
tion of  it  stood  on  defendant's  premises,  such  portion  "is  an  independ- 
ent wall  erected"  by  defendant  or  his  predecessor  in  title,  and  that 
defendant  had  no  interest  or  easement  in  that  part  of  the  wall  stand- 
ing on  plaintiff's  premises.  The  motion  was  denied  at  Special  Term 
on  the  2d  of  December,  1910,  and  the  order  was  resettled  on  the  20th 
day  of  the  same  month.  The  appellant  appealed  from  that  order  as 
resettled,  and  on  February  3,  1911,  this  court  reversed  the  order  and 
granted  the  motion.  Hawes  v.  U.  S.  Trust  Co.,  142  App.  Div.  789, 
127  N.  Y.  Supp.  632.  Concurrently  with  or  pending  the  motion  at 
Special  Term  for  leave  to  intervene,  the  defendant  herein  obtained  an 
order  staying  application  for  final  judgment  in  the  title  registration  ac- 
tion, but  that  stay  was  subsequently  vacated,  and,  pending  the  appeal 
to  this  court  from  the  order  denying  defendant's  motion  to  intervene, 
plaintiff  applied  to  the  court,  on  notice  to  the  parties  to  the  registration 
action,  but  without  notice  to  appellant,  for  a  judgment  registering  her 
title  in  accordance  with  the  allegations  of  her  complaint  and  the  cer- 
tificate of  the  official  examiner  thereto  annexed,  and  the  motion  was 
granted  and  judgment  was  entered  on  the  7th  day  of  December,  1910. 
On  the  8th  day  of  the  same  month  plaintiff's  title  was  registered  in 
the  book  of  "Registration  Certificates"  in  the  office  of  the  registrar, 
and  on  the  9th  day  of  the  same  month  a  duplicate  certificate  of  regis- 
tration was  issued  by  the  registrar.  After  this  court  reversed  the  order 
denying  appellant's  motion  to  be  made  a  party  to  the  registration  ac- 
tion and  granted  the  motion,  his  attorneys  re-served  the  notice  of  ap- 
pearance on  plaintiff's  attorney  in  the  registration  action,  but  plain- 
tiff's attorney  failed  to  serve  the  complaint  as  therein  demanded  or  to 
take  any  steps  to  vacate  the  judgment,  and  it  has  not  been  formally 
vacated. 

On  the  6th  day  of  February,  1911,  appellant  filed  the  order  of 
reversal,  or  a  certified  copy  thereof,  with  the  registrar  and  requested 
that  a  notation  be  made  on  the  certificate;   but,  since  the  order  of 
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reversal  did  not  show  what  its  nature  was,  the  chief  clerk  in  the  of- 
fice of  the  r^strar  requested  that  certified  copies  of  the  motion  pa- 
pers on  the  motion  to  intervene  be  procured  and  filed  in  the  office  of 
the  registrar,  and  this  was  done  on  that  or  the  next  day.  The  regis- 
trar thereupon  made  the  following  notation  under  the  heading  "Me- 
morials" on  plaintiffs  original  certificate  of  title  in  the  registration 
book  in  the  oifice  of  said  registrar : 

"eA.  Certified  Copy  Order  Beverslng  Order  Dec.  2,  1910.  Samuel  J.  Clark, 
Appellant    Feb.  6,  1911.    Max  8.  Griffenliagen." 

The  chief  clerk  testified  that  the  certified  copy  of  the  motion  papers 
on  file  in  his  office  would  be  shown  to  any  one  examining  the  title 
and  inquiring  concerning  said  notation  "6A"  as  herein  set  forth. 

Pursuant  to  the  judgment  of  the  trial  court  rendered  in  this  action, 
the  registrar  made  a  further  notation  among  the  memorials  on  plain- 
tifJ's  certificate  of  title,  drawing  attention  to  the  judgment  and  stating 
in  efifect  that  it  canceled  the  order  which  had  been  filed  in  his  office 
on  February  6,  1911,  and  the  notation  concerning  the  same  as  afore- 
said. It  appears  by  the  opinion  of  the  court  at  Special  Term  that 
the  judgment  from  which  the  appeal  was  taken  was  granted  on  the 
theory  that  there  was  no  authority  for  filing  the  order  and  copies  of 
the  motion  papers  with  the  registrar  or  for  the  indorsement  or  entry 
made  with  respect  thereto  among  the  memorials  on  plaintiff's  certifi- 
cate of  title,  and  that  the  judgment  in  the  r^stration  action  was 
binding  on  the  appellant,  notwithstanding  the  reversal  of  the  order 
denying  his  motion  to  intervene. 

[1]  I  am  of  opinion  that  the  complaint  should  have  been  dismissed. 
The  plaintiff  was  not  justified  in  applying  to  a  court  of  equity  for 
relief.  Her  remedy  was  to  serve  the  complaint  in  the  registration 
action  upon  the  appellant  pursuant  to  the  demand  and  notice  of  ap- 
pearance, which  was  duly  served  by  appellant's  attorneys,  and  she 
should  have  given  appellant  his  day  in  court. 

[2]  It  is  to  be  borne  in  mind  that  this  is  not  an  action  to  determine 
a  claim  of  title  to  or  interest  in  real  property  but  is  merely  to  cancel 
the  memorial  and  remove  the  papers  from  the  registrar's  office.  There- 
fore the  question  as  to  whether  the  appellant's  claim  to  an  interest  in 
the  plaintiff's  premises  is  or  is  not  well  founded  is  not  presented  for 
decision.  The  appellant  might  have  moved  to  vacate  the  judgment, 
and  that  is  the  course  which  was  followed  in  Sundermann  v.  People. 
148  App.  Div.  124,  132  N.  Y.  Supp.  68.  It  was  not,  however,  as 
counsel  for  respondent  argues,  held  in  that  case  that  the  duty  de- 
volved upon  the  party  applying  to  intervene  to  move  to  vacate  the 
judgment. 

[1]  The  plaintiff  in  refusing  to  receive  the  notice  of  appearance 
from  the  appellant,  and  in  opposing  appellant's  motion  for  leave  to 
intervene,  which  was  held  to  be  proper  and  was  subsequently  granted 
by  this  court,  and  in  moving  to  vacate  the  stay  which  appellant  had 
obtained  to  prevent  the  entry  of  judgment  pending  the  appeal,  and 
in  proceeding  to  judgment,  assumed  and  took  the  risk  of  entering  a 
judgment  which  would  not  be  bindiiTg  upon  and  would  become  nuga- 
tory so  far  as  the  appellant  was  concerned,  if  the  order  should  be  re- 
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versed  and  the  motion  should  be  granted,  as  they  were  subsequently, 
for  where  a  party  has  a  right  to  appear  in  an  action  and  is  precluded 
therefrom  by  the  plaintiff,  he  is  not  concluded  by  the  judgment.  Sun- 
dermann  v.  People,  supra;  Hawes  v.  U.  S.  Trust  Co.,  supra.  The 
appellant  claimed  an  easement  in  part  of  the  plaintiff's  premises  and 
had  an  absolute. right  to  appear  and  have  that  easement,  if  established, 
preserved  by  the  judgment.  Sundermann  v.  People,  supra.  The 
judgment  rendered  in  the  action  in  such  circumstances  has  no  more 
effect  on  the  rights  of  the  appellant  than  if  it  had  never  been  entered. 
If  the  plaintiff  wishes  to  perfect  the  registration  of  her  title  so  that 
the  same  may  be  binding  on  the  appellant,  she  must  take  up  the  ac- 
tion anew  from  the  service  of  the  notice  of  appearance  and  serve  her 
complaint  and  give  the  appellant  his  day  in  court. 

[4]  It  appears  that  the  appellant  obtained  a  copy  of  the  complaint 
in  the  registration  action,  but  that  did  not  relieve  the  plaintiff  from 
complying  with  the  demand  in  the  notice  of  appearance  for  the  service 
of  a  copy  of  the  complaint  (Grouse  v.  Reichert,  61  Hun,  46,  15  N.  Y. 
Supp.  369;  Sanders  v.  People's  Co-Operative  Ice  G>.,  44  Misc.  Rep. 
171,  89  N.  Y.  Supp.  785 ;  Sweet  v.  Sanderson  Bros.,  6  Civ.  Proc.  R. 
69) ;  and,  since  appellant  had  a  right  to  appear  without  an  order  of 
the  court  (Sundermann  v.  People,  supra;  Hawes  v.  U.  S.  Trust  Co., 
supra),  the  entry  of  the  judgment  was  irregular  and  unauthorized. 

[5]  If,  as  contended  by  counsel  for  the  respondent,  the  registrar 
was  without  authority  to 'file  the  papers  in  his  office  or  to  make  the 
notation  among  the  memorials  on  the  certificate  of  registration  of 
plaintiff's  title,  then  neither  the  filing  of  the  papers  nor  such  notation 
would  constitute  a  cloud  on  title,  and  an  action  for  the  removal  of 
the  papers  and  the  cancellation  of  the  notation  would  not  lie.  Town- 
send  V.  Mayor,  77  N.  Y.  542;  Bernstein  v.  Schoenfeld,  81  App.  Div. 
171.  81  N.  Y.  Supp.  11. 

[6]  If,  however,  the  effect  of  the  filing  of  the  papers  and  the  nota- 
tion on  the  plaintiff's  certificate  of  title  was  to  draw  attention  to 
the  appellant's  claim  to  an  easement  in  the  wall  shown  by  the  survey 
annexed  to  the  complaint  to  be  partly  on  plaintiff's  premises  and 
partly  on  the  premises  to  the  south,  then  it  would  seem  that  appellant 
was  asserting  an  interest  in  the  premises,  and  it  was  entirely  proper 
for  his  protection,  especially  in  view  of  his  ineffective  efforts,  owing 
to  the  attitude  of  the  plaintiff,  to  become  a  party  to  the  registration 
action,  to  file  notice  with  the  registrar  that  he  claimed  an  easement 
in  the  premises  owned  by  the  respondent,  and  for  the  registrar  to 
make  a  notation  thereof  among  the  memorials  on  plaintiff's  certificate 
of  registration.  Of  course  that  would  not  be  so  if  appellant  had  been 
a  party  to  the  action  and  his  rights  had  been  adjudicated,  or  if  he 
were  precluded  by  the  judgment  from  asserting  them ;  but,  when  he 
filed  those  papers  with  the  registrar  and  requested  that  the  notation 
be  made,  he  had  become  a  party  to  the  action  and  he  was  not  pre- 
cluded by  the  judgment,  and  it  was  eminently  proper  that  a  notation 
of  appellant's  claim  to  an  easement  in  part  of  the  premises  be  made 
for  the  protection  of  the  plaintiff  against  the  claims  of  subsequent 
purchasers.    We  do  not  say  that  the  papers  filed  with  the  registrar 
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were  sufficient  to  show  that  appellant  asserted  a  claim  to  an  easement 
in  plaintiff's  premises,  or  that  the  notation  by  the  registrar  was  suffi- 
cient notice  thereof  to  subsequent  purchasers;  but  we  hold  that  on 
these  facts  plaintiff  cannot  be  heard  by  a  court  of  equity  to  complain. 
If  the  notation  be  construed  as  an  assertion  by  the  appellant  of  an 
easement  in  the  plaintiff's  premises,  which  is  the  only  view  by  which 
it  could  constitute  a  cloud  on  title,  I  am  of  opinion  that  its  notation 
was  authorized  by  the  provisions  of  the  Title  Registration  Law.  Sec- 
tion 400  of  that  law  provides,  among  other  things,  that  the  title  regis- 
tered shall  be  held  free  from  "all  incumbrances,  charges,  trusts,  liens 
and  transfers,  except  those  noted  on  the  certificate,"  and  that,  with  those 
and  certain  other  exceptions  not  material  to  a  decision  of  this  appeal, 
"no  incumbrance,  charge,  trust,  lien,  or  transfer  shall  take  effect  upon 
or  over  real  property  the  title  to  which  has  been  registered,  unless 
the  instrument  creating  and  setting  forth  such  incumbrance,  *  *  * 
has  been  filed  with  the  r^strar  and  a  memorial  or  notation  thereof 
made  upon  the  certificate  of  title  covering  the  property."     Section 

417  provides  for  filing  transcripts  or  certified  copies  of  judgments, 
executions,  attachments,  and  other  liens  with  the  registrar,  requires 
the  registrar  to  make  a  memorial  thereof  on  the  certificate  of  title 
of  the  premises  affected,  and  provides  in  effect  that,  if  these  provisions 
are  not  complied  with,  the  judgment,  attachment,  execution,  or  other 
lien  shall  not  be  a  lien  against  the  premises.  Section  4(»  contains, 
among  other  provisions,  the  following : 

"A  memorial  of  every  paper  Hied  with  tbe  registrar  affecting  title  to  reg-' 
iBtered  property  shall  be  entered  at  once  npon  tbe  last  original  certificate  to 
wblch  It  relates." 

Section  398  providies  in  effect  that  all  papers  which  are  required 
or  permitted  to  be  filed  against  registered  property  shall,  pending  the 
application  for  the  registration  of  title,  "be  filed  with  the  registrar 
as  if  the  property  were  registered."  Section  402  provides  that,  in 
the  absence  of  fraud,  a  transferee  from  a  registered  owner  shall  not 
be  "affected  with  notice,  actual  or  constructive,  of  any  unregistered 
trust,  lien,  claim,  demand  or  interest  whatever;  and  the  knowledge 
that  an  unregistered  trust,  lien,  claim,  demand  or  interest  is  in  ex- 
istence shall  not  of  itself  be  imputed  or  treated  as  fraud."    Section 

418  provides  for  iiling  assignments  of  mortgages,  leases,  and  other 
liens  with  the  registrar  and  for  making  a  •memorial  thereof  on  the 
certificate  of  title ;  and  section  419  provides  for  canceling  a  memorial 
in  case  of  a  release,  discharge,  or  surrender  of  a  charge  against  or 
incumbrance  on  the  premises.  Section  420  provides  for  the  filing 
and  notation  on  the  certificate  of  title  of  notice  of  pendency  of  cer- 
tain actions.  Section  416  in  effect  authorizes  the  parties  in  interest, 
on  filing  a  mortgage,  lease,  or  other  lien  or  charge,  to  agree  upon  a 
statement  of  not  more  than  100  words  "as  to  the  nature  and  effect" 
thereof  and  requires  liie  registrar  to  enter  a  memorial  thereof.  Sec- 
tion 422  provides  for  an  application  to  the  court  for  a  direction  to 
the  registrar  with  respect  to  memorials  to  be  entered  on  certificates 
of  title  when  the  registrar  is  in  doubt  and  the  parties  in  interest  fail 
to  agree  with  respect  to  the  proper  memorial  to  be  made  concerning 
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a  "deed,  mortgage  or  other  voluntary  instrument  presented  for  r^is- 
tration."  Section  433  provides  that  the  provisions  of  the  article  re- 
lating to  the  registration  of  titles  shall  be  liberally  construed  "so  far 
as  may  be  necessary  for  the  purpose  of  effecting  its  general  intent." 

[7]  Counsel  for  respondent  contends,  on  the  authority  of  sections 
406,  416,  and  422,  that  the  registrar  shotdd  not  have  made  the  nota- 
tion without  the  consent  of  the  parties  in  interest  or  an  order  of  the 
court.  That  contention  cannot  be  sustained,  for  it  is  manifest  that 
said  sections  have  no  application  to  a  case  where  a  party  is  merely 
asserting  a  claim  to  an  easement  in  the  premises.  Moreover,  those 
provisions  do  not  relate  to  questions  arising  with  respect  to  the  right 
to  file  instruments  or  to  have  memorials  made  but  only  with  respect 
to  the  nature  of  the  memorial  to  be  made  concerning  instruments  prop- 
erly filed.  In  carrying  into  effect  the  legislative  intent  declared  in 
said  section  433,  it  has  been  held  at  Special  Term,  in  two  reported  de- 
cisions, to  be  proper  to  file  a  notice  of  appeal  from  the  judgment  of 
registration  with  the  registrar  and  for  him  to  note  such  filing  on  the 
certificate  of  title.  Lachmann  v.  Brookfield,  135  N.  Y.  Supp.  261; 
People  ex  rel.  Realty  Associates  v.  O'Loughlin,  136  N.  Y.  Supp. 
339.  Until  the  provisions  of  the  title  registration  statutes  shall  have 
been  authoritatively  construed,  it  behooves  the  court  to  refrain  from 
attempting  to  cancel  notations  made  on  certificates  of  title  designed  to 
preserve  interests  asserted  in  good  faith  against  premises,  the  title 
to  which  it  is  sought  to  register,  and  to  give  notice  to  subsequent  pur- 
chasers and  incumbrancers. 

It  follows,  therefore,  that  the  judgment  should  be  reversed,  with 
costs,  and  the  findings  of  fact  and  conclusions  of  law  inconsistent  with 
the  views  herein  expressed  are  reversed,  and  the  order  of  reversal 
shall  contain  findings  of  fact  and  conclusions  of  taw  in  accordance 
with  these  views,  and  the  complaint  is  dismissed,  with  costs.  All 
concur. 


CONNORS  T.  GROSS. 
(Sapreme  Coart,  Appellate  Term,  First  Department    NoTember  13,  1913.) 

1.  Mastbb  and  Sebvant  (I  250%,  New,  vol.  16  Key-No.  Series) — Actions  roB 

Injuries — Notice  of  Injdbt — Delat. 

An  action  could  not  be  maintained  under  the  Employers'  Liability  Act 
(Consol.  Laws  1909,  c.  31,  {{  200-204),  where  the  notice  was  served  long 
after  the  expiration  of  the  statntory  period,  without  proving  an  excuse 
for  the  delay. 

2.  Masteb  and  Servant  (J  278*) — AotiONB  fob  Injttbies — StrmciENOT. 

In  an  employe's  action  for  Injuries  sustained  by  slipping  on  a  piece  of 
Ice,  evidence  that  some  one  left  a  piece  of  ice  on  the  floor,  without  point- 
ing out  any  specific  duty  of  the  employer  In  this  respect,  would  not  sup- 
port a  Judgment  for  the  employ^ 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  |{  954, 
956-958,  960-969,  971,  972,  977 ;    Dec.  Dig.  i  278.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

•For  oUi*r  oaaas  ■••  Mm*  tople  *  i  muiibbb  In  Dec  *  Am.  Digs.  It07  to  date,  A  Rep'r  Indexes 
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Action  by  Jennie  Connors  against  Solomon  Gross,  conducting  busi- 
ness as  Sol  Gross  &  Co.  From  a  judgment  for  plaintiff,  after  a  trial 
bjr  the  court  without  a  jury,  defendant  appeals.  Reversed,  and  new 
trial  granted. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR.  JJ. 

Robert  H.  Woody,  of  New  York  City  (Everett  F.  Warrington,  of 
Brooklyn,  of  counsel),  for  appellant. 
Joseph  Gallagher,  of  New  York  City,  for  respondent 

BIJUR,  J.  Plaintiff  sued  for  personal  injuries  sustained  as  fol- 
lows: She  was  in  the  employ  of  defendant  as  a  cleaner,  and  while 
■working  on  defendant's  premises,  a  loft  building,  slipped  on  a  piece 
of  ice,  which  was  one  of  several  pieces  scattered  near  the  entrance  to 
the  elevator  in  defendant's  loft. 

[1]  The  action  was  brought,  and  submitted  to  the  court,  on  the 
theory  that  it  was  covered  by  the  Employers'  Liability  Act.  The  no- 
tice, however,  was  served  long  after  the  expiration  of  the  statutory 
period,  and  there  was  no  sufficient  proof  excusing  the  delay. 

[?]  Apart  from  that  error,  also,  I  am  at  a  loss  to  find,  in  the  record, 
proof  of  negligence  on  the  part  of  the  defendant.  All  that  appears 
is  that  some  one  left  a  piece  of  ice  on  the  floor.  Respondent  points  to 
no  specific  duty  of  the  master  in  this  respect  which  has  not  been  per- 
formed. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event    All  concur. 


NlCOIiliS  V.  LYONS. 
(Snpreme  Court,  Appellate  Term,  First  Department    November  13,  1913.) 

1.  Tboveb  asd  Contkbsion  (i  40*) — Actions — Evidence. 

Proof  by  plaintiff  tbat  he  owned  an  automobile,  and  that  It  was  In  de- 
fendant's possession  In  his  garage,  and  that  plaintiff  duly  demanded  Its 
return,  which  defendant  refused,  established  a  prima  facie  case  for  plain- 
tiff, in  an  action  for  the  conversion  of  the  automobile,  requiring  defend- 
ant to  make  a  defense. 

[Ed.  Note. — ^For  other  cases,  see  Trover  and  Conversion,  Cent  Dig.  SS 
232-244;    Dec.  Dig.  i  40.*] 

2,  IbijlL  (S  143*) — ^NowBurr — Gbounds. 

Where  plaintiff  produced  sufficient  evidence  to  make  a  prima  facie  case, 
the  fact  that  some  of  the  evidence  on  his  behalf  was  contradictory  was 
insufficient  to  relieve  defendant  from  entering  on  his  defense,  since  on 
motion  for  a  nonsuit  all  reasonable  inferences  are  to  be  drawn  in  favor 
of  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent  Dig.  fj  342,  343 ;  Dec.  Dig. 
I  148.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

*For  oUier  case*  gee  uune  topic  A  i  mitiibbb  in  Dec.  t  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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Action  by  William  O.  Nicolls  against  Martin  Lyons.  From  a  judg' 
ment  dismissing  the  complaint,  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR.  JJ. 

Louis  B.  Williams,  of  New  York  City,  for  appellant. 
William  Edgar  Weaver,  of  Whitestone,  for  respondent 

SEABURY,  J.  [1]  This  action  was  brought  to  recover  damages 
for  the  conversion  of  the  body  of  an  automobile.  The  complaint  was 
dismissed  at  the  close  of  the  plaintiffs  case.  Plaintiff  proved  that  he 
was  the  owner  of  the  automobile,  that  the  automobile  was  in  the  pos- 
session of  the  defendant  in  the  latter's  garage,  that  he  duly  demanded 
its  return,  and  that  defendant  refused  to  return  it.  Proof  of  these 
facts  established  a  prima  facie  case  requiring  the  defendant  to  make  a 
defense. 

[2]  The  contention  of  the  respondent  that,  because  some  of  the 
testimony  offered  on  behalf  of  the  plaintiff  was  contradictory,  the 
plaintiff  did  not  sustain  the  burden  of  proof,  cannot  be  upheld.  In  the 
absence  of  any  evidence  on  behalf  of  the  defendant,  the  court  should 
have  indulged  all  reasonable  inferences  in  behalf  of  the  plaintiff,  and 
should  not  have  dismissed  the  complaint. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event    All  concur. 


SCHWARTZ  T.  OBSTLBR  et  al. 
(Supreme  Coart,  Appellate  Term,  First  Department    November  IB,  1913.) 

1.  CoBPOBATiONs  (J  340*) — ^LiABiLnT  or  Officebs. 

Defendants,  who  were  officers  of  a  corporation,  are  not  Indlvldiially 
liable  on  a  lease  negotiated  between  plaintiff  and  the  corporation,  not- 
withstanding defects  In  the  execution  of  the  lease  by  the  corporation, 
where  plalntlfl  accepted  tbelr  principal,  who  was  disclosed  as  the  con- 
tracting party,  and  received  the  rent  from  the  corporation. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  H  1473,  1474, 
1476-1478;    Dec.  Dig.  S  340.»] 

2.  COBPOBATIONS   (§  409*) — IiEABKS — CONSTBUCTION — PaBTIBS. 

Where  the  granting  clause  of  a  renewal  lease  was  to  defendants,  trad- 
ing under  the  name  of  the  Universal  Pad  Company,  Incorporated,  and  the 
lease  was  signed  by  defendants  as  president  and  treasurer  of  the  corpora- 
tion, and  sealed  with  the  corporate  seal,  there  was  no  lease  to  defend- 
ants. ' 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  {{  1620-1622 ; 
Dec.  Dig.  i  409.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict 

Action  by  Charles  Schwartz  against  I.  Edward  Obstler  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed  and  re- 
manded. 

•For  oUiar  caaas  ■••  uuna  topic  4 1  kukbbb  to  Dec.  A  Am.  Diss.  1907  to  date,  &  Rep'r  Indexea 


Digitized  by 


Google 


Sup.  Ct.)  BOTAL  LIVE  FISH  CO.  V.  CENTBAL.  FISH  CO.  21 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

Myron  Krieger,  of  New  York  City,  for  appellants. 
Sidney  Newborg,  of  New  York  City,  for  respondent 

GUY,  J.  [1,  2]  Plaintiff  sues  to  recover  the  rent  of  loft  premises 
under  a  written  renewal  lease,  the  granting  clause  of  which  reads  to  "I. 
Edward  Obstler  and  Rubin  Wolpert,  trading  under  the  name  of  the 
Universal  Pad  Company,  Incorporated."  The  original  lease  was  signed 
by  the  plaintiff,  by  defendant  I.  Edward  Obstler,  and  by  defendant 
"Rubin  Wolpert,  Treas.,"  and  the  seal  of  the  Universal  Pad  Com- 
pany, Incorporated,  was  attached  to  the  lease.  The  renewal  of  the 
lease,  on  which  this  action  is  predicated,  was  signed  by  the  plaintiff, 
"I.  Edward  Obstler,  Pres.,"  and  "Rubin  Wolpert,  Treas.,"  and  the  cor- 
porate seal  of  the  corporation  was  attached  thereto.  It  is  admitted 
that  the  Universal  Pad  Company,  Incorporated,  was  duly  incorporated, 
and  there  is  proof  that  defendants  told  plaintiff  they  wanted  the  loft 
for  said  corporation,  of  which  the  defendant  Obstler  was  president. 
The  evidence  also  shows  that,  both  under  the  original  lease  and  the 
renewal  thereof,  payments  of  rent  were  made  by  said  corporation  by 
its  check  and  accepted  by  plaintiff. 

It  is  clearly  established  that  defendants  acted  as  agents  of  a  dis- 
closed principal,  and  that  plaintiff  accepted  the  principal  as  the  con- 
tracting party.  The  defendants  cannot,  therefore,  be  held  liable  in- 
dividually because  of  any  possible  defect  in  the  manner  of  executing 
the  lease  by  the  corporation.  While  not  passing  upon  the  question  of 
the  liability  of  the  corporation,  which  is  not  directly  involved  in  this 
action,  it  is  evident  that  there  was  never  any  leasing  to  the  defendants 
individually,  or  any  intent  on  the  part  of  the  plaintiff  to  contract  with 
defendants  individually,  or  on  the  part  of  defendants  to  render  them- 
selves individually  liable. 

The  judgment  must  therefore  be  reversed,  with  costs,  and  the  com- 
plaint dismissed,  with  costs.    All  concur. 


(159  App.  Div.  161.) 

ROTAI.  LIVE  FISH  CO.  T.  CENTRAIi  FISH  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    November  14,  1913.) 

1.  Judgment  ({  744*) — CONCLUBivxiTEas — Mattsbs  Concluded. 

Tbe  judgment,  in  an  action  by  one  party  to  a  contract  to  recover  back 
a  deposit  made  by  him  to  secure  his  performance  of  the  contract,  on  the 
ground  that  defendant  had  broken  the  contract,  was  conclusive,  as  to  the 
construction  of  the  contract  and  the  breach  by  defendant,  in  a  subse- 
quent action  to  recover  damages  for  the  breach. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent.  Dig.  H  1278-1281; 
Dec.  Dig.  {  744.»] 

2.  JUDOMENT  (i  948*) — ^NeCESSITT  OF  PLEADING  FOBUEB  ADJUDICATION. 

In  an  action  for  breach  of  contract,  plalntifT  could  prove  a  former  judg- 
ment to  show  that  it  had  been  adjudicated,  that  defendant  had  broken 
the  contract,  without  pleading  such  judgment,  where  no  reply  was  re- 
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quired  by  defendant,  since  It  could  have  been  recularly  pleaded  only  by 
way  of  reply,  and  no  reply  was  necessary  as  a  matter  of.  course. 

[Ed.  Kote. — For  other  cases,  see  Judgment,  Cent  big.  SS  17S7-1793; 
Dec.  Dig.  §  948.*} 

3.  Appeal  and  Ebbob  (S  1212*) — ^Rbuano — PBOCEEDiNaa  at  Nkw  Tbiai/— Evi- 
dence. 

On  tbe  second  trial  of  an  action,  plaintiff  could  plead  a  former  Judg- 
ment to  show  that  the  construction  of  the  contract  Involved  and  defend- 
ant's breach  thereof  had  already  been  adjudicated,  though  such  Judg- 
ment was  not  proved  on  the  first  trial,  and  although  the  Appellate  Divi- 
sion placed  a  different  construction  on  tbe  contract. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  i  4713 ; 
Dec.  Dig.  i  1212.*] 

i.  JuDGUEKT  (§  693*) — Bab — Sputtino  CAtJSEa  or  AonoN. 

The  Judgment,  in  an  action  by  one  party  to  a  contract  to  recover  back 
a  deposit  made  by  him  to  secure  his  performance  thereof  on  the  ground 
that  defendant  had  broken  the  contract,  barred  a  subsequent  action  by 
plaintiff  to  recover  damages  for  the  breach  of  the  contract,  since,  bis 
cause  of  action  for  the  breach  having  already  accrued,  the  claim  for  dam- 
ages could  have  been  included  with  his  claim  for  the  deposit  In  one  ac- 
tion. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  {  1108;  Dec. 
Dig.  S  593.*] 

5.  JuDOUENT  (I  593*) — Bab — Spi.itiino  Causes  or  AonON. 

Where  plaintiff,  In  an  action  to  recover  a  deposit  made  to  secure  per- 
formance of  a  contract,  failed  to  include  a  claim  for  damages  for  defend- 
ant's breach  of  the  contract,  the  fact  that  the  several  claims  would  have 
exceeded  the  Jurisdiction  of  the  court  in  which  the  action  was  brought 
did  not  prevent  the  Judgment  barring  a  subsequent  action  for  the  breach 
of  contract 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  i  1108;  Dee.  Dig. 
S  5^.*] 

6.  JuDoioiNT  ((  948*) — ^Neoessitt  or  PLEADino  FoBUEB  Adjudication. 

In  an  action  for  damages  for  breach  of  a  contract,  where  plaintiff  in- 
troduced in  evidence  the  Judgment  in  a  former  action  to  recover  a  deposit 
made  by  him  to  secure  performance  of  the  contract  to  show  that  the  con- 
struction of  the  contract  and  defendant's  breach  thereof  had  already  been 
adjudicated,  defendant  could  rely  on  such  Judgment  as  barring  plaintiff's 
pending  action,  because  of  his  failure  to  Include  all  his  claims  in  one  suit, 
without  pleading  such  Judgment 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  {{  1787-1793; 
Dec.  Dig.  §  948.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Royal  Live  Fish  Company  against  the  Central  Fish 
Company.  From  a  judgment  dismissing  the  complaint,  plaintiff  ap- 
peals.   Affirmed. 

See,  also,  148  App.  Div.  918,  133  N.  Y.  Supp.  1142. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT. 
DOWLING,  and  HOTCHKISS,  JJ. 

Benjamin  E.  Messier,  of  New  York  City,  for  appellant 
George  D.  Mumford,  of  Vancouver,  B.  C.,  for  respondent 

HOTCHKISS,  J.  Plaintiff  sues  for  damages  for  breach  of  a  con- 
tract to  deliver  fish.  A  judgment  in  its  favor  on  a  previous  trial  was 
reversed  in  this  court  (148  App.  Div.  173,  132  N.  Y.  Supp.  1096)  on 
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the  ground  that  the  contract  did  not  bind  defendant  to  deliver  any 
fish,  and  so,  lacked  mutuality. 

[1-3]  On  the  second  trial,  resulting  in  the  judgment  from  which 
this  appeal  is  taken,  plaintiff  offered  in  evidence  iht  judgment  roll  in  an 
action  brought  by  it  against  this  defendant  in  the  City  Court  to  re- 
cover $1,700  deposited  by  it  with  defendant  as  "liquidated  damages" 
for  any  breach  of  the  contract  on  plaintiff's  part.  In  that  action,  the 
judgment  in  which  was  rendered  before  the  first  trial  of  this  action, 
plaintiff  alleged  a  failure  on  defendant's  part  to  deliver  fish  as  provid- 
ed for  in  the  contract,  and  claimed  a  return  of  its  (plaintiff's)  deposit. 
The  defendant  denied  the  alleged  breach  on  its  part,  and  set  up  breach- 
es by  plaintiff  for  which  it  asked  damages,  ana,  as  well,  sought  to  re- 
cover the  value  of  certain  fis}i  which  it  claimed  to  have  sold  and  de- 
livered to  plaintiff  under  the  contract.  A  trial  of  these  issues  resulted 
in  a  verdict  in  plaintiff's  favor  for  the  amount  of  its  deposit,  upon 
which  verdict  judgment  was  entered.  On  appeal  to  the  Appellate 
Term  of  this  court,  the  judgment  was  affirmed.  123  N.  Y.  Supp.  213. 
In  its  opinion,  the  Appellate  Term  said,  a  statement  which  the  record 
of  the  case  confirms : 

"The  case  was  trted  apon  tbe  theory  tbat  the  plaintiff  waa  entitled  to  a  re- 
tnm  ot  the  deposit  only  if  the  contract  was  terminated  as  the  result  of  a 
breach  by  the  defendant  and  that  the  defendant  was  entitled  to  retain  the 
deposit  if  the  contract  was  terminated  as  a  result  o<  a  breach  by  the  plain- 
tiff." 

The  contract  is  dated  August  1st.  Deliveries  had  been  made  of  but 
one  car  load  per  week  for  the  three  weeks  immediately  following  the 
making  of  the  contract,  and  "no  further  deliveries  were  made  until 
the  following  May."  The  learned  trial  justice  of  the  City  Court  held 
that  these  undisputed  facts  constituted  a  breach  of  the  agreement  on 
defendant's  part,  and  directed  a  verdict  in  favor  of  plaintiff.  The  con- 
struction which  the  City  Court  put  upon  the  contract  was  that  it  con- 
templated weekly  deliveries  by  the,  defendant  of  at  least  one  car  load 
unless  plaintiff  requested  more,  which  construction  was  approved  by 
the  Appellate  Term.  The  plaintiff  argues  that  this  judgment  is  res 
adjudicata  as  to  the  proper  construction  of  the  contract  and  as  to  a 
breach  thereof  by  the  defendant;  that  it  was  binding  upon  the  trial 
court  in  this  action ;  and  that  we  should  accept  the  construction  so  ad- 
judicated rather  than  our  own  decision  on  the  former  appeal  in  this 
case.  The  City  Court  judgment  was  not  pleaded  in  this  action.  Plain- 
tiff claims  that  it  was  competent  as  evidence,  and  did  not  have  to  be 
pleaded.  We  think  the  plaintiff's  contentions  on  this  point  are  sound. 
Reich  v.  Cochran,  151  N.  Y.  122,  127,  45  N.  E.  367,  37  L.  R.  A.  805, 
56  Am.  St.  Rep,  607;  Reynolds  v.  JEtna  Life  Ins.  Co.,  160  N.  Y.  635, 
651,  652,  55  N.  E.  305 ;  Rudd  v.  Cornell,  171  N.  Y.  114,  63  N.  E.  823. 
The  principle  of  these  cases  applies  as  well  to  questions  of  law  aris- 
ing upon  the  construction  of  a  contract  as  to  disputed  questions  of  fact. 
Hirshbach  v.  Ketchum,  84  App.  Div.  258,  82  N,  Y.  Supp.  739;  Kohly 
V.  Fernandez,  133  App.  Div.  723,  118  N.  Y.  Supp.  163,  affirmed  201 
N.  Y.  561,  95  N.  E.  1131 ;  City  of  New  York  v.  N.  Y.  City  Ry.  Co., 
193  N.  Y.  543,  86  N.  E.  565;  Tonnele  v.  Wetmore,  195  N.  Y.  436.  88 
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N.  E.  1068.  The  plaintiflf  was  not  estopped  from  daiming  the  benefit 
of  the  City  Court  judgment  because  of  its  failure  to  plead  it  as  a  de- 
fense or  to  introduce  it  in  evidence  on  the  former  trial.  The  only  way 
in  which  the  plaintiff  could  have  regularly  pleaded  the  judgment  was 
by  way  of  reply,  but  no  reply  was  necessary  as  a  matter  of  course,  nor 
was  any  reply  required  by  the  defendant.  Under  these  circumstances, 
the  judgment  is  not  to  be  regarded  differently  from  any  other  species 
of  evidence,  and  it  will  not  be  contended  that  plaintiff  on-  the  second 
trial  was  estopped  from  offering  any  evidence  not  oflFered  by  him  on 
the  first  trial,  although  such  evidence  might  have  then  been  in  plain- 
tiff's possession. 

[4]  It  may  be  conceded  that,  in  a  situation  where  a  party  is  call- 
ed upon  to  plead  a  prior  judgment,  his  failure  so  to  plead  it  will  con- 
stitute a  waiver;  but  no  such  rule  can  apply  in  a  situation  where  the 
party  has  had  no  opportunity  so  to  plead  or  was  not  required  so  to  do. 
Beebe  v.  Elliott,  4  Barb.  457.  But  the  effect  of  the  City  Court  judg- 
ment as  an  estoppel  did  not  cease  here,  nor  did  it  rest  alone  on  the 
principle  of  res  adjudicata  which  the  plaintiff  invokes. 

We  may  concede  that  plaintiff's  cause  of  action  to  recover  the  de- 
posit was  based  upon  an  implied  contract  on  defendant's  part  to  return 
the  money  upon  the  termination  of  the  contract  by  defendant's  breach 
of  its  agreement  to  deliver,  and  without  breach  on  plaintiff's  part;  that 
such  breach  by  defendant  was  the  cause  for  and  not  the  cause  of  plain- 
tiff's right  to  the  deposit;  and  that  proof  of  the  breach  was  the  evi- 
dence by  means  of  which  the  right  to  recover  the  deposit  was  shown. 
Conceding  all  this,  it  nevertheless  is  true  that,  when  the  City  Court 
action  was  begun,  plaintiff's  cause  of  action  for  defendant's  breach  of 
the  contract  had  already  accrued,  and  the  claim  for  damages  plaintiff 
seeks  to  enforce  in  this  action  could  have  been  included,  with  his  claim 
for  the  deposit,  in  one  action. 

[5,  8]  Under  such  circumstances,  the  judgment  in  the  City  Court 
action  precluded  plaintiff  from  recovering  in  this  action.  Goldberg  v. 
Eastern  Brewing  Co.,  136  App.  Div.  692,  121  N.  Y.  Supp.  465,  The 
fact  that  the  amount  of  plaintiff's  several  claims  exceeded  the  jurisdic- 
tion of  the  City  Court  is  immaterial,  and  does  not  permit  plaintiff  to 
escape  from  the  effect  of  the  rule.  It  was  not  necessary  for  defendant 
to  plead  the  City  Court  judgment  as  a  bar  because  the  evidence  was 
contained  in  the  record  of  that  judgment  introduced  by  plaintiff.  Lor- 
iUard  V.  Clyde,  102  N.  Y.  59,  6  N.  E.  104. 

The  judgment  should  be  affirmed,  with  costs.   All  concur. 


(158  App.  DlT.  738.) 

TBUSTBES  OP  SAILOBS'  SNUG  HARBOR  et  al.  ▼.  CARMODT,  Atty.  Gen. 

(Supreme  Court,  Appellate  Division,  First  Department    November  7,  1918.) 

1.  Chabities  (S  39*) — CHABrrABLE  Corporation — Title  to  Pbopebtt. 

Under  Laws  1806,  c.  4,  Incorporating  the  testamentary  trustees  of  the 
residuary  estate  of  a  testator  as  the  Trustees  of  the  Sailors'  Snug  Har- 
bor, to  give  effect  to  the  charitable  purposes  expressed  In  tbe  will,  the  en- 
tire title,  to  all  the  real  and  personal  property  devised  and  bequeathed, 
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▼«ted  In  tbe  oorporatton  for  tbe  purpose  named  in  the  statate,  and  the 
tndlvldu&i  trustees  bare  no  title. 

[Ed.  Mote.— For  other  cases,  see  Charities,  Cent  Dig.  |  100;  Dec.  Dig. 
|39.«] 

2.  Chabitiks  (8  37*) — "Ct  Pbbs." 

The  "cy  pres"  doctrine  Is  one  which  Is  inyolved  whenever  It  is  sought  to 
establish  a  charitable  use  void  at  law,  and  does  not  apply  where  there  is  a 
definite  use  capable  o£  being  spedflcally  executed  with  trustees  competent 
to  take. 

[Ed.  Note.— For  other  cases,  see  Charities,  Cent  Dig.  {{  91-03 ;  Dec.  Dig. 
I  37.» 
For  other  deflnitlons,  see  Words  and  Phrases,  vol.  2,  pp.  ISOS,  1810.] 

8.  Charities  ({  35*) — Tbubts — Title  ov  Cobpobation. 

Where  a  testator  devised  property  to  his  trustees  for  the  establishment 
of  a  retreat  for  aged  and  decrepit  sailors  and  directing  the  trustees  to 
create  a  corporation,  if  necessary,  for  the  proper  administration  of  the 
trust,  and  declaring  his  intention  that  his  heirs  ahonld  never  receive  his 
property,  the  property  Itself  was  charged  wltii  the  tnut  regardless  of  the 
title  of  the  trustees  or  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Charities,  Cent  Dig.  |  67;  Dec.  Dig. 
|36.»J 

4.  Chabities  ({  43*) — Chabitable  Tbusts — Inoobpobatioit. 

Where  the  trustees  of  a  charitable  trust  are  Incorporated  by  the  Legisla- 
ture, that  fact  does  not  change  the  nature  of  the  trust  or  divest  the  tisual 
power  of  courts  of  eqnll7  over  the  management  of  such  a  trust 

[Ed.  Note.— For  other  cases,  see  Charities,  Cent  Dig.  {{  83-90;  Dec. 
Dig.  i  48.»] 

6.  Ohabities  (i  43*) — VisnAHon — Supbkvb  Coubt. 

The  powers  and  duties  not  only  of  the  Court  of  Chancery  but  of  the 
chancellor  have  devolved  upon  the  Supreme  Court  and  that  tribunal  may 
direct  the  management  of  the  charitable  trust 

[Ed.  Note.— For  other  cases,  see  Charlttes,  Cent  Dig.  |t  8S-90;  Dec. 
Dig.  {  48.*] 

6.  CHABiTiEa  (S  43*) — Chabitablb  Tbtjsts — Ircobpoeation. 

Where  the  trustees  of  a  charitable  trust  created  to  provide  a  home  for 
aged  and  indigent  sailors,  were  incorporated  by  act  of  1806,  the  incorpora- 
tion legalized  the  trust  if  it  was  before  invalid,  and  extended  the  power 
of  the  chancellor  and  Court  of  Chancery  over  it 

[Ed.  Note.— For  other  cases,  see  Charities,  Cent  Dig.  {{  83-00;  Dec, 
Dig.  i  43.*} 

7.  Charities  (f  43*) — Charitable  Trusts — Statutes — ^Application. 

The  Tilden  Act  Eeal  Property  Law  (Consol.  Laws  1909,  c.  50)  {  113, 
par.  1,  declares  that  no  grant  or  devise  to  a  charitable  use  shall  be  held 
invalid  by  reason  of  the  indeflniteness  or  uncertainty  of  the  persons  desig- 
nated as  beneficiaries,  and  in  paragraph  2  declares  that  the  Supreme 
Court  shall  have  control  over  gifts,  grants,  and  devises  in  all  cases  pro- 
vided for  by  ^ubdlvlBlon  1  in  this  section.  Held  that  while  paragraph  1 
does  not  apply  to  trusts  created  prior  to  its  enactment,  paragraph  2  is 
applicable  to  all  charitable  trusts,  whether  previously  created  or  not  giv- 
ing the  Supreme  Court  authority  to  administer  them. 

[Ed.  Note.— For  other  cases,  see  Charities,  Cent  Dig.  SS  83-80;  Dec. 
Dig.  i  43.*] 

8.  Charities  (i  43*) — Charitable  Trusts — Power  op  Court. 

Laws  1828,  c.  276.  which  authorized  the  corporation  of  the  Sailors'  Snug 
Harbor,  a  charitable  trust  to  lease  land,  Is  merely  permissive  and  does 
not  deprive  the  Court  of  Chancery  of  its  Inherent  Jurisdiction  to  admin- 
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Ister  tbe  trust  and  cause  the  sale  of  land  when  necessary  for  reinvestment, 
or  protection  of  the  trust  property. 

[Ed.  Note.— For  other  cases,  see  Charities,  Cent  Dig.  H  83-BO;  Dec. 
Dig.  i  43.*] 

9.  Chasitibs  (§  43*) — Acnons — ^Dkfendantb. 

Both  at  common  law  and  under  the  direct  prcvlsiona  of  Real  Property 
Law  (Consol.  Laws  1909,  c.  60)  {  113,  par.  3,  an  action  by  the  trustees  of 
a  charitable  trust  for  directions  to  sell  part  of  the  properly  so  as  to  im- 
prove and  save  the  rest  may  be  brought  against  the  Attorney  General  as 
the  sole  party  defendant ;  it  appearing  that  the  beneficiaries  were  an  in- 
definite class. 

[Ed.  Note. — For  other  cases,  see  Charltiee,  Cent  Uff.  {i  8S-00;  Dec. 
Dig.  S  48.»] 

10.  Chabitiks  ({  48*) — Pbookbdings  tob  Saue  or  Pbopebtt — Action. 

Notwithstanding  the  Tilden  Act,  Real  Property  Law  (Consol.  Laws  1909, 
c.  50)  referring  to  charities,  contemplates  a  summary  j^tition  by  the  trus- 
tees for  leave  to  sell  land,  the  trustees  may  proceed  by  action  maklnjt 
the  Attorney  General  the  party  defendant 

[Ed.  Note. — For  other  cases,  see  Charities,  Cent  Dig.  H  83-90;  Dea 
Dig.  !  43.»] 

11.  Cearitizs  ({  35*) — Ghabitabue  Tbusts — Sais  of  Land. 

Where  a  testator  devised  land  in  trust  for  the  establishment  of  a 
Sailors'  Snug  Harbor  as  a  retreat  for  aged  and  indigent  sailors,  and  the 
trustees  were  incorporated,  a  sale  of  a  part  of  the  property  does  not  de- 
stroy a  vested  estate,  as  the  entire  title  is  vested  in  the  trustees ;  the  tes- 
tator's heirs  having  no  reversionary  interest,  and  the  uncertain  bene- 
ficiaries having  no  standing  in  court  for  any  purpose,  their  interest  being 
in  the  care  of  the  state  as  parens  partise. 

[Ed.  Note.— For  other  cases,  see  Charities,  Cent  Dig.  f  67 ;  Dec.  Dig.  | 
35.*] 

12.  Chabitiks  (|  43*) — Sale  of  Tbust  Pbopebtt — Right  to  Sell. 

Where  property  devoted  to  a  charitable  use  had  been  leased  on  long- 
term  leases,  and  at  the  beginning  of  the  expiration  of  such  leases  the 
character  of  the  property  had  changed  so  that  its  value  would  greatly  de- 
preciate if  new  buildings  were  not  erected,  the  trustees  might  properly  in- 
Toke  the  aid  of  equity  to  permit  them  to  sell  part  of  the  property  and 
erect  suitable  buildings  on  the  remainder. 

[Ed.  Note.— For  other  cases,  see  Charities,  Cent  Dig.  {f  83-90;  Dec. 
Dig.  §  43.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Trustees  of  the  Sailors*  Snug  Harbor  and  others 
against  Thomas  Carmody,  as  Attorney  General.  From  a  judgment 
dismissing  the  complaint  {^7  Misc.  Rep.  494,  137  N.  Y.  Supp.  968), 
plaintiffs  appeal.     Reversed  and  remanded. 

By  this  action  the  plaintiffs  seek  authority  either  to  sell  or  mortgage  a  por- 
tion of  the  real  estate  devised  by  the  will  of  Robert  R.  Randall,  deceased; 
also  for  instructions  as  to  tbelr  power  in  certain  particulars  to  deal  with  such 
real  estate  and  the  accretions  of  rents  and  other  accumulations  therefrom. 

Capt  Randall  died  in  the  year  1801,  having  in  June  of  that  year  made  his 
last  will  and  testament,  probate  of  which  was  regularly  made  in  tills  dty. 
The  provisions  of  his  will,  which  bear  upon  tbe  Issues  in  this  action,  are  as 
follows: 

"Sixthly.  As  to  and  concerning  all  the  rest,  residue  and  remainder  of  my 
estate,  both  real  &  personal,  I  give,  devise  and  bequeath  the  same  unto  the 
chancellor  of  the  state  of  New  York,  the  mayor  and  recorder  of  the  city  of 
New  York,  the  president  of  the  Chamber  of  Commerce  in  the  city  of  New 
York,  the  president  and  vice  president  of  the  Marine  Society  of  the  city  of 

*FOr  oUiw  eaaM  Me  lam*  toplo  4  i  mumbbb  in  Dae.  A  Am.  Digs.  1907  to  date,  ft  Rap'r  Indazee 
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New  York,  the  senior  minister  of  the  Episcopal  Chardi  In  the  said  dtyt  and 
the  senior  minister  of  the  Presbyterian  Church  In  the  said  dty ;  to  have  and 
to  hold  all  and  slngnlar  the  rest,  residue,  and  remainder  of  my  real  and  per- 
sonal  estate,  unto  them,  the  said  chancellor  of  the  state  of  New  York,  mayor 
of  the  dty  of  New  Tork,  the  recorder  of  the  clt7  of  New  York,  the  president 
of  the  Chamber  of  Commerce,  presldmt  and  vice  president  of  Qie  Marine  So- 
ciety, senior  minister  of  the  Episcopal  Church,  and  senior  minister  of  the 
Presbyterian  Church  in. the  said  dty,  for  the  time  being,  and  their  respective 
successors  In  the  said  offices,  forever,  to,  for  and  upon  the  uses,  trusts,  in- 
tents and  purposes,  and  subject  to  the  direction,  and  appointments  hereinafter 
moitloned  and  declared  concerning  the  same ;  that  is  to  say,  out  of  the  rents, 
laBnes,  and  profits  of  the  said  rest,  residue  and  remainder  of  my  said  real. 
and  personal  estate^  to  erect  and  build  upon  some  eligible  part  of  the  land 
upon  which  I  now  reside,  an  asylum,  or  Marine  Hospital,  to  be  called  'The 
SaUors'  Snug  Harbor,'  for  the  purpose  of  maintaining  and  supporting,  aged, 
decrepit  and  worn-out  sailors,  as  soon  as  they,  my  said  charity  trustees,  or  a 
majority  of  them,  shall  Judge  the  proceeds  of  the  said  estate  will  support 
fifty  of  the  said  sailors  and  upwards.  And  I  do  hereby  direct  that  the  Income 
of  the  said  real  and  personal  estate,  given  as  aforesaid  to  my  said  charity 
trustees,  shall  forever  hereafter  be  used  and  applied  for  supporting  the  asylum 
or  Marine  Hospital  hereby  directed  to  be  built,  and  for  maintaining  sailors 
of  the  above  description  therein  in  such  manner  as  the  said  trustees,  or  a 
majority  of  them,  may  from  time  to  time,  or  their  successors  in  office  may 
from  time  to  time,  direct  And  it  Is  my  intention  that  the  Institution  hereby 
directed  and  created  shall  be  perpetual,  and  that  the  above  mentioned  officers 
for  the  time  being  and  their  successors,  should  forever  continue  and  be  the 
governors  thereof,  and  have  the  superintendence  of  the  same,  and  it  Is  my 
wlU  and  desire  that  if  It  cannot  legally  be  done,  according  to  my  above  In- 
tention, by  them  without  an  act  of  the  Legislature,  It  is  my  vrlU  and  desire 
that  they  will,  as  soon  as  x>os8ibIe,  apply  for  an  act  of  the  Legislature,  to  in- 
corporate them  for  the  purposes  above  specified.  And  I  do  further  declare  it 
to  be  (my)  will  and  Intention  that  the  said  rest,  residue  and  remainder  of  my 
real  and  personal  estate  should  be,  at  all  events  applied  for  the  uses  and  pur- 
poses above  set  forth ;  and  that  it  is  my  desire  all  courts  of  law  and  equity 
will  so  construe  this,  my  said  will,  as  to  have  the  said  estate  appropriated  to 
the  above  uses,  and  that  the  same  should  in  no  case  for  want  of  legal  form  or 
otherwise,  be  so  construed  as  that  my  relations,  or  any  other  persons,  should 
heir,  possess  or  enjoy  my  property,  except  in  the  manner  and  for  tiie  uses 
hereinabove  spedfled." 

The  foregoing  residuary  clause  covered  both  real  and  personal  property; 
the  former  including  premises  with  which  tills  action  is  principally  concerned, 
and  consisting  of  upwards  of  22  acres  of  land  which,  at  the  time  of  the  tes- 
tator's death,  lay  remote  from  the  dty,  but  afterwards  was  Included  within 
the  Fifteenth  ward  thereof,  and  lies  in  the  district  embraced  within  Waverly 
Place,  Eighth  street.  Fourth  and  Fifth  avenues.  At  the  Instance  of  the  trus* ' 
tees  named  In  the  will,  in  the  year  1806,  the  Legislature  passed  an  act  (Laws 
of  1806,  e.  4),  entitled  "An  act  to  encorporate  the  trustees  of  the  Marine  Hos- 
pital, called  the  Sailors'  Snug  Harbor,  in  the  city  of  New  York."  The  pream- 
ble to  this  act  redted  that  It  had  been  represented  to  the  Legislature  that 
Capt  Randall  bad  devised  his  residuary  estate  to  the  chancellor  of  this  state, 
and  to  the  other  Incumbents  of  the  several  offices  enumerated  In  the  will,  and 
to  their  successors  in  office,  in  trust,  for  the  purposes  described  in  the  will, 
and  had  "declared  his  Intention  to  be  that  the  ^id  estate  should  at  all  events 
be  applied  to  the  purposes  aforesaid  and  no  other;  and,  if  his  said  Intent 
could  not  be  carried  Into  effect  without  an  act  of  incorporation,  he  then  ex- 
pressed his  desire  that  his  said  trustees  would  apply  to  the  Legislature  for 
incorporation" ;  that  the  said  trustees  had  represented  that  the  estate  so  de- 
vised would,  in  time,  if  prudently  managed,  enable  them  to  carry  the  testa- 
tor's purposes  Into  practical  effect,  but  that.  Inasmuch  as  they  held  their  trus- 
teeships under  the  will  only  during  their  ephemeral  Incumbancy  of  the  offices 
they  respectively  held.  Inconveniences  had  arisen  In  the  management  of  the 
estate,  to  overcome  which  they  "prayed  to  be  Incorporated  for  the  purposes 
expressed  in  the  will." 
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By  the  flrst  section  of  the  act,  "John  Lansing,  Junior,  the  chancellor  of  thl» 
states"  and  the  other  officials  named  In  the  will,  "and  their  successors  In  of- 
fice respectlTely,  In  virtue  of  their  said  offices,"  were  "constituted  a  body  pol- 
itic, by  the  name  and  style  of  the  Trustees  of  the  Sailors'  Snug  Harbor  In 
the  City  of  New  York,' "  by  which  name  they  and  their  successors  were  given 
continual  succession  and  other  corporate  functions  and  were  declared  to  "be 
capable.  In  law,  of  holding  and  disposing  of  the  said  real  and  personal  estate 
devised  and  bequeathed  as  aforesaid,  according  to  the  Intention  of  the  said 
will  and  the  same  Is  hereby  declared  to  be  vested  in  them  and  their  succes- 
sors In  office,  for  the  purposes  therein  expressed."  Power  to  purchase^  hold, 
and  convey  "any  other  real  and  personal  estate  for  the  use  and  benefit  of  the 
corporation,  In  sach  manner  as  to  the  trustees  should  be  deemed  most  con- 
ducive to  the  Interests  of  the  Institution,"  was  likewise  given.  The  second 
section  of  the  act  conferred  upon  the  trustees  power  to  make  rules  for  the 
government  of  the  corporation  and  contained  other  provisions  for  the  organi- 
zation of  the  Internal  alTalrs  of  the  corporation  and  Its  trustees  and  for  the 
regulation  thereof.  By  the  third  and  last  section,  the  act  was  declared  to  be 
a  "public  act  and  to  be  construed  in  all  courts  and  places  benignly  and  favor- 
ably for  the  purposes  therein  Intended." 

The  accumulations  of  the  estate  having  as  yet  proven  insufficient  to  carry 
ont  the  purposes  of  the  will,  and  time  having  demonstrated  that  It  was  un- 
desirable to  establish  the  Sailors'  Snug  Harbor  npon  any  of  the  testator's 
lands,  by  procurement  of  the  trustees,  in  the  year  1828  an  act  was  passed 
(Laws  of  1828,  c.  276)  which,  among  other  things,  authorized  the  trustees, 
with  the  approval  of  the  Court  of  Cliancery,  to  purchase  a  suitable  tract  upon 
which  to  build  and  maintain  the  Harbor,  and  tbeienpon  "it  shall  be  lawful 
°  for  the  said  trustees  to  lease  all  the  lots  now  belonging  to  the"  corporation. 
In  pursuance  of  this  act,  the  trustees  purchased  land  and  located  the  Harbor 
on  Staten  Island,  and  by  authority  of  the  same  act  they  adopted  a  plan  for 
the  improvement  and  development  of  their  Fifteenth  Ward  property.  Pur- 
suant to  this  plan,  the  property  was  divided  into  lots  each  approximately  25 
by  100  feet,  and  leased  upon  long-term  ground  leases,  many  of  which  have 
fallen  In,  while  many  others  have  still  considerable  periods  to  run.  Under 
these  leases  the  tenants  erected  their  own  improvements  and  paid  to  the  trus- 
tees a  net  rental  over  and  above  all  taxes  and  other  charges  which  were 
borne  by  the  tenants. 

The  complaint  further  alleges  that  the  type  of  buildings  which  were  erected 
upon  a  large  number  of  the  lots  in  question,  while  appropriate  to  the  uses 
to  which  the  land  was  then  adapted,  where  they  have  not  become  worn  out 
and  worthless,  have  become  obsolete  and  unadapted  and  unadaptable  to  the 
only  nse  or  uses  to  which  it  is  now  practical  to  devote  them ;  that  as  to  a 
large  portion  of  the  property,  from  a  district  of  residences,  the  neighborhood 
has  become  one  devoted  chiefly  to  business ;  and  that,  in  order  to  uphold  val- 
ues, already  much  depreciated  in  the  very  considerable  section  in  question, 
and  to  prevent  a  further  and  increasing  sacrifice  of  income  by  driving  desir- 
able business  permanently  away,  it  is  necessary  that  the  property  should  be 
Improved  in  an  appropriate  manner,  a  course  which  involves  the  buying  up 
of  leases  and  also  the  erection  of  suitable  improvements  by  the  plaintiff  cor- 
poration (for  which  purposes  it  lacks  the  necessary  means),  or  the  sale  of  por- 
tions of  the  property  to  those  who  may  wish  to  buy  and  improve.  Upon  these 
and  other  minor  subjects  the  plalntUt  prayed  for  the  instruction  and  authority 
of  the  court 

.   Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Lewis  L.  Delafield,  of  New  York  City,  for  appellants. 
Henry  S.  Bacon,  Deputy  Atty.  Gen.,  for  respondent. 

HOTCHKISS,  J.  The  plaintiffs  invoke  the  equitable  jurisdiction 
of  the  court  to  the  end  that  the  laudable  purposes  of  the  testator  may 
be  perpetuated  in  as  generous  a  measure  as  a  wise  and  practical  ad- 
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ministration  of  the  estate  may  afford,  and  that  these  purposes  be  not 
defeated  by  conditions  unforeseen  and  unforeseeable  when  the  will  was 
executed.  In  brief,  the  plaintiffs  contend  that  the  residuary  clause  of 
the  will  was  a  devise  to  a  charitable  use;  that  a  charitable  use  was 
affixed  by  the  will  upon  the  land ;  that,  upon  the  grant  of  the  charter 
of  1806  to  llie  trustees,  the  corporation  thus  formed  acquired  the  le- 
gal title  by  virtue  of  the  aforesaid  devise  for  the  charitable  use  ex- 
pressed in  the  will,  and  thus  through  sovereign  grace  became  the 
agency  by  means  of  which  the  devise  was  to  be  executed;  that  al- 
though die  state  might  as  parens  patriae  grant  the  relief  sought  through 
the  medium  of  this  action,  as  in  fact  it  theretofore  had  by  the  act  of 
1828  granted  similar  relief,  the  Supreme  Court  had  concurrent  juris- 
diction, which  may  be  invoked  either  by  the  corporation,  as  donee  of 
the  charitable  use,  or  by  the  state  through  its  Attorney  General. 
Stated  substantially  in  the  words  of  their  brief,  the  plaintiffs  claim 
that  upon  the  passage  of  the  act  of  1806,  as  to  tfus  particular  charity, 
the  law  of  charities  as  formerly  applied  in  England  (except  in  so  far 
as  it  rested  either  upon  the  royal  prerogative  or  upon  the  Statute  of 
43  Elizabeth,  4)  was  restored  and  our  then  Court  of  Chancery  rein- 
vested with  authority  to  apply  and  administer  the  same,  which  au- 
thority has  passed  to  the  Supreme  Court;  also,  that  similar  jurisdic- 
ticMi  and  authority  was  conferred  upon  the  Supreme  Court  by  virtue 
of  the  so-called  Tilden  Act  (Laws  of  1893,  c.  701,  as  amended  Laws 
of  1901,  c.  291),  now  contained  in  section  113,  Real  Property  Law, 
and  section  12,  Personal  Property  Law.  I  put  plaintiffs'  claim  in  the 
broad  language  of  their  brief,  that  it  may  be  contrasted  with  the  some- 
what narrower  limits  to  which  I  shall  coniine  myself,  because,  while 
not  denying  the  broader  jurisdiction,  I  do  not  think  it  necessary  for 
the  decision  of  this  case  to  define  the  exact  extent  of  our  jurisdiction 
over  the  subject  of  charities.  It  will  be  quite  sufficient  if  we  find 
that  the  court  has  within  its  ordinary  equity  jurisdiction,  or  within 
that  jurisdiction  over  charities  which  was  embraced  within  its  purely 
judioal  powers,  particularly  as  distinguished  from  certain  powers  ex- 
ercised by  the  English  Chancellor  and  which  lay  in  a  sort  of  twilight 
zone  between  the  judicial  and  the  prerogative  (see  Adams  Equity  [1st 
Ed.]  73-77;  2  Story's  Eq.  Juris,  [3  Ed.]  §  1142  et  seq.;  also,  per 
SelJlen,  Owens  v.  Missionary  Society,  14  N.  Y.  380,  387,  388,  408,  67 
Am.  Dec.  160;  per  Johnson,  J.,  Inglis  v.  Trustees,  etc.,  3  Pet  137, 
138,  7  L.  Ed.  617),  jurisdiction  to  grant  appropriate  relief  upon  die 
facts  disclosed  by  the  complaint. 

The 'position  taken  by  the  learned  Attorney  General,  and  in  which 
he  has  so  far  been  successful,  is  that  neither  the  corporate  nor  the 
individual  plaintiffs  hold  the  property  subject  to  any  trust,  under  the 
Randall  will  or  otherwise,  but  that  it  is  held  by  the  corporation  abso- 
lutely, for  tiie  purposes  expressed  in  the  act  of  incorporation;  that 
the  powers  of  the  corporation  are  to  be  found  in  the  said  act  and 
those  supplemental  thereto,  and  in  the  general  statutes  of  the  state,  so 
far  as  the  same  are  applicable ;  and  that,  if  the  corporation  lacks  pow- 
er to  do  the  things  it  seeks  by  this  action  authority  to  do,  it  must  se- 
cure such  authoriQr  from  the  Legislature,  this  court  being  without 
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jurisdiction  in  the  premises.  It  is  also  urged  as  ground  for  dismissing 
the  complaint  that,  if  jurisdiction  exists  to  grant  the  relief  sought  for, 
it  may  only  be  exercised  in  a  proceeding  initiated  by  the  Attorney 
General,  or,  at  least,  that  plaintiffs'  remedy,  if  any,  is  by  petition  and 
not  by  action ;  also,  that  to  authorize  any  sale  of  the  property  would 
be  to  destroy  a  vested  estate. 

[1]  Before  examining  the  questions  thus  presented,  it  is  proper  to 
say  that  I  see  no  reason  for  the  individual  trustees  being  made  par- 
ties hereto.  Concededly,  the  whole  l^al  title  to  the  property  is  in 
the  corporation,  and  the  trustees,  as  such,  have  no  interest  therein,  or 
at  least  no  interest  which  attaches  to  the  title. 

[2]  It  will  facilitate  the  task  before  us  if  we  keep  in  mind  the  fact 
that,  whether  we  assume  the  will  to  be  valid  withm  the  doctrine  of 
Burrill  V.  Boardman,  43  N.  Y.  254,  3  Am.  Rep.  694,  and  kindred 
cases,  or  to  have  been  validated  by  the  act  of  1806,  the  situation  pre- 
sented is  one  of  a  definite  use,  capable  of  being  specifically  executed, 
with  trustees  competent  to  take.  It  accordingly  presents  none  of  the 
difficulties  associated  with  that  branch  of  the  law  of  charities,  or  of  the 
cy  pres  doctrine,  which  necessarily  was  invoked  whenever.it  was 
sought  to  establish  a  charitable  use,  void  at  law,  and  which  gave  rise 
to  the  series  of  cases  finally  resulting  in  the  overthrow  of  the  entire 
law  of  charities  in  this  state.  See  Holland  v.  Alcock,  108  N.  Y.  312, 
319,  et  seq.,  16  N.  E.  305,  2  Am.  St.  Rep.  420. 

[3]  Manifestly,  the  primary  question  is  the  nature  and  quality  of 
the  title  thus  held  by  the  corporation.  This  question  has  been  simpli- 
fied, if  not  authoritatively  settled,  by  the  decision  in  Inglis  v.  Trustees 
of  Sailors'  Snug  Harbor,  3  Pet.  99,  7  L.  Ed.  617,  in  which  the  de- 
mandant, Inglis,  claiming  as  heir  of  Capt.  Randall,  sought  to  recover 
all  or  certain  of  the  premises  in  question,  and  in  which  case  the  validi- 
ty of  the  will  was  determined.  The  opinion  of  the  court  was  by  Mr. 
Justice  Thompson ;  Mr.  Justice  Story  and  Chief  Justice  Marshall  dis- 
senting. The  decision  sustaining  the  will  went  upon  the  ground  that 
the  residuary  clause  created  a  charitable  use  and  vested  the  title  in  the 
trustees,  subject,  however,  to  an  executory  devise  by  which  the  title  thus 
primarily  vested  in  the  trustees  was  subject  to  divestiture  in  favor  of 
the  corporation  thereafter  formed.  See  3  Pet.  pages  113-119,  7  L.  Ed. 
617 ;  also,  per  Gray,  J.,  Russell  v.  Allen,  107  U.  S.  168,  169,  2  Sup.  Ct. 
327,  27  L.  Ed.  397.  In  the  course  of  its  opinion  and  in  support  of  the 
proposition  that,  even  if  the  devise  to  the  trustees,  or  the  executory  de- 
vise, were  bad,  the  heir  would  take  the  estate  charged  with  the  charita- 
ble use,  the  court  said  (3  Pet.  118-120,  7  L.  Ed.  617) : 

"The  general  Intent  of  tbe  testator,  that  this  fund  should  be  applied  to  the 
maintenance  and  support  of  aged,  decrepit,  and  worn  out  sailors,  cannot  be 
mistaken.  And  he  seems  to  hare  anticipated  that  some  difficulty  might  arise, 
about  its  being  legally  done  In  the  particular  mode  pointed  out  by  Um.  And 
to  guard  against  a  failure  of  his  purpose  on  that  account,  he  directs  applica- 
tion to  be  made  to  the  Legislature  for  an  incorporation,  to  take  and  execute 
tbe  trust  according  to  his  will;  declaring  his  will  and  Intention  to  be  that 
his  estate  should  at  all  events  be  applied  to  tbe  uses  aud  purposes  aforesaid ; 
and  desiring  all  courts  of  law  and  equity  so  to  construe  his  will  as  to  have 
bis  estate  applied  to  such  uses.  And  to  make  it  still  more  secure,  if  possible, 
he  finally  directs  that  bla  will  should  In  no  case,  for  want  of  legal  form  or 
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otherwise,  be  so  constraed  as  that  his  relatloiis,  or  any  other  persons,  should 
heir,  possess,  or  mjoy  his  property,  except  In  the  manner  and  for  the  uses 
specified  In  his  will.  The  will  looks  therefore  to  three  alternatives:  (1)  That 
the  ofiBcers  named  In  the  will  as  tmsteea  shonld  take  the  estate  and  execute 
the  trust  (2)  If  that  conid  not  legally  be  done,  then  he  directs  his  trustees 
to  procure  an  act  of  Incorporation,  and  vests  the  estate  in  it  for  the  purpose 
of  executing  the  trust  (3)  If  both  these  should  fail,  his  beirs,  or  whosoever 
should  possess  and  enjoy  the  property,  are  charged  with  the  trust  That  this 
trust  Is  fastened  upon  the  land  cannot  admit  of  a  doubt  Whenever  a  person 
by  will  gives  property,  and  points  out  the  object,  the  property,  and  the  way 
in  which  it  shall  go,  a  trust  Is  created,  unless  he  shows  clearly  that  his  desire 
expressed  Is  to  be  controlled  by  the  trustee,  and  that  he  shall  have  an  option 
to  defeat  it  2  Ves.  Jr.  336.  •  •  •  Whoever,  therefore,  takes  the  land, 
takes  it  charged  with  the  uses,  or  trusts  wliich  are  to  be  executed  in  the  man- 
ner above  mentioned.  And,  if  so,  there  can  be  no  objection  to  the  act  of  in- 
corporation, and  the  vesting  the  title  therein  declared.  It  does  not  interfere 
with  any  vested  tights  of  the  heir.  He  has  no  beneficial  Interest  In  the  land. 
And  the  law  only  transfers  the  execution  of  the  trust  from  him  to  the  cor- 
poration, and  thereby  carrying  into  effect  the  clear  and  manifest  Intention  of 
the  testator." 

Nor  do  I  find  anything  in  the  dissenting  opinion  to  lessen  the  force 
of  the  argument  that,  if  the  will  was  vahd,  the  trust  attached  to  the 
land  in  the  hands  of  the  devisee. 

The  argument  of  the  dissentient  justices  was  that  the  devise  was 
not  to  a  corporation  to  be  created  in  f  uturo,  but  was  a  devise  in  praesen- 
ti  to  the  trustees,  and,  if  they  could  not  execute  their  powprs  in  the 
manner  prescribed  by  the  testator,  they  were  to  apply  to  the  Legisla- 
ture for  an  act  of  incorporation,  a  situation  which,  it  was  argued,  could 
not  give  rise  to  an  executory  devise.  In  concluding  his  opinion  on  this 
branch  of  the  case,  Mr.  Justice  Story  said : 

"That  the  devise,  if  a  valid  devise,  is  not  a  devise  valid  so  as  to  divest  the 
heir  at  law  of  his  legal  estate ;  but  that  the  devise  can  have  efFect  if  at  all, 
only  as  a  trust  for  a  charity  fastened  on  the  legal  estate  In  his  hands."  8 
Pet  154,  7  li.  Ed.  S17. 

That  the  trust  originating  in  the  will  continued  to  be  attached  to  the 
estate  in  the  hands  of  the  corporation  when  it  became  clothed  with 
power  to  take  and  execute  the  trust  is  sustained  by  abundant  authority 
other  than  the  Inglis  Case.  In  McCartee  v.  Orphan  Asylum  Society, 
9  Cow.  437,  18  Am.  Dec.  516,  there  was  a  devise  for  charitable  uses 
to  the  asylum,  an  incorporated  body,  subject  to  a  prior  estate  given  in 
trust  to  certain  trustees,  which  prior  estate  had  terminated.  The  chan- 
cellor had  held  that  the  estate  passed  to  the  trustee  to  the  use  of  the 
corporation,  and  that  the  devise  was  good  at  law,  but,  if  not,  the  tes- 
tator's intention  to  devise  for  a  charitable  use  could  be  effectuated  in 
equity  by  virtue  of  the  general  powers  of  the  Court  of  Chancery  in 
cases  of  trust.  Necessarily  this  involved  no  exercise  of  cy  pres  pow- 
ers, which  are  entirely  distinct  (9  Cow.  442-444,  469,  470,  et  seq.,  18 
Am.  Dec.  516).  This  decision  was  reversed  by  the  Court  of  Errors  (9 
Cow.  504,  525,  18  Am.  Dec.  516),  where  it  was  held  that  the  devise 
was  direct  to  the  corporation,  and  therefore,  as  to  the  real  estate,  was 
void  under  the  statute  of  wills.  With  the  point  on  which  the  reversal 
turned  we  have  nothing  to  do,  but  in  the  course  of  that  part  of  the 
chancellor's  opinion  which  covers  the  question  whether,  if  the  devise 
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was  void  at  law,  equity  could  not  enforce  it,  he  examined  at  length 
the  early  cases,  and  from  them  deduced  the  principle  that,  in  obedience 
to  the  intention  of  the  testator : 

"Equity  will  regard  the  substance  of  the  trust;  and  if  the  estate  devised 
be  described  with  sufficient  certainty,  and  the  objects  of  tiie  testator's  bounty 
designated  or  defined,  the  death,  disability,  or  refusal  to  act,  or  other  failure 
of  the  trustees,  will  not  be  sufFered  to  disappoint  the  intention  of  the  testa- 
tor ;  but  the  trustees  themselves,  if  the  estate  Is  vested  In  them,  or  the  heir, 
or  the  executor,  where  the  title  devolves  upon  him,  sliall  be  charged  with  the 
trust,  and  the  i)erformance  of  them  enforced  by  the  court,  for  the  benefit  of 
those  to  whom  the  beneficial  interest  is  given  by  the  wUL"  9  Cow.  486,  18 
Am.  Dec.  616. 

The  conclusion  of  the  learned  chancellor  was  that  if  the  court  had 
jurisdiction  to  establish  and  enforce  such  a  trust  against  the  heir  or 
devisee,  in  favor  of  the  cestui  que  trust,  "these  complainants  (the  so- 
ciety) must  surely  be  entitled  to  the  benefit  and  application  of  the  prin- 
ciple, in  sustaining  the  trust  in  their  favor  for  the  charitable  purposes 
of  the  institutions  they  represent."  Id.  In  other  words,  a  lawful  de- 
vise of  land  for  a  charitable  use  creates  a  trust  which  is  not  to  be  re- 
garded differently,  so  far  as  the  jurisdictional  status  of  the  estate  de- 
vised is  concerned,  from  the  ordinary  private  trust,  and  in  every  such 
case  the  trust  attaches  to  the  land  in  the  hands  of  the  donee.  9  Cow. 
484,  18  Am.  Dec.  516;  Inglis  v.  Trustees,  etc.,  supra,  3  Pet.  119,  7  L. 
Ed.  617. ' 

In  Owens  v.  Missionary  Society,  etc.,  supra,  14  N.  Y.  385,  67  Am. 
Dec.  160,  Judge  Selden  dwells  upon  the  distinction  between  an  abso- 
lute gift  and  one  upon  trust  for  a  charitable  use,  saying: 

"There  can  be  no  charitable  use  without  a  trust  To  deny  tliat  this  be- 
quest was  accompanied  by^  a  trust,  therefore^  is  to  deny  that  the  law  of  chari- 
table uses  applies  to  the  case." 

The  same  learned  judge  went  so  far  as  to  say  that  a  bequest  to  a  dis- 
tinctly charitable  corporation,  although  unaccompanied  by  any  descrip- 
tion of  the  purposes  of  the  bequest,  would  afford  "some  basis"  for  the 
implication  of  a  trust,  "because  the  objects,  purposes,  and  powers  of 
the  corporation  being  in  all  cases  more  or  less  clearly  defined  by  its 
charter,  the  bequest  may  fairly  be  presumed  to  have  been  intended  for 
those  specific  objects."  14  N.  Y.  385,  386,  67  Am.  Dec.  160.  Tudor 
is  to  the  same  eflfect.    Tudor,  Char.  &  Mort.  (4th  Ed.)  175. 

In  the  Court  of  Errors,  one  of  the  minority  (pinions  in  the  McCar- 
tee  Case  was  delivered  by  Stebbins,  S.,  whose  argument,  althot^h  it 
did  not  prevail  as  applying  to  that  case,  seems  to  me  to  express  most 
cogently  a  line  of  practical  reasoning  applicable  to  the  case  before  us. 
Speaking  of  the  testator,  the  learned  Senator  says  (9  Cow.  524,  18  Am. 
Dec.  516): 

"His  object  was  not  to  benefit  the  society,  but,  through  It,  to  apply  the  es- 
tate to  the  charitable  purposes  for  which  the  society  was  organized.  The  so- 
ciety itself  is  a  trustee,  and  has  a  trust  to  perform,  which  a  court  of  equity 
would  undoubtedly  enforce." 

The  Senator  then  puts  these  questions:  Suppose  the  corporation 
were  dissolved,  or  should  otherwise  become  incapable  of  executing 
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the  trust,  would  not  the  court  appoint  a  new  trustee?  Or,  suppose 
the  corporate  powers  be  enlarged  and  it  be  authorized  to.  do  a  bank- 
ing business,  in  addition  to  the  charitable  operations  for  which  it  was 
originally  incorporated,  would  it  be  contended  that  it  was  the  testa- 
tor's intention  that  the  proceeds  of  his  device  should  be  used  as 
banking  capital?  In  Owens  v.  Missionary  Soc,  supra  (14  N.  Y.  385, 
67  Am.  Dec.  160),  Judge  Selden  resorts  to  a  similar  illustration.  In 
the  light  of  the  foregoing,  the  situation,  unless  changed  by  some  con- 
trolling rule  of  law,  would  seem  to  be  very  plain.  It  involves  nothing 
more  than  the  fundamental  elements  of  a  valid  testamentary  trust 
of  the  usual  kind,  namely:  A  sufficient  expression  of  intent  and  an 
ascertained  (or  ascertainable^  beneficiary ;  these  being  declared,  wheth- 
er the  beneficiary  be  a  definite  person  or  a  corporation  capable  of 
taking,  the  law  will  fasten  the  trust  upon  him  who  has  the  legal  es- 
tate, whether  the  grantor,  heir,  testator,  or  next  of  kin,  as  the  case 
may  be.  See  Holland  v.  Alcock,  supra,  108  N.  Y.  330,  16  N.  E.  305, 
2  Am.  St.  Rep.  420. 

[4]  That  the  incorporation  of  the  trustees  did  not  divest  or  change 
the  nature  of  the  trust  seems  clear.  The  language  of  the  minority  of 
the  court  in  the  Inglis  Case  is  in  accord  with  this  Ariew.  On  this 
point  Mr.  Justice  Story  said  (3  Pet.  pages  153,  154,  7  L.  Ed.  617) : 

"It  la  said  that  If  tbe  trust  be  valid  tbe  Legislature  had  a  perfect  right  to 
enforce  it,  and  their  act  of  incorporation  amounts  to  a  legal  execution  of  tbe 
trust,  and  vests  the  estate  in  the  corporation.  *  *  •  But  I  cannot  admit 
that  the  act  of  incoriwratlon  was  Intended  to  have  such  an  efTect  It  has  no 
terms  wliich  divest  the  legal  title  of  the  heir.  It  merely  incorporates  the  trus- 
tees and  their  successors,  and  clothes  them  with  the  usual  powers  to  carry 
the  trust  into  effect.  It  presupposes  that  the  estate  was  already  vested  Ip 
them  by  the  will.  They  are  made  'capable  In  law  of  holding  and  disposing  of 
the  estate'  devised  by  the  wHl.  It  Is  true  that  the  uses  are  added:  'And  the 
same  (estate)  is  hereby  declared  to  be  vested  in  them  and  their  successors  in 
office,  for  the  purposes  therein  (in  tbe  will)  expressed.'  But  this  was  not,  as 
I  think.  Intended  to  vest  the  estate  in  them  at  a  legitlative  investiture,  Imt  to 
declare  that  the  estate  was  vested  in  them  fw  the  purposes  of  the  charity, 
arid  not  othertoise.  The  preamble  of  the  act,  too,  shows  that  the  trustees  did 
not  ask  to  have  the  estate  vested  in  them,  but  that  inconveniences  had  arisen 
in  the  management  of  the  estate  from  the  changes  of  othce.  This  is  very 
strong  to  show  that  the  Legislature  acted  solely  for  the  purpose  of  avoiding 
such  inconveniences,  and  not  to  give  them  an  estate  to  which  they  then  had 
no  title,  and  wUch  they  then  professed  to  have  in  their  management" 

In  Trustees  of  Dartmouth  College  v.  Woodward,  4  Wheat.  518,  4 
L.  Ed.  629,  the  court,  referring  particularly  to  the  original  private 
foundation  of  Dartmouth  College,  which  was  succeeded  by  an  incor- 
porated body,  said: 

"From  the  fact,  then,  that  a  charter  of  incorporation  has  been  granted, 
nothing  can  be  Inferred  which  changes  the  character  of  the  institution. 
•  •  ♦  The  character  of  civil  institutions  does  not  grow  out  of  their  in- 
corporation, but  out  of  the  manner  in  which  they  are  formed,  and  the  objects 
for  which  they  are  created."    4  Wheat  554,  555,  4  L.  Ed.  629. 

Of  a  charter  granted  subsequent  to  a  foundation  established  by  a 
deed  or  will,  Tudor  says  (Tudor,  Char.  &  Mort.  [4th  Ed.]  185) : 

"Here  the  charter  is  merely  machinery  for  providing  an  Incorporated  trus- 
tee armed  with  appropriate  powers  to  carry  Into  effect  a  pre-existing  trust, 
144N.Y.S.— 3 
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and  tbe  grant  of  such  a  charter  does  not  In  any  way  affect  the  powers  of  the 
court  to  establish  and  regulate  the  charity." 

See,  also,  2  Perry  on  Trusts  (5th  Ed.)  §  743;  Atty,  Gen.  v.  Free 
Grammar  School,  23  Beavan,  350;  In  re  Manchester  Royal  Infirmary, 
L.  R.  43  Chan.  Div.  420,  428.  And  this  coincides  with  such  late 
expressions  as  to  be  found  on  the  subject  in  this  state.  In  Dammert 
V.  Osborn,  140  N.  Y.  30-42,  35  N.  E.  407,  410,  the  court  said  of  an 
act  somewhat  similar  to  the  one  in  question : 

"It  Is  an  expression  of  the  will  of  the  supreme  legislative  power  that  the 
gift  In  question  should  be  received  and  administered  In  the  manner  and  for 
the  objects  designated  In  the  will.  *  •  •  The  Legislature  In  efTect  said 
that  *  *  *  this  gift  shall  take  effect  according  to  the  Intention  of  the 
donor  and  be  administered  by  a  corporate  body  of  Its  own  creation." 

In  none  of  liie  very  numerous  cases  in  England  and  in  this  country, 
where  the  courts  have  exercised  jurisdiction  to  establish  direct  or  ad- 
minister charitable  trusts,  of  which  corporations  were  the  donees,  have 
I  found  one  where,  in  the  absence  of  some  statutory  provision  affect- 
ing its  jurisdiction,  it  has  been  suggested  that  the  mere  fact  that  the 
trust  was  to  be  executed  by  a  corporation  deprived  the  court  of  its 
power  to  exercise  its  usual  jurisdiction  in  similar  matters.  In  fact, 
there  is  no  authority  to  be  found  for  such  a  proposition.  I  am  satis- 
fied that,  as  the  result  of  the  will  and  the  act  of  1806,  there  was  es- 
tablished, as  between  the  corporation  and  the  state  (representing  the 
ultimate  and  undefined  beneficiaries),  a  trust  relation  of  such  a  char- 
acter as  commonly  exists  in  the  case  of  a  valid  devise  for  a  charitable 
use. 

"In  England  and  in  this  country,  where  a  court  of  chancery  exists,  a  char- 
ity of  the  description  in  qnestion  Is  a  peculiar  subject  of  the  Jurisdiction  of 
that  court"    Per  Nelson,  J.,  Stanley  v.  Colt,  6  WaU.  119,  169  (18  L.  Bd.  502). 

Whether  jurisdiction  to  enforce  or  to  administer,  as  distinguished 
from  the  power  to  establish,  such  a  trust  rests  in  the  court's  ordinary 
jurisdiction  as  a  court  of  equity,  or  attaches  onW  as  an  incident  to 
its  inherent  jurisdiction  over  charities  (Story's  Eq.  Juris.  [3d  Ed.] 
1161,  1162,  1187-1192;  Tudor,  Char.  &  Mort.  [4th  Ed.]  181),  pre- 
sents, so  far  as  this  case  is  concerned,  an  academic  question  of  inter- 
est to  the  student,  but  one  which  we  need  not  determine.  It  will  sat- 
isfy our  purpose  to  find  that  in  either  aspect  plenary  jurisdiction  ex- 
ists. Assuming  that  jurisdiction  rests  in  virtue  of  the  charitable 
character  of  the  trust,  it  will  be  instructive  to  ascertain  the  exact  legal 
nature  of  the  relief  sought  by  this  action.  At  the  risk  of  extending 
this  opinion  beyond  reasonable  limits,  because  of  its  peculiar  pertinen- 
cy, I  am  led  to  quote  from  the  decision  in  Lackland  v.  Walker,  151 
Mo.  210-247,  et  seq.,  52  S.  W.  414,  424,  a  case  of  an  estate  affected  by 
conditions  similar  to  those  alleged  in  the  complaint  to  exist  with  re- 
spect to  the  Snug  Harbor  estate,  but  where  the  will  expressly  pro- 
hibited any  alienation  of  the  property : 

"The  concrete  question,  therefore.  Is  whether,  npon  a  proper  showing  there- 
for, a  court  of  chancery  has  the  Jurisdiction  to  authorize  an  out  and  out  alien- 
ation of  the  property  affected  by  the  provisions  of  the  will  in  question.  Pri- 
marily, it  la  clear  that  this  involves  no  phase  of  what  is  known  as  the  pre- 
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rogatlve  power  of  cy  pres ;  for  bere  there  are  a  defined  charity,  a  clear  trust, 
and  competent  trustees  to  hold  the  property  to  the  end  (clUng  cases).  Nor  Is 
It  an  Instance  which  caUa  for  the  exercise  of  the  usual  judicial  power  of  cy 
pree,  •  •  •  for  here  the  mode  of  accomplishing  the  charity,  properly 
speaking,  to  wit,  the  provisions  for  the  maintenance  and  extension  of  the 
Missouri  Botannlcal  Garden  under  the  supervision  of  the  trustees  named,  and 
for  the  accomplishment.  In  other  respects,  of  the  charitable  ends  mentioned  in 
the  will,  are  complete  and  not  sought  to  be  departed  from  (citing  cases).  The 
petition  Invokes  the  exercise  of  the  court's  power  of  administration  in  respect 
of  the  forms  to  be  observed  In  accomplisblng  and  furthering  both  the  object 
and  mode  prescribed  by  the  testator.  Broadly  speaking,  the  expression  'cy 
pres  power'  defines  a  limitation  as  well  as  an  alUrmatlve  authority.  Where 
the  case  Is  one  In  which  the  chancellor  can  act  in  his  Judicial  capacity,  as  dls- 
tingniabed  from  the  power  exorcised  in  tbe  English  system  by  the  Lord  Cban- 
caUor  as  representative  of  the  Crown's  slgn-mannal,  the  jurisdiction  over  char- 
ities  is  an  Inherent  one ;  L  e.,  while  courts  of  equity,  as  such,  possess  no  pow- 
er to  create  a  charitable  trust,  they  liberally  exercise  a  Jurisdiction  to  en- 
force and  preserve  snch  a  trust  wben  it  is  valid  in  its  creation.  In  exercising 
this  jurisdiction,  the  courts  proceed  cy  pres ;  they  give  effect  to  the  express 
charitable  purpose  of  the  donor  as  near  as  may  be,  and  in  supplying  or  rem- 
edying the  defects  disclosed  in  practice  they  act  in  effectuation  of  the  con- 
trolling purpose  disclosed  by  the  Instrument  presented  for  construction,  so  as 
to  preserve  and  make  useful  Vhat  may  be  called  the  spirit  of  the  charity' 
(citing  cases).  It  is  a  natural  and  necessary  branch  of  the  Jurisdiction  over 
charitable  trusts  that  the  means  or  details  prescribed  for  their  adminlstratiou 
should  be  subject  to  be  moulded  so  as  to  meet  any  exigency  which  may  be 
disclosed  by  a  change  of  circumstances,  and  to  relieve  the  trust  from  a  condi- 
tion which  impOTils  or  endangers  the  charts  Itself  or  the  funds  provided  for 
its  endowment  and  maintenance.  *  •  •  But,  in  the  very  nature  of  things 
the  jurisdiction  merely  'to  vary  the  details  of  admiuistration'  is  more  liber- 
ally exercised,  •  •  •  and  indeed  is  perhaps  more  firmly  established  and 
more  widely  recognized,  than  is  that  which  is  usually  called  the  cy  pres  jpower 
of  the  court" 

[6, 1]  In  this  sittiation,  what  jurisdiction  has  our  Supreme  Court 
in  the  premises?  If  the  relief  sought  is  within  its  ordinary  jurisdic- 
tion to  direct  trustees  and  administer  trusts,  nothing  further  need  be 
said  in  its  support.  If  it  is  a  part  of  the  jurisdiction  peculiar  to  chari- 
ties, I  think  it  equally  clear  that  the  court  possesses  it.  Conceding  the 
law  of  charities  to  exist  in  this  state,  that  the  original  jurisdiction  of 
our  former  Court  of  Chancery  extended  to  them  is,  of  course,  not 
questioned.  Williams  v.  Williams,  8  N.  Y.  525,  558.  Although  the 
doctrine  of  the  Williams  Case  was  subsequently  repudiated,  this  was 
only  so  far  as  it  attempted  to  apply  the  law  of  charitable  uses.  Owens 
V.  Missionary  Soc.,  supra,  14  N.  Y.  380,  408,  67  Am.  Dec.  160;  Hol- 
land V.  Alcock,  supra,  108  N.  Y.  312, 16  N.  E.  305, 2  Am.  St.  Rep.  420. 

The  practical  effect  of  the  act  of  1806,  incorporating  the  plaintiffs 
herein,  was  to  legalize  this  particular  trust,  if  it  was  illegal  (Inglis  v. 
Trustees,  etc.,  supra,  3  Pet.  page  119,  7  L.  Ed.  617),  or  at  least  to  af- 
ford statutoiy  means  for  its  execution,  if  it  was  otherwise  valid  (per 
Rapallo,  J.,  Holland  v.  Alcock,  supra,  108  N.  Y.  page  336,  16  N.  E. 
305,  2  Am.  St.  Rep.  420).  But  in  whichever  way  one  views  it,  whether 
as  ihe  removal  of  an  inhibition  against  jurisdiction,  or  the  reinvesting 
of  powers  theretofore  taken  away,  upon  the  passage  of  the  act  of  1806, 
the  jurisdiction  of  chancery  attached  (see  per  Cullen,  C.  J.,  People  v. 
Uce,  204  N.  Y.  488,  489,  97  N.  E.  850,  Ann.  Cas.  1913C,  1151),  and 
upon  the  abolition  of  that  court,  the  powers  and  duties,  not  only  of 
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the  Court  of  Chancery  but  of  the  chancellor,  devolved  upon  the  Su- 
preme Court  as  such  (Butler  v.  Tarvis,  51  Hun,  248,  4  N.  Y.  Supp. 
137;  People  v.  Luce,  supra,  204  N.  Y.  47&-487,  97  N.  E.  850,  Ann. 
Cas.  1913C,  1151). 

[7]  But  notwithstanding  I  deem  it  clear  that  jurisdiction  to  grant 
the  relief  prayed  for  herein  is  inherently  vested  in  this  court,  it  is  un- 
necessary to  stand  on  this  inherent  jurisdiction  alone.  The  Court  of 
Appeals  has  several  times  said  that,  by  the  Tilden  Act,  the  Legisla- 
ture intended  to  restore  to  courts  of  equity  that  power  to  administer 
charitable  trusts  which  they  were  declared  to  have  in  the  Williams 
Case,  supra.  Allen  v.  Stevens,  161  N.  Y.  122,  141,  55  N.  E.  568; 
Matter  of  Griffin,  167  N.  Y.  71-80,  60  N.  E.  284;  Matter  of  Cunning- 
ham, 206  N.  Y.  601,  607,  100  N.  E.  437. 

The  first  paragraph  of  this  act  as  amended  (now  Personal  Property 
Law,  par.  12;  Real  Property  Law,  par.  113)  is  granting,  enabling, 
and  legalizing  in  its  nature;  the  second  relates  wholly  to  administra- 
tion and  expressly  gives  to  this  court  "control"  over  all  gifts  of  the 
character  described  in  paragraph  1,  and  in  terms  gives  it  authority, 
under  proper  circumstances,  to  "make  an  order  directing  that  such 
gift  *  *  *  shall  be  administered  or  expended  in  such  manner  as 
in  the  judgment  of  the  court  will  most  effectually  accomplish  the  gen- 
eral purpose"  of  the  instrument  of  donation.  It  is  true  that  tiie  first 
paragraph  of  the  statute  has  been  held  not  to  apply  to  trusts  created 
prior  to  its  enactment.  People  v.  Powers,  147  N.  Y.  104,  ICO,  41  N. 
E.  432,  35  L.  R.  A.  502;  Murray  v.  Miller,  178  N.  Y.  316,  70  N.  E. 
870;  Mount  v.  Tuttle,  183  N.  Y.  358,  76  N.  E.  873,  2  L.  R.  A.  (N. 
S.)  428.  This  was  because  the  Legislature  was  without  power  to  alter 
the  directions  of  a  testator  or  to  divert  vested  rights.  People  v.  Pow- 
ers, supra,  147  N.  Y.  109,  41  N.  E.  432,  35  L.  R.  A.  502.  No  such 
reason,  however,  prevents  the  application  of  section  2  to  any  and 
all  trusts,  whether  theretofore  or  thereafter  created,  provided  only 
they  are  within  the  class  described  in  paragraph  1.  That  the  trust  in 
question  is  so  included  cannot  be  doubted.  I  conclude,  therefore,  that 
the  Tilden  Act  is  cumulative  and  supplementary  to  the  inherent  juris- 
diction of  the  court,  aflfording  an  additional  and  concurrent  source  of 
jurisdiction  in  proper  cases. 

[8]  Nor  do  I  find  that  any  limitation  of  this  jurisdiction  is  to  be 
inferred  from  the  terms  of  the  act  of  1828,  amending  the  act  of  1806. 
The  act  of  1828  was  clearly  permissive.  It  allowed  certain  things  to 
be  done  without  commanding  them.  In  the  absence  of  unequivocal 
terms  negativing  the  powers  of  such  a  court  as  was  our  Court  of 
Chancery  when  this  act  was  passed,  a  statute  of  this  character  is  pre- 
sumed not  to  have  intended  to  impair  its  jurisdiction.  The  fact,  there- 
fore, that  section  4  of  the  act  of  1828  authorizes  the  trustees  to  lease 
its  property,  affords  no  ground  for  inferring  either  an  intention  to  re- 
strain the  corporation  from  selling,  or  a  purpose  to  restrict  the  court 
from  exercising  its  jurisdiction  in  the  premises,  when  properly  in- 
voked. 

[9]  As  to  the  right  of  the  plaintiffs  to  institute  this  action,  making 
the  Attorney  General  the  sole  party  defendant,  I  have  no  doubt    The 
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third  paragraphs .  of  the  several  sections  of  the  Real  and  Personal 
Property  Laws,  above  referred  to,  expressly  provide  that  the  Attorney 
General  "shall  represent  the  bendiciaries,"  and  prescribe  it  to  "be  his 
.  duty  to  enforce  such  trusts"  as  are  covered  by  paragraph  1  of  the 
several  sections.  This  also  is  merely  cumulative.  From  the  earliest 
times  the  Attorney  General,  in  England  and  in  other  jurisdictions 
where  trusts  for  charitable  uses  have  been  recognized,  has  been  re- 
garded as  the  representative  of  the  uncertain  beneficiaries  of  a  charity. 
In  Williams  v.  Williams,  supra,  8  N.  Y.  553,  Denio,  J.,  refers  to  a  case 
in  this  state  in  1708,  where  the  Attorney  General  proceeded  by  infor- 
mation. In  Andrews  v.  Gen.  Theol.  Sem.,  8  N.  Y.  559,  563,  it  appear- 
ing that  no  trustees  were  before  the  court,  representing  a  certain 
charitable  legacy,  leave  was  given  to  amend  so  as  to  make  the  Attor- 
ney General  a  party.  I  am  referred  neither  to  statute  nor  authority 
to  show  that  in  this  class  of  cases  his  functions  have  since  been  limited. 
On  the  contrary,  both  statute  and  unwritten  law  support  the  continu- 
ance of  powers  broad  enough  to  include  those  in  question.  1  Exec. 
Law,  §  62;  People  v.  Miner,  2  Lans.  396;  Davis  v.  Mayor,  etc.,  9 
N.  Y.  Super,  Ct.  663;  People  v.  Powers,  83  Hun,  449,  29  N.  Y.  Supp, 
950,  31  N.  Y.  Supp.  1131;  Allen  v.  Stevens,  33  App.  Div.  485,  54 
N.  Y.  Supp.  8.  Alliiough  the  last  three  cases  were  reversed  (14  N. 
Y.  506,'  67  Am.  Dec.  186;  147  N.  Y.  104,  41  N.  E.  432,  35  L.  R.  A." 
502 ;  161  N.  Y.  122,  55  N.  E.  568),  it  was  upon  grounds  which  did  not 
conflict  with  the  views  expressed  below  on  the  point  in  question. 

True,  the  reported  cases  are  largely  ones  where  the  Attorney  Gen- 
eral has,  by  bill  or  information,  proceeded  against  the  trustee ;  but  it 
is  not  essential  that  the  trustee  should  rest  inert  until  the  apprehended 
loss  or  danger  has  become  so  imminent  as  to  bring  the  situation  of 
I  the  estate  to  the  attention  of  the  Attorney  General,  or  that  the  trustee 

should  proceed  at  its  peril  upon  some  questionable  course  until  that 
official  invokes  the  jurisdiction  of  the  court  to  restrain  it.  Many  cases 
support  the  right  of  the  trustee  to  assume  the  initiative  and  to  come 
into  court  for  instructions  or  other  proper  relief.  The  following  are 
illustrative  of  a  long  line  of  authorities :  McCartee  v.  Orphan  Asylum 
Society,  supra  (per  Jones,  Ch.,  9  Cow.  437,  482,  18  Am.  Dec.  516); 
Governers  of  Christ  Hospital  v.  Atty.  General,  5  Hare,  257;  Wardens, 
etc.,  of  Clum  Hospital,  v.  Powys  et  al.,  6  Jurist.  252 ;  Weeks  v.  Hob- 
son,  150  Mass.  377,  23  N.  E.  215, 6  L.  R.  A.  147;  Lackland  v.  Walk- 
er, supra;  Academy  of  the  Visitation  v.  Clemens,  50  Mo.  167. 

[10]  Under  the  Tilden  Act,  the  proceeding  contemplated  seems  to 
be  by  summary  petition.  But  for  many  reasons,  this  should  not  be  con- 
strued as  ousting  the  court  of  its  ordinary  jurisdiction  ^  action.  A 
I  somewhat  similar  situation  seems  to  have  arisen  in  England  both 

/  under  the  43d  Elizabeth  and  52d  George  IH,  c.  101 ;  but  the  courts  of 

that  country  held  that  the  statute  did  not  exclude  their  customary  ju- 
risdiction by  bill.  See  Tudor,  Char.  &  Mort.  (4th  Ed.)  379,  382; 
Story,  Eq.  Juris.  1147. 

[11]  The  objection  that  to  grant  the  relief  prayed  for  would  in 
effect  destroy  a  vested  estate  is  without  weight.  The  title  is  vested 
in  the  corporation,  charged  with  the  trust  under  the  will.    The  heirs 
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of  the  testator  have  no  interest,  reversionary  or  otherwise.  The  un- 
certain beneficjafies  of  the  trust,  i.  e.,  the  "aged,  decrepit  and  worn  out 
sailors,"  have  no  standing  in  court  for  any  purpose.  Their  interests 
are  in  the  <;are  of  the  state  as  parens  patriae,  apd  are  represented  by 
the  Attorney  General.  The  numerous  authorities  are  uniform  in 
holding  that,  in  granting  relief  similar  to  that  prayed  for  in  this  ac- 
tion, courts  do  no  more  than  mould  the  form  of  the  devise  to  suit 
the  necessity  of  changed  conditions;  no  diversion  of  the  gift  is  either 
sought  or  intended.  Stanley  v.  Colt,  supra;  Ould  v.  Washington 
Hospital,  95  U.  S.  303,  24  L.  Ed.  450;  Lackland  v.  Walker,  supra. 

[12]  Having  thus  disposed  of  all  the  objections  to  jurisdiction,  the 
final  question  remains:  Are  the  facts  alleged  prima  facie  sufficient 
to  justify  its  exercise?  The  situation  disclosed  is  not  one  of  mere 
expediency,  but  of  an  existing  exigency.  A  long  continued  and  pro- 
gressive deterioration  imperils  the  estate ;  and  while  the  situation  may 
not  justify  the  fear  that,  if  left  to  itself,  the  estate  will  either  be  an- 
nihilated or  its  net  income  be  so  reduced  as  to  leave  insufficient  to 
care  for  a  number  of  beneficiaries  equal  to  the  original  50  named  in 
the  will,  it  is  manifestly  one  which  justifies  the  trustees  in  seeking 
an  opporunity  to  make  proof  of  the  facts  and  to  secure  the  authority 
and  instructions  of  the  court.  See  Lackland  v.  Walker,  supra,  151 
Mo.  265  et  seq.,  52  S.  W.  414,  where  the  authorities  are  collated. 

The  judgment  should  be  reversed,  with  costs,  and  the  demurrer 
overruled,  with  costs,  with  leave  to  the  defendant  to  withdraw  demur- 
rer and  to  answer  on  pa}mient  of  costs  in  this  court  and  in  the  court 
below.   All  concur. 

INGRAHAM,  P.  J.  I  concur  with  my  Brother  HOTCHKISS  in 
his  opinion  and  merely  wish  to  state  what  I  consider  to  be  the  real 
question  that  is  now  before  us. 

What  the  plaintiff  asks  for  is  a  construction  of  the  trust  under 
which  it  holds  the  real  property  which  was  devised  by  Capt.  Randall's 
will  and  which  from  the  probate  of  that  will  in  1801  has  been  admin- 
istered by  the  trustees  named  in  the  will  or  by  the  corporation  created 
by  the  act  of  1806,  i.  c.,  one  of  the  plaintiffs  in  this  action.  As  to 
whether  the  court  will  construe  this  will  or  give  the  trustees  instruction 
is  not  now  before  us ;  the  sole  question  bemg  whether  upon  the  facts 
stated  the  plaintiffs  or  either  of  them  have  a  right  to  apply  to  a  court 
of  equity  for  a  construction  of  the  will  and  an  adjudication  as  to  the 
powers  of  the  trustees.  I  think  it  clear  that  the  testator  intended  to 
convey  this  real  property  described  in  the  complaint  to  the  persons  that 
he  named  in  his  will  as  trustees  to  carry  out  the  ,trust  outlined  in  the 
will.  If  the  trust  was  a  valid  trust,  the  title  to  the  property  vested  in 
the  trustees ;  if  it  was  not  a  valid  trust,  the  trustees  took  no  title,  and 
the  title  vested  in  the  testator's  heirs  at  law,  or,  if  there  were  no  heirs 
at  law  competent  to  take  the  real  property,  then  the  property  escheat- 
ed to  the  state.  , 

Of  course,  the  question  as  to  whether  this  was  a  valid  trust  is  not 
before  us.  Certain  persons  claiming  to  be  heirs  at  law  attacked  the 
validity  of  this  trust,  and  their  claim  to  the  property  was  defeated  in 
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the  courts,  which  judgment  was  subsequently  affirmed  by  the  Supreme 
Court  of  the  United  States.  Inglis  v.  Trustees,  etc.,  3  Pet.  137,  7  L. 
Ed.  617.  However  that  may  be,  for  more  than  a  hundred  years  this 
title  has  been  held  and  enjoyed  by  the  trustees  named  in  the  will  or 
their  successors,  the  corporation  created  by  the  Legislature  of  this 
state  by  the  act  of  1806,  and  there  is  no  one  now  before  us  questioning 
the  validity  of  the  trust  or  the  rightful  ownership  of  the  property  by 
the  trustee.  I  do  not  understand  that  the  Attorney  General  claims 
that  by  way  of  escheat  or  otherwise  the  title  to  this  property  has  vest- 
ed in  the  state  or  that  the  state  has  any  right  to  the  property  as  its 
owner.  And  thus  it  seems  to  me  there  can  be  no  doubt  that  the  title  to 
the  property  passed  to  the  original  devisees  in  trust  to  devote  it  to  the 
purposes  mentioned  in  the  will.  The  will  itself  contained  the  provision 
that,  if  this  trust  could  not  legally  be  carried  out  according  to  the  tes- 
tator's express  intention  without  an  act  of  the  Legislature,  it  was  his 
w)ll  and  desire  that  the  trustees  would  as  soon  as  possible  apply  for 
an  act  of  the  Legislature  to  incorporate  them  for  the  purposes  above 
specified.  To  carry  out  this  wish  of  the  testator  the  trustees  in  the 
year  1806  applied  to  the  Legislature,  which  passed  an  act,  being  chap- 
ter 4  of  that  year.  The  preamble  of  that  act  recited  the  will  of  the 
testator ;  that  the  testator  had  declared  his  intention  to  be  that  the  said 
estate  should,  at  all  events,  be  applied  to  the  purposes  mentioned  and 
to  no  other ;  and  they  prayed  to  be  incorporated  for  the  purposes  ex- 
pressed in  the  will.  It  was  then  enacted  that  the  trustees  named  in 
the  will  and  their  successors  by  virtue  of  their  said  offices  were  con- 
stituted a  body  politic;  they  were  declared  to  be  capable  in  law  of 
holding  and  disposing  of  the  said  real  and  personal  estate  according  to 
the  intention  of  the  said  will ;  and  the  same  was  declared  to  be  vested 
in  them  and  their  successors  in  office  for  the  purposes  therein  express- 
ed, which  involved  the  execution  of  the  trust  created  by  the  will. 

I  think  it  clear  that  by  this  act  a  corporation  was  created  and  vested 
with  the  title  to  the  property  held  by  the  trustees  to  carry  out  the  pur- 
poses of  the  will.  Thus,  so  far  as  the  state  was  concerned,  it  seems  to 
me  it  released  any  title  that  it  could  have  had  by  way  of  escheat  or 
otherwise  in  the  property  in  question  to  the  corporation  thereby  cre- 
ated, and  validated  the  trust  if  its  legality  was  doubtful,  and  the  cor- 
poration thereby  became  the  owner  of  the  property,  in  trust,  however, 
for  the  purposes  expressed  in  the  will  of  the  testator.  Of  course,  as 
the  testator  had  heirs  at  law  capable  of  taking  the  property,  this  act 
of  the  Legislature  could  not  have  affected  their  interest;  and,  if  the 
testator  had  no  heirs  at  law  capable  of  taking  and  holding  real  prop- 
erty, the  property  escheated  to  the  state,  which  had  released  its  interest 
to  the  corporation  as  trustee  for  the  purposes  of  the  will.  Therefore, 
so  far  as  appears,  title  to  the  whole  property  had  vested  in  the  cor- 
poration in  trust  for  those  to  be  benefited  as  expressed  by  the  testa- 
tor, and  since  that  time  they  have  exercised  that  trust  and  applied 
the  income  of  the  property  to  the  purposes  expressed  in  the  will  The 
trustee  (the  corporation)  now  applies  to  this  court  for  a  construction 
of  the  terms  of  the  trust  and  by  this  action  has  asked  the  court  to  in- 
struct it  as  to  the  power  that  it  has  in  dealing  with  the  trust  estate. 
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It  is  quite  clear  that  there  is  nobody  interested  in  the  execution  of  this 
trust  except  the  beneficiaries,  who  are  "the  aged,  decrepit  and  worn- 
out  sailors."  The  'complaint  alleges  that  the  trustees  have  maintained 
an  institution  for  the  relief  of  sailors  of  this  description  and  have  ex- 
pended the  income  for  that  purpose  during  the  long  period  that  that 
trust  has  been  in  existence;  but  it  is  manifestly  impossible  to  make 
the  class  of  sailors  designated  by  the  testator  parties  to  the  suit.  The 
plaintiff  has  therefore  made  the  Attorney  General  a  party,  asking  that 
he  come  in  and  assist  the  court  in  determining  tiie  matters  upon 
which  the  trustees  desire  instruction, 

I  think,  therefore,  that  the  corporation  is  a  trustee  holding  the  real 
property  in  trust  for  the  benefit  of  a  certain  class ;  that  there  are  ques- 
tions which  require  the  construction  of  the  terms  of  the  trust  by  the 
court  for  the  advantageous  execution  of  the  trust ;  that  the  trustee  has 
the  right  to  apply  to  the  court  for  the  purpose  of  obtaining  such  in- 
struction ;  that  there  are  no  parties  in  existence  interested  in  the  maifa- 
tenance  of  the  trust,  except  the  Attorney  General  of  the  state,  who 
can  be  made  parties  to  the  action ;  and  the  only  serious  question,  as 
I  view  it,  is  whether  the  Attorney  General  is  a  proper  party  to  be  made 
a  defendant.  That  the  Attorney  General  is  a  proper  party  defendant 
is,  I  think,  put  at  rest  by  the  provisions  of  the  Real  Property  Law 
(chapter  52  of  the  Laws  of  1909  fConsol.  Laws  1909,  c.  50]  §  113),  and 
I  agree  with  what  my  Brother  HOTCHKISS  says  upon  that  point. 

It  is  quite  probable  that  in  view  of  the  very  satisfactory  opinion  of 
my  Brother  HOTCHKISS  this  concurring  memorandum  is  unneces- 
sary ;  but  the  question  presented  is  both  unusual  and  interesting,  and 
I  have  thought  it  not  amiss  that  I  indicate  the  process  by  which  I  have 
arrived  at  the  same  result.    All  concur. 


(158  App.  Dlv.  862.)     ' 

MILLER  et  al.  t.  BARNETT. 

(Supreme  Court,  Appellate  Division,  Third  Department.    NoTember  12,  1913.) 

1.  Pbinoipai,  and  Aoent  (I  ICK)*) — Authority  of  Agent — New  Lease. 

Where  a  landlord's  agent  was  only  authorized  to  find  a  tenant,  receive 
rent,  and  make  ordinary  repairs,  he  had  no  authority  to  make  a  new 
lease  or  modify  the  original  one  so  as  to  provide  different  terms. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  f  §  262- 
273,  345,  364,  368-3T3;   Dec.  Dig.  {  100.»] 

2.  Pbinoipal  and  Agent  ({  122*) — Atithobitt — Evidence — Declarations  ov 

Agent. 

Authority  of  an  agent  cannot  be  proved  by  his  own  declarations. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  g$  416- 
419;  Dec.  Dig.  i  122.»] 

3.  Pbinoipai  and  Agent  (8  148*) — Authority  op  Agent — Notice. 

One  negotiating  with  an  agent  Is  put  on  guard  as  to  the  agent's  au- 
thority. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  f  |  534- 
552;   Dec.  Dig.  |  148.*] 

4.  Landlord  and  Tenant  (|  202*) — Lease — Alteration — Scope. 

Where  a  tenant  occupied  under  a  written  lease  providing  for  monthly 
payments  of  rent,  an  alteration  thereof  by  the  landlord's  agents  reducing 

*For  otber  caaes  see  s«m»  topio  A  { tmatxx  In  Deo.  *  Am.  Diss-  UOT  to  OatA,  *  Rap'r  Indexai 
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the  rent,  even  with  authority,  did  not  relieve  the  tenant  from  the  duty  of 
paying  the  rent  monthly. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  i§  802- 
806;   Dec.  Dig.  {  202.*] 

6.  Appeai.  ajtd  Ebbob  ({  237*) — Motion  nr  Lewis  Coubt — ^NEOzasiTT — ^Dibec- 

nOK  or  VXBDIOT. 

In  an  action  for  rent,  defendant  pleaded  a  modification  of  the  lease  by 
plaintiffs'  agents,  and,  when  evidence  of  such  modification  was  offered, 
plaintiff  objected  that  there  was  no  proof  of  the  agent's  authority,  where- 
upon defendant's  counsel  assured  the  court  that  he  would  connect  plain- 
tiffs with  the  transaction  so  as  to  show  the  aatboril7,  and  thereupon  the 
evidence  was  admitted.  Defendant  failed  to  show  such  authority,  and 
plaintiffs'  counsel,  Instead  of  moving  to  strike  out  the  evidence,  permitted 
submission  of  the  question  to  the  Jury.  Held  that,  while  the  omission  to 
move  for  a  directed  verdict  would  preclude  review  of  the  question  on  ap- 
peal from  an  adverse  Judgment  alone,  the  objection  was  reviewable  on 
appeal  from  an  order  denying  a  new  trial;  the  trial  court  being  author- 
ized in  the  interest  of  Justice  to  grant  a  new  trial,  notwithstanding  plain- 
tiffs' failure  to  take  proper  objections  or  exceptions  or  make  proper  mo- 
tions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  1 1S02)^ ; 
Dec.  Dig.  {  237.*] 

Kellogg,  J.,  dissenting. 

Appeal  from  Trial  Term,  Rensselaer  County. 

Action  by  Elizabeth  Miller  and  others,  as  surviving  trustees,  against 
Cynthia  Bamett.  Judgment  for  defendant,  and,  from  the  judgment 
and  f rwn  an  order  denying  plaintiffs'  motion  for  a  new  trial,  they  ap- 
peal.   Reversed. 

Argued  before  SMITH,  P.  T.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Peck  &  Behan,  of  Troy  (Joseph  C.  Behan,  of  Troy,  of  counsel),  for 
appellants. 

Salisbury  &  Rowe,  of  Saratoga  Springs  (George  R.  Salisbury,  of 
Saratoga  Springs,  of  counsel),  for  respondent. 

SMITH,  P.  J.  The  plaintiff  was  the  owner  of  some  premises  upon 
which  was  situated  a  barn  in  the  village  of  Saratoga  Springs.  She 
appointed  S.  H.  Myers  &  Co.,  real  estate  agents  in  Saratoga  Springs, 
as  her  agents  to  look  after  the  property  and  procure  her  tenants  there- 
for. The  evidence  uncontradicted  is  to  the  effect  that  the  authority  of 
said  agents  did  not  extend  to  determining  or  altering  the  terms  of 
any  lease.  Their  duties  were  to  procure  tenants  upon  terms  specified 
by  the  landlord  and  thereafter  to  collect  rents  under  a  least  as  made. 
Negotiations  were  had  between  Myers  &  Co.  through  one  Lefier,  one  of 
the  firm,  and  the  defendant's  husband  as  the  defendant's  agent,  for 
leasing  the  property,  the  result  of  which  was  that  a  lease  was  executed 
by  the  plaintiff  herself  with  the  defendant  from  May  1,  1910,  to  May 
1,  1911,  for  $300,  payable  monthly  in  advance;  tlie  defendant  to  pay 
the  water  rates.  This  lease  was  not  executed  by  Myers  &  Co.  as 
agents  for  the. plaintiff  but  executed  by  the  plaintiff  herself.  The  rents 
were  payable  according  to  the  terms  of  the  lease  at  the  city  of  Troy. 
This  provision  was  evidently  thereafter  waived,  as  the  rents  were  in 

*For  other  cases  se«  same  topic  1 1  numbeb  In  Dec.  £  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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fact  collected  by  Myers  &  Co,  and  transmitted  to  the  plaintiflf  by  her 
consent.  The  defendant  remained  in  possession  of  the  premises  until 
the  10th  day  of  August,  1912,  when  this  action  was  commenced  to  col- 
lect the  unpaid  rent  at  the  rate  specified  in  the  original  lease  up  to  and 
including  August  1,  1912,  amounting  to  about  $200.  The  defense  in- 
terposed was  that  prior  to  May  1,  1911,  the  defendant  agreed  with 
Myers  &  G).  that  the  rent  should  be  only  $300  for  the  ensuing  year 
and  releasing  the  defendant  from  the  payment  of  the  water  rates ;  and 
further  that  before  the  1st  of  May,  1912,  another  agreement  was  made 
with  Myers  &  Co.  by  which  the  rents  were  reduced  to  $200  for  the  en- 
suing year.  These  agreements  for  a  modification  of  the  original  lease 
were  positively  denied  by  Myers  &  Co.  The  trial  judge  submitted  to 
the  jury:  First,  whether  these  agreements  were  actually  made  be- 
tween the  defendant  and  Myers  &  Co. ;  and,  secondly,  whether  Myers 
&  Co.  had  authority  from  the  plaintiff  to  make  the  same.  From  May 
1,  1911,  to  May  1,  1912,  the  defendant  had  paid  $300,  which  she  claims 
is  in  full  satisfaction  of  her  rent  for  that  time.  The  trial  judge  held 
if  the  agreement  with'  Myers  &  Co.  was  to  rent  from  the  1st  of  May, 
1912,  for  $200  a  year,  that  the  $200  was  not  payable  until  the  end  of 
the  year,  and  therefore  the  terms  of  the  original  contract  for  the  pay- 
ment monthly  in  advance  did  not  attach,  and  there  was  nothing  due  for 
the  year  commencing  May  1,  1912.  The  jury  decided  both  questions 
submitted  in  favor  of  the  defendant,  and  a  judgment  dismissing  the 
complaint,  with  costs,  was  entered  against  the  plaintiff.  From  this 
judgment  and  from  an  order  denying  plaintiff's  motion  for  a  new  trial, 
this  appeal  has  been  taken. 

[1,  2]  The  determination  of  the  jury  as  to  the  claimed  contract  with 
Myers  &  Co.  cannot  be  said  to  be  against  the  weight  of  evidence. 
WTiile  the  contract  is  positively  denied  by  Mr.  Lefler  of  Myers  &  Co., 
with  whom  the  contract  is  alleged  to  have  been  made,  and  while  it 
would  appear  he  was  in  a  way  a  disinterested  witness,  whose  testimony 
was  entitled  to  credit,  nevertheless  the  defendant's  witnesses  swore 
positively  to  such  modification,  and,  notwithstanding  they  were  all 
members  of  the  defendant's  fariiily,  the  jury  had  the  right  to  believe 
their  evidence  as  against  the  evidence  of  Mr.  Lefler,  and  their  conclu- 
sion that  these  agreements  were  made  with  Mr.  Lefler  must  stand 
as  a  fact  in  the  case.  The  finding  of  the  jury  that  Myers  &  Co.  were 
authorized  to  make  a  new  lease  is  not  only  against  the  weight  of  evi- 
dence but  is  entirely  without  evidence  to  sustain  it.  In  the  first  place 
the  lease  as  originalUy  made  in  1910  was  executed  by  the  plaintiff  with 
the  defendant.  Myers  &  Co.  were  not  parties  thereto  in  any  way. 
The  authority  of  Myers  &  Co.  has  been  shown  to  be  simply  to  find  a 
tenant,  to  receive  rent,  and  to  make  ordinary  repairs.  It  cannot  mat- 
ter what  Myers  &  Co.  may  have  represented  to  the  defendant,  as  the 
authority  of  an  agent  cannot  be  proven  by  the  declarations  of  the 
agent.  It  is  not  pretended  that  the  plaintiff  has  done  any  act  which 
may  be  deemed  an  admission  of  the  authority  of  Myers  &  Co.  to  make 
a  new  lease  or  to  modify  the  original  one.  In  the  absence  of  express 
authority  in  Myers  &  Co.  to  make  a  new  lease  or  modify  the  original 
lease,  presumed  authority  therefor  can  only  be  found  in  the  acts  of  the 
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plaintiff  herself  or  of  her  general  agent,  Mr.  Hale,  and  no  acts  of 
these  parties-  are  attempted  to  be  shown  which  would  either  give  actual 
or  presumed  authority  to  the  agent  or  would  ratify  any  acts  of  his  in 
making  a  new  lease.  In  McAdam's  Landlord  &  Tenant  (4th  Ed.)  vol. 
1,  p.  914,  the  text  reads : 

"An  agent  may  have  power  to  make  a  >  contract  without  having  or  retaining 
the  power  of  altering  or  rescinding  It  after  It  has  been  made.  This  Is  readily 
Illustrated  by  referring  to  the  case  of  an  agent  who  brings  the  vendor  and 
purchaser  together  on  a  contemplated  sale  of  real  estate.  When  the  terms 
and  conditions  are  agreed  upon  and  a  valid  contract  made,  the  power  of  the 
agent  as  a  rule  ceases,  and  the  principals  alone  are  left  to  determine  when 
and  how  they  will  enforce,  alter,  or  rescind  the  agreement  Upon  this  princi- 
ple it  has  been  held  that  an  agent  to  rent  premises  and  collect  rents  has  no 
power  to  consent  to  tile  substitution  of  a  new  tenant  nor  to  alter  or  vary  the 
terms  of  the  original  hiring,  either  as  to  tenure  or  as  to  rent" 

Among  the  cases  cited  in  support  of  the  text  is  the  case  of  Davidson 
V.  Blumor,  7  Daly,  205 ;  Wilson  v.  Lester,  64  Barb.  431 ;  Wallace  v. 
Dinniny,  11  Misc.  Rep.  317,  32  N.  Y.  Supo.  159.  In  Fleming  v.  Ryan, 
•9  Misc.  Rep.  496,  30  N.  Y.  Supp.  224,  the  headnote  reads : 

"Authority  to  make  a  lease  cannot  be  implied  from  the  mere  fact  that  a 
person  is  authorised  to  collect  rents  and  Inquire  of  tenants  if  they  desire  to 
retain  the  premises  for  another  year.  Agency  cannot  be  established  by  state-^ 
ments  of  the  alleged  agent  made  In  the  course  of  the  particular  transaction." 

[8]  It  is  a  well-settled'principle  of  law  that  a  party  negotiating  with 
an  agent  is  put  on  his  guard  as  to  the  authority  of  the  agent.  Without 
any  right  in  Myers  &  Co.  either  to  substitute  a  new  lease  or  to  modify 
the  old  one,  the  holding  over  of  the  defendant  is  in  law  presumed  to  be 
under  the  terms  of  the  original  lease.  So  that  plaintiff  is  clearly  en- 
titled upon  the  facts  shown  in  the  case  to  the  judgment  for  which  she 
asks. 

[4]  While  under  this  view  of  the  case  it  becomes  immaterial,  it  is 
perhaps  well  to  note  that  there  was  at  no  time  any  attempt  to  create 
a  new  lease.  Occupying  the  premises  under  a  written  lease  with 
specified  terms  of  payment,  even  if  Myers  &  Co.  had  authority  to  alter 
the  lease,  the  only  attempted  alteration  was  as  to  the  gross  sum  pay- 
able for  rent.  That  part  of  the  lease  which  called  for  payments  per 
month  in  advance  was  not  attempted  to  be  changed.  So  that,  even  if 
Myers  &  Co.  had  authority  to  alter  this  lease  as  to  amount  of  rent,  the 
plaintiff  would  be  entitled  to  recover  for  the  months  of  May,  June, 
July,  and  August,  1912,  for  the  stipulated  rent  for  those  months. 

[6]  It  is  contended  by  the  respondent,  however,  that  plaintiff  has 
forfeited  her  rights  in  this  action  by  reason  of  the  neglect  of  her  at- 
torneys to  make  proper  objection  and  take  exception  and  make  proper 
motions  at  the  trial.  When  the  evidence  as  to  the  modification  of  the 
tease  b^  Myers  &  Co.  was  offered,  the  plaintiff's  counsel  stated  fully 
his  claim  that  there  was  no  authority  in  Myers  &  Co.  to  make  such 
-alteration.  The  defendant's  counsel  then  assured  the  court  that  he 
would  connect  the  plaintiff  with  the  transactions  so  as  to  show  author- 
ity to  make  such  alteration.  Upon  his  assurance  was  the  evidence  ad- 
mitted. When  thereafter  the  defendant  failed  to  show  circumstances 
.from  which  authority  could  be  implied,  the  plaintiff's  attorney  should 
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properly  have  moved  to  strike  such  evidence  from  the  case.  This  he 
failed  to  do.  At  the  end  of  the  case  the  plaintiff  should  have  moved 
for  a  directed  verdict,  at  least  for  the  advanced  monthly  payments  for 
the  year  1912.  This  he  failed  to  do  and  allowed  the  trial  judge  to 
'  submit  to  the  jury  without  objection  the  questions  of  fact  as  to  the 
actual  making  of  the  modification  and  the  authority  of  Myers  &  Co. 
to  make  the  same.  If  this  were  an  appeal  from  a  judgment  alone, 
this  neglect  of  the  attorney  would  have  forfeited  the  plaintiff's  rights. 
But  the  plaintiff  thereafter  made  a  motion  for  a  new  trial  under  sec- 
tion 999  of  the  Code  of  Civil  Procedure.  Upon  that  motion  the  trial 
term  had  authority,  if  the  interests  of  justice  so  required,  to  grant  a 
new  trial,  notwithstanding  any  failure  on  the  part  of  the  attorneys  to 
take  proper  objections  or  exceptions  or  to  make  proper  motions.  In 
review  of  this  order  denying  the  motion  for  a  new  trial,  we  have  the 
same  right,  due  weight  being  given  to  the  determination  of  the  trial 
judge,  that  justice  did  not  so  require.  If  I  am  right  in  the  conclusion 
which  I  have  reached  that  upon  all  the  evidence  in  the  case  no  defense 
has  been  established  and  the  plaintiff  is  dearly  entitled  to  the  relief 
asked  for,  it  becomes  our  duty  to  set  aside  this  judgment  and  grant  a 
hew  trial. 

It  is  contended  that  by  failing  to  move  for  a  directed  verdict  the 
plaintiff  has  acquiesced  in  ruling  that  there*  were  questions  of  fact 
for  the  jury,  and  by  failing  to  except  to  their  submission  to  the  jury 
he  has  consented  to  abide  by  their  decision,  whether  or  not  there  was 
any  evidence  to  authorize  such  submission.  Defendant's  contention 
thus  stated  is  not  without  authority.  The  Court  of  Appeals  has  con- 
sistently held  that  a  failure  by  defendant  to  move  for  a  dismissal  of 
the  complaint  concedes  that  there  is  a  question  for  the  jury.  See 
Hopkins  v.  Clark,  158  N.  Y.  299,  53  N.  Y.  Supp.  27.  The  rule  as  thus 
stated  by  the  Court  of  Appeals  was  for  a  time  adopted  by  some  of  the 
Appellate  Divisions  of  the  state  as  the  rule  guiding  their  right  to  re- 
view. The  fact  was  lost  sight  of  that  the  right  of  review  in  the  Appel- 
late Division  upon  an  appeal  from  an  order  denying  a  motion  for  a 
new  trial  was  much  broader  than  the  right  of  the  Court  of  Appeals  in 
review  of  appeal  from  a  judgment.  Later  this  distinction  was  an- 
nounced by  the  Court  of  Appeals  itself  in  the  case  of  Alden  v.  Knights 
of  Maccabees,  178  N.  Y.  541,  71  N.  E.  106.  In  that  case  Judge  Cul- 
len  in  writing  the  opinion  says: 

"The  learned  Appellate  Division,  however,  was  of  opinion  that  the  trial 
court  erred  In  excluding  the  evidence  offered  by  the  plaintiff  to  show  that  the 
answer  of  the  deceased  was  made  In  compliance  with  the  direction  of  one  of 
the  managing  officers  of  the  company.  It  held  that  It  was  authorized  to  re- 
view this  ruling,  though  no  exception  to  It  was  taken  on  the  trial.  There  can 
be  no  doubt  as  to  the  broad  supervisory  power  possessed  by  the  Appellate  Di- 
vision over  trials  had  In  the  Supreme  Court.  It  may  reverse  on  questions  of 
fact;  It  may  reverse  because  the  action  has  been  submitted  on  an  erroneous 
theory,  because  one  of  the  parties  has  been  taken  by  surprise,  or  because  of 
the  admission  or  rejection  of  improper  evidence,  though  no  exception  to  the 
ruling  be  taken,  provided  that  the  Jurisdiction  of  the  Appellate  Division  is 
properly  Invoked.  But,  In  the  case  of  Jury  trials,  to  Invoke  the  supervisory 
power  of  the  Appellate  Division  a  motion  for  a  new  trial  must  be  made,  and 
from  the  order  denying  the  new  trial  an  appeal  must  be  taken  to  that  branch 
of  the  court" 
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It  has  always  been  held  that,  upon  an  appeal  to  the  Appellate  Division 
from  the  judgment  alone,  error  could  not  be  claimed  except  through 
an  exception  taken  at  the  trial.  Gillett  v.  Trustees  of  Kinderhook,  77 
Hun,  604,  28  N.  Y.  Supp.  1044;  Perry  v.  Village  of  Potsdam,  106 
App.  Div.  297,  94  N.  Y.  Supp.  683.  Where,  however,  the  appeal  is 
from  an  order  denying  a  motion  for  a  new  trial,  the  Appellate  Divisions 
have  authorized  a  review  of  errors,  though  no  exception  be  taken  at 
the  trial.  McGrath  v.  Home  Insurance  Co.,  88  App.  Div.  153,  84  N. 
Y.  Supp.  374,  explained  Perry  v.  Village  of  Potsdam,  106  App.  Div. 
298,  94  N.  Y.  Supp.  683 ;  Raible  v.  Hygienic  Ice  &  Refrigerating  Co., 
134  App.  Div.  70S,  119  N.  Y.  Supp.  138;  Weizinger  v.  Erie  R.  R. 
Co.,  106  App.  Div.  411,  94  N.  Y.  Supp.  869;  Goldman  v.  Swartwout, 
117  App.  Div.  185,  102  N.  Y.  Supp.  302;  Caciatore  v.  Transit  Con- 
struction Co.,  147  App.  Div.  676,  132  N.  Y.  Supp.  572;  Spencer  v. 
Hardin,  149  App.  Div.  667,  134  N.  Y.  Supp.  373.  It  is  true  that  there 
are  cases  in  the  Appellate  Division,  especially  cases  in  the  Second  De- 
partment, which  seem  to  hold  the  same  strict  rule  as  upon  an  appeal 
from  a  judgment  alone.  The  later  cases,  however,  even  in  that  de- 
partment, seem  to  vary  that  rule,  as  indicated  in  the  case  of  Caciatore 
v.  Transit  Construction  Co.,  cited  supra.  In  Viele  v.  Mack  Paving  & 
Construction  Co.,  150  App.  Div.  840,  135  N.  Y.  Supp,  148,  Justice 
Burr  writes: 

"HavlDg  determined  to  take  hla  chances  with  the  jury  he  should  be  content 
with  the  verdict  rendered,  unless  clearly  against  the  weight  of  the  evidence, 
since  he  urges  no  exception." 

Whatever  rule  may  be  deduced,  however,  from  the  varying  and 
inconsistent  decisions  in  the  Appellate  Divisions,  the  Court  of  Appeals 
has  settled  the  rule  in  the  case  of  Shotwell  v.  Dixon,  163  N.  Y.  43, 
57  N.  E.  178.    In  that  case  the  headnote  reads : 

"Where  no  cause  of  action  is  established  by  the  plaintiff,  defendant  is  nei- 
ther required  to  make  a  motion  for  a  nonsuit  to  protect  his  rights  nor  is  be 
called  upon  to  introduce  eridence  to  contradict  or  explain  facts  insufficient  to 
establish  a  liability  against  him." 

At  page  53  of  163  N.  Y.,  page  181  of  57  N.  E.,  Judge  Martin  writ- 
ing for  the  court  says : 

"The  contention  of  the  appellant,  that  the  defendants,  by  submitting  the 
case  upon  the  testimony  without  making  a  motion  for  a  nonsuit,  conceded 
that  the  evidence  was  sufficient  to  make  the  question  of  the  creditors'  knowl- 
edge one  of  fact  cannot  be  sustained.  It  cannot  be  properly  held  that,  where 
a  plaintiff  falls  to  establish  a  cause  of  action,  the  defendant,  by  submitting 
the  case  without  moving  for  a  nonsuit,  supplies  the  necessary  proof  or  is  to 
be  regarded  as  waiving  his  right  to  raise  that  question  upon  appeal." 

This  authority  seems  to  me  decisive  of  the  question  at  issue. 

In  the  case  at  bar  there  was  no  evidence  whatever  of  any  authority 
in  Myers  &  Co.  to  alter  this  lease.  The  trial  judge  left  the  jury  to 
say  whether  Mr.  Lefler's  conduct  with  reference  to  this  property  was 
such  as  to  justify  a  belief  on  the  part  of  the  defendant  that  he  had  the 
power  as  t>laintifl's  agent  to  rent  this  property  upon  such  terms  as 
he  and  the  customer  could  agree  upon.  With  uncontradicted  proof 
that  actual  authority  did  not  exist,  he  has  allowed  the  jury  to  infer 
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authority  from  the  act  of  the  agent  himself,  with  which  the  principal 
was  in  no  way  connected.  Both  upon  reason  and  authority  agency 
could  not  be  so  established,  nor  could  an  estoppel  against  the  prin- 
cipal be  thus  substantiated. 

The  judgment  and  order  should  be  reversed  upon  law  and  fact  and 
judgment  directed  for  the  plaintiff  for  the  sum  of  $209.95,  with  in- 
terest from  the  10th  day  of  August,  1912.  The  finding  of  fact  of 
which  the  court  disapproves  is  that  Myers  &  Co.  were  authorized  to 
alter  the  original  lease  made  between  the  plaintiff  and  defendant ;  the 
court  holding  that  there  was  no  evidence  upon  which  such  finding 
can  be  justified. 

Judgment  and  order  reversed  on  law  and  facts,  and  judgment  di- 
rected for  the  plaintiffs  for  $209.95,  with  interest  from  August  10, 
1912,  with  costs.  The  finding  of  fact  of  which  the  court  disapproves 
is  that  Myers  &  Co.  were  authorized  to  alter  the  original  lease  made 
between  the  plaintiffs  and  defendant;  the  court  holding  that  there 
was  no  evidence  on  which  such  finding  could  be  justified.  All  con- 
cur, except  KELLOGG,  J.,  writing  for  reversal  and  judgment  for 
$66.66,  with  interest. 

JOHN  M.  KELLOGG,  J.  (dissenting).  The  plaintiffs'  agent,  Lefler, 
agreed  upon  the  terms  of  a  lease  with  the  defendant  for  one  year  at 
$350  per  year,  the  defendant  to  pay  the  water  rates.  The  plaintiffs 
personally  had  no  part  in  the  negotiations.  They  executed  the  writ- 
ten lease,  and  it  was  delivered  by  the  agent  to  the  defendant  after 
she  signed  it.  The  lease  provided  that  the  rent  should  be  paid  in  Troy 
monthly  in  advance;  it  was,  however,  paid  to  the  agent  at  Saratoga, 
and  he  remitted  the  amount,  less  his  commissions,  to  the  plaintiffs. 
The  lease  was  otherwise  carried  out  according  to  its  terms,  and  the 
rent  paid.  There  is  no  claim  that  the  terms  of  the  lease  were  in  any 
way  changed  by  the  agent,  or  otherwise.  The  term  expired  May  1, 
1911.  The  defendant  remained  in  possession  for  the  year  1911,  and 
was  in  possession  in  August,  1912,  when  the  plaintiffs  brought  this 
action  to  recover  rent,  claiming  that  the  defendant  was  holding  under 
the  original  lease. 

The  defendant  claimed  that  at  about  the  time  of  the  expiration  of 
the  written  lease  it  was  agreed  with  the  agent  that  the  rental  should 
be  $300  per  year.  For  the  year  ending  May  1,  1912,  $300  only  was 
paid  for  rent.  For  the  years  1911  and  1912  the  plaintiffs  paid  the 
water  rates.  The  court  left  it  to  the  jury  to  determine  (1)  whether  the 
agent  had  the  power  to  rent  the  premises  upon  new  terms,  and  (2) 
whether  in  fact  he  did  so  rent  them ;  and  the  jury  upon  sufficient  evi- 
dence have  found  with  the  defendant  upon  both  of  those  questions. 
The  agent  from  time  to  time  made  repairs  upon  the  premises,  and  per- 
mitted the  defendant  to  repair  and  deduct  the  amount  from  the  rentals, 
and  the  defendant's  testimony  tends  to  show  that  he  had  entire  con- 
trol of  the  premises.  The  agent  and  the  plaintiff  Hale  swear  that  the 
agent  had  no  power  to  fix  the  terms  of  the  lease,  but  that  ht  was  only 
authorized  to  obtain  tenants  and  collect  rents,  the  premises  to  be 
rented  upon  terms  to  be  fixed  by  the  plaintiffs.  The  fact  that  but 
$300  was  paid  for  the  second  year,  and  that  for  the  second  and  third 


Digitized  by 


Google 


Sup.  Ct.)  MnxBB  y.  babnbtt  47 

year  the  plaintiffs  paid  the  water  rates,  tends  to  corroborate  the  de- 
fendant's version  that  a  change  was  made  in  the  terms  of  the  lease. 
The  plaintiffs  knew  that  they  had  had  no  arrangement  with  the  de- 
fendant by  which  they  were  to  pay  the  water  rates;  they  therefore 
must  have  understood  that  the  agent  had  made  some  new  arrangement. 
Otherwise  there  is  no  explanation  as  to  why  they  paid  the  water  rates. 
Upon  defendant's  theory  the  agent  had  charge  of  the  premises,  with 
full  authority  to  lease  them.  She  had  had  no  relations  with  any  one 
else.  The  defendant's  husband  had  formerly  been  the  owner  of  the 
premises,  and  when  the  change  of  ownership  took  place,  Mr.  Hale, 
one  of  the  plaintiffs,  inquired  of  him  "who  would  be  a  good  man  to 
put  the  property  in  the  hands  of  to  rent,"  and  he  recommended  Lefler 
as  such  agent  When  the  evidence  was  offered  as  to  the  oral  lease 
with  Lefler,  it  was  objected  to,  upon  the  ground  that  he  had  no  au- 
thority to  rent  the  premises.    'The  court  rided : 

"Subject  to  your  connecting,  as  you  state  you  will,  the  testimony  of  Mr. 
Bamett,  together  with  the  further  fact  that  Mr.  Lefler  had  been  collecting  the 
rent  all  the  time,  I  will  let  you  ask  the  question." 

At  the  close  of  the  case  no  objection  was  made  that  authority  was 
not  fully  shown.  The  court  left  it  to  the  jury  to  determine  upon  the 
evidence,  as  a  matter  of  fact,  whether  authority  was  shown.  Plaintiffs 
raised  no  further  objection,  and  evidently  were  satisfied  that  the  case 
should  be  decided  as  a  question  of  fact.  The  plaintiff  Hale  was  inter- 
ested in  the  result.  It  was  also  a  question  for  the  jury  to  determine 
how  far  the  circumstances  made  Lefler  interested,  and  how  far  they 
should  give  credence  to  his  testimony.  If  Lefler  remitted  the  rentals, 
less  his  commissi(Mis,  the  plaintiffs  were  fairly  chargeable  with  knowl- 
edge that  but  $300  had  been  paid  for  the  year  expiring  May  1,  1912. 
The  written  lease  was  fully  performed;  the  sole  question  is  whether 
the  agent  made  a  new  lease  after  the  first  one  expired,  and  whether 
he  had  such  authority  depended  upon  the  apparent  authority  with  which 
the  plaintiffs  clothed  him  and  the  entire  acts  of  the  parties  and  the 
history  of  the  transaction.  The  premises  were  an  old  livery  stable, 
badly  out  of  repair,  and  not  desirable  for  rental  purposes.  'The  find- 
ing of  the  jury  is  amply  sustained  by  the  evidence,  both  as  to  the  au- 
thority of  Lefler  and  the  several  agreements  for  rental. 

The  finding  that  the  original  rental  was  for  $350,  payable  monthly 
in  advance,  and  for  the  second  year  $300  per  year,  all  of  which  was 
paid  prior  to  the  termination  of  the  year,  and  the  finding  that  for  the 
third  year  the  rent  was  fixed  at  $200,  does  not  establish  that  the  rental 
of  the  last  year  was  not  to  be  paid  until  the  expiration  of  the  time. 
There  was  no  change  in  the  terms  of  the  lease  as  to  when  the  rent 
should  be  paid.  It  was,  therefore,  payable  monthly.  The  jury,  there- 
fore, should  have  rendered  a  verdict  for  the  plaintiffs  for  four  months' 
rental,  at  the  rate  of  $200  per  year,  with  interest.  Under  section  1317 
of  the  Code  of  Civil  Procedure  we  may  direct  such  judgment.  Crowe 
v.  Liquid  Carbonic  Co.,  154  App.  Div.  373,  139  N.  Y.  Supp.  587. 

The  judgment  is  therefore  reversed,  and  judgment  directed  for  the 
plaintiffs  for  $66.66,  with  interest  thereon  from  August  1,  1912,  with 
costs  in  the  court  below  and  in  this  court 
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(158  App.  DiT.  863.) 

SEELET  ▼.  PRENTISS  TOOL  &  SUPPLY  CO. 

(Supreme  C!ourt,  Appellate  DiTlsion,  Third  Department    November  12,  1913.) 

1.  Sales  (|  464*) — Conditionai.  Salks — Cortbaotb. 

A  contract  of  conditional  sale  cannot  take  the  sale  out  of  the  prorlsions 
of  Personal  Property  Law  (Consol.  Laws  1909,  c  41)  |  65,  proTlding  that, 
wheu  articles  sold  upon  condition  that  title  shall  remain  in  the  vendor  are 
retaken,  they  shall  be  retained  for  30  days,  during  which  time  the  ven- 
dee may  comply  with  the  contract,  and  at  the  expiration  of  such  period 
the  vendor  shall  sell  the  articles  at  fair  auction,  and  unless  so  sold  the 
vendee  may  recover  the  amount  paid  6n  such  article ;  and  hence  a  stipu- 
lation in  a  contract  of  conditional  sale  that  payments  shall  be  considered 
on  account  of  the  use  of  the  articles,  in  case  they  are  retaken  for  non- 
payment, is  Invalid. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §  1352;  Dec.  Dig.  | 
464.»] 

2.  Sales  (|  479*) — Conditional  Sales — Contracts — ^Modifications. 

While  the  provisions  of  a  conditional  sale  cannot  take  the  contract  out 
of  Personal  Property  Law  (Consol.  Laws  1909,  c.  41)  §  65,  relating  to  the 
retaking  of  the  articles  by  the  vendor,  yet,  where  the  buyer's  other  cred- 
itors had  not  then  recovered  Judgments  against  him,  the  buyer  may  in 
good  faith  agree  with  the  seller,  who  sold  on  condition  that  title  should 
remain  in  him  until  fully  paid  for,  that,  if  the  seller  would  retake  the 
property  and  return  the  buyer's  notes,  excusing  him  from  further  lia- 
bility, payments  already  made  might  be  retained  by  the  seller. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §§  141&-1432,  1434- 
1438;   Dec.  Dig.  |  479.»] 

Appeal  from  Trial  Term,  Broome  County. 

Action  by  Charles  H.  Seeley,  as  receiver  of  the  Sidney  Valve  & 
Supply  Company,  against  the  Prentiss  Tool  &  Supply  Company.  From 
a  judgment  dismissing  the  complaint,  plaintiff  appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

T.  B.  &  L.  M.  Merchant,  of  Binghamton,  for  appellant. 
Manice  &  Perry,  of  New  York  City  (John  M.  Perry,  of  New  York 
City,  of  counsel),  for  respondent. 

WOODWARD,  J.  The  plaintiff  in  this  action  was  appointed  re- 
ceiver of  the  Sidney  Valve  &  Supply  Company  in  supplementary  pro- 
ceedings, and  brings  this  action,  under  an  order  of  the  court,  to  re- 
cover a  sum  of  money  alleged  to  have  become  due  to  the  Sidnw  Valve 
&  Supply  Company  under  the  provisions  of  section  65  of  the  Personal 
Property  Law.  The  facts  are  stipulated,  and  the  learned  court  at 
Special  Term  has  held  that  under  the  agreed  statement  of  facts  the^e 
is  no  liability  on  the  part  of  the  defendant. 

On  the  11th  day  of  April,  1908,  the  defendant  sold  and  delivered 
to  the  Sidney  Valve  &  Supply  Company  certain  lathes  and  milling 
machines,  to  the  agreed  value  of  $2,256,  on  a  conditional  sales  agree- 
ment which  provided  that  the  purchase  price  should  be  paid  by  $564 

■For  otber  cases  see  sasae  topic  &  S  numbeb  in  Dec.  t  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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in  cash,  and  three  notes  for  equal  amounts  to  become  due  in  the 
years  1908  and  1909,  and  the— 

"title  to  remain  in  tbe  said  Prentiss  Tool  &  Supply  Company  until  all  pay- 
ments are  made  In  full,  •  •  •  but  U  default  shall  be  made  In  said  pay- 
ments •  •  •  then  the  said  Prentiss  Tool  &  Supply  C!ompany  •  •  • 
may  •  •  •  assume  actual  possession  of  said  machinery,  and  the  payments 
theretofore  made  shall  be  considered  payments  on  account  of  the  use  thereof 
only,  or  it  may  allow  said  machinery  to  remain  and  proceed  to  collect  the  said 
sums." 

The  cash  payment  was  made,  and  subsequently  payments  bringing 
the  amount  up  to  $828  were  made,  and  in  November,  1908,  the  Sidney 
Valve  &  Supply  Company  defaulted  in  its  payments,  and  the  defend- 
ant in  this  action  became  entitled  to  repossess  itself  of  the  property 
under  the  terms  of  its  agreement.  On  the  22d  day  of  December, 
1908,  the  defendant  wrote  to  the  Sidney  Company  asking  if  that 
company  had — 

"any  proposition  to  make  us  for  the  payment  of  amount  due  on  the  machinery 
belonging  to  us?  *  *  *  We  must  have  a  proposition  from  you  at  once 
In  this  connection  if  you  desire  to  keep  this  machinery.  We  request  that  you 
reply  to  this  letter  promptly  and  oblige." 

A  correspondence  followed,  dealing  with  the  details  of  the  ma- 
chinery, etc.,  and  on  the  25th  day  of  February,  1909,  the  defendant 
wrote  the  Sidney  Company  that: 

"We  think  the  best  way  to  clean  up  this  matter  is  for  ns  to  accept  the  ma- 
diinery  covered  by  the  contract,  amounting  to  |2,256,  In  settlement  of  the 
balance  due  us.  It  is  doubtful  if  this  proposition  will  let  us  out  whole,  but 
It  win  enable  us  to  close  the  matter  up  and  get  It  out  of  the  way,  so  that  if 
this  is  satisfactory  to  you — and  sorely  It  ou^t  to  be — ^we  will  send  our  rep- 
resentative to  Sidney  in  the  near  future  to  attend  to  the  reshipment  of  this 
machinery.  We  shall  ask  you  to  afford  him  such  assistance  as  he  may  re- 
quire." 

The  Sidney  Company  replied  to  this  letter  on  the  28th  day  of  Feb- 
ruary, 1909,  accepting  the  proposition  of  the  25th,  and  on  tiie  1st  of 
March  the  defendant  notified  the  Sidney  Company  that  its  representa- 
tive would  leave  for  Sidney  that  night,  and  on  the  2d  of  March  the 
defendant's  representative  delivered  to  the  Sidney  Company  a  letter 
in  which  it  was  stated  that : 

"It  Is  understood  that  when  the  machinery  covered  by  contract  dated  April 
llth,  amounting  to  $2,256,  Is  delivered  to  us  that  this  will  be  in  full  settie- 
ment  for  the  balance  due  in  this  transaction  from  the  Sidney  Valve  &  Supply 
Company  on  account  of  this  contract  We  will  promptly  send  notes  and  other 
obligations,  which  we  held  on  this  contract  to  you  properly  canceled." 

With  this  understanding  the  machinery  was  delivered  to  the-  defend- 
ant's agent,  and  on  the  63i  day  of  March,  1909,  the  notes  held  by  the 
defendant  were  canceled  and  delivered  to  the  Sidney  Company.  The 
machinery  thus  delivered  to  the  defendant's  agent  was  not  kept  for  a 
period  of  30  days  and  then  sold  within  30  days  after  the  expira- 
tion of  such  period  under  the  provisions  of  section  65  et  seq.  of 
the  Personal  Property  Law,  and  when  subsequently  sold  realized  a  sum 
less  than  the  Sidney  Company  would  have  been  liable  for  upon  the 
purchase-money  notes,  and  the  question  presented  by  this  appeal  is 
whetiiier  the  plaintiff,  as  receiver,  under  the  judgment  of  the  Syracuse 
144N.T.S.— 4 
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Supply  Company,  can  recover  in  this  action  the  amount  which  the  Sid- 
ney Company  had  paid  upon  the  machines.  It  is  admitted  that  in 
March,  1909,  at  the  time  the  arrangement  was  entered  into  between  the 
defendant  and  the  Sidney  Company,  that  corporation  was  insolvent 
and  indebted  to  various  creditors,  among  them  the  Syracuse  Supply 
Company,  and  it  is  the  contention  of  the  plaintiff  that,  the  goods  having 
been  sold  under  a  conditional  sales  agreement  and  subsequently  re- 
turned to  the  defendant,  the  latter  was  bound  to  proceed  under  the 
statute,  and  to  sell  the  same  at  public  auction,  in  order  to  be  relieved  of 
the  liability  for  the  amount  which  had  been  paid  on  the  purchase  price. 

[1,  2]  There  can  be  no  doubt,  we  think,  that  the  provision  in  the 
contract  that  the  "payments  theretofore  made  shall  be  considered  pay- 
ments on  account  of  the  use  thereof  only"  is  inoperative,  and  that  the 
defendant  cannot  rely  upon  it  to  defeat  this  action;  but  we  are  not 
convinced  that  the  parties  to  the  original  contract  could  not,  by  agree- 
ment subsequently  entered  into,  settle  the  differences  between  them  by 
any  kind  of  an  adjustment  entered  into  in  good  faith  for  the  discharge 
of  obligations.  The  defendant  was  the  owner  and  holder  of  certain 
notes  of  the  Sidney  Company,  and  it  had  a  perfect  right,  after  the  de- 
fault, to  waive  its  right  to  repossess  the  machinery,  and  to  sue  upon 
the  notes,  and  the  machinery  then  in  the  possession  of  the  Sidney  Com- 
pany would  have  constituted  a  portion  at  least  of  the  assets  of  tiie  cor- 
poration out  of  which  its  judgment  might  have  been  satisfied.  The 
judgment  of  the  Syracuse  Company  was  not  entered  until  the  20th  day 
of  September,  1909,  and  there  is  nothing  in  the  record  to  show  that 
the  Sidney  Company  and  the  defendant  did  not  act  in  entire  good 
faith  in  entering  into  the  agreement,  under  the  provisions  of  which  the 
Sidney  Company  voluntarily  surrendered  the  machinery  in  considera- 
tion of  the  cancellation  of  the  notes,  and  the  defendant  ought  not  to  be 
compelled  to  contribute  to  the  ijayment  of  other  creditors  unless  the 
law  is  entirely  dear  upon  the  point. 

It  is  true  that  the  recent  case  of  Crowe  v.  Liquid  Carbonic  Co.,  208 
N.  Y.  396,  102  N.  E.  573,  held  that  the  parties  in  their  contract  could 
not  waive  the  provisions  of  the  statute ;  but  we  do  not  understand  the 
court  to  hold  that  the  parties,  acting  in  good  faith,  could  not  enter  into 
a  subsequent  agreement  for  the  settlement  of  their  rights,  or  that  they 
could  not  make  a  new  contract  in  relation  to  the  property  which  had 
been  purchased  under  a  conditional  sales  agreement.  It  is  one  thing  to 
contract  in  advance  to  waive  the  provisions  of  a  statute,  based  upon 
considerations  of  public  policy,  and  quite  another  to  hold  that  parties 
may  not  enter  into  a  subsequent  agreement  in  relation  to  such  property. 
The  defendant  had  an  option;  it  might  take  possession  of  the  ma- 
chinery under  the  terms  of  its  sale,  or  it  might  elect  to  regard  the  sale 
as  consummated  and  sue  upon  its  notes,  in  either  of  which  events  the 
Sidney  Company  would  have  been  protected,  for  it  would  have  had  the 
rights  secured  by  the  statute  in  the  one  case,  or  it  would  have  had  the 
machinery,  subject  to  the  pajmient  of  the  notes,  in  the  other.  With 
these  mutual  rights  existing,  the  parties  entered  into  a  negotiation. 
The  defendant  did  not  act  under  its  contract  and  take  the  goods;  it 
submitted  a  proposition  to  the  Sidney  Company;   it  was  mutually 


Digitized  by 


Google 


Sup.  Ct)  OCTNNINQHAM   V.  PLATT  51 

agreed  that  the  proposition  would  hardly  let  the  defendant  out  clear, 
but  it  seemed  the  best  thing  to  be  done,  and  the  Sidney  Company  told 
the  defendant  to  come  on  and  pack  up  the  machinery  and  close  the 
thing  up  by  restoring  its  notes;  and  we  are  of  the  opinion  that  this 
was  a  legitimate  transaction,  and  that  it  is  not  governed  by  the  pro- 
visions of  section  65  et  seq.  of  the  Personal  Property  Law  (Consul. 
Laws  1909,  c.  41). 

All  that  was  contemplated  by  the  statute  was  to  afford  protection  to 
persons  who  had  in  good  faith  made  purchases  under  conditional  sales 
agreements,  by  providing  a  reasonable  opportunity  for  redeeming  the 
property  and  of  compelling  an  equitable  disposition  of  the  funds  where 
the  property  was  sold ;  but  it  was  never  understood,  so  far  as  we  are 
able  to  discover,  that  the  statute  was  to  prevent  persons  or  corporations 
from  entering  into  new  agreements  in  relation  to  such  property  while 
in  the  possession  of  the  purchaser,  and  where  the  vendor  had  made  no 
move  under  his  contract  to  repossess  himself  of  the  property.  The 
case  of  Fairbanks  v.  Nichols,  135  App.  Div.  298,  119  N.  Y.  Supp.  752, 
seems  to  be  a  sufficient  authority  for  holding  that  in  the  present  case 
the  plaintiff  has  failed  to  establish  a  cause  of  action,  and  considerations 
of  justice  approve. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 


(82  Misc.  Rep.  486.) 

CDNNIKGHAM  v.  PliATT  et  aL 

(Supreme  Court,  Special  Term,  Erie  County.    November  14,  1913.) 

1.  PutABisa  (S  350*) — Motion  tob  Judombnt  on   Pleadings — Detkbmina- 

XION. 

A  motion  lor  judgment  on  the  pleadings  authorized  by  Code  Civ.  Proc. 
S  547,  is  to  be  determined  by  the  same  rules  that  would  govern  the  mo- 
tion it  made  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  H  1053, 1054. 1070- 
1077;   Dec.  Dig.  i  850.*] 

2.  Plkadino  ({  146*)— CouNTBBOLAjif — ^Niw  Matteb  in  Dbfenbk. 

Where,  In  a  suit  to  quiet  title,  defendant  pleaded  certain  facts  as  a 
"flist,  separate,  and  further  defense,"  the  matter  could  not  be  treated 
as  a  counterclaim  because  of  a  demand  In  defendant's  answer  for  affirma- 
tive relief. 

[Ed.  Note.— ror  other  cases,  see  Pleading,  Cent  Dig.  H  294-296;  Dec. 
Dig.  I  146.*] 

3.  QuiETiNQ  Title  (§  39*) — Answer — Countbbclaim — New  Matteb. 

In  a  suit  to  quiet  title,  an  allegation  in  defendant's  answer  that  the 
common  source  of  title  died  Intestate  leaving  surviving  a  widow  and  de- 
fendant, his  granddaughter  and  only  heir ;  that  on  a  spedfled  date  the 
widow  died  and  prior  to  the  action  plaintltC  unlawfully  entered  into  pos- 
session of  the  premises  without  defendant's  leave  or  any  right  thereto, 
and  unlawfully  withheld  possession  from  defendant  to  her  damage,  etc., 
was  insufficient  to  constitute  a  cause  of  action  against  plaintiff  or  sus- 
tain a  Judgment  in  favor  of  defendant  for  possession  of  the  premises, 
both  of  which  are  essential  elements  of  counterclaim. 

[Ed.  Note.— For  other  cases,  see  Quieting  Title,  Cent.  Dig.  §  80;  Dec. 
Dig.  8  39.*] 
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4.  Pleadino  (S  95*) — ^Defense — OouNTEBCLAni— Pbiob  Denials. 

Matter  pleaded  in  an  answer  as  a  separate  and  further  defense,  whether 
considered  as  a  defense  or  a  counterclaim,  cannot  be  helped  out  by  any- 
thing contained  in  denials  made  in  another  part  of  the  answer,  but  not  re- 
peated or  incorporated  bj"  reference,  under  the  rule  that  each  separate 
defense  pleaded  must  be  complete  in  itself  and  contain  all  that  is  neces- 
sary to  answer  the  whole  cause  of  action,  or  that  part  which  it  purports 
to  answer. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  1 193 ;  Dec.  Dig. 
§95.*] 

6.  Pleadinq  (I  129*) — ^Answer — ArFiBUATiTx  DEransE — Aduissioks. 

Allegations  of  'a  complaint  not  denied  in  the  affirmative  defense  pleaded 
are  to  be  deemed  admitted. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  {{  270-276;  Dec 
Dig.  i  129.*] 

Action  by  Henry  S.  Cunningham  against  Mary  W.  Piatt  and  others. 
Motion  for  judgment  on  pleadings.     Denied. 

James  E.  Paxon,  of  Akron  (Charles  Diebold,  Jr.,  of  Buffalo,  of 
counsel),  for  plaintiff. 

D.  Macon  Webster,  of  New  York  City,  for  defendant  Mary  W. 
Piatt. 

WOODWARD,  J.  The  plaintiff  brings  this  action  to  quiet  title 
to  certain  real  estate  in  the  town  of  Clarence,  Erie  county,  and  alleges 
that  he  is  now,  and  for  years  previous  to  .the  commencement  of  Ais 
action  has  been,  the  owner  in  fee  and  in  the  possession  of  tlie  prem- 
ises known  as  parcel  No.  1.  (There  is  a  second  parcel  involved  in 
the  action,  but  there  is  no  controversy  as  to  this ;  none  of  the  defend- 
ants appearing.)  The  complaint  sets  out  that  the  plaintiff  "acquired 
the  title,  ownership,  and  possession  of  the  above-described  premises 
by  purchase  from  Margaret  W.  Cunningham,  who  conveyed  the  same 
to  the  plaintiff  by  warranty  deed  dated  March  20,  1911,"  and  duly 
recorded  in  the  county  clerk's  office;  and  on  information  and  belief 
that  on  or  about  May  1,  1839,  one  John  Jackson  was  the  owner  in  fee 
of  parcel  No.  1,  and  thereafter,  and  some  time  prior  to  the  1st  day  of 
November,  1844,  said  John  Jackson  duly  conveyed  parcel  No.  1  of  the 
above-described  premises  to  Hiram  Gardner  by  deed,  but  that  the  said 
deed  was  not  recorded  and  that  a  diligent  search  fails  to  discover 
the  same ;  that  thereafter,  and  on  or  about  the  1st  day  of  November, 
1844,  the  said  Hiram  Gardner  and  Sarah  A.  Gardner,  his  wife,  duly 
granted  and  conveyed  parcel  No.  1  to  James  M.  Hunt  by  warranty 
deed  dated  on  that  day  and  duly  recorded  in  the  county  clerk's  office  ; 
that  continuously  since  prior  to  the  1st  day  of  November,  1844,  when 
Hiram  Gardner  acquired  the  ownership,  title,  and  possession  of  said 
parcel  No.  1  from  said  John  Jackson,  the  said  Hiram  Gardner,  his 
grantees  of  and  their  successors  to  the  ownership,  title,  and  posses- 
sion of  said  parcel  and  premises,  who  were  the  plaintiff's  predecessors, 
and  this  plaintiff  have  held  and  possessed  the  said  premises  adversely 
to  the  said  John  Jackson,  his  heirs  and  devisees,  and  all  persons  claim- 
ing any  estate  or  interest  in  said  premises,  or  any  part  thereof,  from, 
through,  and  under  them  or  any  of  them,  and  generally  that  the  said 
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John  Jackson,  and  his  heirs,  have  made  no  claim  of  ownership  in  said 
premises;  that  on  or  about  the  17th  day  of  April,  1875,  the  said  John 
Jackson  died  at  Lockport,  intestate,  leaving  his  widow  and  the  defend- 
ant Mary  W.  Piatt,  his  granddaughter,  and  no  other  heirs,  and  that 
the  widow  died  in  the  year  1902.  The  plaintiff  then  declares  his  de- 
sire to  sell  the  premises,  and  that  because  of  the  defect  in  the  record 
title  he  is  unable  to  do  so,  disclaims  any  personal  claim  against  any 
of  the  many  defendants,  except  such  as  shall  assert  a  claim  adverse 
to  the  plaintiff,  and  asks  for  judgment  confirming  his  title. 

The  defendant  demurred  to  the  complaint  upon  several  grounds, 
among  them  that  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  upon  the  demurrer  coming  on  for  argu- 
ment the  parties  stipulated  that  the  defendant  might  withdraw  the 
demurrer  and  answer  without  costs,  upon  an  intimation  of  the  court 
that  the  demurrer  would  be  overruled,  whereupon  the  defendant  an- 
swered, denying  the  material  allegations  of  the  complaint,  with  some 
exceptions  not  material  to  be  noted  here,  and  "for  a  first,  separate,  and 
further  defense,  so  far  as  concern  the  said  parcel  No.  1,"  made  the 
following  allegations: 

"On  information  and  belief,  that  on  or  about  May  1,  1839,  the  said  John 
Jackson  was  the  owner  In  fee  and  in  possession  of  the  premises  described  as 
parcel  No.  1  in  the  complaint;  that  on  or  about  April  17,  1875,  said  John 
Jackson  died.  Intestate,  leaving  him  surylving  Calesta  Jackson,  his  widow, 
and  this  defendant,  Mary  W.  Webster,  his  granddaughter  and  only  heir ;  that 
on  or  abont  September,  1902,  said  Calesta  Jackson  died;  that  prior  to  the 
commencement  of  this  action  the  plaintiff  unlawfully  entered  into  possession 
and  actual  occupancy  of  the  premises  described  as  parcel  No.  1  aforesaid, 
without  leave  of  this  defendant  or  any  right  or  title  thereto,  and  unlawfully 
withholds  the  possession  thereof  from  this  defendant  to  her  damage." 

The  demand  for  judgment  is  the  dismissal  of  the  complaint,  "and 
for  possession  of  the  premises  described  as  parcel  No.  1  as  aforesaid, 
and  for  such  other  and  further  relief  as  may  be  just,  with  the  costs  of 
this  action." 

[1]  The  plaintiff  moves  for  judgment  upon  the  pleadings  under 
the  provisions  of  section  547  of  the  Code  of  Civil  Procedure,  but  limits 
the  request  to  the  dismissal  of  the  "alleged  counterclaim  set  forth  in 
the  answer,"  a  practice  which  seems  questionable.  The  purpose  of 
the  statute  is  to  permit  of  a  judgment  disposing  of  the  action  on  the 
same  grounds  and  governed  by  the  same  rules  as  though  the  motion 
had  been  made  at  trial.  Mitchell  v.  Dumnore  Realty  Co.,  135  App. 
Div.  583,  585,  120  N.  Y.  Supp.  771,  and  authority  there  cited.  It 
seems  to  be  conceded  that  the  answer,  by  its  denials,  raises  some  issues 
to  be  disposed  of,  for  the  plaintiff  in  his  brief  says  that  he  "does  not 
seek  by  this  motion  to  affect  the  issues  created  by  the  denials  in  the 
answer  of  allegations  of  the  complaint,"  but  that  what  "the  plaintiff 
desires  to  do  is  to  eliminate  the  alleged  counterclaim  from  the  answer 
so  that  there  may  be  a  speedy  trial  of  the  issues  raised  by  the  com- 
plaint and  denials  of  the  answer  at  the  equity  term  of  this  court  com- 
mencing December  1,  1913." 

[2]  But  there  is  no  counterclaim  alleged.  The  pleader  does  not 
pretend  to  set  forth  a  counterclaim;  he  says  distinctly  that  he  is  plead- 
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ing  "for  a  first,  separate,  and  further  defense,"  and  it  has  been  re» 
.  peatedly  held  that,  where  new  matter  is  set  forth  as  a  defense,  it  can- 
not be  treated  as  a  counterclaim.  First  Nat.  Bank  v.  Slattery,  4  App. 
Div.  421,  424,  38  N.  E.  859,  and  authorities  there  cited ;  Fulton  Coun- 
ty G.  &  E.  Co.  V.  Hudson  River  T.  Co.,  200  N.  Y.  287,  291,  93  N.  E. 
1052,  and  authority  there  cited. 

[J]  Moreover,  the  pleading  is  not  in  form  a  counterclaim,  notwith- 
standing the  fact  that  the  pleader  asks  for  an  affirmative  judgment, 
because  it  is  necessary  to  a  counterclaim  not  only  that  it  shall  be  an- 
nounced as  such,  but  that  the  facts  alleged  as  a  counterclaim  must  be 
sufficient  to  constitute  a  perfect  cause  of  action  in  favor  of  the  de- 
fendant and  against  the  plaintiff  and  to  sustain  the  judgment  which 
the  defendant  thereby  seeks  and  must  demand.  Fulton  County  G.  &  E. 
Co.  V.  Hudson  River  T.  Co.,  supra. 

[4]  It  is  entirely  obvious  that  the  new  matter  set  up  as  a  defense 
is  not  sufficient  to  constitute  a  cause  of  action  against  the  plaintiff,  or 
to  sustain  the  judgment  which  is  asked,  and  it  cannot,  whether  con' 
sidered  as  a  defense  or  a  counterclaim,  be  helped  out  by  anything  con- 
tained in  the  denials. 

[5]  The  allegations  of  the  complaint  not  denied  in  the  affirmative 
defense  are  to  be  deemed  admitted.  The  affirmative  defense  is  to  be 
treated  as  a  separate  pleading,  and  the  defendant  is  not  entitled  to 
have  the  benefit  of  any  denials  made  in  another  part  of  the  answer 
unless  repeated  or  incorporated  by  reference  and  made  a  part  of  the 
affirmative  defense.  Eells  v.  Dumary,  84  App.  Div.  105,  107,  82  N. 
Y.  Supp.  531,  and  authorities  there  cited.  Each  separate  defense 
pleaded  must  be  complete  in  itself  and  contain  all  that  is  necessary 
to  answer  the  whole  cause  of  action,  or  that  part  of  it  which  it  pur- 
ports to  answer.  Haffen  v.  Tribune  Association,  126  App.  Div.  675, 
677,  111  N.  Y.  Supp.  225,  and  authority  there  cited. 

It  appears,  therefore,  that  this  so-called  counterclaim  has  very  little 
tangible  existence ;  it  does  not  constitute  a  counterclaim,  and  it  is  not 
sufficient  as  a  defense  to  the  whole  cause  of  action,  nor  to  anjr  specific 
part  thereof.  If  it  was  all  admitted,  it  could  not  sustain  a  judgment 
in  favor  of  the  defendant,  nor  would  it  meet  the  requirements  of  a 
defense  to  the  action;  for,  if  the  plaintiff  establishes  the  matters 
which  are  alleged  in  the  complaint  and  denied  in  the  answer,  he  will 
be  entitled  to  the  relief  demanded,  even  though  all  of  the  facts  al- 
leged as  a  defense  were  true,  excluding  of  course,  the  pleader's  con- 
clusions of  law. 

If  we  are  right  in  this  proposition,  the  plaintiff  already  has  the  ben- 
efit of  the  exclusion  of  this  so-called  counterclaim ;  it  has  no  place  in 
the  trial  of  the  action,  which  must  depend  upon  the  plaintiff's  ability 
to  support  the  allegations  of  his  complaint,  as  against  the  denials  of 
the  defendant. 

The  motion  for  judgment  upon  the  pleadings  must  be  denied,  with 
costs. 
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(82  Mlsa  Bep.  482.) 

SHARROW  ▼.  INLAND  LINES,  Limited,  et  aL 

(Snpreme  Court,  Special  Term,  Erie  Ootmty.    November  14,  1913.) 
Dbath  a  SI*) — Wbongfui,  Death — Bioax  or  Action— Luchation — Pueadino 

— COKPLAIRT. 

The  Death  Act  authorized  an  action  for  a  wrongful  death  wltliin  two 
years  after  decedent's  death.  Beld,  that  the  provision  requiring  the  ac- 
tion to  be  commenced  within  two  years  was  a  substantive  part  of  a  new 
right  created  by  statute  for  a  limited  period  following  decedent's  death, 
and  complaint  falling  to  show  that  an  action  was  commenced  within  that, 
period  failed  to  state  a  cause  of  action. 

[Ed.  Notfe — ^For  other  cases,  see  Death,  Cent  Dig.  |  68;  Dec  Dig. 
i  61.»] 

Action  by  Frank  Sharrow,  as  administrator  of  the  estate  of  James 
Farrell,  deceased,  against  the  Inland  Lines,  Limited,  and  the  Stadacona 
Steamship  Company.    On  demurrer  to  complaint.    Sustained. 

Hamilton  Ward,  of  Buffalo  (L  W.  Cole,  of  Buffalo,  of  counsel),  for 
plaintiff. 
Brown,  Ely  &  Richards,  of  Buffalo,  for  defendants. 

WOODWARD,  J.  The  complaint  in  this  action  alleges  that  James 
Farrell,  plaintiff's  intestate,  was  employed  by  the  defendants  as  a 
stevedore  in  the  city  of  Buffalo  on  the  10th  day  of  May,  1911,  and  that 
while  so  employed  he  sustained  injuries,  due  to  the  negligence  of  the 
defendants,  which  resulted  in  his  death  on  the  14th  day  of  May  of  the 
same  year.  It  alleges  the  necessary  proceedings  for  the  appointment 
of  an  administrator,  etc.,  and  sets  out  the  provisions  of  sections  1902 
and  1903  of  the  Code  of  Civil  Procedure,  alleges  compliance  with  the 
conditions  precedent  of  the  Employers'  Liability  Act,  and  demands 
judgment  in  the  sum  of  $25,000.  The  defendants  demur  to  the  con>- 
plaint  on  the  ground  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

The  summons  in  the  action  is  dated  on  the  24th  day  of  September, 
1913,  and  it  is  conceded  on  the  part  of  the  plaintiff  that  the  action  was 
not  commenced  within  two  years  after  the  decedent's  death,  but  it  is 
Urged  in  support  of  the  complaint  that  the  limitation  found  in  the  stat- 
ute is  merely  a  statute  of  limitations,  and  that  the  defendants  may  not 
raise  the  question  upon  demurrer,  but  must  do  so  by  answer.  The 
defendant,  <Ai  the  other  hand,  cdntends  that  as  the  complaint,  with  the 
summons,  shows  upon  its  face  that  the  action  was  not  commenced 
within  two  years,  the  cause  of  action  is  at  an  end,  and  that  the  ques- 
tion is  properly  raised  by  demurrer.  We  should  be  reluctant  to  hold 
that  we  could  look  to  the  summons  to  determine  that  the  complaint 
showed  upon  its  face  that  the  action  was  not  commenced  until  after 
the  two  years  had  expired  from  the  death  of  plaintiff's  intestate,  but 
we  have  reached  the  conclusion  that  the  complaint  does,  in  fact,  show 
upon  its  face  that  it  "does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,"  because  it  fails  to  show  that  it  is  brought  within  the  two 
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yairs  provided  in  the  statute,  and  this,  we  believe,  is  a  condition  pre- 
cedent to  the  right  to  recover.    The  statute  provides : 

"The  executor  or  administrator  of  a  decedent,  who  has  left  him  or  her  sur- 
Tiring,  a  busband,  wife,  or  next  of  kin,  may  maintain  an  action  to  recover 
damages  for  a  wrongful  act,  neglect  or  default,  by  which  decedent's  death  was 
caused,  against  a  natural  person  who,  or  a  corporation  which,  would  have  been 
liable  to  an  action  in  favor  of  the  decedent,  by  reason  thereof,  if  death  had 
not  ensued.  Such  action  must  be  commenced  within  two  years  after  the 
decedent's  death." 

This  provision  is  in  no  sense  a  statute  of  limitations ;  it  is  a  part  of 
the  substantive  law  of  the  state.  It  is  a  provision  that  for  a  period 
of  two  years  a  cause  of  action  having  no  existence  at  common  law 
may  be  asserted  against  one  who  would  have  been  liable  to  the  de- 
cedent if  he  had  lived,  not  for  this  cause  of  action,  but  for  the  com- 
mon-law action  for  damages  for  personal  injuries.  The  statute  does 
not  profess  to  revive  the  cause  of  action  belonging  to  the  decedent  for 
his  injuries  in  favor  of  the  executor  or  administrator.  The  compensa- 
tion for  the  bodily  injuries  remains  extinct;  but  a  new  grievance  of  a 
distinct  nature,  namely,  the  deprivation  suffered  by  the  wife  and  chil- 
dren, or  other  relatives,  of  their  natural  support  and  protection,  arises 
upon  his  death,  and  is  made  by  the  statute  the  subject  of  a  new  cause 
of  action  in  favor  of  his  surviving  relatives,  but  to  be  prosecuted  in 
point  of  form  by.  the  executor  or  administrator.  Whitf ord  v.  Panama 
R.  Co.,  23  N.  Y.  465 ;  Weber  v.  Third  Avenue  R.  Co.,  12  App.  Div. 
512,  523,  42  N.  Y.  Supp.  789.  and  authorities  there  cited.  This  being  a 
new  cause  of  action,  given  by  statute  for  a  limited  period  following 
the  death  of  the  decedent,  it  became  necessary  to  the  statement  of  a 
good  cause  of  action  that  the  complaint  should  show  upon  its  face  that 
the  action  was  commenced  within  the  time  limited.  In  Hill  v.  Super- 
visors,- 119  N.  Y.  344,  23  N.  E.  921,  an  action  was  brought  to  recover 
compensation  of  the  defendants  for  the  destruction  of  plaintiff's  prop- 
erty, in  consequence  of  a  mob  or  riot.    The  court  says : 

"As  the  only  authority  for  maintaining  such  an  action  is  contained  in  a 
special  law,  passed  by  the  Legislature  in  1855,  *  •  •  and  the  objection 
was  taken  and  Is  now  insisted  upon  that  It  was  not  commenced  within  the 
time  limited  therefor  by  the  act,  it  Is  unnecessary  to  consider  other  questions, 
if  that  objection  is  sound.  By  the  fifth  section  of  the  act  it  is  provided  that 
'no  action  shall  be  maintained,  under  the  provisions  of  this  act,  unless  the 
same  shall  be  brought  within'  a  period  of  'three  months  after  the  loss  or  in- 
Jury.'  *  *  *  It  must  be  evident  that,  as  this  action  is  brought  under  a 
special  law  and  is  maintainable  solely  by  its  authority,  the  limitation  of  time 
is  so  Incorporated  with  the  remedy  given  as  to  make  it  an  Integral  part  of  it 
and  the  condition  precedent  to  the  maintenance  of  the  action  at  all." 

This  case  has  never  been  overruled  or  questioned.  In  the  late  case 
of  Ackerman  v.  Ackerman,  200  N.  Y.  72,  81,  93  N.  E.  192,  196,  cited 
by  plaintiff  as  having  overruled  the  doctrine  contended  for  by  the  de- 
fendant, the  court  says : 

"Undoubtedly  a  limitation  of  time  may  be  the  essence  of  and  qualify  a  right 
of  action  so  that  it  does  not  exist  independently  of  the  limitation" — and  dtes 
Hill  v.  Supervisors,  119  N.  Y.  344,  23  N.  E.  921;  The  Harrisburg,  119  U.  S. 
lOO.  7  Sup.  Ct.  140,  30  U  Ed.  358;  Reining  v.  City  of  Buffalo,  102  N.  Y.  308. 
6  N.  E.  702. 
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The  cause  of  action  being  limited  to  two  years,  expiring  absolutely 
with  the  end  of  the  period,  it  becomes  necessary  for  the  pleader  to 
show  affirmatively  that  the  period  of  two  years  has  not  elapsed.  Rein- 
ing v.  City  of  Buffalo,  102  N.  Y.  308,  6  N.  E.  792.  The  plaintiff  plead- 
ed the  statute — set  it  out  in  detail — ^but  did  not  aver  that  the  period  fix- 
ed by  the  statute  as  a  part  of  the  cause  of  action  had  not  expired,  and 
for  this  reason  we  are  persuaded  that  the  complaint  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  that  the  demurrer  is  prop- 
erly interposed. 

The  demurrer  is  sustained,  with  costs,  with  leave  to  serve  amended 
complaint  within  20  days. 


(loS  App.'Div.  T73.) 

CART  V.  CITT  OF  ONEIDA, 

(Supreme  Court,  Appellate  Division,  Third  Department    November  12,  1913.) 

Mdricipai.  Cobpobatiorb  (I  985*) — Taxes — Disposition — Volunteeb  Fibe- 
MEN — Rights  ov  Fibeuen. 

Under  Insurance  Ijaws  (Consol.  Laws  1909,  c.  28;  Laws  1909,  c.  33) 
{{  133,  135,  which  are  continuations  of  Laws  1876,  C.-465,  and  Laws  1879, 
c.  153,  and  provide  that  moneys  received  as  a  tax  upon  foreign  insure 
ance  companies  shall  be  paid  for  the  use  and  benefit  of  the  fire  depart- 
ment of  the  several  municipalities  and  that  the  city  chamberlain  shall  ap- 
portion and  pay  over  such  moneys  to  the  treasurers  of  the  fire  companies 
which  are  recognized  by  the  common  council,  members  of  a  volunteer  fire 
company  wbl<di  was  recognized  by  the  common  council  of  a  city  are  not 
entitled  to  the  whole  of  the  money  to  the  exclusion  of  the  paid  firemen ; 
there  being  no  statutory  provision  giving  them  any  such  preference. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  i 
2014;  Dec.  Dig.  {  985.*1 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Luther  H.  Gary,  as  foreman  and  captain  of  the  German 
Hose  Company,  against  the  City  of  Oneida.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

J.  F.  Connor,  of  Oneida,  for  appellant. 
D.  C.  Burke,  of  Oneida,  for  respondent 

LYON,  J.  The  question  involved  in  this  action  is  whether  a  vol- 
anteer  company  of  a  fire  department  is  entitled  to  all  the  moneys  paid 
by  agents  of  foreign  fire  insurance  companies,  pursuant  to  tlie  re- 
quirements of  section  133  of  the  Insurance  Law  (chapter  28,  Consol. 
Laws  1909;  chapter  33,  Laws  1909),  to  the  exclusion  of  paid  com- 
panies of  the  department.  Prior  to  1896,  the  fire  department  of  the 
village  of  Oneida  had  consisted  entirely  of  four  unincorporated  vol- 
unteer companies,  one  of  which  was  the  German  Hose  Company,  or- 
ganized in  1876,  between  all  four  of  which  companies  the  moneys  paid 
by  foreign  insurance  companies  had  been  divided.  During  that  year, 
the  fire  department  was  reorganized  as  a  partly  paid  department,  and 
.all  the  volunteer  companies  were  disbanded,  excepting  the  German 

•For  otber  cues  see  same  topic  A  S  mvmbeb  In  Deo.  A  Am,  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Hose  Company,  and  a  department  was  created,  consisting  of  two  paid 
men,  a  number  of  men  termed  "call  men,"  who  responded  to  alarms 
and  were  paid  50  cents  per  hour  for  the  time  they  were  engaged  in 
performing  duty  as  firemen,  and  the  German  Hose  Company,  which 
performed  fire  duty  without  compensation. 

In  the  year  1901,  Oneida  was  incorporated  as  a  city,  the  charter 
providing  for  the  appointment  of  a  fire  commissioner,  with  the  ap- 
proval of  the  common  council,  who  should  appoint  a  chief  engineer, 
an  assistant  engineer,  and  the  paid  members  of  the  department.  The 
charter  also  provided  that  the  several  firemen  then  composing  the  de- 
partment should  continue  as  then  and  should  thereafter  belong  to  and 
be  a  portion  of  the  fire  department  of  the  city  of  Oneida,  an^  that  the 
fire  commissioner  should  make  such  rules  and  regulations  as  he  might 
deem  best  for  the  government  of  the  department.  The  fire  depart- 
ment was  divided  into  four  unincorporated  companies  and  was  so  rec- 
ognized by  the  rules  and  regulations  of  the  department,  viz..  Hose 
Company  No.  1,  German  Hose  Company,  Steamer  Company,  and 
Hook  and  Ladder  Truck,  and  this  division  existed  at  the  time  of  the 
payment  by  the  foreign  insurance  companies  of  the  moneys  which 
are  the  subject  of  this  controversy.  The  paid  men  of  the  department 
were  five  in  number,  the  chief,  assistant  chief,  and  the  drivers  of  Hose 
Company  No.  1,  the  Steamer  Company,  and  the  Hook  &  Ladder 
Truck  Company.  All  the  volunteer  firemen  of  the  department,  about 
35  in  number,  were  included  in  the  German  Hose  Company.  The  call 
men,  aggregating  about  the>  same  number,  were  assigned  to  the  other 
three  companies.  The  officers  designated  by  the  rules  and  regulations 
were  a  chief,  who  at  all  times  had  full  control  of  all  the  men,  prop- 
erties, and  appurtenances  of  the  department,  assistant  chief,  and  cap- 
tain and  lieutenants  of  the  various  companies,  the  duties  of  all  of 
whom  were  therein  defined.  While  the  method  of  organization  of  the 
three  other  companies  was  not  shown,  it  does  appear  that  each  com- 
pany formed  a  part  of  the  department  organization  and  had  a  cap- 
tain, and  lieutenant,  and  that  the  rules  and  regulations  vested  in  the 
captain  the  entire  command  of  the  company  and  required  all  members 
of  the  company  to  implicitly  obey  him  in  tiie  absence  of  superior  offi- 
cers. 

On  and  prior  to  February  1,  1911,"  there  being  no  treasurer  of  the 
fire  department  of  the  city  of  Oneida,  there  was  duly  paid  to  the  cham- 
berlain of  the  city,  pursuant  to  the  provisions  of  section  133  of  the 
Insurance  Law,  by  the  agents  of  foreign  fire  insurance  companies, 
for  the  tax  due  February  1,  1911,  the  sum  of  $599.93,  10  per  cent,  of 
which  was  thereupon  paid  by  him  to  the  treasurer  of  the  firemen's 
fund  of  the  state  of  New  York,  leaving  in  the  hands  of  said  chamber' 
lain  $539.94,  to  be  apportioned  and  paid  over  pursuant  to  the  pro- 
visions of  section  135  of  the  Insurance  Law,  to  Uie  treasurers  of  such 
of  the  several  fire  companies  as  were  duly  recognized  by  the  common 
council  of  such  city;  there  being  no  incorporated  firemen's  relief  or 
benevolent  society  receiving  any  money  under  the  laws  of  the  state. 
The  German  Hose  Company,  being  the  only  volunteer  organization 
in  the  department,  claimed  to  be  entitled  to  all  said  moneys  and  pre- 
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sented  its  claim  thereto  to  the  board  of  aldermen,  which  disallowed 
the  claim,  whereupon  this  action  was  brought  to  compel  the  payment 
to  it  by  said  city  of  said  moneys  now  in  the  hands  of  its  chamberlain. 
The  action  was  referred,  and  the  referee  decided  that  the  German 
Hose  Company  was  not  entitled  to  recover  said  moneys  or  any  part 
thereof  in  this  action,  and  dismissed  the  complaint  upon  the  merits. 
From  the  judgment  entered  upon  his  decision  this  appeal  has  been 
taken. 

We  think  that  the  learned  referee  was  right  and  that  the  judgment 
should  be  affirmed. 

Section  133  of  the  Insurance  Law  provides  that  these  moneys  shall 
be  paid  for  the  use  and  benefit  of  the  fire  department,  and  section  135 
provides  that  the  chamberlain  shall  on  or  before  the  15th  day  of  Feb- 
ruary in  each  year  apportion  and  pay  over  all  such  moneys  so  received 
to  the  treasurers  of  such  of  the  several  fire  companies  as  are  duly 
recc^ized  by  the  common  council  of  such  city.  There  is  found  in 
these  provisions  no  preference  in  the  distribution  of  this  fund  to  com- 
panies composed  of  volunteers  over  those  composed  by  paid  men,  nor 
are  we  referred  to  any  statute  giving  such  preference.  This  action  is 
not  brought  to  recover  moneys  apportioned  by  the  chamberlain  to  the 
German  Hose  Company ;  in  fact,  it  is  not  alleged  in  the  complaint 
and  does  not  appear  by  the  record  that  any  apportionment  has  ever 
been  made  either  to  the  German  Hose  Company  or  among  the  several 
fire  companies,  all  of  whom  were  recognized  by  the  rules  and  regula- 
tions promulgated  under  the  authority  of  the  charter  by  the  fire  com- 
missioner, whose  appointment  was  approved  by  the  common  council. 
Neither  is  this  action  brought  to  compel  an  apportionment  of  these 
moneys.  Our  attention  has  been  called  to  a  decision  of  the  trial  term 
of  this  court,  rendered  in  1897,  in  an  action  in  which  the  village  of 
Oneida  was  defendant,  adjudging  that  the  German  Hose  Company 
was  entitled  to  receive  all  the  tax  moneys  paid  by  the  Foreign  Insur- 
ance Companies.  At  that  time,  however,  not  only  was  there  in  exist- 
ence a  resolution  of  the  village  board  of  trustees,  directing  such  pay- 
ment, but  the  facts  relating  to  the  organization  of  the  fire  department 
appear  to  have  been  vitally  different.  Neither  is  the  fact  of  the  vol- 
untary pajmient  of  these  moneys  to  the  German  Hose  Company,  prior 
to  1910,  of  any  binding  effect  in  this  action. 

The  case  of  Exempt  Firemen's  Benevolent  Association  of  City  of 
New  York  v.  Roome,  93  N.  Y,  313,  45  Am.  Rep.  217,  has  been  cited, 
and  the  opinion  therein  quoted  from,  in  appellant's  brief  as  sustaining 
appellant's  contention,  'The  question  there  involved  was  simply  as  to 
the  constitutionality  of  chapter  633  of  the  Laws  of  1866,  entitled  "An 
act  in  relation  to  the  benevolent  fund  of  the  late  volunteer  department 
in  the  city  of  New  York,"  and  the  amendments  thereto  requiring  pay- 
ment to  that  corporation  for  terms  of  years  of  the  tax  on  the  receipts 
of  the  foreign  fire  insurance  companies  doing  business  in  the  city 
of  New  York.  In  the  earlier  existence  of  that  city  the  fire  department 
was  composed  wholly  of  volunteers,  and  the  tax  imposed  upon  foreign 
fire  insurance  companies  was  required  to  be  applied  to  the  benefit  of 
volunteer  firemen  and  their  families.    As  in  time  the  volunteer  or- 
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g^ization  necessarfly  ,^ave  way  to  a  paid  department,  the  applica- 
tion of  the  funds  received  from  foreign  insurance  companies  was 
changed,  until  at  the  present  time  45  per  cent,  thereof  is  required  to 
be  paid  into  a  fireman's  benevolent  fund,  from  which  it  is  applied  to 
the  relief  of  members  of  the  former  volunteer  department,  and  their 
families,  and  45  per  cent,  thereof  is  required  to  be  paid  into  the  relief 
fund  of  the  fire  department  from  which  are  paid  the  pensions  and 
money  for  the  relief  of  members  of  the  paid  department  and  their 
families.    Greater  New  York  Charter,  §§  808-812. 

However,  the  statutes  applicable  to  the  village  and  city  of  Oneida 
have  required  the  moneys  received  as  a  tax  upon  foreign  fire  insur- 
ance companies  to  be  paid  for  the  use  and  benefit  of  the  fire  depart- 
ment without  originally  specifying  the  disposition  thereof.  Chapter 
465,  Laws  1875.  By  chapter  153,  Laws  1879,  a  provision  was  first 
made  for  the  apportionment  of  these  moneys  to  the  treasurers  of  the 
several  fire  companies  recognized  by  the  common  council  or  the  trus- 
tees of  such  city  or  village.  These  provisions  requirii^  the  moneys 
to  be  paid  for  the  use  and  benefit  of  the  fire  department  and  to  be 
apportioned  among  the  several  companies  have  since  been  continued 
and  were  adopted  in  both  revisions  of  the  Insurance  Law  (Gen.  Laws, 
c.  38,  §§  133-135;  Consol.  Laws  1909,  c.  28,  §§  133-135).  There  is 
not  to  be  found  in  any  statute,  applicable  to  the  village  or  city  of 
Oneida,  any  discrimination  between  volunteer  and  paid  firemen  as 
recipients  of  these  moneys.  The  four  companies  have  been  recognized 
by  the  common  council  as  members  of  the  fire  department  of  the  city, 
and  the  moneys  in  question  should  therefore  be  apportioned  and  paid 
over  to  them  all. 

The  judgment  appealed  from  should  be  affirmed. 

Judgment  unanimously  affirmed,  with  costs.    All  concur. 


In  re  SWEENEY. 
(Supreme  Court,  Special  Term.    Schenectady  County.) 

1,  Elections  (8  154») — Contest — Judicial  Review. 

While  commissioner^  of  election  act  ministerially  and  have  no  power 
to  decide  that  ballots  with  similar,  but  not  identical,  names  were  intended 
for  the  same  candidate,  yet  under  Election  Law  (Laws  1911,  c.  891)  §  66, 
providing  that  any  action  or  neglect  of  the  officers  or  members  of  a  politi- 
cal convention,  committee,  or  inspector  of  a  primary  election,  etc.,  may 
be  reviewed  by  summary  proceedings  on  petition  presented  by  the  chair- 
man of  any  political  committee  before  the  Supreme  Court  or  a  Justice 
thereof,  the  court  In  such  a  proceeding  may  examine  and  determine  the 
intent  of  the  voter  in  designation  of  his  choice. 

[Ed.  Note. — For  other  cases,  see  Elections,  Cent  Dig.  §  136;  Dec.  Dig. 
i  154.*]' 

2.  Elections  (5  126*)  —  Pbimab?  Election  —  Political  Party  —  Rules  and 

Regulations. 

The  intention  and  desire  of  a  committee  of  a  political  party  not  to 
nominate  a  candidate  for  the  office  of  Justice  of  the  Supreme  Court,  and 
the  rules  and  regulations  of  the  Socialist  party  that  no  person  not  a  candl- 

*For  other  casea  see  some  topic  &  S  MDubbb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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date  In  good  standing  shall  be  eligible  as  a  candidate  ot  tiie  party  for  any 
jtolltlcal  office,  cannot  affect  the  constitutional  right  of  a  person  dniy  en- 
rolled with  that  party  to  vote  at  a  piimaiy  for  whomsoever  he  pleases  to 
become  the  candidate  of  the  party  for  Justice  of  the  Supreme  Ck>iirt. 

[Ed.  Note.— For  other  cases,  see  Elections,  Cent  Dig.  |  118 ;   Dec.  Dig. 
<  126.*] 

Petition  by  Daniel  J.  Sweeney,  Chairman  of  the  Socialist  Committee 
of  Schenectady  County,  to  review  the  action  and  neglect  of  Commis- 
sioners of  Election  in  and  for  Montgomery  Cotmty,  who  acted  in  mak- 
ing returns  from  the  inspectors'  returns  and  tally  sheets  at  a  primary 
election  held  September  16,  1913,  in  Montgomery  county,  and  to  cor- 
rect returns  made  by  the  commissioners  as  provided  by  Election  Law 
(Laws  1911,  c.  891)  §  56.    Petition  granted  in  part 

For  opinion  of  Supreme  Court,  Appellate  Division,  reversing  order, 
see  143  N.  Y.  Supp.  727;  and  for  opinion  of  Court  of  Appeals  re- 
versing that  decision,  see  103  N.  E.  164. 

Fryer  &  Lewis,  of  Schenectady,  for  the  petition. 

Andrew  J.  Nellis,  of  Albany,  and  George  B.  Smith,  of  Schenectady, 
opposed. 

WHITMYER,  J.  The  total  Socialist  vote  in  the  Fourth  judicial 
district  of  this  state,  for  the  office  of  Justice  of  the  Supreme  Court,  re- 
turned to  the  Secretary  of  State,  was :  Montgomery  County :  Henry 
V.  Borst,  5 ;  William  H.  Siebe,  5.  Schenectady  County :  Henry  V. 
Borst,  1 ;  John  E.  Wallace,  3;  Burritt  B.  Johnson,  1.  Upon  this  re- 
turn, the  Secretary  of  State  transmitted  a  certificate  of  nomination  of 
said  party  to  Henry  V.  Borst.  The  tally  sheet  of  said  party  for  the 
Third  district  of  Minden,  Montgomery  county,  shows  that  "H.  V. 
Borst"  received  one  vote,  and  the  return  of  the  inspectors  of  election 
for  said  .district  shows  that  "Henry  V.  Borst"  received  one  vote  for 
said  office.  The  tally  sheet  of  said  party  for  the  First  district  of  St. 
Johnsville,  Montgomery  county,  shows  that  "H.  V.  Borst"  received 
two  votes,  and  the  return  of  the  inspectors  of  election  for  said  dis- 
trict shows  that  "H.  V.  Borst"  received  two  votes  for  said  office.  The 
tally  sheet  of  said  party  for  the  Second  district  of  St.  Johnsville, 
Montgomery  county,  shows  that  "Harry  V.  Borst"  or  "Hany  V. 
Borst,"  or  some  similar  name,  received  two  votes,  and  the  return  of 
the  inspectors  of  election  for  said  district  shows  that  "H.  V.  Borst" 
received  two  votes  for  said  office.  The  tally  sheet  of  said  party  for 
the  Second  district  of  Glenville,  Schenectady  county,  and  the  return  of 
the  inspectors  of  election  for  said  district,  both  show  that  "Henry  V. 
Borst"  received  one  vote  for  said  office  in  said  district.  The  chair- 
man of  the  Socialist  county  committee  in  and  for  the  county  of  Sche- 
nectady has  instituted  this  proceeding  upon  these  facts,  under  section 
56  of  the  Election  Law  (Laws  1911,  c.  891),  and  seeks  to  have  the 
returns  of  the  commissioners  of  election  of  the  county  of  Montgomery 
corrected  in  accordance  with  the  facts,  and  the  certificate  issued  to 
Henry  V.  Borst  canceled  on  the  ground  that  the  Socialist  party  did 
not  nominate,  and  that  it  was  the  desire  and  intention  of  said  party  not 

'For  oUier  casaa  see  same  topic  &  i  HUUBut  la  Deo.  &  Am.  Dlgi.  1997  to  dato,  *  Rop'r  Indozw 
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to  make  any  nomination,  for  the  office  of  Justice  of  the  Supreme 
Court. 

The  papers  show  that  Henry  V.  Borst  has  practiced  law  for  many 
years  in  the  city  of  Amsterdam  in  said  county  of  Montgomery ;  that 
he  has  been  district  attorney,  and  county  judge  and  surrogate  of  said 
county ;  that  he  is  a  duly  enrolled  Democrat  of  the  city  of  Amsterdam 
in  said  county,  and  not  an  enrolled  Socialist;  that  he  was  appointed 
Justice  of  the  Supreme  Court  in  and  for  said  district  in  February, 
1913,  and  has  ever  since  acted  and  is  now  acting  as  such ;  and  that 
he  is  the  nominee  of  the  Democratic  party,  the  National  Progressive 
party,  and  the  Independence  League  for  said  office  in  said  district. 
The  papers  also  show  that  William  H.  Siebe  is  a  duly  enrolled  Social- 
ist, and  is  not  and  never  has  been  an  attorney  at  law.  And  the  con- 
stitution of  the  Socialist  party  provides  that  no  person,  who  is  not  in 
good  standing  at  the  time  of  his  nomination,  and  has  been  such  for  a 
period  of  two  years  preceding  the  date  thereof,  shall  be  eligible  as  a 
candidate  of  said  party  for  any  political  or  public  office. 

Section  56  of  the  Election  Law  (chapter  891,  Laws  of  1911),  so  far 
as  material,  reads  as  follows: 

"Sec.  56.  Contests ;  Judicial  review.  Any  action  or  neglect  of  the  officers  or 
members  of  a  political  convention  or  committee,  or  of  any  Inspector  of  primary 
election,  or  of  any  public  officer  or  board  with  regard  to  the  right  of  any  person  to 
participate  in  a  primary  election,  convention  or  committee,  or  to  enroll  with  any 
party,  or  with  regard  to  any  right  given  to  or  duty  {irescribed  for,  any  voter, 
political  committee,  political  convention,  officer  or  board,  by  this  article,  shall  be 
reviewable  by  summary  proceedings  upon  the  •  •  •  petition  presented  by 
the  chairman  of  any  political  committee,  which  summary  proceedings  may  be  in-  ' 
stitnted  before  the  supreme  court  or  a  Justice  thereof,  within  the  Judicial  dis- 
trict where  the  transaction  act,  or  neglect  of  duty  took  place.  Such  proceed- 
ings shall  be  heard  upon  sncfa  notice  as  the  court  or  Justice  thereof  shall  di- 
rect. In  reviewing  sudi  action  or  neglect,  the  court.  Justice  or  Judge  sball 
consider,  but  need  not  be  controlled  by,  any  action  cr  determination  of  t^e 
regularly  constituted  party  authorities  upon  the  questions  arising  in  refer- 
ence thereto,  and  shall  make  such  decision  and  order  as,  under  all  the  facts 
and  circumstances  of  the  case,  Justice  may  require.  •  •  *  The  action  of 
any  custodian  of  primary  records  In  canvassing  and  certifying  the  result  of 
any  primary  election,  or  of  the  Secretary  of  State  in  preparing  and  certify- 
ing the  list  of  delegates  to  any  convention,  or  members  of  a  state  committee, 
may  be  reviewed  In  like  manner  by  the  Supreme  Court,  or  a  Justice  thereof, 
which  by  order  may  make  any  change  in  the  result  of  such  primary  election 
as  certified  to  by  the  custodian  of  primary  records,  or  any  change  or  altera- 
tion in  the  list  of  delegates  or  members  of  a  state  committee  prepared  by  the 
Secretary  of  State,  as  Justice  may  require.  The  change  or  alteration  so 
made,  If  the  result  is  as  to  the  nomination  of  a  candidate  for  an  elective 
office,  the  name  of  the  person  so  adjudged  to  have  been  accredited  with  the 
greatest  number  of  votes  at  such  primary  for  such  elective  office,  shall  be 
placed  upon  the  official  ballot  as  the  candidate  for  the  party  holding  such 
primary;  and  any  change  or  alteration  so  made  by  the  court  or  the  Justice 
thereof  in  the  statement  of  the  list  of  delegates  shall  be  included  in  the  state- 
ment of  the  list  of  delegates  to  be  certified  by  the  secretary  of  state,  to  the 
chairman  or  the  secretary  of  the  state  committee,  or  the  chairman  of  such 
other  political  committee,  as  under  the  provisions  of  this  article,  are  em- 
powered to  call  the  conventions  to  which  such  delegates  are  elected." 

The  Legislature  has  made  a  decided  change  by  the  law  as  it  now 
stands  in  the  scope  of  the  review  by  these  proceedings  of  the  retuni 
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and  canvass  by  custodians  of  primary  records.  Under  the  law  as  it 
stood  prior  to  the  enactment  of  chapter  891,  Laws  of  1911,  the  review 
was  confined  to  the  matters  only  of  which  the  canvassing  board  had  ju- 
risdiction. People  ex  rcl.  Calihan  v.  Hunt,  75  App.  Div.  33,  77  N.  Y. 
Supp.  973;  Matter  of  Hines,  141  App.  Div.  569,  126  N.  Y.  Supp.  386. 
As  that  board  acted  ministerially  only,  it  was  held  that  it  could  not 
assume  to  decide  that  ballots  with  similar  names  were  intended  for 
the  same  candidate.  This  has  been  changed.  Now,  the  action  of  cus- 
todians of  primary  records  in  canvassing  and  certifying  the  result  of 
any  primary  election  may  be  reviewed  in  like  manner  by  the  Supreme 
Court  or  a  justice  thereof,  and  such  court  or  justice  may  by  order  make 
any  change  in  the  result  of  such  primary  election  as  certified  to  by  the 
custodians  of  primary  records,  as  justice  may  require,  and  the  change 
or  alteration  so  made,  if  the  result  is  as  to  the  nomination  of  a  candi- 
date for  an  elective  office,  the  name  of  the  person  so  adjudged  to  have 
been  accredited  with  the  greatest  number  of  votes  at  such  primary  for 
such  elective  office,  shall  be  placed  upon  the  official  ballot  as  the  can- 
didate for  the  party  holding  such  primary.  This  provision  was  not 
contained  in  the  law  as  it  stood  prior  to  1911,  and  seems  to  show,  on 
its  face,  that  the  Legislature  intended  to  enlarge  the  scope  of  the  re- 
view by  the  court 

[1]  While  convmissioners  of  election  still  act  ministerially  and 
have  no  power  to  decide  that  ballots  with  similar  names  were 
intended  for  the  same  candidate,  nevertheless,  it  seems  clear  that 
the  intent  of  the  voter  is  now  a  mjatter  which  the  court  may  de- 
termine in  this  proceeding.  Matter  of  Zimmer,  77  Misc.  Rep.  336, 
136  N.  Y.  Supp.  506.  Matter  of  King,  155  App.  Div.  720,  140  N,  Y. 
Supp.  914,  is  not  opposed  to  this  view.  The  decision  in  that  case  re- 
lated to  that  portion  of  section  56  which  is  similar  to  section  70  of  the 
law  as  it  stood  prior  to  the  enactment  of  chapter  891  of  the  Laws  of 
1911,  under  \yhich  Matter  of  Hines,  supra,  and  the  otfier  cases  cited 
by  petitioner,  were  decided.  The  portion  of  the  section,  under  consid- 
eration here,  was  not  discussed  in  any  way.  There  can  be  no  doubt 
about  the  fact  that  the  votes  cast  for  "H.  V.  Borst"  and  "Harry  V. 
Borst"  or  "Hany  V.  Borst,"  or  some  similar  name,  were  intended  for 
Henry  V.  Borst 

[2]  The  intention  and  desire  of  the  Socialist  committee  not  to  nom- 
inate a  candidate  for  the  office  of  Justice  of  the  Supreme  Court,  and 
the  rules  and  regulations  of  the  Socialist  party  to  the  effect  that  no 
person,  not  a  Socialist  in  good  standing,  shall  be  eligible  as  a  candidate 
of  the  party  for  any  political  office,  cannot  affect  the  constitutional 
right  of  a  person  duly  enrolled  with  that  party  to  vote  at  a  primary  for 
whomsoever  he  may  please.  The  rules  and  regulations  of  a  party  are 
to  be  considered,  but  they  catmot  stand  against  the  constitutional  right 
of  the  voter.  Election  Law,  §  56 ;  Matter  of  Heacock,  18  Misc.  Rep. 
311, 41  N.  Y.  Supp.  161.  Whatever  may  be  said  about  the  matter  oth- 
erwise, it  seems  clear  that  the  votes  cast  as  shown  were  intended  for 
Henry  V.  Borst.  The  return  of  the  commissioners  of  election,  how- 
ever, is  clearly  erroneous,  and  should  be  corrected  to  show  the  facts ; 
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but  the  petition,  so  far  as  it  asks  that  the  certificate  of  nomination 
from  the  Secretary  of  State  to  Henry  V.  Borst  be  canceled,  should  be 
denied,  at  least  in  this  proceeding. 
An  order  may  be  prepared  accordingly. 


(150  App.  Dlv.  192.) 

TWBEDIB  TRADING  CO.  ▼.  CRAIO  et  aL 

(Sapreme  Court,  Appellate  Diylslon,  First  Department    November  14,  1913.) 

1.  SHiFPiRa  ({  176*) — Cabbiaok  of  Goods — Dblitebt  to  Ship. 

The  charter  party  being  silent  as  to  the  wharf  at  which  the  cargo  of 
lumber  was  to  be  loaded,  and  it  not  appearing  that  when  it  was  made  the 
carrier  knew  on  what  wharf  It  was,  or  how  it  was  piled,  but  It  being  pro- 
Tided  merely  that  the  shipper  should  furnish  the  lumber  at  the  rate  of 
200,000  feet  per  day,  and  that  the  ship  should' employ  her  own  stevedore, 
it  was  the  shipper's  duty  to  deliver  the  lumber  at  a  place  convenient  for 
loading  directly  into  the  ship. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  ${  672-574;  Dec. 
Dig.  {  175.»] 

2.  Shippinq   (S  172») — Dkmubbaoe — Dkuvkkt  to  Ship — Evimnct — Costoh 

ard  usaqb. 

On  the  question  of  what  would  be  a  good  delivery  within  a  shipper's 
duty  of  delivering  lumber  at  a  place  convenient  for  loading  directly  Into 
the  ship,  the  charter  party  being  silent  thereon,  it  may  be  shown,  under 
appropriate  pleading,  in  an  action  by  the  carrier  for  demurrage,  that 
there  was  a  general  usage  or  custom  requiring  the  shipper  to  bring  tbe 
lumber  within  reach  of  the  ordinary  ship's  tackle. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  i  669;  Dec.  Dig. 
S  172.*] 

3.  SniFPiNO  (S  184*) — ^DBiroBBAGE — ^AonoR — Evidence. 

Tbe  burden  being  on  plaintiff,  in  an  action  by  a  carrier  for  demurrage, 
to  show  the  delay  was  caused  by  the  shipper's  failure  to  deliver  the  lum- 
ber within  reach  of  the  ordinary  ship's  tackle,  it  was  entitled  to  show, 
not  only  that  it  had  such  tackle,  but  also  the  difference  between  what 
the  stevedores  could  have  loaded,  had  the  lumber  been  delivered  within 
such  distance,  and  what  ttaey  were  able  to  load  with  the  lumber  delivered 
as  it  was. 

[Ed.  Note. — ^For  other  cases,  see  Shipping,  Cent  Dig.  |  506;  Dec  Dig. 
i  184.*] 

4.  Evidence  (J  620*) — Opinions — Subject  of  Expebt  Testiicont. 

The  question  how  much  lumber  a  given  number  of  stevedores  could  load 
into  a  steamer  in  a  given  time  is  one  on  which  expert  testimony  is  proper, 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  {  2820 ;  Dea  Dig. 
i  620.*] 

5.  Shifpino  (i  184*) — DEinmBAOE — Action — ^Dahaoes — Evidence. 

A  carrier,  in  an  action  for  demurrage  because  of  the  shipper's  failure 
to  deliver  the  lumber  sufficiently  near  the  ship,  shows  damages,  it  show- 
ing it  did  not  own  the  ship,  but  had  it  on  time  charter  and  was  paying 
therefor  a  certain  amount  per  day,  and  also  showing  the  amount  and 
value  of  the  coal  used  per  day  while  the  vessel  was  delayed  at  the  dock. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent  Dig.  {  696;  Dec.  Dig. 
§  184.*] 

C.  Shippinq  (f  175*) — Dehubbaok — Eitect  or  Biix  of  Ladinq. 

In  the  absence  of  evidence  of  intention  to  tbe  contrary,  ttie  bill  of  lad- 
ing, though  issued  after  the  vessel  was  loaded,  providing  "any  detention 
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on  the  part  of  the  shipper  in  supplying  cargo  as  fast  as  steamer  can  re- 
ceive to  be  accounted  for  by  payment  of  demurrage"  at  a  ceittain  rate, 
relates  back,  and  governs  liability  of  the  shipper  for  delay  caused  by  him 
during  the  loading. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Gent  Dig.  H  672-{>74;  Dec. 
Dig.  I  176.»] 

Hotcbklss,  3.,  dissenting  in  part 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Tweedie  Trading  Company  against  George  F.  Craig 
and  others,  partners  as  George  F.  Craig  &  Co.  From  a  judgment  dis- 
missing the  complaint,  pursuant  to  an  order  made  on  motion  at  the 
close  of  plaintiff's  case  on  a  trial  of  the  issues  before  the  court  and  a 
jury,  plaintiff  appeals.   Reversed  and  new  trial  granted. 

See,  also,  157  App.  Div.  911.  142  N.  Y.  Supp.  1148. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Ralph  James  M.  Bullowa,  of  New  York  City  (Emilie  M.  Bullowa, 
of  New  York  City,  on  the  brief),  for  appellant 

D.  Theodore  Kelly,  of  New  York  City  (Ch'arles  F.  Williams,  of  New 
York  City,  on  the  brief),  for  respondents. 

LAUGHLIN,  J.  The  action  is  brought  to  recover  demurrage  and 
additional  special  damages  through  the  alleged  failure  of  the  defendants 
to  furnish  a  cargo  of  lumber  for  loading  on  plaintiff's  steamship  Nord- 
pol  in  accordance  with  the  provisions  of  a  charter  party  made  between 
the  parties,  the  Southern  Shipping  Company  acting  as  broker  for  the 
plaintiff,  and  one  of  the  defendants  for  Uie  defendants,  on  the  7th  day 
of  January,  1907,  at  Saviinnah,  Ga.  The  charter  party  is  in  the  form 
of  a  letter  addressed  by  said  shipping  company  to  one  of  the  defend- 
ants, and  accepted  by  him  in  writing,  the  body  of  which  is  as  follows : 

"We  hereby  confirm  for  account  of  the  Tweedie  Trading  Company,  New 
York,  engagement  from  you  of  a  million  and  a  quarter  feet  (1,250,000  ft.) 
pitch  pine  lumber  hence  to  St  John,  N.  B.,  by  the  above  steamer,  on  the  fol- 
lowing terms: 

"Bate  to  be  seven  dollars  (97.00)  per  thousand  superficial  feet  under  deck, 
charge  [sic]  to  be  furnished  here  at  the  rate  of  two  hundred  thousand  feet 
(200,000  ft)  per  working  day  and  to  be  discharged  on  cars  at  port  of  dis- 
cbarge, according  to  the  custom  of  the  port  Ship  to  employ  her  own  steve- 
dore and  to  have  the  privilege  of  taking  other  cargo  and  calling  at  other  ports 
en  route.  Steamer  is  now  on  passage  to  Savannah  from  Hampton  Boads, 
and  will  be  ready  for  cargo  immediately  she  arrives,  which  should  be  to- 
morrow afternoon  or  Wednesday  morning." 

At  the  time  the  contract  was  made  most  of  the  cargo,  but,  according 
to  some  of  the  evidence,  not  all  of  it,  was  on  a  schooner  dock  or  wharf 
in  Savannah;  but  whether  or  not  that  fact  was  known  to  plaintiff's 
agent  does  not  appear. 

The  evidence  shows  that  the  steamer  arrived  in  Savannah  at  7:30 
o'clock  in  the  morning  of  January  8th.  .  The  captain  reported  to  Mr. 
Harris  who  was  the  president  and  manager  of  said  shipping  company, 
and  he  testified  that  "Mr.  Harris  told  me  where  to  berth."  The  evi- 
dence shows  that  the  steamer  was  moored  at  the  dock  where  the  lum- 
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ber  was  piled  shortly  after  noon  on  the  9th  of  January,  and  it  is  stated 
in  the  points  on  both  sides  that  the  loading  began  on  that  day,  and  was 
completed  on  the  21st  or  22d  of  the  same  month ;  but  those  facts  ap- 
pear in  the  record  from  a  translation  of  a  Norwegian  log  book  which 
was  excluded  and  marked  for  identification.  It  appears  that  there  was 
a  railroad  track  along  the  dock,  and  the  lumber,  which  evidently  was 
brought  to  the  dock  on  cars,  was  placed  in  piles  lengthwise  of  the 
dock  and  parallel  with  the  string  piece  of  the  dock,  leaving  an  open 
space  of  about  10  or  12  feet  between  it  and  the  lumber.  Outside  this 
string  piece  pier  points  extended  into  the  water  between  30  and  40 
feet,  at  the  extreme  points  forming  projections  described  as  appearing 
like  the  teeth  of  a  saw.  They  were  designed  for  berths  for  small 
schooners.  The  Nordpol  was  340  feet  in  length,  and  when  brought  to 
the  dock  extended  both  at  the  stern  and  bow  considerably  beyond  three 
of  these  pier  points,  so  that  the  side  of  the  vessel  nearest  the  dock  was 
some  30  or  40  feet  from  the  string  piece,  consequently  between  40  and 
52  feet  from  the  nearest  lumber.  The  vessel  contained  four  holds  for 
lumber  and  was  equipped  with  tackle  and  a  hoisting  engine  and  ap- 
paratus for  loading  the  lumber,  and  employed  the  ordinary  number  of 
stevedores  to  load  the  lumber  into  the  four  holds  at  the  same  time. 
The  lumber  piles  extended  back  about  30  or  40  feet,  so  that  some  of 
it  was  about  90  feet  from  the  side  of  the  vessel.  The  evidence  does  not 
show  where  the  lumber  which  was  brought  to  the  dock  after  the  steam- 
er arrived,  if  any  was  so  brought,  was  placed.  The  evidence  shows 
that  the  ordinary  ship's  tackle  was  inadequate  to  reach  this  lumber  on 
account  of  the  distance  at  which  it  was  piled  from  the  side  of  the 
steamer,  and  that  it  was  necessary  to  drag  the  lumber  partly  over  the 
pier  and  pier  points  and  partly  over  the  water  between  the  pier  points 
to  the  side  of  the  steamer,  and  then  to  lift  it  over  the  side  and  into 
the  hatches ;  and  the  captain  testified  that  "to  load  the  lumber  we  had 
to  use  the  whole  tackle,  and  an  extra  tackle  added  to  that,  to  reach  up 
to  the  piles,"  and  that  the  necessity  of  dragging  materially  detained  the 
loading  of  the  steamer. 

The  plaintiff  alleged  that  after  the  cargo  was  loaded  it  issued  a  bill 
of  lading,  which  was  delivered  to  and  accepted  by  the  defendants, 
and  constituted  the  agreement  between  the  parties  for  the  tranoporta- 
tion  of  the  lumber,  and  that  it  was  provided  therein  that  the  steamer 
should  commence  loading  immediately  on  arrival  at  the  port,  and  con- 
tinue loading,  working  all  hatches  at  once,  day  and  night  and  Sundays 
and  holidays,  "any  custom  of  the  port  to  the  contrary  notwithstanding," 
and  that : 

"Any  detention  on  the  part  of  the  shipper  In  supplying  cargo  as  fast  as 
steamer  can  receive  to  be  accounted  for  by  the  payment  of  demurrage  by 
them  at  the  rate  of  eight  pence  British  sterling  per  steamer's  net  register 
ton,  and  steamer  to  have  a  lien  on  cargo  for  same." 

In  the  complaint,  as  originally  served,  it  was  alleged  that  the  defend- 
ant failed  to  deliver  the  lumber  according  to  the  contract  and  bill  of 
lading,  and  thereby  became  liable  to  plaintiff  for  demurrage  as  pre- 
scribed in  the  bill  of  lading.  On  the  trial  the  complaint  was  amended 
by  adding  an  allegation  to  the  effect  that,  under  the  provisions  of  the 
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contract  and  bill  of  Jading,  and  under  the  custom  of  the  business  and 
of  the  port  and  of  all  Atlantic  ports : 

"When  a  shipper  Is  required  to  famish  lumber  to  a  steamer,  to  be  loaded 
at  a  certain  rate,  the  custom  requires  that  the  shipper,  if  it  supplies  the 
wharf,  supply  a  wharf  where  the  ship  can  load  the  lumber  within  reach  of 
the  ship's  tackles." 

[1]  On  objection  interposed  on  behalf  of  the  defendant  the  court 
excluded  evidence  by  which,  evidently,  plaintiff  expected  to  show  that 
in  negotiating  the  contract  nothing  was  said  with  respect  to  the  wharf 
from  which  the  lumber  was  to  be  loaded  or,  at  least,  that  plaintiff's 
agent  at  Savannah  did  not  inform  it  where  the  lumber  was.  It  is  ar- 
gued in  behalf  of  the  respondent  that  it  is  to  be  inferred  that  plaintiff's 
agent  knew  where  the  lumber  was,  and  that  the  charter  party  is  to  be 
considered  as  having  been  made  for  the  loading  of  the  lumber  at  that 
particular  dock,  and  from  the  place  where  the  lumber  was  then  piled 
thereon.  The  evidence  does  not  establish  the  premises  upon  which 
that  legal  argument  is  founded.  It  may  be  argued,  with  at  least 
equal  if  not  greater  force,  that  if  the  carrier  had  intended  to  accept 
the  lumber  as  it  was  piled  on  the  dock  as  a  good  delivery  for  loading, 
the  contract  would  have  so  provided,  instead  of  providing  in  general 
terms  that  the  shipper  should  furnish  the  lumber  at  the  rate  of  200,000 
feet  per  day.  It  is  no  answer  to  this  suggestion  that  the  lumber  may 
not  have  all  been  on  the  dock  at  that  time,  for  if  the  contract  was 
made  with  reference  to  that  particular  dock  and  the  location  of  the 
lumber  at  the  time,  it  is  reasonable  to  infer  that  it  would  have  con- 
tained a  reference  to  the  dock,  and  would  have  contained  some  ex- 
press provision  with  reference  to  the  lumber  which  was  not  then 
there.  For  the  purposes  of  this  appeal,  therefore,  the  contract  is  to  be 
interpreted  as  one  silent  with  respect  to  the  wharf  at  which  the  cargo 
was  to  be  loaded.  In  such  circumstances,  manifestly,  it  is  the  duty  of 
the  shipper  to  deliver  the  cargo  at  a  convenient  place  for  loading  in  the 
port  from  which  the  shipment  is  to  be  made.  It  is  no  more  the  duty 
of  the  carrier,  in  the  absence  of  some  general  custom  which  might  be 
controlling,  to  unload  the  lumber  from  cars,  or  to  haul  it  from  any 
considerable  distance  to  the  ship's  side,  than  it  would  be  to  cut  the  tim- 
ber in  the  forest  and  saw  and  transport  the  lumber.  The  contract  pro- 
vided that  the  ship  should  employ  her  own  stevedore,  and  it  is  fairly 
to  be  inferred  that  the  lumber  should  be  so  placed  that  the  only  labor 
required  to  load  it  into  the  holds  of  the  vessel  would  be  that  ordinarily 
performed  by  stevedores,  which  is  confined  to  loading  and  unloading 
vessels  in  port  under  the  direction  and  subject  to  the  control  of  the 
master  of  the  ship.  The  Elton,  83  Fed.  519,  31  C.  C.  A.  496;  Rankin 
v.  Merchants'  &  Miners'  Trans.  Co.,  73  Ga.  229,  54  Am.  Rep.  874.  It 
is  fairly  to.be  implied  that  the  cargo  was  to  be  delivered  at  a  place 
convenient  for  loading  directly  onto  the  steamer.  On  the  evidence  to 
which  reference  has  been  made,  I  think  the  plaintiff  showed  a  breach 
of  the  contract  on  the  part  of  the  defendant  in  not  delivering  the  lum- 
ber at  a  convenient  point  for  loading. 

[2]  On  the  precise  question,  however,  as  to  what  would  be  a  good 
delivery  in  such  circumstances,  I  think  it  was  competent  to  show,  under 
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the  amended  complaint,  that  there  was  a  general,  but  well-known,  usage 
or  custom  under  which  it  was  the  duty  of  the  shipper  to  bring  the  lum- 
ber within  reach  of  ihe  ordinary  ship's  tackle.  The  plaintiff  was  pre- 
cluded from  presenting  such  evidence,  and  since  the  charter  party  was 
silent  on  that  point,  I  am  of  opinion  that  the  court  erred  in  excluding 
the  evidence.  McPherson  v.  Cox,  86  N.  Y.  472 ;  Donovan  v.  Standard 
Oil  Co.,  155  N.  Y.  112,  49  N.  E.  678.  Notwithstanding  the  exclusion 
of  this  evidence,  the  court  did  admit  evidence  tending  to  show  that  by 
custom  a  delivery  more  than  50  feet  from  the  side  of  the  vessel  would 
not  be  a  good  delivery.  It  being  uncontroverted  that  a  large  part  of  the 
lumber  was  delivered  at  a  distance  considerably  greater  than  50  feet, 
that  evidence  showed  a  breach  of  duty  on  the  part  of  the  defendants. 

[3]  While  the  plaintiff  was  permitted  to  offer  some  general  evi- 
dence from  which  it  may  be  inferred  that  the  ship  was  equipped 
with  the  usual  tackle,  and  that  the  necessary  number  of  stevedores 
was  employed,  yet  the  court  erred  in  excluding  definite  proof  to  show 
that  the  steamer  was  properly  equipped  with  tackle  in  ordinary  use, 
and  how  much  lumber  could  have  been  loaded  with  the  force  em- 
ployed, if  the  lumber  had  been  delivered  within  reach  of  the  ship's 
tackle,  for  the  burden  was  on  the  plaintiff  to  show  that  the  delay 
was  necessarily  caused  by  defendants'  failure  to  deliver  the  lumber 
within  reach  of  the  ship's  tackle,  an3  in  order  to  do  that  it  was  neces- 
sary to  show  how  much  the  stevedores  could  have  loaded  had  the. 
delivery  been  made  according  to  the  contract,  as  well  as  how  much 
they  were  able  to  load  in  taking  the  lumber  from  beyond  the  reach 
of  the  ship's  tackle. 

[4]  The  question  as  to  how  much  lumber  a  given  number  of  com- 
petent stevedores  could  load  into  the  steamer  in  a  given  time  mani- 
festly was  one  upon  which  it  was  proper  to  give  expert  evidence,  and 
it  is  doubtful  whether  it  could  be  proved  in  any  other  manner,  for 
neither  the  court  nor  the  jury  could  take  judicial  notice  of  such  mat- 
ters (Van  Wycklen  v.  Brooklyn,  118  N.  Y.  424,  24  N.  E.  179),  and 
it  is  not  quite  clear  that  the  facts  could  be  so  stated  or  described  to 
the  jury  as  to  enable  them  to  reach  a  correct  determination  with  re- 
spect thereto  (McRorie  v.  Monroe,  203  N.  Y.  426,  96  N.  E.  724,  Ann. 
Cas.  1913B,  94;  Jenks  v.  Thompson,  179  N.  Y.  20,  71  N.  E.  266; 
see,  also,  Finn  v.  Cassidy,  165  N.  Y.  584,  59  N.  E.  311,  53  L.  R.  A. 
877;  German  Ins.  Co.  v.  N.  Y.  Gas  &  El.  Co.,  103  App.  Div.  310, 
93  N.  Y.  Supp.  1132,  affirmed  185  N.  Y.  581,  78  N.  E.  1103;  Regan 
V.  Brooklyn  Heights  R.  R.  Co.,  115  App.  Div.  705,  101  N.  Y,  Supp. 
213). 

[6]  Counsel  for  the  respondent  contends  that  the  plaintiff  failed 
to  show  any  damages,  and  that  therefore  the  judgment  should  in  no 
event  be  reversed.  The  principal  argument  on  this  point  is  to  the 
effect  that  the  bill  of  lading,  which  was  issued  after  the  cargo  was 
loaded,  does  not  govern  demurrage  for  detention  at  the  port  of  lading. 
The  plaintiff,  however,  gave  evidence  of  substantial  damages  which 
it  would  be  entitled  to  recover  even  though  the  bill  of  lading  does 
not  govern  demurrage  for  detention  while  loading.  The  plaintiff 
showed  that  it  did  not  own  but  had  the  Nordpol  "on  time  charter,"  by 
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which  was  meant  that  it  had  the  entire  use  of  the  vessel,  and,  fttrther, 
that  it  was  paying  at  the  rate  of  $149.49  per  day  therefor.  Plaintiff 
also  showed  the  amount  and  value  of  the  coal  used  per  day  while  the 
vessel  was  delayed  at  the  dock. 

[I]  These  views  require  a  reversal;  and,  although  the  question  as 
to  whether  the  bill  of  lading  is  controlling  on  the  question  of  de- 
murrage is  not  presented  for  decision,  since  that  question  has  been 
argued  on  both  sides  and  will  arise  on  a  new  trial,  we  deem  it  proper 
to  discuss  it  to  some  extent.  The  freight  charges  were  to  be  and 
were  pafd  on  the  delivery  of  the  cargo  at  the  port  of  destination. 
The  record  does  not  show  the  circumstances  attending  the  delivery, 
and  since  the  effect  thereof  therefore  could  not  be  fully  argued,  we 
express  no  opinion  as  to  whether  the  plaintiff  may  or  may  not  have 
waived  its  right  to  recover  by  relinquishing  its  lien  and  surrendering 
the  cargo,  or  by  anything  else  occurring  at  that  time. 

It  is  claimed  on  the  part  of  the  respondents  that  the  plaintiff  issued 
the  bill  of  lading  without  making  any  claim  for  demurrage  or  other 
charges,  and  that  it  thereby  waived  its  right  thereto.  On  that  point 
also  the  record  does  not  fuUy  disclose  the  facts.  The  plaintiff  merely 
showed  by  the  testimony  of  one  of  the  defendants  that  while  the 
cargo  was  being  loaded  he  suggested  to  plaintiff's  agent  that  defend- 
ants' form  of  bill  of  lading  be  used,  and  was  advised  that  plaintiff 
requested  that  its  own  form  of  bill  of  lading  be  used,  and  that,  after 
asking  to  have  certain  clauses  put  in  plaintiff's  bill  of  lading^from 
clauses  added  in  writing,  it  would  seem  that  such  request  was  grant- 
ed— ^he  agreed  to  accept  plaintiff's  form  of  bill  of  lading,  and  it  was 
prepared  and  issued  accordingly.  In  view  of  the  provisions  of  that 
bill  of  lading  with  respect  to  demurrage  at  the  port  of  loading,  it 
cannot  be  said  that  the  issuance  thereof  in  and  of  itself  constitutes  a 
waiver  of  plaintiff's  right  to  demurrage  or  damages.  The  charter 
party  contained  no  provision  with  respect  to  demurrage.  It  was  evi- 
dently contemplated  by  both  parties  that  as  soon  as  the  cargo  should 
be  loaded  a  bill  of  lading  containing  the  usual  provisions  with  respect 
to  such  cargoes  would  be  issued,  and  the  negotiations  of  the  parties 
with  respect  to  the  form  of  the  bill  of  lading  to  be  issued  clearly 
show  that  such  was  their  intention.  The  first  line  of  the  bill  of  lad- 
ing is  printed  in  red  in  the  form  of  a  notice  that  the  bill  of  lading 
"constitutes  the  contract  between  the  shipper,  *  *  *  and  the 
steamer."  It  is  well  settled  that  by  accepting  the  bill  of  lading  be- 
fore the  shipment  of  the  cargo  the  defendant  became  bound  thereby, 
notwithstanding  the  fact  that  the.  preliminary  contract  rested  in  parol, 
or  was  evidenced  by  a  writing  and  merely  prescribed  the  freight 
charges.  German  Ins.  Co.  v.  M.  &  C.  Co.,  72  N.  Y.  90,  28  Am.  Rep. 
113;  Hill  V.  Syracuse,  Binghamton  R.  R.  Co.,  73  N.  Y.  351,  29  Am. 
Rep.  163.  The  case  at  bar  is  much  stronger,  for  here  the  parties  ne- 
gotiated the  form  of  the  bill  of  lading,  and  agreed  upon  the  same 
while  the  cargo  was  being  loaded.  It  is  therefore  quite  clear  that  the 
rights  and  liabilities  of  the  plaintiff  and  defendants  after  the  issuance 
of  the  bill  of  lading  were  governed  thereby. 

It  is  contended,  however,  that  since  the  delay,  of  which  complaint 
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is  made,  occurred  prior  to  that  time,  the  bill  of  lading  is  not  control- 
ling. In  the  absence  of  evidence  that  the  parties  did  not  intend  that 
the  bill  of  lading  should  not  control  the  question  of  the  rate  of  demur- 
rage, we  are  of  opinion  that  the  bill  of  lading  relates  back  and  gov- 
erns the  liability  of  the  defendant  for  demurrage.  It  was  not  ex- 
pressly shown,  but  it  is  fairly  to  be  inferred,  that  it  was  usual  to  in- 
corporate in  bills  of  lading  which  are  issued  after  the  cargo  is  loaded 
provisions  governing  demurrage  at  the  port  of  loading  as  well  as 
at  the  port  of  destination.  If,  therefore,  this  was  a  customary  and 
usual  provision  it  must  have  been  contemplated  by  the  letter  herein 
quoted.    See  Donovan  v.  Standard  Oil  Co.,  supra. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event 

INGRAHAM,  P.  J.,  and  SCOTT  and  DOWLING,  JJ.,  concur. 

HOTCHKISS,  J.  I  concur  except  so  far  as  the  effect  of  the  bill 
of  lading  on  the  question  of  demurrage  is  concerned.  Whether  the 
bill  of  lading  was  or  was  not  intended  to  express  on  this  subject  any 
contract  between  the  parties  cannot,  I  think,  be  determined  on  this 
record.  Nor  do  the  circumstances  permit  of  so  Much  as  a  finding 
that  the  bill  of  lading  was  prima  facie  intended  as  evidence  of  any 
such  contract.  I  do  not  think  the  cases  of  German  Ins.  Co.  v.  M. 
St.  C.  Co.,  and  Hill  v.  S.  &  B.  R.  R.  Co.,  apply  where  there  has  been 
a  charter  party  and  a  bill  of  lading  is  issued  to  the  shipper  after  the 
event  has  happened  which  gives  rise  to  the  litigation. 


(158  App.  DlT.  638.) 

WARNBIM3UINLAN  ASPHALT  CO.  v.  CARLISLE,  State  Highway  Com'r. 

(Supreme  Court,  Appellate  Division,  Third  Department    November  12,  1913.) 

1.  Injunction  (S  24*)— Ibsuanck— Gboond. 

Where  the  work  on  public  highways  cannot  be  done  for  a  long  time, 
a  motion  to  enjoin  the  letting  of  such  work  will  not  be  denied,  on  the 
ground  that  it  would  work  a  public  inconvenience. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent.  Dig.  {  23;  Dea  Dig. 
i  24.*] 

2.  CONSTITUTIONAI.  LAW   (J  277*) — TtVZ  PBOCESS  OF  LAW — PbOPEBTT, 

One  of  the  property  rights  of  a  citizen,  which  cannot  be  taken  without 
due  process  of  law,  is  a  free  right  to  market  his  property. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  H  762, 
766,  949;    Dec.  Dig.  f  277.»] 

3.  States  ({  168%*) — StxiT  Against  State  OrFioEB— Bight  to  Maintain. 

Willie  a  taxpayer's  action  lies  only  against  municipalities,  and  not  a 
state,  yet  a  taxpayer,  who  manufactures  asphalt  paving  material,  may 
maintain  an  action  against  the  highway  commissioner  to  enjoin  him  from 
letting  contracts  for  the  repair  of  highways  which  specify  a  particular 
kind  of  asphalt  of  which  one  concern  has  a  monopoly,  in  violation  of 
Laws  1913,  c.  80,  i  14,  providing  that  no  patented  material  sball  be  sped- 
fled,  unless  there  be  a  reasonable  opportunity  for  competition,  thus  pre- 

•For  other  cues  see  sun*  topic  A  J  numbbb  In  Dec  t  Am.  Dlo-  1M7  to  date,  *  Rep'r  Indexes 
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eluding  plaintiff  from  selling  his  own  product,  for  that  works  a  special 
Injury  to  plaintiff,  and  may  deprive  blm  of  his  property  without  due 
process  of  law. 
[Ed.  Note.— If'or  other  cases,  see  States,  Dec.  Dig.  1 168^^.*] 

Appeal  from  Special  Term,  Albany  County. 

Action  by  the  Wamer-Quinlan  Asphalt  Company  against  John  N. 
Carlisle,  as  Commissioner  of  the  New  York  State  Highway  Commis- 
sion. From  an  order  denying  plaintiff's  motion  for  an  injunction, 
plaintiff  appeals.    Order  reversed,  and  motion  granted. 

Argued  before  SMITH.  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Henry  A.  Rubino,  of  New  York  City,  for  appellant. 
Thomas  Carmody,  Atty.  Gen.,  and  James  A.  Parsons,  Deputy  Atty. 
Gen.,  for  respondent. 

SMITH,  P.  J.  This  action  is  brought  to  enjoin  the  letting  of  a  cer- 
tain contract  for  highway  repair  on  the  ground  that  the  proposals  for 
bids  contained  specifications  which  were  in  violation  of  section  14  of 
chapter  80  of  the  Laws  of  1913,  adding  section  25  to  the  Highway 
Law.    That  paragraph  reads  as  follows : 

"Patented  Material  or  Articles.  In  the  construction,  maintenance  or  repair 
of  state  or  county  highways  no  patented  material  or  article  or  any  other  ma- 
terial or  article  shall  be  specified,  contracted  for  or  purchased,  except  under 
snch  circumstances  that  there  can  be  fair  and  reasonable  opportunity  foT 
competition,  the  conditions  to  secure  which  shall  be  prescribed  by  the  com- 
missioner of  highways." 

[1]  The  contention  of  the  plaintiff  is  that  in  the  specifications  for 
the  contract  which  is  sought  to  be  enjoined  was  included  the  descrip- 
tion of  an  asphaltum  which  precluded  any  opportunity  for  competition 
and  was  procurable  only  from  the  Barber  Asphalt  Company,  a  sub- 
sidiary of  the  General  Asphalt  Cornpany.  The  plaintiff  is  the  pro- 
ducer of  a  liquid  asphalt,  which  from  the  papers  would  appear  to  an- 
swer all  the  tests  prescribed  in  the  specifications,  except  that  the  spec- 
ifications call  for  a  solid  asphalt,  which  is  produced  only  by  the  single 
company,  the  General  Asphalt  Company,  and  its  subsidiaries.  From 
the  affidavits  it  would  appear  that  this  solid  asphalt  is  nothing  else 
than  the  liquid  asphalt  which  has  been  many  years  exposed,  so  that 
many  of  the  oils  have  been  evaporated  therefrom,  and  which  requires 
the  addition  of  further  oils  in  order  to  be  brought  back  into  a  state 
in  which  it  can  be  used  for  the  purposes  of  a  highway,  while  the  liquid 
asphalt,  not  having  been  exposed,  has  retained  within  itself  these  oils, 
which  make  it  adaptable  for  the  purposes  of  a  highway  without  such 
treatment.  These  facts  seem  to  be  supported  by  the  moving  papers 
and  were  not  questioned  by  the  Special  Term.  The  denial  of  the  in- 
junction was  put  upon  two  grounds :  First,  that  a  public  work  should 
not  be  interfered  with ;  secondly,  that  the  plaintiff  had  not  sufficient 
interest  to  authorize  an  action  upon  his  part  for  an  injunction.  The 
first  ground,  as  thus  stated,  would  seem  to  be  obviated  by  the  advance 
of  the  season,  so  that  the  roads  cannot  in  any  event  be  repaired  for 
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many  months.  The  sole  question,  then,  for  our  determination,  is 
whether  the  plaintifF  has  a  sufficient  special  interest  to  authorize  an 
action  upon  its  part  enjoining  the  highway  commissioner  from  letting 
these  contracts. 

[2,  8]  Whatever  may  have  been  the  theory  upon  which  this  action 
was  originally  started,  it  is  now  admitted  by  the  plaintiff's  counsel 
that  it  cannot  be  maintained  purely  as  a  taxpayers'  action ;  that  a  tax- 
payers' action  lies  only  as  against  municipalities,  and  does  not  lie 
against  the  state.  That  the  people  of  the  state,  through  the  Attorney 
General,  could  bring  the  action,  if  in  the  making  of  these  specifica- 
tions any  law  were  violated,  would  seem  to  be  undoubted.  It  is 
claimed,  however,  that  this  right  of  action  rests  also  with  the  plaintiff, 
because  of  the  threatened  injury  to  his  individual  rights.  The  plain- 
tiff admits  that  it  would  be  lawful  for  the  defendant  to  place  in  these 
specifications  any  test  as  to  quality  or  durability,  but  denies  the  right 
to  add  any  other  qualification,  which  does  not  go  either  to  quality  or 
durability,  which  would  preclude  its  right  or  the  right  of  any  contrac- 
tor to  bid  therefor  upon  the  basis  of  the  use  of  the  plaintiff's  product. 
In  Long  v.  Johnson,  70  Misc.  Rep.  308,  127  N.  Y.  Supp.  756,  it  is 
stated  that  an  officer  of  the  state  cannot  be  enjoined  at  the  suit  of  an 
individual  taxpayer,  "who  has  no  special  rights  or  grievances  aside 
from  the  great  mass  of  taxpayers."  In  Roosevelt  v.  Draper,  23  N.  Y. 
323,  such  an  action  on  behalf  of  an  individual  is  restricted  to  one  who 
had  "some  individual  interest,  distinct  from  that  which  belongs  to  every 
inhabitant  of  the  town  or  county,"  and  it  was  held  that  the  owning  of 
taxable  property  was  not  a  sufficient  interest  to  authorize  an  individual 
action.  In  MoUoy  v.  City  of  New  Rochelle,  198  N.  Y.  402, 92  N.  E..  94, 
30  L.  R.  A.  (N.  S.)  126,  a  taxpayer  was  allowed  to  bring  an  action  to 
prevent  an  official  illegal  act.  It  was  there  held  that  a  taxpayer  oth- 
erwise qualified  to  maintain  such  an  action  is  not  otherwise  disqualified 
"because  specially  and  peculiarly  interested  in  the  event."  In  that  case 
the  only  interest  to  which  reference  was  made  was  the  interest  of  a 
contractor  whose  bid  for  city  work  was  wrongfully  excluded.  We  are 
cited  to  no  cases,  and  have  been  able  to  find  none,  where  the  precise 
question  has  arisen  whether  the  owner  of  a  product  which  is  wrong- 
fully excluded  from  competition  in  a  public  contract  has  such  a  special 
interest  as  would  authorize  it  to  bring  an  action  restraining  the  illegal 
letting  of  the  contract.  Under  our  system  for  the  building  of  state 
highways  the  use  of  asphaltum  will  probably  be  very  great,  and  in  the 
'  contracts  sought  to  be  enjoined  is  not  inconsiderable.  If,  as  is  con- 
tended, the  plaintiff  has  a  product  which  can  meet  every  test  of  qual- 
ity and  durability  in  the  asphaltum  called  for  in  the  specifications,  and 
is  wrongfully  precluded  from  furnishing  such  asphalt  by  the  failure 
of  the  defendant  to  observe  the  law  in  making  the  specifications  so  as 
to  insure  competition,  it  would  seem  that  the  plaintiff  had  a  very  vital 
interest  to  protect  in  demanding  that  the  defendant  observe  the  re- 
quirements of  the  statute  in  making  his  specifications.  A  material 
part  of  his  market  has  been  taken  from  him.  In  all  the  authorities 
which  define  what  property  may  not  be  taken  from  a  citizen  without 
due  process  of  law,  the  free  right  to  market  his  property  is  recognized 
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as  one  of  the  rights  protected  by  the  Ginstitution.  In  People  v.  Hawk- 
ins, 157  N.  Y.  page  7,  51  N.  E.  258,  42  h.  R.  A.  490,  68  Am.  St  Rep. 
736,  Judge  O'Brien,  in  writing  for  the  Court  of  Appeals,  says : 

"The  dtiaen  cannot  be  deprived  of  bis  property  without  due  process  of  law. 
The  principle  embodied  in  this  constitutional  guaranty  Is  not  limited  to  the 
physical  taking  of  property.  Any  law  which  annihilates  Its  value,  restricts 
its  use,  or  takes  away  any  of  Its  essential  attributes,  comes  within  the  pur- 
view of  this  limitation  upon  legislative  power.  The  validity  of  all  such  laws 
Is  to  be  tested  by  the  purpose  of  their  enactment  and  the  practical  effect  and 
operation  that  they  may  have  upon  property.  A  law  which  Interferes  with 
property  by  depriving  the  owner  of  the  profitable  and  free  use  of  it,  or  ham- 
pers him  in  the  application  of  it  for  the  purposes  of  trade  or  commerce,  or 
Imposes  conditions  upon  the  right  to  hold  or  sell  it,  may  seriously  impair  its 
value,  against  which  the  Constitution  is  a  protection." 

The  prevailing  rule  in  other  states  would  seem  to  authorize  this  ac- 
tion as  an  action  in  behalf  of  the  taxpayer  only.  See  4  Dillon,  Mu- 
nicipal Corporations  (Last  Ed.)  §§  1579,  1588.  While  the  rule  is  oth- 
erwise held  in  this  state,  it  would  seem  that  any  right  sufficiently  tangi- 
ble to  be  within  constitutional  protection  should  be  sufficiently  tangible 
to  give  a  standing  to  a  party  to  enjoin  an  ill^al  infringement  of  this 
right.  It  is  not  simply  a  question  of  a  prohibition  to  become  a  bidder 
upon  this  work.  The  quotation  by  the  learned  justice  at  Special  Tenn 
in  his  opinion  from  the  case  of  People  v.  State  Board,  42  Mich.  428,  4 
N.  W.  274,  was  pure  dictum  in  that  case,  and  I  doubt  its  soundness. 
In  the  case  at  bar,  however,  this  goes  beyond  the  mere  right  to  bid. 
It  restricts  what  would  otherwise  1^  an  open  market  for  the  plaintiff's 
property,  and  this  in  violation  of  the  requirement  of  our  statute.  Such 
an  interest  may  be  a  slight  one,  or  it  may  be  a  vital  one  to  this  plain- 
tiff. In  my  judgment,  when  added  to  the  interest  of  the  plaintiff  as  a 
taxpayer  of  the  state,  it  should  be  sufficient  to  move  the  court  to  re- 
quire that  the  officer  of  the  state  should  conform  to  the  law  in  pre- 
scribing these  specifications  for  these  contracts.  The  order  should  be 
reversed,  with  $10  costs  and  disbursements,  and  motion  granted ;  or- 
der to  be  settled  on  notice  before  SMITH,  P.  J. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion 
granted,  without  costs.  Order  to  be  settled  on  notice  before  SMII*!!, 
P.  J.    All  concur. 


WARNEB^QTJINLAN  ASPHALT  CO.  v.  CARLISLE,  State  ffighway  Com'r. 
(Supreme  Court,  Appellate  Division,  Third  Department    November  12,  1913.) 

Appeal  from  Special  Term,  Albany  County. 

Action  by  the  Warner-Quinlan  Asphalt  Company  against  John  N.  Carlisle, 
as  Commissioner  of  the  New  York  State  Highway  Commission.  From  an  or- 
der denying  plaintUTs  motion,  plaintiff  appeals.    Order  reversied. 

Henry  A.  Rublno,  of  New  Tork  City,  for  appellant 

Thomas  Carmody,  Atty.  Gen.,  and  James  A.  Parsons,  Deputy  Atty.  Gen.,  for 
respondent 

PER  CURIAM.  Order  reversed,  with  $10  costs  and  disbursements,  and  mo- 
tion granted,  without  costs,  on  the  opinion  in  Wamer-Qulnlan  Co.  T.  Carlisle, 
114  N.  ¥.  Supp.  70,  decided  herewith. 
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PEOPLE  ex  rel.  METROPOLITAN  ST.  RT.  CO.  ▼.  STATE  BOARD  OF  TAX 
COM'RS  (CITY  OF  NBW  YORK,  Intervener). 

(Supreme  Court,  Appellate  Diriaion,  First  Department    November  14,  1913.) 

1.  Taxation  (i  493*)— Assbsskerts — Rkvikw  of  AsaEssMENxs. 

Where  the  relators  were  guilty  of  no  unreasonable  delay  in  making  re- 
ports on  which  to  base  their  franchise  assessments  and  the  reports  were 
as  full  and  detailed  as  It  was  possible  to  make,  the  relators  cannot  be 
deprived  of  their  right  to  review  the  assessment  under  Tax  Law  (Laws 
1899,  c.  712)  I  44. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  H  876-883;  Dec 
Dig.  i  493.*] 

2.  Etidknce  (I  522*) — ExFBBT  OPINIONS — Vaxtte — Fbanchisb  Taxes. 

In  valuing  special  franchises,  expert  testimony  as  to  the  value  of  the 
franchise  is  not  admissible  where  the  business  had  been  In  operation  for 
a  long  time  and  the  value  of  the  francl4se  could  be  ascertained  under  the 
net  earnings  rule. 

[Ed.  Note.— For  other  cases,  see  Evidence^  Cent  Dig.  i  23S0;  Dec.  Dig. 
i  522.*] 

3.  Taxation  (|  376*) — Assessment — Fbanohise  Taxes. 

In  assessing  a  street  railway  company's  special  franchise  for  taxation, 
earnings  and  expenses  incurred  by  the  street  railway  In  operating  cars 
'  over  another  company's  line  should  be  disregarded. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  U  625,  629-631; 
Dec.  Dig.  i  876.*] 

4.  Taxation  (i  493*)  —  Objeotionb  to  Assessicsnt  —  Revhw  —  Change  or 

Teeobt. 

Where  a  street  railway  company  upon  a  proceeding  to  assess  its  fran- 
chise for  taxation  introduced  evidence  showing  its  property's  depreda- 
tion, although  the  rule  of  a  decision  which  then  prevailed  allowed  credit 
for  depreciation  only  on  the  sinking  fund  theory,  the  street  railway  com- 
pany, on  certiorari  to  review  the  assessment,  may,  the  rule  of  decl^on 
having  been  reversed,  claim  credit  for  the  actual  amount  of  depreciation ; 
this  not  being  a  change  in  its  theory  of  action. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Gent  Dig.  ||  876-883 ;  Dec. 
Dig.  I  493.*] 

5.  Taxation  ({  376*) — ^Assbssubnt — Fbanohises. 

In  assessing  a  street  railway  company's  franchise,  payments  made  to 
the  city  as  rent  for  the  use  of  streets  and  in  accordance  with  the  terms 
of  the  company's  charter  should  be  deducted. 

[Ed.  Note. — ^For  other  cases,  see  Taxation,  Cent  Dig.  K  626,  ^9-631 ; 
Dec.  Dig.  i  876.*] 

6.  Taxation  (|  376*) — Assessment — ^Fbanohisk  Taxes. 

In  assessing  a  street  railway  company's  franchise,  it  should  be  allowed 
credit  for  a  building  which  was  used  for  street  railway  purposes  Obly  a 
part  of  the  year,  although  it  had  not  been  able  to  rent  the  building  dur- 
ing the  remainder  of  the  year;  such  a  company  having  a  reasonable 
time  in  which  to  disiKoe  of  or  change  the  use  of  its  property. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  H  626,  629-631 ; 
Dec.  Dig.  {  376.*] 

7.  Taxation  (J  376*) — Assessments — Franchise  Taxes — ^Wobkino  Capitai.. 

In  assessing  a  street  railway  company's  franchise,  the  value  of  ma- 
terials and  supplies  on  hand  which  were  necessary  for  the  operation  of 

•For  other  caaae  sae  ume  topic  *  i  hvmbbb  In  Dee.  *  Am.  Dlga.  1907  to  date,  *  Rep'r  IndesM 
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the  road  may  be  included  In  the  working  capital  on  which  the  company  is 
allowed  a  deduction. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  f §  625,  629-631 ; 
Dec.  Dig.  i  376.  •] 

8.  Taxation  (|  376*) — Asskssubrts — ^Fbanobibe  Taxes— Paving. 

In  assessing  a  street  railway  company's  franchise,  the  value  of  pav- 
ing laid  by  It  between  the  tracks  should  be  considered,  even  though  the 
company  does  not  own  the  pavement,  as  it  was  compelled  to  lay  it  in  con- 
structing the  line. 

[Kd.  Note. — ^For  other  cases,  see  Taxation,  Gent  Dig.  f f  625,  629-631 ; 
Dec.  Dig.  {  376.»] 

9.  Taxation  (|  376*) — AssxssioiNTB — Fbanohibes — Stbebt  Railways. 

In  assessing  a  tax  on  the  street  railway  company's  franchise,  the  cost 
of  removing  pipes  and  other  obstructions  which  were  removed  when  the 
company  Installed  underground  electric  i>ower  should  be  considered. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  ii  625,  629-631; 
Dec.  Dig.  i  376.*] 

10.  Taxation  (§  376*) — ^Assbssuents — ^Franchise. 

In  assessing  for  taxation  a  street  railway  company's  franchise,  calen- 
dar year  adjustments,  consisting  of  small  charges  against  operating  ex- 
penses which  were  delayed  in  getting  upon  the  books  and  therefore  were 
not  included  In  the  statement  for  the  proper  period  to  which  they  actually 
relate,  are  properly  deducted. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  f i  625,  629-681 ; 
Dec.  Dig.  i  376.*] 

11.  Taxation  (|  493*) — ^Assessment — Fsanohise — Incbkasb. 

Upon  certiorari  to  review  an  assessment  for  taxation  on  a  railroad  com- 
Iiany's  franchise,  the  assessment  actually  made  cannot  be  increased. 

[Ed.  Note. — ^For  other  cases,  see  Taxation,  Cent  Dig.  {$  876-883 ;  Dec. 
Dig.  I  493.*] 

12.  Taxation  (§  376*) — Assessments — Fsanchise  Taxes. 

Where  a  number  of  street  railway  lines  were  operated  together  and  the 
total  equalized  value  of  the  tangible  and  Intangible  value  of  the  whole 
system  was  larger  than  the  total  of  the  amount  apportioned  among  the 
various  lines,  because  portions  of  the  equalized  total  of  the  whole  system 
were  in  excess  of  the  assessment  actually  made,  the  taxing  authorities 
cannot  complain  of  the  method  of  apportionment  for  they  cannot  in- 
crease the  Individual  assessments,  nor  can  they  object  to  the  operation 
of  the  system  as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  {{  625,  629-631 ; 
Dec.  Dig.  i  376.*] 

13.  Taxation  (§  376*) — Assessments — Fbanchises — Development  Expenses. 

In  assessing  a  franchise,  development  and  organization  expenses  con- 
sisting of  promoter's  profits,  payment  for  legal  services,  and  other  services 
necessary  to  render  the  franchise  of  value,  must  be  excluded. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  |i  626,  629-631; 
Dec.  Dig.  i  376.*] 

14.  Taxation  ({  876*) — ^Assessments — Fbanohisb — Land  Valttes. 

In  assessing  a  street  railway  company's  franchise  for  taxation,  the  com- 
pany is  not  entitled  to  credit  on  a  building  which  it  was  not  using  for 
railway  purposes,  where  it  had  remained  idle  for  more  than  18  months, 
without  any  attempt  on  the  part  of  the  company  to  rent  it  for  other  pur- 
poses ;  there  being  no  reason  shown  to  excuse  the  company  for  its  delay. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  H  625,  629-631 ; 
Dec.  Dig.  I  376.*] 

'For  other  caias  see  eame  topic  £  i  NTTiissB  In  Dec  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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IS.  Taxation  (i  876*)  — Asskssmbrt  —  Fbanchise  —  Inihai.  Fbanchise  Tax 
Patiient. 

Initial  franchise  tax  payments  on  account  of  Intangible  franchises  are 
presumably  Included  In  the  value  of  the  franchise,  and  no  allowance 
should  be  made  therefor  to  the  owners  of  thi  franchise. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  H  625,  629-631; 
Dec.  Dig.  {  376.*] 

Appeal  from  Special  Term,  New  York  County. 

Certiorari  by  the  People  of  the  State  of  New  York,  on  the  relation  of 
the  Metropolitan  Street  Railway  Company,  against  the  State  Board  of 
Tax  Commissioners  to  reduce  an  assessment  in  which  the  City  of  New 
York  intervened.  Also  separate  proceedings  by  the  People,  on  the  re- 
lation of  New  York  &  Harlem  Railway  Company,  Christopher  &  Tenth 
Street  Railway  Company,  Broadway  &  Seventh  Avenue  CGailroad  Com- 
pany, Thirty-Fourth  Street  &  Crosstown  Railroad  Company,  Forty- 
Second  Street  &  Grand  Street  Ferry  Railroad  Company,  Twenty-Third 
Street  Railroad  Company,  Bleecker  Street  &  Fulton  Ferry  Railroad 
Company,  Sixth  Avenue  Railroad  Company,  Ninth  Avenue  Railroad 
Company,  Central  Crosstown  Railroad  Company,  Eighth  Avenue  Rail- 
road Company,  Fort  George  &  Eleventh  Avenue  Railroad  Company, 
Joline  &  Robinson  as  receivers,  and  Fort  George  &  Eleventh  Avenue 
Railroad  Company,  against  the  same  defendant.  From  an  order  of 
the  Special  Term  reducing  assessments,  the  relators,  the  defendant,  and 
the  intervener  appeal.    Modified  and  affirmed. 

Argued  before  iNGRAHAM,  P.  T.,  and  LAUGHUN,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 

Arthur  H.  Masten,  of  New  York  City,  for  relator  Metropolitan  St. 
Ry.  Co. 

Robert  P.  Beyer,  of  New  York  City,  for  respondents. 

Curtis  A.  Peters,  of  New  York  City,  for  intervener  City  of  New 
York. 

HOTCHKISS,  J.  There  are  in  all  26  proceedings,  13  of  which  re- 
late to  special  franchise  tax  assessments  for  the  year  1910,  and  13  of 
1911.  The  13  relators  are  comprised  within  the  former  Metropolitan 
Railroad  system,  which  was  operated  by  the  receivers  as  a  whole ;  no 
separate  account  being  kept  of  the  earnings  of  each  franchise  or  of  the 
lines  of  the  several  companies.  The  franchises  of  the  several  relators 
were  assessed  against  each  relator  severally,  and  not  as  an  entity  against 
the  Metropolitan  Street  Railway  Company,  the  parent  and  operating 
company.  In  1 1  of  the  proceedings  for  each  year,  there  are  cross-ap- 
peals from  orders  reducing  the  assessments  for  such  year.  In  two  of 
such  proceedings,  those  involving  the  franchises  of  the  Ft.  George  & 
Eleventh  Avenue  Railroad,  and  the  Ninth  Avenue  Railroad,  the  assess- 
ments were  confirmed.    In  these  cases,  the  relators  only  appeal. 

I  shall  take  up  separately  the  questions  arising  upon  the  several  ap- 
peals covering  the  taxes  for  the  respective  years  in  their  chronological 
order. 

*For  oUier  cases  sM  urn*  topic  ft  i  HCUBU  In  Dee.  ft  Am.  Digs.  iMf!  to  dat^  ft  R«p'r  Indexes 
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1910. 

(1)  Motion  to  Dismiss. 

[1]  The  State  Board  and  the  city  contend  that  the  relators'  reports 
to -the  board  were  dilatory  and  insufficient;  that  the  relators  thereby 
incurred  the  penalty  prescribed  by  section  44  of  the  Tax  Law  (Laws 
1899,  c.  712)  of  being  deprived  of  their  right  to  review  the  assessments 
in  question,  and  for  that  reason  the  motion  of  the  learned  Attorney 
General  to  dismiss  the  proceedings  should  have  been  granted. 

A  discussion  of  the  evidence  would  serve  no  useful  purpose,  because 
every  case  must  turn  upon  its  own  peculiar  facts,  and  would  rarely  fur- 
nish a  precedent.  Suffice  it  to  say  that  I  am  satisfied  the  relators  were 
guilty  of  no  unreasonable  delay  in  furnishing  reports,  and  that,  having 
regard  for  all  the  circumstances,  such  reports  were  as  full  and  detailed 
as  it  was  possible  for  the  relators  to  make.  The  motion  to  dismiss  was 
properly  denied. 

(2)  Net  Earnings  Rule. 

[2]  In  valuing  the  special  franchises  in  question,  the  court  below 
adopted  the  net  earning  rule.  In  applying  that  rule  the  court  first 
treated  the  Metropolitan  system  as  a  whole  and  ascertained  its  value, 
including  the  tangible  property  in  the  streets  and  the  intangible  right  to 
operate,  and  then  divided  the  aggregate  amount  among  the  various  com- 
panies in  proportion  to  the  tangible  property  in  the  streets  owned  by 
each.  In  the  case  of  People  ex  rel.  Third  Avenue  R.  Co.  v.  Tax 
Com'rs,  157  App.  Div.  731,  142  N.  Y.  Supp.  986,  this  court,  per  Laugh- 
lin,  J.,  said : 

"Where,  as  here,  the  railroads  bad  been  constructed  and  equipped  and  com- 
pleted and  In  operation,  and  the  relators  have  been  in  the  full  use  and  en- 
joyment of  all  of  their  franchises  for  a  considerable  period  of  time,  I  am  of 
opinion  that  the  net  earnings  rule  is  presumptively  the  proper  rule  by  which 
to'  determine  the  value  of  their  special  franchises  for  the  purpose  of  taxation." 

Although  the  facts  with  regard  to  the  use  and  enjoyment  of  the  fran- 
chises of  the  relators  bring  them  directly  within  the  words  above 
quoted,  the  State  Board  and  the  city  claim  that  the  rule  should  not  be 
applied,  and  they  rely  upon  the  evidence  of  one  Ford,  who,  having 
been  produced  as  an  expert  witness  on  the  part  of  the  relators  to  testify 
to  certain  values,  was  asked,  upon  his  cross-examination  by  the  learned 
corporation  counsel,  whether  he  would  advise  "a  combination  of  cap- 
ital to  expend  $20,000,000  to  obtain  or  purchase  the  franchises  in  ques- 
tion in  these  proceedings,"  to  which  he  made  answer,  "I  would."  This 
figure  was  considerably  above  the  aggregate  sum  at  which  all  of  the 
franchises  were  assessed.  The  probative  value  of  this  testimony  is  nil. 
The  testimony  of  experts  as  to  the  value  of  special  franchises  doubtless 
always  has  been,  and  always  will  be,  obtainable.  If  the  mere  produc- 
tion of  such  testimony  is  to  do  away  with  the  application  of  the  net 
earnings  rule,  it  is  strange  that  so  much  thought  and  labor  should  have 
been  spent  in  establishing  that  rule.  It  would  have  been  so  much  easier 
to  have  relied  upon  the  testimony  of  experts,  in  every  case,  than  to 
have  given  consideration  to  the  various  circimistances  and  elements  on 
which  the  rule  was  founded.  It  is  the  general  rule  that  opinion  evi- 
dence as  to  value  is  receivable  only  under  conditions  of  necessity,  where 
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better  evidence  is  not  obtainable.  Mayor,  etc.,  v.  Pentz,  24  Wend.  668, 
673,  674.  Such  was  not  this  case.  The  roads  in  question  had  long 
been  operated  under  normal  conditions,  such  as  were  calculated  to 
show  their  earning  capacity.  In  ascertaining  the  value  of  the  intangible 
right  of  the  system  as  a  whole  and  then  apportioning  this  aggregate 
among  the  constituent  companies  in  proportion  to  the  value  of  the  tan- 
gible property  in  the  streets  owned  by  each,  the  court  adopted  the  only 
course  possible  under  the  circumstances.  The  rule  in  the  Third  Ave- 
nue Case  should  control  and  the  rulings  of  the  court  below  be  aMrmed. 

(3)  Central  Park,  Nortii  &  East  River  Railroad  Company  Cars. 

The  question  raised  is  covered  by  our  decision  in  the  Third  Avenue 
Case  (157  App.  Div.  745,  142  N.  Y.  Supp.  1000,  paragraph  7),  and  the 
ruling  below  was  right. 

(4)  Williamsburgh  Bridge  Local  Cars. 

[3J  The  privilege  to  operate  local  cars  on  this  bridge  was  granted 
by  the  city  to  the  Bridge  Operating  Company  which  was  assessed  for 
this  special  franchise  for  1910.  By  agreement  between  the  Operating 
Company,  the  New  York  City  (assignor  of  the  Metropolitan),  and 
the  Brooklyn  Heights  Railroad  Companies,  the  two  latter  agreed  to 
operate  the  cars  and  to  divide  profits  and  losses,  guaranteeing  an  an- 
nual dividend  of  6  per  cent,  to  the  Operating  Company.  In  practice 
the  cars  were  operated  by  the  Brooklyn  Heights  Company,  which  ac- 
counts for  operations  to  the  receivers  of  the  Metropolitan  who  in- 
cluded one-half  of  the  receipts  and  expenses  of  operating  in  their  ac- 
count. The  cars  belonged  to  the  Operating  Company  and  the  city 
owned  the  tracks.  The  Metropolitan  had  no  ownership  of  the  fran- 
chises of  the  road  which  were  separately  assessed  against  the  actual 
owner.  The  court  below,  instead  of  excluding  both  expenses  and  in- 
come arising  from  the  operation  of  this  franchise  in  question,  as  should 
have  been  done  (following  our  decision  in  the  Union  Railway  Com- 
pany Case,  157  App.  Div.  763,  765,  142  N.  Y.  Supp.  986),  included  op- 
erating expenses  and  excluded  earnings.  I  see  no  reason  for  such  an 
apparent  inconsistency.  Both  expenses  and  earnings  should  have  been 
excluded. 

(5)  Depreciation  in  Excess  of  Renewals. 

[4 J  The  relator  was  allowed  credit  for  the  amounts  actually  ex- 
pended for  ordinary  repairs  and  renewals,  but  was  not  allowed  any 
additional  sum  for  depreciation  under  the  "straight  line"  theory,  al- 
though the  evidence  showed  that  this  amounted  to  $207,194.  The 
city  concedes  that  the  relator's  claim  is  sound  in  theory,  but  it  con- 
tends that  the  relator  tried  the  case  on  the  "sinking  fund  theory,"  the 
case  of  the  Manhattan  Railway  Co.,  143  App.  Div.  905,  127  N.  Y. 
Supp.  1 138,  standing  at  that  time  unreversed,  and  that  the  relator  can- 
not now  change  its  position,  and  they  cite  the  decision  of  this  court 
in  the  case  of  Third  Avenue  R.  Co.  v.  State  Board,  136  App.  Div.  155, 
120  N.  Y.  Supp.  528,  where  the  general  rule  of  change  of  front  was 
applied.  I  do  not  think  the  facts  of  this  case  justify  the  application 
of  that  rule.  When  the  case  was  tried,  the  trial  court  was  bound  by 
the  decision  in  the  Manhattan  Railway  Case  as  it  then  stood,  and  the 
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relator  could  not  properly  have  asked,  much  less  have  expected,  the 
court  to  adopt  a  different  rule.  While  bowing  to  the  law  as  it  then 
stood,  tiie  relator  introduced  all  the  evidence  necessary  to  entitle  it  to 
the  benefit  of  the  law  as  it  has  since  been  declared  (People  ex  rel.  Man- 
hattan Railway  Co.  v.  Woodbury,  203  N.  Y.  231,  96  N.  E.  420;  Third 
Avenue  Case,  157  App.  Div.  754, 142  N.  Y.  Sum>.  1006,  paragraph  16), 
and  the  record  presented  to  us  is,  in  my  judgment,  sufficient  to  entitle 
the  relator  to  the  benefit  of  the  facts  appearing  upon  the  trial.  The 
order  should  be  modified  accordingly. 

(6)  Percentage  of  Gross  Earnings,  etc..  Paid  to  City  Under  Terms  of 

Franchises. 
[5]  The  court  below  denied  to' the  relator  the  right  to  deduct  from 
income,  sundry  payments  made  to  the  city  under  a  number  of  fran- 
chises in  question.  Those  consisted  of  percentages  of  gross  earnings 
paid  according  to  the  terms  of  the  franchises,  rents  paid  for  the  use 
of  certain  streets  according  to  franchise  provisions,  fees  for  car  li- 
censes paid  in  accordance  with  the  terms  of  franchises  or  special  or- 
dinances, and  tolls  paid  for  the  use  of  the  Williamsburgh  Bridge.  All 
of  those  items  were  in  the  nature  of  taxes,  and  should  have  been  al- 
lowed. See  Third  Avenue  Case,  157  App,  Div.  751,  142  N.  Y.  Supp. 
1004,  paragraph  11. 

(7)  Valuation  of  Land  and  Buildings. 

^1]  The  questions  raised  affect  a  number  of  parcels.  The  action 
of  the  court  below  with  respect  to  all  of  these  items,  save  one,  should 
be  approved.  In  the  case  of  the  premises  13-17  Front  street,  I  think 
the  court  below  was  in  error.  The  evidence  showed  the  value  of  the 
property  to  have  been  $179,404.  The  defendant  conceded  a  value 
$59,800.62,  being  one-thiVd  of  the  actual  value.  The  court  allowed 
$107,037.  How  the  court  reached  its  figures  does  not  appear.  The 
contention  of  the  defendant  was  that  the  property  had  only  been  used 
one-third  of  the  year  for  railroad  purposes,  and  hence  but  one-third 
of  its  value  should  be  allowed.  The  facts  are  that  until  May,  1909, 
the  building  was  used  as  a  substation.  It  was  then  abandoned,  as  a 
substation,  but  two  floors  of  the  premises  continued  to  be  used  as  a 
storehouse  for  material.  Attempts  to  rent  the  premises  were  unsuc- 
cessful. It  thus  appears  that  on  the  second  Monday  of  January,  1910, 
a  substantial  portion  of  the  premises  were  used  for  railroad  purposes, 
and  that  no  part  of  it  had  been  used  for  any  other  purpose.  In  the 
Third  Avenue  Case,  supra,  157  App.  Div.  page  749,  142  N.  Y.  Supp. 
1003,  we  held  that  the  corporation  was  entitled  to  the  benefit  of  the  full 
value  of  a  building  purchased  for  railroad  purposes,  although  too  large 
for  its  immediate  use  and  only  part  of  which  was  then  actually  neces- 
sary for  railroad  purposes.    This  was  put  upon  the  ground  that : 

"The  company  was  not  required,  in  building,  to  limit  the  size  of  its  building 
to  its  requirements  at  the  time,  but  had  authority  *  *  *  to  build  for  the 
reasonable  fntnre  requirements." 

The  converse  of  this  proposition  should  be  equally  true,  where  the 
company  has  acquired  property  which  it  has  used  for  railroad  pur- 
poses, but  which  in  whole  or  in  part  has  become  obsolete  or  has  for 
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Other  reasons  been  wholly  or  partly  abandoned,  a  reasonable  time 
should  be  afforded  the  company  to  sell  or  make  some  other  disposition 
of  it.  This  view  is  fortified  in  a  case  where  the  company  has  con- 
tinued to  use  a  portion  of  such  property  for  railroad  purposes  for  a 
not  unreasonable  period  after  the  complete  use  has  become  no  longer 
feasible.  Under  such  circumstances  it  should  be  allowed  the  benefit  of 
the  full  value  of  the  property  for  such  a  reasonable  period  as  would 
permit  it  to  find  some  use  for  the  property  from  which  revenue 
could  be  derived.  The  facts  with  respect  to  fixe  property  in  question 
are  such  as  to  fairly  entitle  the  relator  to  an  allowance  for  the  full 
value  of  the  property  for  the  purposes  of  the  tax  of  the  year  in  ques- 
tion. 

(8)  Cash,  Prepaid  Insurance  and  Accounts  Receivable. 

[7]  Thf  court  allowed  relator  to  include  the  above  items,  and  also 
the  value  of  materials  and  supplies  on  hand,  under  the  head  of  "work- 
ing capital,"  upon  which  the  benefit  of  a  return  was  allowed.  The 
testimony  justified  the  finding  that  the  total  amount  so  allowed  was  not 
only  reasonable,  but  a  minimum  sum  for  that  purpose,  and  the  ruling 
of  the  court  below  was  right  upon  the  authority  of  the  Manhattan 
Case,  203  N.  Y.  231,  96  N.  E.  420.  I  see  no  force  in  defendants'  ar- 
gument that  the  items  in  question  are  per  se  not  to  be  considered  as 
working  capital.  They  are  not  to  be  differentiated  from  materials 
and  supplies  on  hand,  which  counsel  concede  are  proper  elements. 

(9  and  10)  Return  on  Organization,  etc.,  Expenses,  and  Capitalizing 
Net  Income  at  6  per  cent,  instead  of  7  per  cent. 
The  parties  conceded  that,  with  respect  to  the  first  item,  the  decision 
below  was  right,  and  should  be  affirmed,  and  with  respect  to  the  sec- 
ond item,  the  defendants  concede  that  the  court  below  erred,  and  that 
the  order  should  be  modified  accordingly.  See  Third  Avenue  Case, 
supra,  157  App.  Div.  745,  747,  142  N.  Y.  Supp.  986. 

(11)  Value  of  Paving. 

[8]  In  fixing  the  value  of  the  relator's  structure  in  the  streets,  the 
court  below  included  a  certain  sum  as  for  value  of  the  paving  within 
the  railroad  area.  The  tracks  are  laid  on  the  surface  of  the  streets, 
and  the  pavement  is  part  of  the  roadway.  Concededly,  the  relators  paid 
for  the  new  pavement  incident  to  the  restoration  of  the  old  pavement 
which  was  destroyed  upon  the  construction  of  the  road,  and  that  it 
is  the  relator's  duty  under  section  178  of  the  Railroad  Law  (Consol. 
Laws  1910,  c.  49)  to  maintain  the  pavement  in  repair.  For  these  rea- 
sons, relator  claims  to  be  entitled  to  a  return  upon  the  depreciated 
amount  of  the  irivestment  thus  represented.  That  the  cost  of  taking 
up  and  relaying  the  pavement  is  part  of  the  initial  cost  of  building  a 
street  railroad  within  a  city,  and  that  such  cost  is  an  element  in  arriving 
at  the  value  of  the  tangble  property  upon  which  the  company  is  en- 
titled to  a  return,  seems  clear.  It  would  seem  equadly  clear  that  the 
cost  of  renewing  and  keeping  such  pavement  in  repair  is  a  proper  item 
of  cost  of  maintenance  of  right  of  way,  and,  as  such,  chargeable  to  op- 
erating expenses.  The  relators  apparently  admit  these  propositions  ; 
but,  if  I  understand  their  argument,  it  amounts  to  this:  In  estimating 
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the  value  of  our  tangible  property  in  the  streets,  the  cost  of  the  pave- 
ment is  an  element  to  be  considered,  but  as  we  do  not  own  the  pave- 
ment, in  estimating  the  value  of  our  special  franchises,  there  should  be 
an  appropriate  deduction  from  what  would  otherwise  appear  to  be 
the  net  value  of  such  franchise,  as  the  obligation  "to  maintain"  the 
pavement  has  been  held  to  be  a  tax  (City  of  Rochester  v.  Rochester 
Railway  Co.,  182  N.  Y.  99,  74  N.  E.  953,  70  L.  R.  A.  773),  and,  "if 
the  relators  were  compelled  to  pay  a  tax  upon  the  value  of  the  pave- 
ment, they  would  be  compelled  to  pay  a  tax  upon  a  tax."  The  mere 
statement  of  the  proposition  would  seem  to  furnish  its  own  answer. 
The  question  of  maintenance  is  not  in  the  case.  The  relators  are  not 
taxed  upon  the  pavement  any  more  than  upon  any  other  separate  item 
of  construction  cost  Moreover,  while  the  relators  do  not  own  the 
pavement,  they  do  in  a  sense  own  the  value  of  the  labor  and  material 
incident  thereto,  because  such  value  is  included  in  the  cost  of  their 
tangible  property  in  the  streets  upon  which  they  are  allowed  a  return. 

(12)  Cost  of  Removal  of  Obstructions. 

[i]  The  principle  upon  which  relators  seek  allowance  for  this  item 
is  the  same  as  that  involved  in  case  of  the  pavement.  Relators  showed 
that  approximately  $1,175,000  represented  the  depreciated  cost  of  re- 
moving pipes,  cables,  and  all  other  underground  structures  from  be- 
neath the  area  occupied  by  the  tracks,  which  cost  had  been  incurred 
when  underground  electric  power  was  installed  upon  the  several  roads, 
and  which  expense  necessarily  would  not  have  to  be  incurred  again 
were  the  roads  to  be  reconstructed ;  hence,  as  this  cost  does  "not  seem 
to  be  represented  at  the  present  time  in  the  value  of  the  track  and  road- 
way," they  should  not  be  taxed  upon  it. 

The  fallacy  of  this  argument  lies  in  the  fact  that  the  reproduction 
theory  which  is  made  a  test  of  value  is  a  theoretical  rather  than  an 
actual  reproduction  in  the  light  of  present  existing  physical  conditions. 
We  must  start  with  the  premise  that  no  railroad  exists  and  no  work 
necessary  to  the  completion  of  the  structure  has  been  done;  hence 
the  cost  of  removing  obstructions  which  did  exist  is  a  proper  element 
in  estimating  value  on  the  basis  of  cost  of  reproduction.  If  we  were 
to  begin  an  appraisement  of  value  with  the  assumption  that  one  proper 
element  of  original  cost  has  been  eliminated,  we  might  as  well  assume 
the  existence  of  every  item  necessary  to  the  completed  road,  and  thus 
we  would  be  brought  to  the  absurd  result  of  finding  no  value  whatever. 

(13)  Calendar  Year  Adjustments. 

[10]  This  question  relates  to  certain  charges  against  operating  ex- 
penses, which  it  is  claimed  were  erroneously  allowed.  The  items  in 
question  were  such  as  became  known  after  the  books  for  the  period 
in  question  had  been  closed,  and  it  is  fairly  to  be  inferred  that  they 
represent  a  class  of  small  items  which  it  is  common  in  conducting  large 
businesses  to  find,  for  one  reason  or  another,  have  been  delayed  in  get- 
ting upon  the  books,  and  therefore  have  not  been  included  in  the  state- 
ments for  the  particular  period  to  which  they  actually  relate.  But 
year  in  and  year  out,  these  items  correct  themselves,  so  that,  if  we  were 
to  be  technical  and  should  strike  out  the  items  for  the  period  ending 
the  second  Tuesday  in  January,  1910,  in  order  to  do  exact  justice,  we 
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should  be  compelled  to  strike  out  the  items  relating  to  the  previous 
year  whicli  have  been  included  in  the  period  now  xmder  review.  The 
ruling  below  should  not  be  disturbed. 

(14)  Discrepancy  Between  Total  Ascertained  Assessments  and  Amount 
Found  by  the  Court. 
[11,  12]  The  court  below  found  that  the  equalized  total  A^ue  of 
the  tangible  and  intangible  property  of  the  whole  system  was  $31,199,- 
724,  which  amount  is  apportioned  among  the  several  companies  in  pro- 
portion to  the  value  of  their  respective  tangible  properties.  So  appor- 
tioned, the  total  amounts  to  $65,370,  less  than  the  aggregate  equalized 
total  of  the  whole  system.  This  difference  arises  from  the  fact  that  the 
portions  of  the  equalized  total  of  the  whole  system  assigned  to  the 
Ninth  Avenue  and  the  Fort  George  roads  were  in  excess  of  the  actual 
assessments  made  by  the  defendants  against  these  companies,  which  as- 
sessments, of  course,  could  not  be  increased.  The  defendants  complain 
of  the  method  of  apportionment  adopted  by  the  court  below,  but  they 
suggest  no  way  out  of  the  difficulty.  I  see  none.  The  complication 
arises  from  the  necessities  of  the  situation ;  the  roads  having  been  op- 
erated as  a  system,  and  no  accounts  of  the  earnings  of  the  several  roads 
having  been  kept.  As  such  operation  was  not  illegal,  and  inasmuch  as 
any  method  of  arriving  at  intangible  values  at  best  produces  an  ap- 
proximate result  only,  such  a  discrepancy  as  that  in  question  must  be 
accepted  as  an  incident  of  the  situation. 

1911. 

The  cases  upon  which  these  appeals  arise  were  tried  before  a  court 
presided  over  by  a  different  justice  than  the  one  before  whom  the  1910 
cases  were  tried.  They  raise  some  questions  which  are  identical  with 
those  raised  in  the  1910  cases,  some  which  are  somewhat  different,  and 
some  which  are  not  involved  in  the  other  case.  Those  questions  which 
are  common  to  both  cases,  and  in  which  the  court  in  the  1911  case 
followed  the  rulings  of  the  court  in  the  1910  case,  are  (following  the 
numerical  designation  hereinbefore  adopted)  as  follows :  Nos.  2,  6,  8, 
9,  10,  11,  and  12.  Our  decision  in  these  matters  should  follow  our 
decision  in  the  1910  case.  The  points  on  which  the  court  below 
in  the  present  case  decided  differently  from  the  decision  of  the  trial 
court  in  the  1910  cases  are: 

Williamsburgh  Bridge. 
The  court  below  excluded  both  revenue  and  expenses,  which  was 

right. 

Rents  Received  from  Central  Park,  etc.,  Railroad  Company. 

The  order  should  be  modified  to  conform  to  the  opinion  in  the  1910 
cases. 

Organization  and  Development  Expenses. 

[13]  The  court  below  allowed  $2,098,0^.  In  the  Third  Avenue 
Case,  supra,  157  App.  Div.  page  749,  142  N.  Y.  Supp.  986  (paragraph 
9),  we  held  that  so  much  of  the  so-called  "devdopment  expenses"  as 
included  organization  expenses,  legal  services,  technical  advice,  pro- 
moters' profits,  and  all  other  items  which  "did  not  add  to  the  value 
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of  tangible  property,"  are  to  be  excluded,  but  taxes  and  interest  during 
construction,  and  other  similar  items  which  add  to  such  v^ue,  should 
be  allowed  for.  As  was  said  in  the  Third  Avenue  Case,  15/  App.  Div. 
749,  142  N.Y.Supp.  1002: 

"For  the  so-called  development  expenses  no  tangible  property  Is  acquired. 
Those  expenses  are  Incnrred  in  developing  the  franchises  to  render  them  of 
value.  In  so  far  as  anything  is  obtained  for  such  items  of  disbursements,  it 
is  represented  by  the  intangible  element  of  the  special  franchises,  and  if  so, 
it  Is  manifest  that  It  could  not  properly  be  considered." 

The  above  amount  of  $2,098,069  the  court  below  found  (finding  114, 
fol.  525)  was  made  up  of  items  covering  "corporate  organization,  ob- 
taining franchises  and  consents,  certificates,"  etc.,  incident  thereto,  en- 
gineering expenses,  expenses  of  issuing  and  marketing  of  securities, 
and  "other  intangible  elements  of  expense,"  All  the  above  items  should 
be  excluded,  and  the  order  should  be  modified  accordingly. 

In  addition  to  the  above,  the  relators  bring  up  for  review  the  ques- 
tion of  certain  land  values,  and  on  the  defendants'  appeal  there  is 
raised  the  question  of  allowances  on  account  of  payments  made  for  spe- 
cial franchise  tax  of  1910,  and  an  item  of  initial  franchise  payment 

Land  Values. 

[14]  The  properties  in  question  are  the  same  as  those  involved  in 
the  1910  case,  and  with  respect  to  all,  our  decision  should  follow  the  de- 
termination in  that  case,  except  so  far  as  the  premises  13-17  Front 
street  are  concerned.  As  we  have  seen,  the  premises  were  abandoned 
as  a  substation  in  May,  1900,  but  continued  to  be  used  in  part  for  rail- 
road purposes,  and  were  so  used  on  the  second  Tuesday  of  January, 
1910.  In  the  1910  cases,  we  allowed  the  full  value  of  the  premises  to 
be  deducted.  It  was  not  offered  for  rent  until  January,  1911,  but  inas- 
much as  a  year  and  16  months  had  elapsed,  which,  in  the  absence  of 
evidence  to  the  contrary,  would  seem  to  be  a  reasonable  time  for  the 
relator  to  find  some  use  for  the  unused  part  of  the  property,  or  in 
default  thereof  be  compelled  to  assume  the  burden  thereof,  the  ruling 
of  the  court  below  in  charging  the  relators  with  the  reasonable  value  of 
such  unused  portion  should  be  affirmed. 

Allowance  of  $300,000  for  1910  Franchise  Tax  Payment 

The  court  below  allowed  the  sum  of  $300,000,  as  being  the  sum  due 
and  assumed  to  be  paid  on  account  of  the  relators'  1910  tax.  If  the 
result  of  our  decision  in  the  1910  cases  is  to  disturb  this  amount,  there 
should  in  justice  be  some  way  of  correcting  any  error  represented  by 
the  allowance  of  the  $300,000  herein.  The  relators  concede  this,  and 
in  their  brief  counsel  say  they  will  consent  "to  any  proper  arrange- 
ment" The  amount  should  be  held  open  until  the  order  in  the  present 
case  is  settled,  and  then  the  proper  amount  can  be  adjusted  and  in- 
corporated into  the  accounts. 

Initial  Franchise  Payment 

[15]  Included  in  the  valuation  of  property  outside  the  streets,  on 
which  a  return  was  allowed  to  the  relators,  was  the  sum  of  $151,000 
"initial  franchise  tax  payments."  Such  payments  are  made  on  account 
of  the  intangible  franchise,  and  are  presumably  included  in  the  value 
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thereof.  Under  our  ruling  in  the  Third  Avenue  Case,  supra,  their 
allowance  was  erroneous,  and  the  order  should  be  modified  accordingly. 
The  rulings  of  the  court  below  as  evidenced  by  the  several  orders 
appealed  irom  should  be  modified  with  appropriate  findings,  or  affirmed 
in  accordance  with  this  opinion,  and  the  question  of  costs  will  be  held 
until  the  entry  of  the  final  order.  If  the  parties  cannot  agree  upon 
the  figures,  they  may  submit  their  differences  upon  settlement  of  such 
order.    All  concur. 


(169  App.  Dlv.  131.) 

REGAN  V.  BURR  &  CO. 

(Supreme  Court,  Appellate  DItIsIoh,  Flrat  Department    November  14.  1013.) 

1.  BAtLMENT  (I  31*) — ^Action  bt  Bailob — Bubdsn  ot  Pboof. 

A  presumption  of  liability  by  a  bailee  for  the  negligent  loss  of  the  prop- 
erty arises  when  he  falls  on  demand  to  deliver  the  bailed  proi>erty;  but 
such  prdBumptlon  may  be  overcome  by  showing  that  the  loss  was  caused 
by  accident,  when  the  burden  remains  upon  the  bailor  throughout  the  txlal 
to  prove  that  the  loss  was  caused  by  the  bailee's  negligence,  though  the 
bailee's  evidence  tends  to  show  negligence. 

[Ed.  Note. — For  other  cases,  see  Bailment,  Cent  Dig.  {|  124-131;  Dec. 
Dig.  §  31.*] 

2,  Baiuibrt  (i  31*) — Action  bt  Bailob — Loss  or  Pbopibtt — StnrionERCT  of 

EVIOENCB — NeqLIOENCK. 

Evidence,  In  an  action  by  the  owner  of  an  automobile,  for  damages  for 
Injury  to  it  while  It  was  In  defendant's  possession  for  rebuilding,  by  the 
elevator  on  which  it  was  being  moved  falling,  held  not  to  sustain  a  finding 
of  negligence  by  defendant  in  maintaining  and  operating  the  elevator. 

[Ed.  Note.— For  other  cases,  see  Bailment,  Cent  Dig.  U  124-131;  Dec. 
Dig.  §  31.*] 

Ingraham,  P.  J.,  and  Laugblln,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  Giunty. 

Action  by  James  B.  Regan  against  Burr  &  Co.  From  a  Judgment 
for  plaintiff  and  an  order  denying  a  motion  for  a  ne\^  trial,  defend- 
ant appeals.    Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN.  SCOTT. 
DOWLING,  and  HOTCHKISS,  JJ. 

Frank  V.  Johnson,  of  New  York  City,  for  appellant 
Max  D.  Steuer,  of  New  York  City,  for  respondent 

DOWLING,  J.  This  is  an  appeal  from  a  judgment  entered  upon 
a  verdict  in  favor  of  plaintiff  in  the  sum  of  $2,500. 

Plaintiff  was  liie  owner  of  a  Pierce-Arrow  automobile,  from  which 
he  desired  to  have  the  touring  body  removed,  and  a  limousine  attached 
in  place  thereof.  He  employed  defendant  to  do  the  work  of  removing 
the  one  body  and  substituting  the  other,  and  for  that  purpose  the  car 
was  delivered  at  defendant's  place  of  business  in  the  city  of  New  York, 
■•shortly  before  it  had  been  overhauled,  and  is  claimed  to  have  been  in 
^^st-class  condition  in  every  particular  when  it  was  delivered  on  Feb- 
t'lary  2,  1911.  After  passing  into  defendant's  custody,  the  car  was 
rext  seen  by  the  plaintiff's  representative  on  February  5th,  when  it 
was  lying  at  the  bottom  of  the  elevator  shaft  in  defendant's  factory, 

*For  oUier  caste  im  sam*  topic  ft  )  HaiuiB  Id  Dec.  ft  Am.  Digs.  1M7  to  date,  ft  Rep'r  Indexes 
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SO  badly  damaged  that  the  plaintiff  claims  that  it  was  practically  use- 
less, although  defendant  dauns  that  it  could  have  been  repaired  at  an 
expense  of  approximately  $1,200.  It  appears  that  the  car  had  been 
placed  upon  the  freight  elevator  by  defendant's  representative  for  its 
conveyance  from  the  fifth  floor  of  the  building  to  the  basement.  This 
elevator  was  operated  by  means  of  ropes  by  the  employ^  who  had 
placed  the  car  thereon,  and  who  remained  at  the  fifth  floor.  No  one 
was  supposed  to  ride  upon  this  elevator,  and  its  control  was  entirely 
outside  of  the  elevator  itself.  After  the  elevator  had  been  started  on 
its  descent,  and  had  gone  some  distance,  it  continued  its  downward 
course  despite  the  efforts  of  defendant's  employe  to  stop  it  b^  means 
of  the  check  rope,  so  that  the  elevator  with  the  car  upon  it  finally 
struck  the  bottom  of  the  shaft.  The  mechanism  operating  the  elevator 
still  continued  to  move  through  the  application  of  the  power,  and  as  the 
result  thereof  the  counterweights  fell,  and  assisted  in  diunaging  the 
car.  Just  how  much  of  the  damage  was  due  to  the  fall  of  the  weights, 
and  just  how  much  to  the  shock  of  the  elevator  platform  striking  upon 
the  bottom  of  the  shaft,  does  not  clearly  appear.  When  the  power  was 
finally  shut  off,  some  two  minutes  or  less  had  elapsed. 

It  appears  that  the  capacity  of  this  elevator  was  5,000  pounds,  and 
that  the  chassis  weighed  between  3,200  and  4,000  pounds.  The  ele- 
vator in  question  was  a  standard  one,  bought  from  the  American  Ele- 
vator Company,  and  inspected  periodically  by  the  Travelers'  Insurance 
Cfxnpany;  any  repairs  suggested  after  die  inspection  being  promptly 
made  by  the  company.  It  was  last  overhauled  by  them  on  January  20, 
1911 ;  the  work  having  been  completed  on  February  3d,  only  two  days 
before  the  accident. 

In  the  operation  of  this  elevator,  its  motion  was  controlled  by  ropes ; 
the  pulling  of  a  rope  in  one  direction  causing  the  elevator  to  ascend, 
and  its  pulling  in  the  other  direction  causing  it  to  descend.  There  was 
a  check  line,  the  upper  end  of  which  was  joined  to  the  two  parts  of  the 
operating  cable  by  means  of  chains,  and  when  that  line  was  pulled  taut 
the  two  chains  became  centered,  and  the  operating  wheel  was  brought 
into  a  proper  position  to  shut  off  the  power. 

When  it  was  sought  to  shut  o.T  the  power  from  the  elevator  on  the 
day  of  the  accident,  it  sufficiently  appears  that  one  of  the  links  of  the 
chain  attaching  the  check  line  to  one  side  of  the  operating  cable  be- 
came caught  or  fouled  upon  the  end  of  one  of  the  bolts  by  means  of 
which  the  upper  stop  J)all  was  clamped  to  the  operating  cable.  Such 
being  the  situation,  it  became  impossible  to  move  the  operating  cable 
so  as  to  shut  off  the  power.  The  operating  wheel  being  thus  held  fast, 
the  car  continued  to  descend.  The  reason  that  the  link  of  the  chain 
hereinbefore  referred  to  became  fast  to  the  end  of  one  of  these  bolts 
was  that  the  end  projected  from  three-eighths  to  one-half  of  an  inch 
outside  of  the  nut  through  which  it  passed.  Despite  the  periodical  ex- 
amination of  this  elevator  by  the  inspection  company,  no  one  seems  to 
have  remarked  this  projection,  although  there  is  evidence  that  it  should 
have  been  discovered  upon  any  proper  inspection.  It  does  appear 
from  the  examination  of  the  plaintiff's  own  expert,  who  testified  that 
this  method  of  construction  with  such  a  projection  was  not  a  safe  one,. 
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that  the  device  used  was  an  ordinary  one,  and  that  the  danger  of  one 
of  the  links  catching  in  such  a  projection  had  never  been  heard  of  by 
him  before  this  particular  accident,  nor  had  he  any  reason  to  believe 
there  would  have  been  danger  therefrom  from  his  experience  prior  to 
this  occurrence.  The  testimony  shows  that  this  elevator  was  of  an  or- 
dinary type  commonly  used  for  the  purposes  of  a  freight  elevator  in 
this  city,  and  there  was  no  attempt  made  to  show  any  defect  in  its  con- 
struction, apart  from  the  projecting  bolt  just  referred  to. 

[1]  In  Stewart  v.  Stone,  127  N.  Y.  500,  28  N.  E.  595,  14  L.  R.  A. 
215,  the  rule  governing  the  liability  of  a  bailee  is  laid  down  as  follows: 

"As  a  general  mle,  when  a  bailee  falls  on  demand  to  deliver  to  the  bailor 
property  to  which  the  latter  Is  entitled,  the  preenniptlon  of  liability  arises, 
and  if  the  goods  cannot  be  found  It  famishes  the  Imputation  of  negligence 
as  the  cause.  Fairfax  v.  N.  Y.  O.,  etc.,  B.  R.  Co.,  67  N.  Y.  11.  But  such 
prima  fade  case  may  be  overcome  when  It  is  made  to  appear  that  the  loss 
was  occasioned  by  some  misfortune  or  accident  not  within  the  control  of  the 
bailee ;  then  the  onus  continues  upon  the  bailor  to  prove  that  it  was  charge- 
able to  the  want  of  care  of  the  bailee.  Claffin  v.  Meyer,  76  N.  Y.  200  ^1 
Am.  Rep.  467] ;  Mills  t.  Gllbreth,  47  Me.  320,  74  Am.  Dea  487.  And  although 
it  may  be  that  the  proof  given  by  him, 'explanatory  of  the  reason  for  non- 
delivery, may  disclose  circumstances  whldi  in  their  nature  permit  or  require 
the  Inferfoce  of  negligence  on  his  part  (Bussell  Mfg.  Co.  v.  N.  H.  Steamboat 
Co.,  50  N.  Y.  121),  the  affirmative  of  the  issue  is  not  shifted  to  the  defendant, 
but  remains  through  the  trial  with  the  plalntlfl  (Heinemann  v.  Heard,  62 
N.  Y.  448;   Blunt  v.  Barrett,  124  N.  Y.  117  [26  N.  B.  818])." 

[2]  Upon  the  whole  case  as  presented  to  us,  not  only  did  the  plain- 
tiff fail  to  prove  negligence  upon  the  part  of  the  defendant  in  the  in- 
stallation or  operation  of  this  elevator,  but  the  preponderance  of  the 
proof  is  that  the  elevator  was  a  proper  and  sufficient  one  at  the  time 
of  its  installation,  that  it  was  maintained  in  proper  condition  by  fre- 
quent and  adequate  inspection,  and  that  the  existence  of  this  slight  pro- 
jection in  the  bolts  beyond  the  surface  of  the  nuts  through  which  they 
passed  was  not  one  from  which  it  could  reasonably  be  apprehended 
that  danger  would  arise.  As  a  matter  of  fact  no  one  had  foreseen  the 
possibility  of  such  an  accident  occurring  due  to  this  cause.  We  are  of 
the  opinion,  therefore,  that  the  finding  that  the  defendant  was  negli- 
gent in  the  maintenance  and  operation  of  this  elevator  is  against  the 
weight  of  the  evidence,  and  the  judgment  and  order  must  therefore 
be  reversed,  with  costs,  and  a  new  trial  granted,  with  costs  to  the  ap- 
pellant to  abide  the  event. 

SCOTT  and  HOTCHKISS,  JJ.,  concur. 

INGRAHAM,  P.  J.  (dissenting).  Plaintiff  delivered  this  automo- 
bile to  defendant,  who  undertook  to  make  certain  repairs  or  additions 
to  it  at  a  fixed  price  to  be  paid  by  the  plaintiff  to  the  defendant  While 
the  automobile  was  in  the  defendant's  custody,  it  was  injured,  and,  on 
the  plaintiff's  demand  for  the  return  of  his  automobile  with  the  repairs 
or  additions,  such  return  was  refused.  As  I  understand  the  rule,  on 
the  failure  to  deliver  the  automobile  to  the  plaintiff,  a  presumption  of 
liability  arose,  which  would  entitle  the  plaintiff  to  recover,  unless  the 
defendant  established  that  the  return  of  the  automobile  was  prevented 
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by  some  misfortune  or  accident  not  within  the  defendant's  control.  To 
meet  this  burden  the  defendant  undertook  to  show  that  the  automobile 
was  injured  by  the  fall  of  an  elevator  owned  and  operated  by  the  de- 
fendant, and  that  the  fall  of  that  elevator  was  not  due  to  any  negli- 
gence oiE  the  defendant.  Considering  the  presumption  that  arose,  the 
nature  of  the  accident,  the  condition  of  the  elevator  owned  and  op- 
erated by  the  defendant,  I  think  a  question  for  the  jury  was  presented, 
and,  as  that  question  was  submitted  to  them,  I  do  not  think  their  ver- 
dict should  be  disturbed. 
I  therefore  dissent  from  the  reversal  of  this  judgment 

LAUGHLIN,  J.,  concurs. 


(82  Iftec.  Rep.  684.) 
PBOPIiB  ex  reL  PEIXOTIO  v.  BOABD  OF  EDUCATION  OF  OITX  OF 

NEW  XOBK. 

(Supreme  Court,  Special  Term,  New  York  County.    November  16,  1813.) 

1.  OirsTinmoNAi.  Law  (|  56*) — Goubtb — JTcbisdiciior  ov  Sxtfbeice  Coitst — 

POWBB  OT  iMUBLATmat. 

As  tbe  Supreme  Court,  under  Const  art  6,  i  1,  has  general  Jurisdiction 
of  law  and  equity,  neither  Greater  New  Tork  Cbarter  (Laws  1901,  c.  466) 
I  1093,  nor  Education  Law  (Consol.  Laws  1910,  a  16)  f  880,  respectively 
providing  that  the  report  of  the  committee  holding  the  trial  of  teachers 
shall  be  subject  to  final  action  by  the  board,  except  in  matters  as  to  which 
an  appeal  may  be  taken  to  the  commissioner  of  education,  and  that  the 
decision  of  the  commissioner  of  education  shall  be  final,  can  oust  the  court 
of  Jurisdiction  to  give  relief  to  deposed  school  teachers  In  proper  cases; 
the  Leglslatare  not  having  the  power  to  restrict  the  court's  Jurisdiction. 

(Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  if  <B- 
66;   Dec.  Dig.  {  56.*] 

2.  Schools  ano  School  Dibtbiotb  d  141*) — Rdioval  or  Tbaohxb — Jxnnanio- 

nON  OV  COXJBTS. 

Where  there  is  no  present  incumbent  of  the  officer  of  state  commis- 
sioner of  education,  a  teacher  wrongfully  deposed  may  resort  to  the  Su- 
preme Court  for  relief,  notwithstanding  Education  Law  (Consol.  Laws 
1910,  c.  16)  I  880,  providing  that  tlie  decision  of  the  state  commissioner  of 
education  shall  be  final  as  to  the  propriety  of  the  dismissal  of  the  teacher. 

[Ed.  Note.— For  other  cases,  see  Schools  and  School  Dlstrlcta,  Cent  Dig. 
H  301-^04;   Dec.  Dig.  |  141.*] 

a.  "MARDAinTB''  (J  T9*) — SCOPB  o»  Wbit — "Cebtiobaxi.'' 

The  office  of  a  writ  of  "certiorari"  Is  to  review  the  Judicial  action  of 
public  officers  or  bodies  exercising  Judicial  functions,  and  cannot  be  in- 
voked to  review  the  acts  of  an  executive,  legislative,  or  administrative  of- 
ficer; hence  "mandamus,"  which  Is  a  writ  appropriate  to  compel  the  ac- 
tion of  public  officers  or  bodies  exercising  executive  or  administrative 
functions,  is  properly  invoked  by  a  teacher,  who  was  wrongfully  dismissed 
by  the  board  of  education,  to  compel  her  reinstatement 

[Ed.  Nota — For  other  cases,  see  Mandamus,  Cent  Dig.  U  170-176;  Dec. 
Dig.  i  79.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  4323-4330; 
VOL  8,  pp.  7714,  7716 ;  voL  2,  pp.  1035-1041 ;  vol.  8,  p.  7598.] 

*tu  oUier  eaaas  laa  ran*  toplo  A  I  numbsb  In  Dec.  &  Am.  Diss.  1907  to  date,  A  Rap'r  Indexei 
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4.  Schools  and  School  Distbiotb  (S  141*) — Pdblio  Schools — Statutes. 

As  Greater  New  York  Charter  (Laws  1901,  c.  466)  g  1003,  provides  that 
a  teacher  may  be  removed  for  misconduct,  Insubordination,  neglect  ot 
duty,  and  general  Inefficiency,  It  Is  to  be  presumed  that  the  board  of  edu- 
cation cannot  dismiss  a  teacher  on  any  other  ground. 

[Ed.  Note. — For  other  cases,  see  Schools  and  School  Districts,  Cent.  Dig. 
§§  301^04 ;  Dec.  Dig.  g  141.*] 

5.  Schools  and  School  Distbicts  (g  141*) — Publio  Schools — TBACHxas — Dis- 

UISSAL. 

A  female  teacher  in  the  public  schools  of  New  York  City  cannot  be  re- 
moved because  of  her  marriage;  the  statute  specifying  no  such  ground 
of  removal. 

[Ed.  Note. — For  other  cases,  see  Schools  and  School  Districts,  Cent.  Dig. 
H  301-304;  Dec.  Dig.  g  141.*] 

6.  Schools  and  School  Distbicts  (g  141*) — ^Tbachebs — Reuoval — Gbounds. 

Greater  New  York  Charter  (Laws  1001,  c.  466)  g  1003,  provides  that  a 
teacher  may  be  removed  for  misconduct,  insubordination,  neglect  of  duty, 
and  general  inefficiency,  while  the  by-laws  of  the  school  board  provide  that 
a  teacher's  absence  may  be  excused  when  caused  by  serious  personal  ill- 
ness, death  in  the  teacher's  immediate  family,  comp.Uance  with  the  re- 
quirements of  the  court,  and  quarantine  established  by  the  board  of  health. 
Beld  that,  as  a  female  teacher  might  marry  without  being  subject  to  re- 
moval, the  charter  grounds  being  exclusive,  and  as  serious  personal  Illness 
will,  under  the  by-laws,  excuse  absence,  the  absence  of  a  married  female 
teadier  on  account  of  maternity  does  not  constitute  neglect  of  duty  au- 
thorizing dismissal. 

[Ed.  Note. — For  other  cases,  see  Schools  and  School  Districts,  Cent  Dig. 
gg  301-304;   Dec  Dig.  f  141.*] 

Mandamus  by  the  People,  on  the  relation  of  Bridget  C.  Peixotto, 
against  the  Board  of  Education  of  the  City  of  New  York.  Peremp- 
tory writ  granted. 

Alfred  J.  Talley,  of  New  York  City  (Denis  R.  O'Brien,  of  New 
.  York  City,  of  counsel),  for  relator. 

Archibald  R.  Watson,  Corp.  Counsel,  of  New  York  City  (Charles 
Mclntyre,  of  New  York  City,  of  counsel),  for  respondent. 

SEABURY,  J.  This  is  an  application  for  a  peremptory  writ  of 
mandamus  directing  the  respondent,  the  board  of  education  of  the  city 
of  New  York,  to  restore  relator  as  teacher  in  charge  of  public  school 
No.  14,  borough  of  the  Bronx,  city  of  New  York,  from  which  position 
she  was  dismissed  by  respondent  on  October  8,  1913. 

For  18  years  prior  to  February  3,  1913,  relator  had  been  a  teacher 
in  the  public  schools  of  the  city  of  New  York.  During  this  period  she 
paid  into  the  pension  fund  for  teachers  her  pro  rata  assessment.  Her 
dismissal,  if  valid,  involves  a  forfeiture  of  her  rights  in  the  pension 
fund  for  teachers.  The  relator  is  a  married  woman,  living  with  her 
husband.  On  February  3,  1913,  relator  absented  herself  from  the 
school  to  which  she  had  been  assigned,  claiming  to  have  been  ill  with 
some  affection  of  her  ears  and  nose,  and  immediately  gave  notice  to 
the  proper  school  authorities  of  her  absence  and  the  cause  therefor, 
and  accompanied  this  notice  with  a  physician's  certificate  substantiating 
her  claim.  On  April  7,  1913,  relator  gave  birth  to  a  child.  On  April 
22,  1913,  relator  received  from  District  Superintendent  Taylor  a  no- 

•For  other  cases  see  same  topic  ft  i  nttubbb  In  Dec.  A  Am.  DIga.  1907  to  date,  ft  Rep'r  Indexes 
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tice  suspending  her  from  duty.  To  this  notice  was  attached  a  copy  of 
the -charges  alleging  "neglect  of  duty,"  and  the  specification  was  as 
follows : 

"The  reason  for  this  action  Is  tbe  continuance  of  absence  of  Mrs.  Peixotto 
from  duty  since  February  8, 1918,  for  the  purpose  of  bearing  a  child." 

On  May  8,  1913,  relator  received  another  notice  allying  "neglect 
of  duty,"  and  specifying  the  neglect  as  "absence  from  duty  without 
leave  from  February  3,  1913."  On  June  10,  1913,  relator  was  tried 
by  the  elementary  schools  committee  upon  said  charge  of  "neglect  of 
duty."  On  June  25,  1913,  said  committee  submitted  to  the  board  of 
education  a  report  and  resolutions  purporting  to  find  relator  guilty  of 
said  charge,  and  recommending  the  adioption  by  respondent  of  its  re- 
port and  the  resolutions  attached  thereto,  finding  relator  guilty,  and 
making  the  punishment  dismissal.  A  minority  report  of  said  com- 
mittee was  also  submitted.  The  majority  report  contains  an  elaborate 
argimient  designed  to  demonstrate  that  maternity  necessitates  frequent 
and  long  absences  from  duty;  that  its  effect  upon  the  pupils  is  not 
good;  tiiat  the  presence  of  the  teacher  who  is  about  to  become  a 
mother  exerts  an  unfavorable  influence  upon  the  older  girl  pupils. 
The  majority  report  also  elaborately,  considers  the  same  question  un- 
der the  captions  "relation  of  the  home  to  the  school,"  "influence  on  the 
teacher's  child,"  "the  retention  of  such  teachers  is  unfair,"  and  "race 
suicide."  The  minority  report  contains  an  argument  attempting  to 
refute  the  arguments  contained  in  the  majority  report  This  aspect  of 
the  case  is  important  as  showing  the  true  ground  upon  which  the  re- 
lator was  dismissed. 

In  the  majority  report  it  is  said : 

"In  stattDg  the  cause  of  her  absence,  she  failed  to  state  the  fact  of  her 
pregnancy.  While  the  committee  does  not  approve  of  this  conduct,  and  in 
fact  condemns  It,  it  desires  to  base  Its  action  not  on  the  ground  of  this  con- 
cealment, but  wishes  the  question  at  Issue  to  be  fairly  and  squarely  met,  and 
to  present  to  this  board  whether  under  the  circumstances  (aside  from  the  con- 
cealment of  the  approaching  birth)  this  teacher  and  all  others  similarly  sit- 
uated should  be  retained  in  the  service." 

The  respondent  approved  and  adopted  the  majority  report  on  Octo- 
ber 8,  1913.  The  original  notice  preferring  charges  against  the  relator, 
the  elaborate  reports  of  the  committee  of  elementary  schools  to  the 
respondent,  and  the  action  of  the  respondent  in  adopting  the  majority 
report,  leave  no  room  for  doubt  that  the  reason  for  the  suspension  and 
dismissal  of  the  relator  was  correctly  stated  in  the  original  notice 
served  upon  her,  which  declared  that: 

"The  reason  for  this  action  Is  the  continuance  of  absence  •  •  *  from 
duty  since  Febniary  3, 1913,  for  the  purpose  of  bearing  a  child." 

The  attempt  of  the  counsel  for  the  respondent  to  make  it  appear  that 
the  fact  that  the  relator  gave  birth  to  a  child  was  a  circumstance  which 
in  no  way  influenced  the  action  of  the  respondent,  and  that  its  action 
was  based  solely  upon  the  finding  of  "neglect  of  duty"  independent  of 
that  fact,  is  controverted  by  the  record,  and  is  inconsistent  with  the 
declared  purpose  of  the  majority  report  to  have  the  question  at  issue 
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between  the  majority  and  minority  presented  and  determined.  No  one 
who  is  not  desirous  of  avoiding  a  decision  upon  the  merits  can  read 
this  record  without  being  satisfied  that  the  real  point  in  dispute  is 
whether  the  respondent  had  the  legal  right  to  dismiss  relator  for  "neg- 
lect of  duty"  on  account  of  absence  for  the  purpose  of  bearing  a  child. 

The  learned  counsel  for  the  respondent  contends  (1)  that  the  Su- 
preme Court  has  no  jurisdiction  of  the  cause,  and  (2)  that,  even  if  the 
Supreme  Court  has  jurisdiction,  certiorari  and  not  mandamus  would 
be  the  appropriate  remedy.  Before  discussing  the  case  upon  Uie  mer- 
its, it  is  necessary  to  consider  these  objections : 

(1)  The  claim  that  the  Supreme  Court  is  without  jurisdiction  is 
based  upon  the  contention  that  the  state  commissioner  of  education 
alone  can  review  the  action  of  the  respondent 

[1]  The  provision  contained  in  section  1093  of  the  Greater  New 
York  Charter  that  the  report  of  the  committee  holding  the  trial  "shall 
be  subject  to  anal  action  by  the  board,  *  *  *  except  as  to  mat- 
ters in  relation  to  which"  an  appeal  may  be  taken  to  the  commissioner 
of  education,  and  the  language  of  section  880  of  the  Education  Law 
that  the  decision  of  such  commissioner  "shall  be  final  and  conclusive 
and  not  subject  to  review  in  any  place  or  court  whatever,"  do  not  de- 
prive a  party  of  the  right  to  seek  redress  in  the  courts  or  withhold 
from  the  tribunals  of  justice  the  right  in  appropriate  cases  to  grant 
relief.  People  ex  rel.  Miller  v.  Peck,  73  App.  Div.  89,  76  N.  Y.  Supp. 
328;  People  ex  rel.  Underbill  v.  Skinner,  74  App.  Div.  58,  77  N.  Y. 
Supp.  36. 

tJnder  the  Constitution  of  this  state  the  Supreme  Court  has  gen- 
eral jurisdiction  of  law  and  equity  (article  6,  §  1),  and  its  jurisdiction 
cannot  be  limited  by  the  Legislature. 

[2]  There  is  another  reason  why  the  relator  cannot  be  denied  the 
right  to  appeal  to  the  courts,  and  diat  is' that  since  the  death  of  Dr. 
Draper  there  has  been  in  this  state  no  state  commissioner  of  education.- 
One  has  been  appointed,  but  he  has  not  as  yet  qualified.  While  the 
office  of  state  commissioner  of  education  remains  vacant,  the  respond- 
ent's action  is  not  subject  to  review  by  any  person  or  board  engaged 
in  educational  work  in  this  state. 

[3]  (2)  The  objection  that  the  relator  should  seek  redress  through 
a  writ  of  certiorari  rather  than  a  writ  of  mandamus  is  not  well  taken. 
These  writs  are  often  regarded  as  possessing  similar  attributes,  but 
the  points  of  difference  between  them  are  weU  recognized.  The  office 
of  the  writ  of  certiorari  is  to  review  the  judicial  action  of  public  offi- 
cers or  bodies  exercising  tmder  the  laws  judicial  functions,  and  can 
never  be  invoked  to  review  acts  of  an  executive,  legislative,  or  admin- 
istrative character,  even  though  those  acts  may  involve  the  exercise 
of  discretion.  People  ex  rel.  Trustees  et  al.  v.  Board  Supervisors,  131 
N.  Y.  468,  471,  30  N.  E.  488. 

The  office  of  a  writ  of  mandamus  is  to  compel  the  action  of  public 
officers  or  bodies  exercising  executive,  legislative,  ministerial,  or  ad- 
ministrative functions,  where  the  act  of  such  official  or  body  violates 
the  clear  r^ht  of  one  as  to  whom  a  failure  of  justice  will  result  if 
the  writ  be  not  issued.    It  will  not  issue  to  review  discretionary  acts. 
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It  is  an  appropriate  remedy  for  clerks  or  employes  who  are  unlaw- 
fully removed  from  their  positions  by  superior  authority,  and  may  be 
resorted  to  for  the  purposes  of  obtaining  and  compelling  reinstatement 
in  public  employment  in  the  absence  of  any  element  of  discretion  on 
the  part  of  ^ose  against  whom  it  is  sought 

[4-1]  If,  as  is  claimed  by  this  relator,  the  respondent  in  dismissing 
her  acted  illegally  and  without  jurisdiction,  mandamus  is  the  proper 
remedy.  If,  on  the  other  hand,  the  respondent  acted  within  the  law, 
and  in  the  exercise  of  its  authorized  discretionary  powers,  then  it  is 
manifest  that  the  relator's  rights  have  not  been  violated,  and  that  there 
is  no  occasion  to  resort  either  to  mandamus  or  certiorari.  Thus  the 
question  is  squarely  presented  for  determination.  Did  the  respondent 
have  the  legal  right  to  dismiss  relator  for  "neglect  of  duty"  because 
of  the  temporary  absence  of  relator  for  the  purpose  of  bearing  a  child  ? 
It  should  be  borne  in  mind  that  the  courts  are  not  to  determine  ques- 
tions presented  according  to  their  individual  views,  nor  are  they  au- 
thorized arbitrarily  to  declare  whether  a  particular  act  is  in  accord, 
with  their  own  conceptions  of  public  policy.  All  such  considerations 
are  for  the  legislative  rather  than  the  judicial  branch  of  the  govern- 
ment 

The  question  for  the  court  to  answer  in  reference  to  the  action  of 
this  respondent  is  simply,  "Was  it  lawful  ?"  If  it  was  lawful,  the  court 
must  so  declare  it,  regardless  as  to  whether  it  was  a  wise  or  unwise  act. 
If  it  was  unlawful,  the  duty  of  the  court  is  to  so  pronounce  it,  and  to 
direct  the  reinstatement  of  this  relator.  Under  section  1093  of  the 
Greater  New  York  Charter  a  principal  or  teacher  may  be  removed  for 
any  one  of  the  four  causes  which  are  distinctly  specified  therein.  These 
causes  of  removal  are  (1)  misconduct,  (2)  insubordination,  (3)  neglect 
of  duty,  and  (4)  general' inefficiency.  The  Court  of  Appeals  has  held 
that  teachers  in  the  public  schools  of  the  city  hold  their  positions  sub- 
ject only  to  the  limitations  contained  in  this  statute,  and  that  the  provi- 
sions of  this  statute  are  necessarily  exclusive.  People  ex  rel.  Murphy 
V.  Maxwell,  177  N.  Y.  494, 69  N.  E.  1092.  In  the  case  last  cited  Judge 
Cullen,  after  reviewing  the  statutory  provisions  appUcable  to  the  sub- 
ject, said: 

"Now,  bearing  In  mind  tbe  mandate  of  section  1117,  that  the  teachers  shall 
continue  to  hold  their  positions  subject  only  to  the  limitations  of  the  statute 
and  removal  for  canse,  and  that  the  only  grounds  for  removal  provided  by  the 
charter  are  gross  misconduct  Insubordination,  neglect  oi  duty,  or  general  In- 
efDdency,  we  think  that  these  statutory  provisions  are  also  necessarily  ex- 
clusive. It  Is  unreasonable  to  believe  that  the  draftsmen  of  the  Greater  New 
York  Charter  or  the  legislators  who  enacted  U,  having  before  them  as  the 
fonndatlon  of  that  charter  the  Consolidation  Act  of  1882  (Laws  1882,  c.  410) 
which  prescribed  tiie  only  method  in  which  a  school  teadier  could  be  removed, 
and  having  themselves  provided  In  the  charter  for  dismissal  for  specific  causes, 
should  have  Intended  by  the  grant  of  any  general  power  to  the  board  of  educa- 
tion to  authorise  the  removal  of  teachers  from  their  employment  on  any  other 
gronnd  or  in  any  other  manner  than  those  stated  in  tiie  statute." 

Applying  these  principles  to  the  case  then  before  it,  the  Court  of  Ap- 
peals held  that  a  by-law  which  provided  that,  "should  a  femde  princi- 
pal *  *  ♦  or  teacher  marry,  her  place  shall  thereupon  become  va- 
cant" is  in  conflict  with  the  charter  and  void.    Thus  it  is  settled  that  the 
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board  of  education  is  without  authority  to  remove  a  female  principal 
or  teacher  because  of  her  marriage.  This  being  so,  it  seems  to  me  self- 
evident  that  the  respondent  cannot  dismiss  a  married  female  principal 
or  teacher  because  of  the  fact  that  she  has  given  birth  to  a  child.  If 
she  cannot  be  removed  because  of  her  marriage,  she  cannot  be  removed 
•because  of  an  act  which  is  a  natural  incident  of  her  marriage. 

A  teacher  who  is  guilty  of  "neglect  of  duty"  may,  of  course,  be  re- 
moved, regardless  of  the  fact  that  she  is  a  mother.  No  one  disputes 
that  proposition.  Under  the  by-laws  of  the  respondent,  absence  per  se 
is  not  "neglect  of  duty."  Whether  or  not  it  constitutes  "neglect  of 
duty"  depends  upon  the  circumstances  of  each  particular  case.  The 
by-laws  of  the  respondent  recognize  that  there  are  occasions  where  a 
principal  or  teacher  is  necessarily  and  excusably  absent.  Indeed,  the 
by-laws  make  definite  provisions  for  such  cases.  Ca;Ses  coming  with- 
in these  provisions  are  clearly  not  to  be  construed  to  constitute  "neglect 
of  duty."  Section  44  of  the  by-laws  of  the  respondent  prescribes  the 
conditions  under  which  a  principal  or  teacher  may  be  absent  with  and 
without  pay.  Subdivision  5  of  that  section  provides  that  absence  may 
be  excused — 

"for  any  of  the  following  reasons :  (a)  Serious  personal  illness ;  (b)  death  In 
the  teacher's  immediate  family;  (c)  compliance  with  the  requirements  of  a 
court ;  (d)  quarantine  established  by  the  board  of  health." 

From  the  provisions  of  section  44,  it  appears  that  absence  on  account 
of  "serious  personal  illness"  is  not  ground  of  removal,  and  that  no  pay 
is  allowed  during  absence,  and  that  a  refund  can  only  be  had  upon  ap- 
plication after  the  termination  of  the  absence,  and  that  no  refund  shall 
be  allowed  for  absence  exceeding  95  days  in  any  one  year.  While  pro- 
longed absence  may  in  some  cases  furnish  ground  for  removal  (OXeary 
V.  Board  of  Education,  93  N.  Y.  1,  45  Am.  Rep.  156),  yet  it  is  settled 
that  absence  caused  by  illness  or  disability  not  caused  by  the  fault  or 
wrongdoing  of  the  employe  of  a  temporary  character  will  not  constitute 
ground  for  removal  (People  ex  rel.  Mitchell  v.  Martin,  143  N.  Y.  407, 
38  N.  E.  460;  People  ex  rel.  Nugent  v.  Police  Commissioner,  114  N. 
Y.  245,  21  N.  E.  421 ;  Wolfe  v.  Howes,  20  N.  Y.  197,  75  Am.  Dec. 
388;  Cukson  v.  Stones,  1  El.  &  El.  248;  Loates  v.  Maple,  88  L.  T. 
N.  S.  288;  Spindel  v.  Cooper,  46  Misc.  Rep.  569,  92  N.  Y.  Supp.  822. 

If  relator's  absence  was  caused  by  "serious  personal  illness"  of  a 
temporary  character,  she  could  not  be  dismissed  either  upon  this  ground 
or  upon  the  ground  of  "neglect  of  duty."  It  requires  no  strained  or 
forced  construction  to  hold  that  the  words  "serious  personal  illness" 
include  illness  caused  by  maternity.  The  absence  of  the  relator  was 
therefore  excusable  under  the  by-laws  of  the  respondent,  unless  it  can 
be  inferred  that  the  Legislature  in  using  the  words  "neglect  of  duty" 
in  section  1093  of  the  Greater  New  York  Charter  intended  to  include 
therein  absence  caused  for  the  purpose  of  bearing  a  child.  There  is 
nothing  in  the  language  of  the  charter  which  would  justify  the  assump- 
tion that  by  the  use  of  the  words  "neglect  of  dut/'  the  Legislature 
intended  to  include  the  case  of  a  married  teacher  whose  absence  was 
caused  in  order  to  give  birth  to  a  child.  To  impute  such  an  intention 
to  the  Legislature  would  be  a  gratuitous  and  arbitrary,  attempt  on  the 


Digitized  by 


Google 


Sup.  Ct)  PBOFZA  v.  BOABD  OF  BDUCATION  93 

part  of  the  court  to  l^islate  and  to  read  into  the  law  a  provision  which 
there  is  no  reason  to  believe  the  Legislature  would  have  inserted.  The 
policy  of  our  laws  favors  marriage  and  the  birth  of  children,  and  I 
know  of  no  provision  of  our  statute  }aw  or  any  principle  of  the  com- 
mon law  which  justifies  the  inference  that  a  public  policy  w^hich  con- 
cededly  sanctions  the  employment  of  married  women  as  teachers 
treats  as  ground  of  expulsion  the  act  of  a  married  woman  in  giving 
birth  to  a  child.  Whether  the  Legislature  should  exclude  married  wo- 
men from  the  schools  as  teachers,  assuming  that  it  has  the  power  to  do 
so,  is  a  question  upon  which  there  may  be  and  are  differences  of  opin- 
ion ;  but  it  is  not  a  question  within  the  province  of  the  court  to  decide. 
The  fact  is  that  the  Legislature  has  sanctioned  the  employment  of  mar- 
ried women  as  teachers.  Married  women  being  lawfully  employed  as 
teachers  and  excusable  for  absence  caused  by  personal  illness,  the  idea 
that  because  the  illness  resulting  in  absence  is  caused  by  maternity  it 
therefore  becomes  "neglect  of  duty"  is  repugnant  to  law  and  good  mor- 
als. Until  the  Legislature  shall  exclude  married  women  as  teachers,  or 
shall  provide  that  absence  of  the  teacher  on  account  of  maternity  shall 
constitute  "neglect  of  duty,"  I  know  of  no  authority  resident  in  the 
board  of  education  or  the  courts  so  to  hold. 

It  is  clear  that  absence  caused  by  personal  illness  of  the  teacher,  not 
the  result  of  maternity  or  of  fault  or  wrongdoing  on  the  part  of  the 
teacher,  is  not  "neglect  of  duty"  within  the  statute  and  by-law.  Can  it 
be  correctly  said  that  if  such  illness  is  the  result  of  maternity  the  ab- 
sence resulting  is  "neglect  of  duty?"  If  so,  then  it  is  not  the  absence 
of  the  teacher  per  se  which  constitutes  "neglect  of  duty,"  or  the  fact 
that  the  absence  is  caused  by  illness,  but  the  charge  of  "neglect  of 
duty"  is  predicated  solely  upon  the  fact  that  the  cause  of  the  illness 
is  maternity.  To  so  hold  is  to  construe  the  statute  and  by-law  to  mean 
that  absence  resulting  from  personal  illness  from  any  cause  other  than 
maternity  or  the  fault  or  wrongdoing  of  the  teacher  is  excusable,  but 
that  absence  resulting  from  illness  caused  by  maternity  is  inexcusable 
and  therefore  "neglect  of  duty."  Such  a  construction  of  the  statute 
and  by-law  is  unreasonable.  It  is  much  more  in  accord  with  reason  to 
hold  that  the  absence  of  a  teacher  resulting  from  personal  illness,  in- 
cluding illness  caused  by  maternity,  is  excusable  and  therefore  not  to 
be  considered  "neglect  of  duty." 

The  fact  that  the  personal  illness  resulting  in  the  absence  of  the  re- 
lator was  caused  by  maternity  did  not  on  that  account  render  it  inex- 
cusable, and  relator's  absence  did  not  because  of  that  fact  constitute 
"neglect  of  duty"  as  those  words  are  used  in  the  statute. 

It  is  pure  sophistry  to  argue,  as  does  the  learned  counsel  for  the  re- 
spondent in  his  brief,  that  maternity  is  an  indication  of  health,  and 
therefore  cannot  be  said  to  cause  "serious  personal  illness."  The  same 
argument  was  urged,  in  The  Queen  v.  Wellings  (3  Q.  B.  Div.  426),  by 
the  counsel  for  the  defendant  in  that  case;  but  it  was  overruled  by 
the  Court  of  the  Queen's  Bench  in  the  opinion  of  Lord  Coleridge,  C. 
J.,  who  expressed  the  unanimous  decision  of  the  court. 

If,  however,  there  was  no  by-law  of  the  respondent  excusing  absence 
due  to  "serious  personal  illness,"  it  might  well  be  held,  in  view  of  the 
duration  and  of  the  nature  of  the  relator's  employment,  that  the  law 
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would  excise  temporary  absence  resulting  from  any  personal  disability 
not  caused  by  the  fault  or  wrongdoing  of  the  employ^  As  maternity 
cannot  be  attributed  to  the  fault  or  wrongdoing  of  die  relator,  and  as 
her  absence  was  due  solely  to  that  cause,  such  an  absence  cannot  be 
held  to  be  "neglect  of  duty." 

It  is  at  least  open  to  question  whether,  if  the  contract  with  the  re- 
lator had  expressly  provided  that  it  should  be  terminable  in  the  event 
of  the  relator  giving  birth  to  a  child,  such  a  condition  of  the  contract 
would  be  valid,  and  certainly  in  the  absence  of  express  provision  the 
courts  will  not  imply  that  so  odious  a  condition  was  a  part  of  the  con- 
tract. 

Motion  for  a  peremptory  writ  of  mandamus  is  granted. 


(15S  App.  Dlv.  848.) 

In  re  SHELDON. 

(Supreme  Court,  Appellate  Division,  Third  Department.    November  12,  1913.) 

1.  Wiixs  (I  289*) — Lost  Will — Pbobatk — Bubdew  or  Pboof — Bxibtkrob  of 

Well. 

The  burden  of  proving  the  existence  of  a  will  at  testator's  death,  or  that 
It  had  been  fraudulently  destroyed  during  his  lifetime,  is  upon  proponent 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §f  653-661;  Dec.  Dig. 
{  280.*] 

2.  Wills  (§  302*) — Pbobatb — Suctiomnot  of  Evidenck — ^Existkncb  of  Will. 

Evidence  In  a  probate  proceeding  held  to  sustain  a  finding  that  the  will 
did  not  exist  at  the  time  of  testator's  death  and  bad  not  been  fraudulently 
destroyed  during  his  lifetime. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  576,  581,  700-710; 
Dec.  Dig.  i  802.»] 

8.  Wills  (|  289*) — Pbobatb — Dkstbuotion — Pbestjmptions. 

It  is  presumed  that  a  will  shown  to  have  existed,  and  not  found  at  tes- 
tator's death,  was  destroyed  with  the  intention  of  revoking  it 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent  Dig.  IS  653-^1;  Dec.  Dig. 
i  289.*] 

4.  Wills  (J  290*) — Pbobatb — PaBStrupTioNS — Debibuction. 

There  is  no  presumption  that  a  will,  shown  to  have  been  executed,  con- 
tinued to  exist  up  to  the  time  of  testator's  death,  but  failure  to  find  the 
will  after  a  careful  search  raises  a  presumption  of  its  destruction  by  tes- 
tator animo  revocandL 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent  Dig.  f  663;  Dec.  Dig.  f 
290.*] 

5.  Wills  (5  182*) — Revooatior — Inconsistent  Wills. 

A  subsequent  wlU,  which  disposed  of  all  of  testator's  property  and  was 
inconsistent  with  a  prior  will,  operated  to  revoke  the  prior  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent  Dig.  (  460;  Dec  Dig.  | 
182.*] 

6.  CouBTs  (S  202*) — Pbobate — Pboceedinos — Answer  bt  Intebveneb— Dis- 

cretion OF  Surbooatb. 

Since  under  Code  Civ.  Proc.  }  2633,  pleadings  in  a  surrogate's  court  may 
be  oral,  except  when  he  requires  them  to  be  written,  it  was  within  his 
discretion  to  refuse  to  allow  an  intervener  in  a  probate  proceeding  to  file 
an  answer  nunc  pro  tunc  as  of  the  date  of  the  order  allowing  Interven- 
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tlon;   the  Interventton  petltton  folly  stating  Intarrener'a  dalm  and  she 
bavlng  appeared  and  defended. 

[£d.  Mote. — For  other  cases,  see  Conrts,  Cent  Dig.  g}  4S0-488;  Dec.  Dig. 
i  202.*] 

7.  Afpkai,  ard  Bbbob  ({ 1048*) — Habmt.wb  Bbbos — ^ExoruBioir  or  BVirairoB. 
Any  error  in  excluding  evidence,  on  tbe  ground  tbat  the  witness  was 
dlsqnaUfled.   was  not  prejudicial  where  the  surrogate  found  the  facts 
sought  to  be  put  in  evidence  by  such  witness  as  claimed  by  the  offering 
par^. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  dent.  Dig.  If  4140- 
4145,  4161,  4158-4160;   Dec.  Dig.  {  1048.*] 

Appeal  from  Surrogate's  Court,  Madison  County. 

Application  of  Albert  Smith  Sheldon  for  the  probate  of  an  alleged 
last  will  and  testament  of  Gillais  A.  Hudson,  deceased.  From  a  de- 
cree of  the  Surrogate's  Court  denying  probate,  applicant  and  another 
appeal.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Hitchcock  &  Murphy,  of  Syracuse,  for  appellant  Sheldon. 
Brown  &  Woolver,  of  Oneida,  for  appellant  Rutherford. 
David  P.  Wallace,  of  Canastota,  for  respondent 

LYON,  J.  This  is  an  appeal  from  a  decree  of  the  Surrogate  of 
Madison  county,  entered  in  his  office  December  23,  1912,  adjudging  that 
a  will  of  Gillais  A.  Hudson,  who  died  in  October,  1912,  aged  about  60 
years,  was  not  entitled  to  probate. 

Tbe  sole  beneficiary  of  uie  will,  as  well  as  the  sole  executor  thereof, 
was  the  proponent,  Albert  Smith  Sheldon,  with  whom  the  testator  had 
been  intimately  associated.  The  respondents  were  Williean  S.  Hud- 
son, the  son  and  only  heir  at  law  of  the  testator,  De  Etta  Hudson  Clark, 
as  temporary  administratrix  of  the  estate  of  the  testator,  and  Fidelia 
B.  Rutherford,  an  alleged  beneficiary  under  a  former  will  of  the  testa- 
tor, who  pursuant  to  an  order  granted  upon  her  application  was  al- 
lowed to  intervene  and  make  herself  a  party  to  the  proceeding  and  in- 
terpose her  defense.  Williean  S.  Hudson  filed  an  answer  denying  all 
the  material  allegations  of  the  petition.  Fidelia  B.  Rutherford  filed  no 
answer  but  made  application  to  the  surrogate  at  the  time  of  the  settle- 
ment of  the  case  to  be  permitted  to  file  an  answer  nunc  pro  tunc  as  of 
the  time  of  the  granting  of  the  order  of  intervention,  which  application 
was  denied.  The  surrogate  decided  that  on  November  18,  1904,  the 
testator  was  competent  to  make  a  will,  and  that  on  that  day  he  duly 
executed  his  said  last  will  and  testament  devising  and  bequeathing  all 
his  estate  to  said  Albert  Smith  Sheldon,  whom  he  appointed  sole  execu- 
tor, and  that  he  thereby  revoked  all  former  wills  by  him  made;  that 
said  will  was  not  in  existence  at  the  time  of  the  death  of  the  testator, 
nor  was  it  fraudulently  destroyed  in  his  lifetime,  but  that  it  had  been 
destroyed  by  him  with  intent  to  revoke  it,  and  that  said  will  was  not 
entitled  to  probate  as  the  last  will  and  testament  of  testator.  The  sur- 
rogate thereupon  denied  probate  of  the  will,  and  to  his  decision  both  the 
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proponent  and  said  Rutherford  filed  exceptions,  and  both  appealed  to 
this  court 

The  two  questions  involved  in  the  appeal  are  whether  the  evidence 
was  sufficient  to  establish  the  will  and  that  it  was  in-  existence  at  the 
time  of  the  testator's  death  or  had  been  fraudulently  destroyed  in  his 
lifetime.  Section  2621  of  the  Code  of  Civil  Procedure  provides  that 
a  lost  or  destroyed  will  can  be  admitted  to  probate  in  a  surrogate's  court 
only  where  a  judgment  establishing  the  will  could  be  rendered  by  the 
Supreme  Court,  as  prescribed  in  section  1865  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that  plaintiff  is  not  entitled  to  judgment  estab- 
lishing a  lost  or  destroyed  will  unless  the  will  was  in  existence  at  the 
time  of  the  testator's  death  or  was  fraudulently  destroyed  in  his  life- 
time, and  its  provisions  are  clearly  and  distinctly  proved  by  at  least 
two  credible  witnesses ;  a  correct  copy  or  draft  being  equivalent  to  one 
witness. 

The  evidence  was  sufficient  to  sustain  the  finding  of  the  surrogate 
that  the  testator  executed  the  alleged  will,  but  the  more  serious  question 
is  whether  the  evidence  was  sufficient  to  establish  the  existence  of  the 
will  at  the  time  of  the  testator's  death  or  that  it  had  been  fraudulently 
destroyed  in  his  lifetime.  One  witness,  who  at  one  time  had  tended 
bar  for  testator,  testified  to  having  seen  the  will  in  1907,  and  he  is  the 
only  witness  who  testified  to  having  seen  it  during  the  eight  years  which 
expired  between  the  time  of  its  execution  and  the  death  of  testator. 
Several  witnesses  testified  to  declarations  of  testator  made  in  the  years 
1905,  1908,  1909,  1911,  and  as  late  as  September,  1912,  to  the  effect 
that  the  testator  was  displeased  with  his  son  and  said  he  should  leave 
him  none  of  his  property,  and  that  he  should  leave  none  of  his  prop- 
erty to  his  relatives,  but  that  proponent  was  his  friend  and  that  he  had 
made  a  will  leaving  him  all  his  property.  One  witness,  who  said  he 
had  several  times  acted  as  a  detective  and  witness  for  testator  in  di- 
vorce proceedings,  testified  that  during  testator's  last  illness  in  October, 
1912,  and  within  from  six  to  ten  days  before  his  death,  the  witness, 
while  in  an  upstairs  room,  overheard,  through  a  register  in  the  floor, 
a  conversation  between  proponent  and  testator  at  the  latter's  house,  in 
which  proponent  said  to  testator,  "Where  is  the  will  you  drew  in  1904 
in  my  favor?"  to  which  testator  answered,  "It  is  safe."  "Safe  where?" 
asked  proponent.  "It  is  locked  up  in  a  box  in  my  desk,"  answered 
testator.  Assuming  that  the  surrogate  was  satisfied  that  this  conver- 
sation in  fact  took  place,  it  was  still  a  question  of  fact  what  weight  it 
was  entitled  to  in  view  of  the  evidence  generally  and  particularly  of 
the  testimony  of  the  subscribing  witnesses  to  the  will  in  question  that 
at  the  time  of  the  execution  thereof  the  testator  stated  to  them  he  was 
making  his  will  so  he  knew  his  mother  would  be  cared  for,  the  testi- 
mony of  his  sister,  Mrs.  Clark,  that  testator  told  her  that  he  had  made 
a  will  and  that  she  was  provided  for,  and  the  testimony  of  witness 
Saley  that  testator  had  always  told  him  that  he  was  going  to  take  care 
of  him  in  his  will  but  that  testator  had  been  telling  a  great  many  stories. 
It  appears  from  the  evidence  that,  from  1905  to  the  time  of  testator's 
death,  Mrs.  Harvey  resided  in  his  house  as  his  housekeeper,  with  free 
access  to  all  parts  of  the  house,  and  that  she  had  possession  of  testator's 
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keys  from  the  time  he  was  taken  sick  until  after  his  death;  also  that 
his  sister,  Mrs.  Clark,  his  brother,  his  brother-in-law,  and  a  nurse  were 
at  his  house  during  the  week  or  ten  days  before  his  death,  yet  none  of 
them,  with  the  exception  of  Mrs.  Clark,  were  called  as  witnesses  or  to 
show  that  the  will  was  not  destroyed  by  testator  or  under  his  direction 
during  his  last  illness  or  to  facts  indicating  that  it  had  been  fraudulently 
destroyed,  although  it  appears  that  Mrs.  Harvey  then  resided  at  Utica 
in  an  adjoining  county,  and  so  far  as  was  shown  none  of  the  persons 
resided  beyond  the  reach  of  a  subpoena. 

Concededly  testator's  son,  who  alone  would  profit  by  intestacy,  was 
not  at  testator's  house  during  testator's  last  sickness,  and  there  is  not 
a  suggestion  in  the  evidence  which  would  connect  the  son  with  the  de- 
struction of  the  will.  So  far  as  appears  from  the  evidence,  the  will 
was  never  out  of  testator's  possession.  The  surrogate,  having  seen 
and  heard  the  witnesses,  was  favorably  situated  to  judge  of  the  weight 
which  should  be  given  to  the  testimony  of  each. 

[1,  2]  The  burden  of  proof  to  establish  the  existence  of  the  will  at 
the  time  of  testator's  death  or  that  it  had  been  fraudulently  destroyed 
in  his  lifetime  was  upon  proponent,  and  we  think  that  the  findings  of 
the  surrogate  were  justified  by  the  evidence. 

"Proof  that  a  will  executed  by  a  deceased  person  was  said  by  him,  a  month  ' 
previous  to  his  death,  to  be  In  his  possession  In  a  certain  desk  at  his  house, 
that  he  was  then  very  aged  and  feeble,  that  his  housekeeper  was  a  daughter 
having  an  Interest  adverse  to  the  wlU,  and  that  the  same  could  not  be  found 
on  proper  search  three  days  after  bis  death  Is  not  sufficient  evidence  of'  its' 
existence  at  the  testator's  death  or  of  a  fraudulent  destruction  in  his  lifetlqie 
to  authorize  parol  proof  of  the  contents."    Knapp  v.  Knapp,  10  N.  Y.  270. 

[3]  "The  presumption  of  law  Is  that  a  will  proved  to  have  had  existence 
and  not  fonnd  at  the  death  of  testator  was  destroyed  anlmo  revocandi,"  10 
N.  X.  278;  Elghmy  v.  People,  79  N.  Y.  546,  559. 

"There  Is  no  direct  proof  that  Mrs.  CoUyer  destroyed  her  wllL  But  the 
proof  that  the  will  was  not  found  after  her  death  is  sufficient  proof  that  she 
destroyed  It  anlmo  revocandi.  When  a  will  previously  executed  cannot  be 
found  after  the  death  of  the  testator,  there  is  a  strong  presumption  that  It 
was  revoked  by  destruction  by  the  testator,  and  this  presumption  stands  in 
the  place  of  positive  proof.  Betts  v.  Jackson,  6  Wend.  173 ;  Knapp  v.  Knapp, 
10  N.  Y.  276 ;  Schultz  v.  Schultz,  35  N.  T.  653  [91  Am.  Dec.  88] ;  Hatch  v. 
Slgman,  1  Dem.  Sur.  519.  He  who  seeks  to  establish  a  lost  or  destroyed  will 
assumes  the  burden  of  overcoming  this  presumption  by  adequate  proof.  It 
is  not  sutUclent  for  him,  to  show  that  persons  interested  to  establish  intes- 
tacy had  an  opportunity  to  destroy  the  will.  He  must  go  further  and  show, 
by  facts  and  circumstances,  that  the  will  was  actually  fraudulently  destroyed." 
Collyer  v.  Collyer,  110  N.  Y.  481,  486,  18  N.  B.  110,  112  (6  Am.  St  Rep.  405). 

[♦]  "No  presumption  as  to  the  continued  existence  of  a  will  and  codicil  arises 
from  the  proof  of  their  execution  so  as  to  establish  the  existence  thereof  at 
the  time  of  the  testatrix's  death,  which  Is  essential  under  the  statute  to  per- 
mit the  admission  to  probate  of  a  lost  or  destroyed  will  In  a  surrogate's  court, 
but  failure  to  And  such  will  and  codicil,  after  ca'reful  and  exhaustive  search, 
raises  a  presumption  that  the  decedent  herself  destrpyed  them  anlmo  revo- 
candi."   Matter  of  Kennedy,  167  N.  Y,  163,  60  N,  B.  442. 

[5]  The  appellant  Rutherford  contends  that  the  evidence  fails  to 
establish  the  existence  of  a  clause  of  revocation  in  the  will,  but  this  is 
immaterial,  as  the  will,  having  disposed  of  all  testator's  property,  was 
inconsistent  with  the  alleged  former  will,  in  favor  of  Mrs,  Rutherford, 
and  hence  the  latter  will  must  be  deemed  to  have  evidenced  the  inten- 
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tion  of  the  testator  to  revoke  the  former  will.  Clark  v.  Kingsley,  37 
Hun,  246;  Matter  of  Pilsbury's  Will,  119  App.  Div.  893,  99  N.  Y. 
Supp.  62,  affirmed  186  N.  Y.  545,  79  N.  E.  1114;  Cyc.  Wills,  p.  1175. 

[8]  There  are  no  exceptions  calling  for  the  reversal  or  for  a  modi- 
fication of  the  decree  of  the  surrogate.  While  the  appellant  Ruther- 
ford has  devoted  considerable  space  in  her  brief  to  the  exception  taken 
by  her  to  the  refusal  of  the  surrogate  to  allow  her  upon  the  settlement 
of  the  case  to  file  an  answer  nunc  pro  tunc  as  of  the  date  of  the  order 
allowing  her  to  intervene,  it  is  to  be  observed  that  the  matter  was  at 
most  discretionary  with  the  surrogate  and  that  pleadings  in  Surrogate's 
Court  may  be  oral,  excepting  when  required  by  the  surrogate  to  be  in 
writing.  Code  Civ.  Proc.  §  2533.  No  such  requirement  was  made  by 
the  surrogate.  The  petition  for  leave  to  intervene  fully  stated  her  po- 
sition, and  she  was  allowed  to  appear  and  defend,  and  her  rights  have 
been  in  no  way  prejudiced  either  upon  the  trial  or  upon  this  appeal  by 
such  refusal  of  the  surrogate. 

[7]  The  appellant  Sheldon  complains  of  the  ruling  of  the  surrogate 
sustaining  the  objection  of  contestant  Hudson  to  his  testifying  in  effect 
that  the  copy  of  the  will  annexed  to  the  petition  was  a  copy  of  the  orig- 
inal will  executed  by  the  testator,  upon  the  ground  that  the  witness 
was  disqualified  under  section  829  of  the  Code  of  Civil  Procedure. 
Whether  or  not  the  witness  was  disqualified  is  not  material,  as  the 
surrogate  has  found  the  fact  to  be  as  so  claimed  by  proponent ;  hence 
the  exclusion  of  the  testimony  was  in  no  way  prejudicial  to  him. 

The  decree  of  the  surrogate  must  be  affirmed,  with  costs  to  respond- 
ents. 


(82  Misc.  Rep.  507.) 
RAYMOND  et  al.  ▼.  GEORGE  JUNIOR  REPUBLIC  ASS'N,  Inc.,  et  aL   . 

(Sapreme  Ckturt,  Equity  Term,  Niagara  County.    November  18,  1913.) 

1.  Descent  and  Distribution  (}  47*) — ^Pbbtbbicittbd  Cbildben. 

Under  the  direct  provisions  of  Decedent  Estate  Law  (Consol.  Laws  1909, 
c.  13)  §  26,  a  child  born  after  the  making  of  a  will,  if  unprovided  for,  may 
claim  a  child's  portion  of  the  estate. 

[Ed.  Note. — For  other  cases,  see  Descent  and  Distribution,  Cent  Dig.  (f 
12&-1S0;   Dec.  Dig.  §  47.*] 

2.  Wills  (|  452*) — Constbuction — Pbesbmptions. 

The  fifth  clause  of  testator's  will  devised  to  his  wife,  if  surviving  Mm, 
the  use  for  Hfe  of  the  residue  of  his  property.  In  the  sixth  clause,  tes- 
tator declared  that  if  he  left  no  wife  surviving,  but  a  child  or  children, 
then  he  devised  and  bequeathed  the  balance  of  his  property  to  such  child, 
except  $2,000,  which  he  bequeathed  to  charity.  The  seventh  clause  de- 
clared that,  if  he  left  neither  wife  nor  children,  then  he  gave  to  his  sis- 
ter the  sum  of  $2,000  per  year;  while  the  eighth  clause  recited  that  on 
the  death  of  the  sister,  should  she  survive  him,  or  after  the  usual  time 
after  his  decease,  the  estate  should  be  disposed  of  by  several  bequests  to 
named  persons,  and  the  remainder  of  his  property  should  go  to  charities. 
Eeld  that,  while  there  is  a  presumption  against  intestacy,  such  presump- 
tion Is  not  so  strong  as  the  one  against  disherison  of  persons  who  are  en- 
titled to  testator's  bounty,  and  hence  the  charities  took  nothing  under  tbe 
eighth  clause,  for  they  would  be  entitled  to  take  only  as  residuary  lega- 
tees, and  it  not  being  possible  to  presume  that  testator  Intended  to  dis- 
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Inherit  his  children  or  his  near  relatlTeB  who  were  natural  objects  of  bis 
bounty  In  the  event  that  his  wife  survived  him. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {}  968-970;   Dec.  Dig. 
{  452.*] 

Action  by  Carrie  R.  Raymond  and  Charles  E.  Wemple,  as  executors 
of  Charles  T.  Raymond,  deceased,  against  the  George  Junior  Republic 
Association;  Incorporated,  and  others.    Judgment  for  plaintifEs. 

William  A.  Gold,  of  Lockport,  for  plaintiffs. 

Frank  N.  Decker,  of  Syracuse,  for  defendant  George  Junior  Re- 
public Ass'n,  Inc. 

Frank  H.  Deal,  of  Troy,  for  guardian  ad  litem  for  infant  defendant 
Lois  W.  Raymond. 

Wm.  W.  Morrill,  of  Troy,  for  defendants  Raymond  T.  Birge  and 
Marguerite  S.  Birge  and  for  guardian  ad  litem  for  Carolyn  T.  Birge, 
infant  defendant. 

Lewis  W.  Raymond,  of  Troy,  in  pro  per. 

Fred  D.  Moyer,  of  Lockport,  for  defeftdants  Allen  A.  Raymond  and 
another. 

POUND,  J.  Charles  T.  Raymond  died  in  the  city  of  Lockport  on 
the  11th  day  of  November,  1912,  leaving  a  last  will  and  testament,  ex- 
ecuted on  or  about  the  6th  day  of  May,  1908,  which  was  admitted  to 
probate  by  the  Surrogate's  Court  of  Niagara  County  on  the  22d  day  of 
November,  1912.  Letters  testamentary  were  issued  thereon  to  the 
plaintiffs,  who  bring  this  action  for  the  purpose  of  obtaining  a  judicial 
construction  of  certain  provisions  thereof. 

The  will  was  drawn  by  testator,  and  reads  as  follows : 

"In  the  Name  of  God,  Amen : 

"I,  Chas.  T.  Raymond,  of  the  city  of  Lockport,  New  York,  being  of  sound 
mind  and  memory,  do  now  make  this  my  last  will  and  testament  In  manner 
and  form  following,  that  Is  to  say : 

"First,  I  direct  the  payment  of  my  just  debts  and  funeral  expenses. 

"Second.  In  case  I  leave  a  wife  me  surviving,  then  I  give,  devise  and  be- 
queath the  proceeds  of  all  the  life  Insurance  carried  by  me  to  such  wife. 

"Third.  I  give,  devise  and  bequeath  to  the  board  of  trustees  of  the  First 
Presbyterian  Church  of  Lockport,  the  house  and  four  lots  on  Bristol  avenue 
in  the  city  of  Lockport,  which  property  was  conveyed  to  me  by  deeds  of  Cath- 
erine D.  Becker,  dated  Aug.  20th,  1885,  and  Benjamin  F.  Freeman  &  wife, 
dated  July  10th,  1886,  and  Betsy  M.  Crampton  dated  Aug.  20tb,  1885.  I  di- 
rect that  said  property  be  sold  as  soon  as  a  sale  can  be  made  at  not  less  than 
$2,500  and  the  proceeds  invested  on  mortgage,  the  interest  on  such  mortgage 
or  mortgages  to  be  used  for  the  support  of  the  Sunday  School  of  said  First 
Presbyterian  Church. 

"Fourth.  I  give,  devise  and' bequeath  to  B.  Albert  Rogers  all  my  Jewelry, 
necktie  pins  and  watch  and  chain. 

"Fifth.  In  case  I  leave  a  wife  me  surviving,  then  I  give,  devise  and  be- 
queath to  her  the  use  of  all  the  remainder  of  my  property  for  life. 

"Sixth.  In  case  I  leave  no  wife  me  surviving,  but  a  child  or  children,  then 
I  give,  devise  and  bequeath  to  such  child  or  children  all  the  balance  of  my 
property  both  real  and  personal,  except  two  thousand  dollars,  which  sum  I 
give,  devise  and  bequeath  to  the  Toung  Men's  Christian  Association  of  Lock- 
port,  N.  Y.,  and  I  direct  that  such  sum  be  paid  to  the  treasurer  of  the  board 
<>f  trustees  of  said  association  and  be  by  him  Invested  in  good  mortgages,  and 
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the  interest  thereof  to  be  used  for  tbe  current  mnnlng  expenses  of  said  as- 
sociation. 

"Seventh.  In  case  I  leave  neither  wife  or  children  me  surviving,  I  give  to 
my  sister  Carrie  R.  Blrge  the  sum  of  two  thousand  dollars  per  year  to  be 
paid  to  her  annually  so  long  as  she  shall  live,  by  my  executor  from  the  reve- 
nues of  my  estate. 

"Eighth.  Upon  the  death  of  my  sister  (should  she  survive  me)  or  after  the 
usual  time  after  my  decease  (should  I  survive  her)  I  direct  that  my  estate  be 
disposed  of  as  follows :  I  give  and  bequeath  two  thousand  dollars  to  each  of 
the  following  persons  (if  they  survive  me)  viz.,  Aloysious  J.  Eilera,  Amie  H. 
Raymond,  Sara  S.  Raymond,  Allen  A.  Raymond,  Lois  W.  Raymond,  Raymond 
T.  Birge,  Marguerite  S.  Birge  and  Carolyn  T.  Birge.  The  remainder  of  my 
property  both  real  and  personal  I  give,  devise  and  bequeath  to  the  Toung 
Men's  Christian  Association  of  Lockport,  N.  T.,  and  the  Ceorge  Junior  Repub- 
lic Association  of  Freeville,  N.  Y.,  share  and  share  alike,  and  I  direct  and 
instruct  the  boards  of  trustees  of  the  said  associations  to  invest  all  funds  re- 
ceived from  my  estate  in  bonds  or  mortgages,  and  to  use  the  interest  only  on 
such  investments  for  the  current  expenses  of  said  associations. 

"Lastly,  I  make,  constitute  and  appoint  my  wife  Carrie  R.  Raymond  of 
Lockport,  New  Tork,  and  Chaa  E.  Wemple  of  Empire,  Ohio,  to  be  executrix 
and  executor  of  this  my  last  will  and  testament  and  I  direct  that  they  shall 
not  be  required  to  give  bonds. 

"In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this  6th  day  of 
May,  1908.  Chas.  T.  Raymond.    [Seal.] 

"The  above  written  Instrument  was  subscribed  by  the  said  Chas.  T.  Ray- 
mond on  the  day  and  date  thereof  in  our  presence  and  in  the  presence  of  each 
of  us  and  acknowledged  by  him  to  eadh  of  us;  and  he  at  the  same  time  de- 
clared the  said  instrument  so  subscribed  by  him  to  be  his  last  will  and  testa- 
ment; whereupon  we,  at  his  request  and  In  his  presence  and  in  the  presence 
of  each  other  have  hereunto  signed  our  names  as  witnesses  to  the  execution 
thereof  and  written 'opposite  our  names  our  respective  places  of  residence. 

"Jos.  Robison  residing  at  Newf ane,  N.  Y. 
"Wm.  H.  Lee  residing  at  Lockport,  N..Y." 

The  testator  left  Carrie  R.  Raymond  his  widow,  but  left  no  child 
surviving  him.  His  next  of  kin  are  his  sister,  Carolyn  R.  Birge,  and 
his  brother,  Lewis  Raymond. 

The  eight  individual  legatees  named  in  the  "eighth"  clause  of  the 
will  are  nephews  and  nieces  of  testator,  children  of  his  said  brother  and 
sister,  except  Aloysious  J.  Eilers,  who  is  a  young  man  in  whose  edu- 
cation and  business  career  testator  had  taken  an  interest.  All  of  these 
legatees  survived  testator. 

On  or  about  April  8,  1911,  testator  drew  and  signed  a  codicil  to  the 
will,  but  it  was  not  executed  or  published  in  the  presence  of  witnesses, 
nor  does  it  throw  any  light  on  the  question  of  testator's  intent. 

Personal  property  alone  is  affected  by  this  action. 

[1,  2]  As  the  testator  left  a  wife  and  no  child,  it  follows  that  he 
made  no  disposition  of  his  estate  to  take  effect  on  the  death  of  his  wife 
unless  it  is  so  disposed  of  by  the  paragraph  of  his  will  numbered 
"eighth."  It  is  urged  by  the  (George  Junior  Republic  Association,  Inc., 
that,  to  prevent  partial  intestacy,  the  last  sentence  of  this  paragraph, 
which  reads  as  follows,  "The  remainder  of  my  property  both  real  and 
personal  I  give,  devise  and  bequeath  to  the  Youn^  Men's  Christian  As- 
sociation of  Lockport,  N.  Y.,  and  the  George  Junior  Republic  Associa- 
tion of  Freeville,  N.  Y.,  share  and  share  alike,"  should  be  detached 
from  the  context  and  read  separately  as  a  general  residuary  clause,  as 
if  it  were  placed  in  a  paragraph  by  itself,  so  that  at  the  death  of.  the 
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widow  the  residue  of  the  estate  would  be  divided  between  the  Young 
Men's  Christian  Association  of  Lockport,  N.  Y.,  and  the  George  Junior 
Republic. 

The  alternative  is  that,  subject  to  the  life  estate  of  the  widow  under 
paragraph  "fifth"  of  the  will,  the  residue  of  the  estate  goes  to  the  wid- 
ow and  next  of  kin  of  testator  under  the  laws  of  intestate  succession. 

Mr.  Raymond  was  a  successful  business  man  and  had  accumulated 
a  modest  fortune.  He  was  interested  in  the  George  Junior  Republic 
and  the  Lockport  Y.  M.  C.  A.,  and  had  for  some  years  prior  to  his 
death  made  a  practice  of  contributing  annually  towards  their  support. 
His  'relations  with  his  brother  and  sister  and  their  children  had  in- 
variably been  pleasant. 

What  is  the  intention  of  testator  as  evidenced  by  the  terms  of  the 
will  ?  If  the  contention  of  the  George  Junior  Republic  is  correct  and 
the  last  sentence  of  the  "eighth"  paragraph  is  an  independent  part  of 
the  will  and  not  to  be  read  merely  as  a  part  of  the  "seventh"  and 
"eighth"  paragraphs,  which  dispose  of  his  estate  in  case  he  leaves  "nei- 
ther wife  nor  children,"  it  follows  that,  if  testator  had  left  a  wife  and 
child,  the  child  would  be  disinherited,  for  no  provision  is  made  for  a 
child  except  by  the  "sixth"  paragraph  of  the  will,  where  it  is  provided 
that  "in  case  I  leave  no  wife  me  surviving,  but  a  child  or  children,"  the 
child  shall  take  all  the  residue  except  $2,000  which  is  given  to  the 
Lockport  Y.  M.  C.  A.  Testator  plainly  intended  to  give  his  wife  a 
life  estate  if  she  survived  him  and  to  give  his  possible  surviving  child  or 
children  almost  his  entire  estate  in  case  his  wife  did  not  survive  him. 
To  assume  that  he  intended,  in  case  he  left  both  wife  and  child,  that 
the  child's  share  should  go  to  the  George  Junior  Republic  and  the  Ivock- 
port  Y.  M.  C.  A.  on  the  death  of  the  wife  is  to  reduce  the  claim  of  the 
George  Junior  Republic  to  a  proposition  of  unnatural  and  inconsistent 
conduct  on  the  part  of  the  testator. 

As  matter  of  law,  a  child  born  after  the  making  of  the  will,  if  unpro- 
vided for,  might  claim  to  succeed  to  a  child's  portion  of  the  estate  un- 
der section  26  of  the  Decedent  Estate  Law ;  but  see  Worraser  v.  Croce, 
120  App.  Div.  287,  104  N.  Y.  Supp.  1090. 

The  case  in  favor  of  the  brother  and  the  sister  is  well-nigh  as  strong 
as  the  hypothetical  case  stated. 

Where  the  presumption  against  partial  intestacy  is  in  conflict  with 
the  presumption  against  disherison  (Close  v.  Farmers'  Loan  &  Trust 
Co.,  195  N.  Y.  92,  100,  87  N.  E.  1005),  the  weaker  must  yield. 

As  stated  by  Haight,  J.,  the  rule  to  the  effect  that  the  testator  did 
not  intend  to  die  intestate  "has  many  exceptions  and  is  onlv  occasion- 
ally followed."    Matter  of  Disney,  190  N.  Y.  128,  132,  82  N.  E.  1093. 

But  the  rule  that,  "where  a  will  is  capable  of  two  interpretations, 
that  one  should  be  adopted  which  prefers  those  of  the  blood  of  testa- 
tor to  strangers,  *  *  *  can  be  overcome  only  by  clear  and  un- 
equivocal language."    Wood  v.  Mitcham,  92  N.  Y.  375,  379-^380. 

Both  of  these  presumptions  must  be  related  to  the  accompanying  cir- 
cumstances. The  will  is  inartistically  drawn.  The  testator  perhaps  in- 
tended to  dispose  of  his  entire  property.  It  is  possible  that  he  had  in 
mind  that  on  the  death  of  his  wife  the  eight  individual  legatees  named 
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in  the  "eighth"  paragraph  would  be  paid  their  $16,000,  and  that  the 
residue,  of  uncertain  value,  would  go  to  the  George  Junior  Republic 
and  the  Lockport  Y.  M.  C.  A.  Such  a  disposition  of  the  estate  would 
have  been  natural  and  consistent  with  his  life  relations  with  his  rela- 
tives and  the  two  institutions  named.  But  he  did  not  express  such  in- 
tention. It  can  by  no  method  of  construction  be  read  into  the  will.  It 
is  quite  as  possible  that  he  intended  that  his  next  of  kin  should  take 
after  the  wife.  Nothing  suggests  that  he  intended  in  any  contingency 
to  cut  off  a  child,  if  he  left  one,  or  his  brother  and  sister  and  their 
children,  if  he  left  no  child,  in  order  to  bestow  his  estate  upon  charitable 
institutions.  Yet  such  would  be  the  result  of  separating  the  residuary 
clause  of  paragraph  "eighth"  from  the  context  and  making  it  the  resid- 
uary clause  of  the  will.  Paragraphs  "seventh"  and  "eighth"  must  be 
read  together  and  separately  from  the  rest  of  the  will,  as  relating  to 
a  contingency  that  did  not  arise,  to  wit,  the  death  of  testator  leaving 
neither  wife  nor  child. 

It  seems  plain  that  the  intention  of  the  testator  was,  if  his  wife  sur- 
vived him,  to  give  her  the  use  of  his  property  not  previously  disposed 
of  for  life  under  the  "fifth"  paragraph  of  the  will  and  that  he  made  no 
other  disposition  of  the  property  so  bequeathed  to  her.  In  other  words, 
she  takes  a  life  use  of  all  his  property  not  previously  disposed  of  under 
the  will  and  a  widow's  share  therein  under  the  law  of  intestate  succes- 
sion, and  on  her  death  the  residue  passes  to  the  next  of  kin  of  testator, 
and  nothing  passes  under  paragraphs  "seventh"  and  "eighth." 

Decision  accordingly. 


(159  App.  DlT.  3124.) 

GALBALLT  ▼.  STRAUSS  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    November  14,  1913.) 

1.  Master  and  Servant  (|  88*) — Ddtt  or  Mabteb — Pi.ace  bob  Wokk. 

Where  a  lessee  made  repairs  on  a  building,  and  a  carpenter  employed 
by  him  changed  the  position  of  the  stairway  to  the  cellar,  It  was  not  the 
duty  of  the  lessee,  individually,  or  of  a  corporation  of  which  he  was  presi- 
dent to  furnish  a  ladder  or  other  means  of  access  to  the  cellar  for  the  use 
of  the  employes  of  another  contractor. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Gent  Dig.  }{  144- 
161;    Dec.  Dig.  |  88.*] 

2.  Master  and  Servant  (i  88*)  —  Master's  LiAsiLrrr  —  Works,  Wats,  and 

Machinebt. 

Where  a  lessee  in  repairing  a  building  employed  a  carpenter  who 
changed  the  location  of  a  stairway  to  the  cellar,  such  stairway  was  not 
provided  by  the  lessee  for  the  use  of  the  employes  of  other  contractors, 
so  that,  where  the  employ^  of  a  plumber  using  it  for  his  own  convenience 
was  injured  by  reason  of  Its  condition,  the  lessee  was  not  liable  either  at 
common  law  or  under  the  Employers'  Liability  Act  (Consol.  Laws  1909, 
a  31,  iS  200-204). 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Gent  Dig.  H  144- 
151;   Dec.  Dig.  i  8&»] 

Appeal  from  Trial  Term,  New  York  County. 
Action  by  Patrick  H.  Galbally  against  Simon  Strauss,  individually, 
Simon  Strauss,  incorporated,  and  John  R.  Johnson.    From  a  judgment 

*For  other  cases  see  same  topic  ft  J  number  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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entered  on  a  verdict  for  plaintiff,  plaintiff,  Simon  Strauss,  incorpo- 
rated, and  John  R.  Johnson  appeal.  Plaintiff's  appeal  dismissed,  and 
judgment  so  far  as  appealed  from  by  defendants  reversed,  and  new 
trial  ordered. 

Arinied  before  INGRAHAM,  P.  J.,  and  McI^UGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

W.  Russell  Osborn,  of  New  York  City,  for  plaintiff. 
Arnold  Lichtig,  of  New  York  City,  for  defendants  Simon  Strauss, 
Inc.,  and  Strauss. 
Theodore  H.  Lord,  of  New  York  City,  for  defendant  Johnson. 

SCOTT,  J.  This  appeal  comes  before  us  in  a  somewhat  unusual 
form.  At  the  trial,  after  the  rendition  of  the  verdict,  the  justice  pre- 
siding ordered  the  exceptions  to  be  heard  in  the  first  instance  at  the 
Appellate  Division.  Notwithstanding  this  direction  the  plaintiff  en- 
tered judgment,  and  the  defendants  apparently  acquiesced  in  this 
practice,  for  the  case  is  brought  into  this  court,  not  by  a  motion  for 
judgment,  but  by  cross-appeals  from  the  judgment.  No  order  was 
entered  denying  a  motion  for  a  new  trial.  We  have  power,  there- 
fore, only  to  pass  upon  the  exceptions. 

The  action  is  for  damages  sustained  by  plaintiff  while  working  upon 
premises  held  under  lease  by  the  defendant  Simon  Strauss,  Incor- 
porated. The  evidence  would  have  justified  the  jury  in  finding  the 
following  state  of  facts: 

Simon  Strauss,  Incorporated,  of  which  the  individual  Strauss  was 
president,  had  leased  two  buildings  which  it  proposed  to  use  together, 
virtually  as  one  building,  for  the  purpose  of  carrying  on  a  wholesale 
liquor  business.  To  carry  out  this  intent  it  was  necessary  to  make 
certain  alterations  in  the  buildings,  which  included  connecting  the 
cellar  floors,  changing  the  plumbing  in  the  cellars,  and  removing  a 
staircase  leading  into  the  cellar  from  its  position  in  the  center  of  the 
reconstructed  building,  and  re-erecting  it  at  the  extreme  westerly  end 
of  the  building.  The  lessee,  Simon  Strauss,  IncorporSited,  made  sep- 
arate contracts  for  the  items  of  work  involved  in  these  alterations. 
The  plumbing  work  was  contracted  for  with  one  Manns,  in  whose 
employ  plaintiff  was  when  he  was  injured.  The  carpenter  work,  which 
included  the  shifting  and  resetting  of  the  staircase,  was  contracted  for 
with  a  man  named  Johnson.  Simon  Strauss,  the  president  of  the 
lessee,  frequently  visited  the  work;  but,  while  he  appears,  at  times, 
to  have  given  directions  to  the  plumber's  men  as  to  details  of  their 
work,  it  does  not  appear  that  he  ever  gave  any  instructions  to  the  car- 
penters or  interfered  in  any  way  with  their  work.  The  carpenter  con- 
tractor, having  cut  a  new  well  hole  in  the  floor  above  the  cellar,  shifted 
the  staircase,  and  set  it  up.  To  get  it  dear  it  was  necessary  to  use 
considerable  force  to  tear  loose  the  nails  by  which  it  had  been  attached 
to  the  floor  beams  in  its  old  location.  They  set  it  up  in  place  in  the 
new. well  hole,  fastening  it  at  the  top  by  driving  four  nails,  two  on 
each  side  through  the  upright  string  pieces  into  the  floor  beams. 
The  stairway,  as  thus  placed,  was  close  against  the  cellar  wall.  At 
the  foot,  along  the  wall  ran  an  iron  sewer  pipe,  and  in  order  to  set 
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the  stairway  it  was  necessary  to  cut"  oflf  two  or  three  inches  from  the 
foot  of  one  of  the  string  pieces  which  then  rested  on  the  pipe,  or  on 
the  cement  between  the  pipe  and  the  wall.  The  foot  of  the  other  string 
piece  rested  on  the  concrete  floor.  It  was  testified  to  by  expert  wit- 
nesses, and  not  contradicted,  that  this  was  the  proper  and  customary 
method  of  setting  up  such  a  stairway. 

After  it  had  been  thus  erected,  it  constituted  the  only  means  of 
getting  into  the  cellar,  and  was  used  for  several  days  by  all  the  work- 
men employed  in  the  cellar,  including  plaintiff.  It  appeared  to  be 
solidly  placed,  and  there  was  nothing  apparent  to  indicate  that  it  was 
not  an  entirely  safe  way.  After  the  stairway  had  been  thus  placed 
and  in  use  for  two  or  three  days,  the  pltunber's  men  found  it  neces- 
sary to  run  a  small  water  pipe  along  and  partly  on  top  of  the  sewer 
pipe ;  but  the  string  piece  of  the  stair  stood  in  the  way.  The  plumber's 
foreman,  or  principal  employe,  one  Kramer,  attempted  to  pull  the 
foot  of  the  stair  to  one  side.  He  was  observed  and  stopped  by  the 
foreman  of  the  carpenter,  Johnson,  who  inserted  a  couple  of  small 
blocks  under  the  bottom  step  to  raise  the  foot  of  the  stair  and  hold 
it  up  until  the  water  pipe  could  be  put  in  place.  He  seems  to  have 
realized  that  this  rendered  the  stair  less  safe  and  secure,  because  he 
expressly  warned  Kramer  to  let  him  know  when  he  was  through. 
His  own  testimony  is : 

"I  told  Kramer,  'As  soon  as  you  are  ready  to  get  tbe  stairs  to  safety,  let 
me  know  when  you  are  through.'" 

Kramer  never  did  let  him  know,  and  the  stair  remained  in  this 
condition  until  it  fell  as  plaintiff  was  descending,  and  produced  the 
injuries  for  which  he  sues. 

Of  course  there  is  a  question  in  the  case  as  to  whether  or  not  the 
stairway  was  properly  and  safely  erected  in  the  first  instance;  but 
the  jury  would  have  been  justified  upon  the  evidence  in  finding  that 
it  was,  and  that  it  was  the  blocking  up  which  introduced  an  element 
of  instability  which  was  responsible  for  the  fall  of  the  stair.  In 
either  case  Johnson,  the  carpenter  contractor,  or  his  employ^  created 
the  unsafe  condition,  knew  or  should  have  known  of  the  insecurity, 
and  might  well  be  charged  with  negligence  either  for  creating  the  un- 
safe condition  or  for  not  having  been  vigilant  in  promptly  remedy- 
ing it. 

The  responsibility  of  the  defendant  Simon  Strauss,  Incorporated, 
is  not  so  clear.  The  evidence  would  justify  a  finding  that  it  furnished 
the  stairway,  and  set  it  up,  and  permitted  it  to  be  used  by  all  the  work- 
men as  a  way  to  be  used  in  the  progress  of  their  work.  Having  un- 
dertaken to  furnish  a  way  for  tiie  use  of  those  employed  upon  the 
work,  and  permitted  them  so  to  use  it,  the  lessee  corporation  was 
bound  to  furnish  a  way  safe  and  fit  for  the  purpose  for  which  it. was 
to  be  used.  The  lessee  corporation  stood  to  the  employes  of  the  sev- 
eral contractors  in  a  position  analogous  to  that  in  which  a  general  con- 
tractor stands  to  the  employes  of  his  subcontractors,  and  in  such  a  .case 
a  general  contractor  who  furnishes  a  way  for  the  use  of  the  employes 
of  his  subcontractors  is  bound  to  furnish  one  which  is  safe,  suitable, 
and  proper.    Boyle  v.  Robinson  Co.,  154  App.  Div,  1, 5, 138  N.  Y.  Supp. 
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695,  and  cases  cited.  It  has  been  held,  however,  in  cases  arising  un- 
der the  common-law  rules  that,  when  a  master,  or  a  general  employer, 
has  no  knowledge  or  experience  in  the  business  of  furnishing  appli- 
ances or  erecting  structures,  and  contracts  with  a  competent  party  to 
furnish  or  erect  them,  he  is  not  responsible  for  defects  that  may  ex- 
ist in  them,  unless  he  knew  or  had  reason  to  know  that  such  defects 
existed.  Burke  v.  Ireland,  26  App,  Div.  487,  50  N.  Y.  Supp.  369. 
Hence  it  is  argued  in  the  present  case  that,  assuming  that  the  lessee 
of  the  building  undertook  to  furnish  a  way,  and  was  bound  to  furnish 
a  safe  one,  and  that  the  stairway  as  first  erected  was  not  safe,  suitable, 
and  proper,  yet  that  the  lessee  was  relieved  from  responsibility  for  its 
insufficiency  because  it  had  intrusted  its  erection  to  a  competent  con- 
tractor. Our  attention  is  called  to  a  recent  amendment  to  the  Labor 
Law  which  seems  to  negative  this  contention.  By  Laws  1910,  c.  352, 
there  was  added  to  section  200,  subdiv.  2,  of  the  Labor  Law,  the  fol- 
lowing : 

"If  an  employer  enters  Into  a  contract,  written  or  verbal,  witta  an  independ- 
ent contractor,  to  do  i>art  of  such  employer's  work,  or  if  such  contractor  en- 
ters into  a  contract  with  a  subcontractor  to  do  all  ,or  any  part  of  the  work 
comprised  in  such  contractor's  contract  with  the  employer,  such  contract  or 
subcontract  shall  not  bar  the  liability  of  the  employer  for  the  injuries  to  the 
employees  of  such  contractor  or  subcontractor,  caused  by  any  defect  in  the 
condition  of  the  ways,  works,  machinery,  or  plant,  if  they  are  the  property  of 
the  employer  or  are  furnished  by  him,  and  if  such  defect  arose,  or  bad  not 
been  discovered  or  remedied,  through  the  negligence  of  the  employer,  or  of 
some  person  Intrusted  by  him  with  the  duty  of  seeing  that  they  were  in  proper 
condition." 

This  provision,  so  far  as  we  know,  has  not  yet  been  construed  by 
any  court  in  this  state;  but  an  identical  statute  has  been  considered 
and  construed  by  the  Supreme  Court  of  Massachusetts.  In  Sullivan 
v.  New  Bedford  Gas  &  Electric  Co.,  190  Mass.  288,  76  N.  E.  1048,  it 
was  said: 

"The  effect  of  Bev.  Laws,  c.  106,  §  76,  is  in  our  opinion  to  make  certain 
that  the  intervening  contract  does  not  prevent  the  owners  owing  a  duty  di- 
rectly to  employes  of  the  contractor." 

This,  we  think,  is  the  true  construction  to  be  given  to  the  provision 
quoted  from  our  own  statute.  It  does  not  enlarge  the  obligation  of  an 
owner  circumstanced  as  was  the  lessee  corporation  in  the  case  at  bar, 
and  does  not  purport  to  enlarge  such  obligation.  It  merely  provides 
that,  if  an  owner  or  general  contractor  assumes  the  obligation  of  fur- 
nishing safe  ways  and  appliances,  he  may  not  shield  himself  from 
liability  for  his  failure  to  carry  out  that  obligation  by  showing  that  he 
has  intrusted  the  work  to  an  independent  contractor,  no  matter  how 
competent.  If  the  independent  contractor  does  the  work  negligently 
or  improperly,  his  fault  is  attributable  to  the  owner.  To  apply  the 
statute  to  the  present  case,  if  Johnson,  the  carpenter  contractor,  erected 
and  fastened  the  stair  improperly,  and  the  plaintiff's  injuries  resulted 
from  his  default  in  this  regard,  the  lessee  corporation  is  liable  for  the 
consequences  of  such  default,  and  may  not  escape  liability  by  showing 
that  it  intrusted  the  work  to  Johnson  under  an  independent  contract. 

If,  however,  the  jury  should  be  of  opinion,  as  under  the  evidence  it 
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■well  might  be,  that  the  stair  was  properly  erected  in  the  first  instance, 
and  as  so  erected  was  a  safe,  suitable,  and  proper  way,  and  became  un- 
safe only  in  consequence  of  the  temporary  interference  with  its  stabil- 
ity by  tiie  act  of  Johnson's  foreman  as  detailed  above,  and  that  the 
lessee  corporation  had  no  actual  knowledge  or  notice  of  the  unstable 
condition  thus  produced,  and  that  such  condition  had  not  existed  for 
a  long  enough  period  to  impute  knowledge  thereof  to  said  lessee  or 
its  president,  then  the  lessee  corporation  would  not  be  liable,  for  an 
owner  who  has  once  furnished  a  safe,  suitable,  and  proper  way  is  not 
bound  at  his  peril  to  watch  it  every  moment,  and  is  not  liable  if  the 
employes  of  a  contractor,  or  a  stranger,  tampers  with  it  wrongfully 
so  as  to  render  it  unsafe.  All  the  duty  that  an  owner  owes  under  such 
circumstances  to  the  employes  engaged  on  the  work  is  to  use  reason- 
able diligence  to  see  that  the  way  or  appliances  is  not  tampered  with 
to  its  injury,  and,  if  it  is  so  tampered  with,  to  be  reasonably  diligent 
to  again  make  it  safe.  These  are  the  principles  upon  which,  as  we 
consider,  the  liability  of  the  defendants  in  the  present  action  depends. 
They  were  not  clearly  expounded  to  the  jury.  We  do  not  stop  to  pick 
out  specific  errors  which  in  our  opinion  require  a  reversal  of  tiie  judg- 
ment appealed  from.  There  are  several  of  -them.  The  court  dismissed 
the  complaint  as  against  the  defendant  Simon  Strauss,  individually, 
and  as  we  think  rightly.  Whatever  he  did  was  done  as  president  of 
the  corporation  defendant  and  in  its  behalf,  and  whatever  negligence, 
if  any,  can  be  charged  against  him  was  passive  rather  than  active.  Al- 
though the  plaintiff  has  appealed  from  so  much  of  the  judgment  as 
so  dismisses  the  complaint,  the  judgment  as  entered  does  not  dismiss 
it.  There  is  therefore  nothing  to  which  plaintiff's  appeal  can  attach. 
The  plaintiff's  appeal  must  therefore  be  dismissed,  and  the  judgment 
in  so  far  as  appealed  from  by  the  defendants  reversed,  and  a  new  trial 
granted,  with  costs  to  said  defendants  appellants  to  abide  the  event. 

McLaughlin,  j.,  concurs. 

INGRAHAM,  P.  J.  [1, 2]  I  concur  in  the  reversal  of  this  judg- 
ment on  the  ground  that  I  can  find  no  evidence  to  show  that  the  de- 
fendant Strauss,  either  individually  or  as  president  of  the  defendant 
corporation,  ever  furnished  this  stairway  as  a  way,  work,  machinery, 
or  plant  for  the  use  of  his  employes  or  the  employes  of  other  corpora- 
tions in  the  building.  The  mere  fact  that,  after  the  stairway  was  re- 
moved by  Johnson,  the  carpenter,  and  placed  in  position  on  Thursday 
or  Friday  before  the  accident,  employes  of  other  contractors  used  it 
going  to  and  from  the  cellar  does  not,  as  I  view  the  case,  justify  a 
finding  that  either  of  the  defendants  furnished  this  stairway  as  a  way 
for  the  employes  of  other  contractors  to  use  in  the  performance  of 
their  work.  Neither  of  the  defendants  undertook  to  furnish  a  stair- 
way or  ladder  for  use  in  the  building.  The  stairway  was  not  com- 
pleted at  the  time  of  the  accident;  but  the  alterations  were  being 
completed,  and  the  carpenter  in  carrying  out  his  contract  had  changed 
the  position  of  the  stairs.  It  was  not  the  duty  of  either  Strauss,  in- 
dividually, or  the  corporation  of  which  he  was  the  president  to  fur- 
nish a  ladder  or  other  means  of  access  to  the  cellar,  and  neither  he 
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nor  it  undertook  to  perform  that  duty.  When  the  plumber's  work- 
men used  the  stairs  in  the  uncompleted  condition  in  which  thejr  were 
at  the  time  of  the  accident,  which  was  on  the  Monday  foUowmg  the 
time  that  the  stairs  were  moved,  they  did  it  for  their  own  convenience. 
They  could  have  put  a  ladder  down  in  either  of  "the  openings  to  the 
cellar,  or  provided  any  other  means  that  they  wished.  There  was  cer- 
tainly nothing  to  suggest  to  the  lessee  that  any  of  the  workmen  de- 
pended upon  it  to  furnish  them  with  ways  or  a  ladder  for  use  in  get- 
ting to  the  cellar.  It  seems  to  me  this  case  is  entirely  different  from 
a  case  where  a  principal  contractor  furnished  an  elevator,  ladder, 
scaffolding,  or  other  appliance  for  the  use  of  all  the  workmen  em- 
ployed in  the  building.  Here  was  a  building  to  be  altered  to  suit  the 
tenant's  business.  One  of  the  contractors  had  moved  this  stairway 
from  one  opening  to  another,  and  before  it  was  completely  installed 
the  other  workmen  had  used  it  for  gaining  access  to  the  cellar.  It 
was  not  provided  by  the  lessee  for  the  use  of  the  workmen  of  the  con- 
tractors, and  it  seems  to  me  that  neither  at  common  law  nor  under 
the  Employers'  Liability  Act  was  the  lessee  liable  becausp  it  collapsed 
while  being  so  used. 
For  these  reasons  I  concur  in  the  reversal  of  the  judgment 

lAUGHLIN  and  CLARKE,  JJ..  concur. 


<82  Hlac.  Bep.  679.) 

PEOPLE  ex  rel.  DORAN  t.  GALLAGHER  et  aL 

(Supreme  Court,  Special  Term,  New  Tork  County.    November  7,  191S.) 

1.  MUNICIPAI.  COBPOBATIONB  (g  218*) — CiVIL  SXByiCB  ElCPLOT^S — RESIGNATION 

— ^DlSlflSSAL. 

Acceptance  of  the  resignation  of  an  employ^  under  the  Municipal  Civil 
Service  renders  him  eligible  for  reinstatement  and  reappointment,  while 
dismissal  for  cause  precludes  reinstatement 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Otaat.  Dig.  {f 
689-S98;    Dec.  Dig.  {  218.*] 

2.  MUNICIFAI.  COBPOBATIONB  (J   218*) — CiVII,  SeBVICE  EMPLOY* — DlSCHAROE — 

AXTTHOBITY  OF  COKFTBOLUSB — EFFECT. 

The  comptroller,  having  been  given  authority  by  Greater  New  Tork 
Charter  (Laws  1901,  c.  466)  g  1S43,  to  remove  a  clerk  in  the  department 
of  finance  for  cause,  and  having  removed  relator  for  alleged  absence  from 
office  without  leave,  the  comptroller's  power  was  exhausted,  and  he  had 
no  right  to  rescind  such  action  and  accept  relator's  resignation,  to  take 
effect  on  the  date  of  removal,  so  as  to  render  him  eligible  to  reappoint- 
ment. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  || 
589-598 ;   Dec.  Dig.  g  218.*] 

3.  MuNciPAL  CoBFOBATiona  (g  217*)  —  EicfloyAs  —  Rexovai.  — Oivn.  Sebvicb 

COUiaBSIOR. 

Where  the  comptroller  of  the  dty  of  New  York,  having  lawfully  re- 
moved relator  for  cause,  thereafter  without  authority  set  aside  such  ac- 
tion and  accepted  relator's  resignation,  so  as  to  render  bim  eligible  to 
reappointment,  the  Municipal  Civil  Service  Commission  had  no  power 

*n>r  other  cases  see  same  topic  ft  i  humbbs  in  Dea  ft  Am.  Digs.  1907  to  date,  ft  Bep'r  Indexes 
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tbereafter  to  reinstate  relator  and  appoint  him  to  a  clerkship  in  anotlier 
department. 

[Ed.  Note. — For  other  cases,  nee  Municipal  Corporations,  Cent.  Dig.  SS 
676,  577,  679,  580;  Dec.  Dig.  |  217.*1 

Motion  for  peremptory  writ  of  mandamus  by  the  People,  on  rela- 
tion of  Frank  R.  Doran,  against  Frank  Gallagher  and  others,  consti- 
tuting the  Municipal  Civil  Service  Commission  of  New  York  City  and 
Henry  S.  Thompson,  Commissioner  of  Water  Supply,  Gas  and  Elec- 
tricity.   Writ  denied. 

Alfred  J.  Talley,  of  New  York  City  (Denis  R.  O'Brien,  of  New 
York  City,  of  counsel),  for  relator. 

Archibald  R.  Watson,  Corp.  Counsel,  of  New  York  City  (Elliot  S. 
Benedict,  of  New  York  City,  of  counsel),  for  respondent. 

SEABURY,  J.  This  is  an  application  for  a  peremptory  writ  of 
mandamus.  It  is  applied  for  by  one  who  claims  to  have  been  a  clerk 
in  the  Department  of  Water  Supply,  Gas,  and  Electricity  of  the  City 
of  New  York.  The  relief  sought  is  that  the  writ  shall  compel  the  cer- 
tification of  relator's  pay  roll,  and  direct  the  commissioner  of  that  de- 
partment to  reinstate  him  in  his  position  of  clerk  in  said  department. 
The  facts  are  undisputed.  In  March,  1908,  relator,  after  duly  qual- 
if3ring,  was  appointed  a  clerk  in  the  department  of  finance.  On  June 
30,  1910,  he  was  removed  from  this  position  by  the  comptroller  of  the 
city  of  New  York,  and  the  ground  assigned  for  such  removal  was  "ab- 
sence from  duty  without  leave."  On  April  3,  1911,  the  comptroller 
notified  the  Municipal  Civil  Service  Commission  that  he  had  rescinded 
relator's  dismissal  and  had  accepted  his  resignation,  to  take  effect  as  of 
the  date  of  his  dismissal.  The  comptroller  requested  that  relator's 
record  on  the  files  of  the  Municipal  Civil  Service  Commission  be 
amended  accordingly.  On  April  6,  1911,  the  Municipal  Civil  Service 
Commission,  by  resolution  adopted,  granted  the  request  of  the 
comptroller,  and  amended  its  records  accordingly.  On  June  13, 
1911,  the  Commissioner  of  Water  Supply,  Gas,  and  Electricity  re- 
quested the  Municipal  Civil  Service  Commission  to  certify  relator's 
name  for  reinstatement  in  that  department.  On  June  16,  1911,  the 
Municipal  Civil  Service  Commission  did  this,  and  on  June  20,  1911, 
relator  was  appointed  to  the  position  of  clerk  in  the  Department  of 
Water  Supply,  Gas,  and  Electricity.  Relator  performed  the  duties 
of  this  office  until  August  28,  1913,  when  the  Commissioner  of  Water 
Supply,  Gas,  and  Electricity  notified  him  that  the  Municipal  Civil  Serv- 
ice Commission  had  refused  to  certify  his  pay  roll,  and  that  it  had 
rescinded  its  certificate  of  reinstatement  issued  on  relator's  original 
appointment  to  the  Department  of  Water  Supply,  Gas,  and  Electricity, 
and  that  therefore  relator  could  not  continue  in  his  position.  The  re- 
lator contends  that  the  Municipal  Civil  Service  Commission  was  with- 
out authority  to  rescind  its  previous  action,  and  that  therefore  the  ac- 
tion of  that  commission  on  August  28,  1913,  which  attempted  to  re- 
scind the  action  of  April  6,  1911,  reinstating  the  relator,  was  invalid. 
The  respondent  contends  that  the  action  of  the  comptroller  on  April 

•For  other  casee  see  lune  topic  &  9  nuubxb  In  Dee.  A  Am.  Digs.  UOT  to  date,  A  Rep'r  Indeze* 
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3,  1911,  attempting  to  rescind  relator's  dismissal  and '  construing  his 
previous  action  to  be  the  acceptance  of  the  relator's  resignation  was 
invalid. 

[1]  The  legal  effect  of  the  comptroller's  action,  if  valid,  was  to 
make  tiie  relator  eligible  for  reinstatemoit.  If  the  rescission  by  the 
comptroller  of  his  order  dismissing  the  relator  was  invalid^  it  follows 
that  the  relator  could  not  have  been  lawfully  reinstated,  and  it  will  be 
unnecessary  to  consider  the  authority  of  the  Municipal  Civil  Service 
Commission  on  August  28,  1913,  in  rescinding  their  certificate  of  re- 
instatement issued  on  relator's  original  appointment  to  the  Depart- 
ment of  Water  Supply,  Gas  and  Electricity. 

[2]  The  comptroller  had  authority,  under  section  1543  of  the  Great- 
er New  York  Charter,  to  remove  the  relator  for  cause.  This  author- 
ity he  exercised  on  June  30,  1910,  when  he  removed  the  relator  and 
assigned  absence  without  leave  as  the  ground  for  his  action.  Having 
taken  this  action,  the  comptroller  was  functus  officio,  unless  the  re- 
lator can  point  to  some  statutory  authority  which  vested  in  the  comp- 
troller the  right  to  rescind  such  action.  My  attention  has  not  been 
called  to  any  such  statutory  authority.  If  the  comptroller  could  not 
directly  rescind  his  order  of  removal,  it  follows  that  he  could  not  ac- 
complish the  same  purpose  by  construing  his  order  of  removal  as  an 
acceptance  of  the  resignation  of  the  relator.  The  relator,  having  been 
dismissed,  could  not  resign  until  he  was  again  vested  with  the  office. 
The  order  of  dismissal  was  an  entirely  different  action  from  the  act  of 
accepting  a  resignation,  both  in  its  nature  and  its  legal  consequences. 
If  the  relator  was  dismissed  for  fault  or  delinquency,  he  could  not  be 
reinstated  by  the  Municipal  Civil  Service  Commission,  whereas,  if  the 
relator  had  resigned,  and  his  resignation  had  been  accepted,  it  would 
be  competent  for  the  Municipal  Civil  Service  Commission  to  place  the 
relator's  name  upon  a  list  of  those  eligible  for  reinstatement.  The 
Comptroller  of  the  city  of  New  York  is  an  officer  of  limited  powers, 
and  his  authority  to  act  in  reference  to  appointments  and  removals  is 
defined  by  statute.  Such  officers  are  clothed  by  statute  with  special 
and  limited  jurisdiction,  and  cannot  sit  in  review  of  their  own  orders 
and  vacate  them  once  they  have  been  lawfully  performed.  People  ex 
rel.  Van  Petten  v.  Cobb,  13  App.  Div.  56.  59,  43  N.  Y.  Supp.  120;  Peo- 
ple ex  rel.  O'Connor  v.  Creelman,  77  Misc.  Rep.  23,  135  N.  Y.  Supp. 
781 ;  People  ex  rel.  Looram  v.  Henderson,  77  Misc.  Rep.  25,  135  N. 
Y.  Supp.  782. 

[3]  The  comptroller  being  without  power  to  rescind  his  or- 
der of  removal,  no  act  of  the  Municipal  Civil  Service  Commission 
could  validate  that  action,  nor  can  the  action  of  the  Municipal  Civil 
Service  Commission  in  recognizing  the  action  of  the  comptroller  alter 
the  character  of  that  action,  or  confer  upon  the  relator  any  greater 
rights  fhan  he  would  have  had  if  the  Municipal  Civil  Service  Com- 
mission had  taken  no  action  at  all  in  his  case.  The  rescission  of  the 
order  of  dismissal  by  the  comptroller  being  invalid,  the  act  of  the  Mu- 
nicipal Civil  Service  Commission  in  issuing  a  certificate  of  reinstate- 
ment, which  was  predicated  upon  the  comptroller's  rescission  of  the 
order  of  dismissal,  was  also  void.    The  certificate  of  reinstatement 
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being  void,  the  relator  was  ineligible  to  appointment  as  a  clerk  in  the 
Department  of  Water  Supply,  Gas,  and  Electricity.  Not  having  any 
status  as  a  clerk  in  the  Department  of  Water  Supply,  Gas,  and  Elec- 
tricity, the  relator  was  liable  to  removal  from  that  department  at  any 
time  the  facts  became  known,  without  being  accorded  any  opportunity 
of  making  an  explanation  under  section  1543  of  the  Greater  New  York 
Charter.  People  ex  rel.  Hannan  v.  Board  of  Health,  153  N.  Y.  513, 
518,  47  N.  E.  785 ;  People  ex  rel.  Krushinsky  v.  Martin,  91  Hun,  425, 
36  N.  Y.  Supp.  851 ;  People  ex  rel.  Fitzgerald  v.  Board  of  Education, 
86  App.  Div.  537,  83  N.  Y.  Supp.  803.  The  application  of  these  rules 
in  this  case  seems  to  me  to  be  required  by  authority  and  reason.  The 
relator  is  not  subjected  to  a  hardship  or  made  the  victim  of  tlie  appli- 
cation of  technical  rules.  The  affidavits  submitted  show  that  when  the 
relator  was  originally  dismissed  from  the  comptroller's  office  the  ground 
assigned  for  such  action  was  "absence  from  duty  without  leave."  Not- 
withstanding the  ground  assigned,  it  appears  that  while  the  relator  was 
in  that  position  he  had  appropriated  funds  of  the  city  to  his  own  use. 
When  the  Municipal  Civil  Service  Commission  assumed,  without  legal 
authority,  to  treat  his  dismissal  as  a  resignation,  and  reinstated  him 
upon  the  list  of  those  eligible  for  appointment,  these  facts  were  not 
known  to  the  members  of  that  commission.  When  these  facts  became 
known,  the  Municipal  Civil  Service  Commission  attempted  to  rescind 
cheir  action  reinstating  the  relator.  Assuming  that  this  action  on  their 
part  was  illegal,  it  is  apparent  from  what  has  been  said  that  that  fact 
in  no  way  improves  the  position  of  the  relator,  because  the  comptroller 
having  dismissed  him  from  the  service,  that  official  exhausted  his 
power  over  the  case. 
Motion  denied. 


(158  App.  Dlv.  829.) 

UNION  I/AND  CO.  ▼.  QWTNN. 

(Supreme  Court,  Appellate  Division,  First  Department    November  7,  1913.) 

Pabtnebship  (g  173*) — Bonds — Undebwriting  Agreement — Constbuotior — 

SlONATtTBE — DeSCBIFTIO  PEBSONS. 

An  underwriting  agreement  signed  by  defendant  provided  tliat  tlie  man- 
agers were  authorized  to  take  up  or  guarantee  the  payment  of  any  notes 
issued  by  the  railways  company  in  payment  or  part  payment  for  any  or 
all  of  the  $409,0(K>  of  the  bonds  of  the  Southern  Railroad.  The  managers 
were  designated  In  the  first  clause  of  the  agreement  as  J.  and  W.,  gen- 
eral partners,  and  6.  T.  J.,  special  partner,  doing  business  under  the 
firm  name  of  J.  &  Co.  in  the  city  of  New  York,  "hereinafter  called  man- 
agers, parties  of  the  first  part,"  etc.  Held,  that  by  such  language  it  was 
the  individual  members  of  the  firm  of  J.  &  Co.,  and  not  the  Arm,  who 
w^ere  made  managers,  the  reference  to  their  association  as  a  firm  being 
mere  descriptio  personie;  and  hence  a  document  by  which  it  was  pro- 
p6sed  to  guarantee  a  note  of  the  railways  company  and  to  assign  the  un- 
derwriting agreement  to  a  trust  company,  not  signed  by  all  of  the  man- 
agers Individually,  but  by  only  one  of  them,  who  added  to  bis  own  that 
of  the  firm,  was  ineffecttve  to  create  any  liability  against  the  underwriters. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Cent  Dig.  SS  304,  806; 
Dec.  Dig.  $  173. •] 

*For  ottiw  CMM  Me  same  tople  &  i  numbbb  In  Deo.  *  Am.  Dig*.  1907  to  date,  &  Rep'r  Indexes 
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Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  the  Union  Land  Company,  against  Joseph  K.  Gwynn. 
From  a  judgment  for  defendant,  entered  on  report  of  a  referee,  plain- 
tiff appeals.    Affirmed. 

The  following  is  the  referee's  report: 

"Findings  of  Fact 

"I.  On  or  about  the  26th  day  of  September,  1904,  a  certain  Texan  South- 
em  Railway  Company  had  issued  and  outstanding  792  first  mortgage  6  per 
cent,  gold  bonds  of  the  par  value  of  $1,000  each,  secured  by  a  mortgage  made 
by  the  said  Texas  Southern  Railway  Company  to  United  States  &  Mexican 
Trust  Company,  dated  July  1,  1902. 

"II.  Prior  to  the  26th  day  of  September,  1904,  default  in  payment  of  inter- 
est on  the  said  bonds,  referred  to  In  finding  of  fact  I,  had  been  made.  And 
prior  to  said  25th  day  of  September,  1904,  proceedings  had  been  commenced 
In  the  district  court  of  Harrison,  Tex.,  to  foreclose  the  said  mortgage  referred 
to  In  finding  of  fact  I. 

"III.  On  or  about  the  25th  day  of  September,  1904,  a  certain  plan  and 
agreement  of  reorganization  of  the  said  Texas  SouUiem  Railway  Company  was 
prepared  by  a  reorganization  committee,  consisting  of  Henry  C.  Rouse,  presi- 
dent of  the  Missouri,  Kansas  ft  Texas  Railway  Company,  and  Frederick  M. 
Hnbbell  of  Des  Moines,  Iowa,  which  provided  for  the  deposit  of  the  saicl 
tMnds,  referred  to  In  finding  of  fact  I,  with  the  St  liOuls  Union  Trust  Com- 
pany of  St  Louis,  Mo.,  as  depositary,  and  further  provided  that  the  said  bonds 
deposited  under  said  plan  and  agreement  should  be  held  by  the  said  deposi- 
tary subject  to  the  order  and  control  of  the  committee.  A  copy  of  said  plan 
and  agreement  of  reorganization  Is  in  evidence  as  Plaintiff's  Exhibit  B. 

"IV.  Prior  to  the  4th  day  of  August  1906,  the  said  Frederick  M.  Hubbell, 
referred  to  in  finding  of  fact  III,  deposited  with  the  said  St  Louis  Union 
Trust  Company,  as  depositary,  under  the  aforesaid  plan  and  agreement  of  re- 
organization, 401%  of  the  said  5  per  cent  first  mortgage  gold  bonds  of  the 
Texas  Southern  Railway  Company,  of  the  par  value  of  $1,000  each.  Prior  to 
the  4th  day  of  August  1906,  the  said  Frederick  M.  Hubbell  also  deposited 
■with  the  St  Louis  Union  Trust  Company,  as  depositary  under  the  aforesaid 
plan  and  agreement  a  certain  judgment  rendered  in  Marshall,  Tex.,  in  an  ac- 
tion in  which  a  certain  W.  A.  Chatterton  was  plaintiff,  and  the  Texas  South- 
em  Railway  Company  was  defendant,  wherein  it  was  decreed  that  the  plain-  • 
tllf  Chatterton  was  entitled  to  15  bonds  of  the  same  issue  as  the  other  792 
first  mortgage  5  i)er  cent  gold  bonds,  referred  to  in  finding  of  fact  I,  one-half 
of  which  said  judgment  was  owned  by  said  Frederick  M.  Hnbbell.  The  said 
401%  bonds  and  the  said  judgment  were  deposited  by  said  Frederick  M.  Hub- 
bell, subject  to  all  of  the  terms  and  provisions  of  the  aforesaid  plan  and  agree- 
ment of  reorganization. 

"V.  On  depositing  the  said  401%  bonds  of  the  Texas  Southern  Railway 
Company,  referred  to  in  finding  of  fact  IV,  the  said  Frederick  M.  Hubbell  re- 
ceived from  the  aforesaid  St  Louis  Union  Trust  Company,  as  depositary,  re- 
ceipts for  said  401%  bonds,  all  of  said  receipts  being  in  the  form  of  the  re- 
ceipt in  evidence  as  Defendant's  Exhibit  2.  On  the  depositing  of  the  said 
Chatterton  judgment  referred  to  in  finding  of  fact  IV,  the  said  Frederick  M. 
Hubbell  received  from  the  said  St  Louis  Union  Trust  Company,  as  said  de- 
positary, a  receipt  for  his  interest  therein. 

"VI.  On  the  4th  day  of  August  1906,  the  said  Frederick  M.  Hubbell  was 
the  owner  of  the  said  depositary  receipts  for  the  said  401%  bonds  of  the 
Texas  Southern  Railway  Company,  and  the  said  depositary  receipt  for  the 
said  Chatterton  judgment  mentioned  in  finding  of  fact  V.  On  the  4th  day 
of  August,  1906,  the  only  right,  title,  and  interest  in  and  to  any  of  the  out- 
standing 807  first  mortgage  five  per  cent,  gold  bonds  of  the  Texas  Southern 
Railway  Company,  mentioned  in  finding  of  fact  IV,  owned  and  possessed  by 
the  said  Frederick  M.  Hubbell,  were  such  as  was  represented  "by  the  aforesaid 
depositary  receipts  for  401%  of  the  said  bonds,  and  the  aforesaid  receipt  for 
the  said  Chatterton  judgment 
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"VII.  Neltber  on  the  4tb  day  of  August,  1906,  nor  at  any  otber  time  prior 
to  the  25th  day  of  October,  1909,  had  there  been  deposited  with  the  said  St 
Louis  Trust  Company  as  depositary,  under  the  aforesaid  plan  and  agreement 
of  reorganization,  the  said  7%  5  per  cent,  gold  bonds  of  the  Texas  Southern 
Itailway  Company,  nor  any  of  them,  representing  the  Interest  of  BVederiek  M. 
Ilubbell  in  and  to  the  said  Chatterton  Judgment,  referred  to  in  finding  of 
fact  IV. 

"VIII.  On  the  4th  day  of  August,  1906,  at  Kansas  City,  state  of  Missonri, 
the  said  Frederick  M.  Hubbell  entered  Into  an  agreement  with  Jester  &  Co., 
a  Arm  composed  of  Claude  W.  Jester  and  Martin  S.  Watts,  general  partners, 
and  George  T.  Jester,  special  partner,  of  the  city  of  New  Tork,  wUch  said 
agreement  is  in  evidence  as  Plaintiff's  Exhibit  A. 

"IX.  The  said  agreement,  referred  to  in  finding  of  fact  VIII,  was  prepared 
and  drafted  by  attorneys  employed  by  said  Frederick  M.  Hubbell. 

"X.  On  the  signing  of  said  agreement,  referred  to  in  finding  of  fact  VIII, 
the  said  Jester  &  Co.  paid  to  the  said  Frederick  M.  Hubbell  the  sum  of  $5,417 
cash,  pursuant  to  the  terms  of  said  agreement 

"XI.  On  or  about  the  2eth  day  of  September,  1906,  a  certain  Texas  railways 
company  was  caused  to  be  incorporated  by  said  Jester  &  Co.  under  the  laws 
of  the  state  of  New  Jersey,  for  the  purpose,  among  other  things,  of  acquir- 
ing by  purchase,  subscription,  or  otherwise,  bonds,  stocks,  or  other  securities 
or  evidences  of  indebtedness  of  any  corporation  or  association,  and  to  sell,  as- 
sign, transfer,  mortgage,  pledge,  or  otherwise  hold  or  dispose  of  the  same. 

"XII.  On  or  about  the  27th  day  of  September,  1906,  the  said  Texas  Rail- 
ways Company  caused  to  be  enacted  certain  resolutions,  a  true  copy  of  which 
said  resolutions  is  in  evidence  as  Plaintiff's  Exhibit  N,  which  said  resolutions, 
among  other  things,  authorized  the  said  Texas  Hallways  Company  to  accept 
an  assignment  of  all  of  the  right,  title,  and  interest  of  said  firm  of  Jester  & 
Co.  in  and  to  said  agreement  of  August  4,  1906,  referred  to  in  finding  of  fact 
VIII. 

"XIII.  On  or  about  the  28th  day  of  September,  1906,  by  instrument  in  evi- 
dence as  Plaintiff's  Exhibit  P,  the  said  firm  of  Jester  &  Co.  sold  and  assigned 
all  their  right,  title,  and  interest  in  and  to  the  said  agreement  of  August  4, 
1906.  referred  to  in  finding  of  fact  VIII,  to  the  said  Texas  Railways  Company. 

"XIV.  On  or  about  the  28th  day  of  September,  1906,  the  said  Texas  Rail- 
ways Company  and  the  said  firm  of  Jester  ft  Co.  entered  into  an  agreement 
in  evidence  as  Plaintiff's  Exhibit  O,  wherein  and  whereby  the  said  Texas  Rail- 
ways Company  gave  to  the  said  Jester  ft  Co.  the  right,  privilege,  and  option, 
at  any  time  before  April  1,  1908,  to  purchase  $225,000  in  amount  of  its  col- 
lateral trust  5  per  cent,  gold  bonds,  or  any  part  thereof,  at  the  price  of  92^ 
and  accrued  interest,  the  payment  of  said  bonds  to  be  secured  by  executing 
to  the  Knickerbocker  Trust  Company  of  New  York  a  deed  of  trust  of  all  of 
the  property,  franchises,  and  assets  of  the  said  Texas  Railways  Company. 

"XV.  Neither  the  said  deed  of  trust  to  the  Knickerbocker  Trust  Company  of 
New  York,  referred  to  in  finding  of  fact  XIV,  nor  the  said  ?225,000  of  the  col- 
lateral trust  5  per  cent,  gold  bonds  to  be  secured  by  said  deed  of  trust,  nor 
any  of  them,  were  ever  Issued  by  the  said  Texas  Railways  Company. 

"XVI.  Prior  to  the  1st  day  of  October,  1906,  the  said  firm  of  Jester  ft  Co. 
caused  to  be  prepared  a  form  of  syndicate  agreement,  underwriting  the  pur- 
chase of  the  said  $225,000  of  collateral  trust  5  per  cent  gold  bonds  of  the 
Texas  Railways  Company,  referred  to  in  finding  of  fact  XIV,  at  the  price  of 
$925  per  bond  of  the  par  value  of  $1,000.  At  the  request  of  the  aforesaid 
Frederick  M.  Hubbell,  the  form  of  the  said  syndicate  agreement  was  submitted 
to  him  for  his  approval.  The  said  Frederick  M.  Hubbell  suggested  a  certain 
change  in  the  form  of  the  said  syndicate  agreement,  and  such  change  was 
thereupon  made  by  Jester  ft  Co. 

"XVII.  Prior  to  the  1st  day  of  October,  1906,  the  defendant  was  shown  a 
prospectus  by  the  said  Martin  S.  Watts,  a  general  partner  in  the  firm  of  Jes- 
ter &  Co.,  mentioned  in  finding  of  fact  VIII,  a  copy  of  which  said  prospectus 
is  in  evidence  as  Plaintiff's  Exhibit  R.  This  prospectus  set  fortli  a  plan  for 
the  acquisition  by  the  Texas  Railways  Company  of  a  majority  of  the  $807,000 
outstanding  said  first  mortgage  5  per  cent  gold  bonds  of  the  Texas  Southern 
Railway  Company,  mentioned  in  finding  of  fact  VI,  and  of  practically  all  the 
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$79,980  Of  tbe  stock  of  said  company.  This  prospectus  stated  that  against  the 
acqalrement  of  the  aforesaid  securities  of  the  Texas  Southern  Ballway  Com- 
pany, the  said  Texas  Railways  Company  will  Issue  common  stock  to  an  amount 
not  more  than  $460,000,  which  statement  was  misleading,  In  that  the  author- 
ised common  stock  of  said  company  was  only  $200,000.  This  prospectus  con- 
tained the  statement  that  arrangements  had  already  been  made  for  the  ac- 
quirement of  $430,000  of  the  bonds  of  the  Texas  Southern  Railway  Company, 
which  statement  was  untrue,  in  that  no  arrangements  had  been  made  for  the 
acquirement  of  any  bonds,  but  only  that  the  right,  title,  and  Interest  of  the 
said  Frederick  M.  Hubbell  In  and  to  certain  bonds  deposited  with  the  said  Re- 
organization Committee  under  the  provisions  of  the  said  plan  and  reorganiza- 
tion agreement,  referred  to  in  finding  of  fact  III.  This  prospectus  stated  that 
the  indebtedness  against  the  Texas  Southern  Railway  Company,  prior  in  lien 
to  the  said  bonds,  approximated  $280,000,  which  statement  was  untrue,  In  that 
the  indebtedness,  prior  in  lien  to  the  said  bonds,  amounted  to  a  isum  very  con- 
siderably in  excess  of  the  said  sum  of  $280,000.  This  prospectus  failed  to  state 
that  default  bad  already  occurred  upon  the  said  bonds  of  the  Texas  Southern 
Railway  Company,  and  that  the  mortgage  securing  those  bonds  then  was,  and 
for  two  years  prior  thereto  had  been,  under  foreclosure,  l^ls  prospectus 
failed  to  state  that  the  bonds  of  the  Texas  Southern  Railway  Company,  which 
it  proposed  to  acquire,  were  on  deposit  with  the  said  Reorganization  Commit- 
tee, pursuant  to  the  proylslons  of  the  said  reorganization  plan  and  agreement, 
referred  to  in  finding  of  fact  III. 

"XVIII.  Thereafter,  the  said  Martin  S.  Watts  asked  the  defendant  to  sign  a 
printed  underwriting  agreement  of  the  form  of  the  agreement  corrected  and 
approved  by  the  said  Frederick  M.  Hubbell,  as  described  in  finding  of  fact  XYI. 
The  defendant,  relying  upon  the  representations  contained  in  the  prospectus, 
thereupon  signed  said  printed  agreement  and  dellTered  it  to  the  said  Martin 
S.  Watts.  The  copy  of  the  said  printed  agreement,  so  signed  by  the  defend- 
ant, is  in  evidence  as  Plaintiff's  Exhibit  F.  The  defendant  signed  said  printed 
agreement  at  least  several  days  before  the  Ist  day  of  October,  1906. 

"XIX.  The  said  syndicate  agreement,  signed  by  this  defendant,  referred  to 
In  finding  of  fact  XVIII,  was  an  agreement  made  between  Claude  W.  Jester 
and  Martin  S.  Watts,  general  partners,  and  George  T.  Jester,  spedal  partner, 
doing  business  under  the  firm  name  and  style  of  Jester  &  Co.,  in  the  city  of 
New  York,  In  said  syndicate  agreement  called  'managers,'  parties  of  the  first 
part,  and  this  defendant  and  such  other  persons  or  corporations  as  should  sign 
the  syndicate  agreement,  or  accept  an  assignment  of  a  participation  thereun- 
der, therein  called  'Participants.' 

"XX.  At  the  time  of  the  signing  of  the  said  agreement,  referred  to  In  find- 
ing of  fact  XVIII,  the  defendant  had  never  met  nor  had  any  communication 
with  the  said  Claude  W.  Jester,  nor  any  other  member  of  the  said  firm  of 
Jester  &  Co.,  except  the  said  Martin  S.  Watts.  Neither  at  the  time  of  the 
signing  of  said  agreement,  nor  until  the  trial  of  this  action,  did  the  defend- 
ant have  any  knowledge  of  the  contents  or  existence  of  said  contract  of  Au- 
gust 4,  1006,  referred  to  in  finding  of  fact  VIII,  nor  of  the  contents  or  ex- 
istence of  the  resolutions,  referred  to  in  finding  of  fact  XII,  nor  of  the  con- 
tents or  existence  of  the  instrument  assigning  the  said  August  4th  contract  to 
the  Texas  Railways  Company,  referred  to  in  finding  of  fact  XIII,  nor  of  the 
contents  or  existence  of  the  option  referred  to  in  finding  of  fact  XIV. 

"XXI.  After  the  defendant  had  signed  the  said  syndicate  agreement,  referred 
to  in  finding  of  fact  XVIII,  and  delivered  it  to  the  said  Martin  S.  Watts,  the 
said  Jester  &  Co.,  wrote  upon  the  said  underwriting  agreement,  signed  by  the 
defendant,  above  the  signature  of  the  defendant,  the  words  'effective  Oct  1, 
1806,  Jester  &  Co.,  Managers.' 

"XXII.  At  the  time  of  the  signing  of  the  said  agreement,  mentioned  in  find- 
ing of  fact  XVIII,  the  defendant  paid  the  sum  of  $625  to  the  syndicate  man- 
agers in  the  city  of  New  York.  The  sum  of  $628  was  so  paid  by  this  defend- 
ant prior  to  the  Ist  day  of  October,  1906,  at  a  time  before  the  agreement  be- 
came effective.  Under  the  terms  of  the  said  syndicate  agreement  no  payment 
was  due  upon  it  from  the  defendant  or  any  other  of  the  participants  until 
14iN.Y.S.— S 
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-  November  X,  1906,  and  no  money  received  from  tbe  defendant,  or  any  of  the 
otber  participants,  was  to  be  applied  as  a  payment  npon  It  ontil  said  1st  day 
of  November,  1006. 

"XXIII.  The  managers  were  required  by  tbe  terms  of  the  said  syndicate 
agreement,  referred  to  In  finding  of  fact  XVIII,  to  use  all  sums  of  casb  re- 
ceived by  tbem  from  this  defendant,  and  from  tbe  other  participants,  as  pay- 
ments upon  the  said  agreement,  for  one  purpose  only,  namely,  for  tbe  purpose 
of  acquiring,  for  the  joint  account  of  the  participants,  all  of  the  aforesaid 
$225,000  of  bonds  of  the  Texas  Railways  Company,  referred  to  In  finding  of 
fact  XIV,  as  tbe  same  should  be  Issued  by  the  said  Texas  Railways  Company, 
but  tbe  managers  were  authorized  to  retain  any  such  moneys  received  from 
tbe  participants  until  the  termination  of  the  agreement,  In  tbe  event  that  no 
bonds  of  the  Texas  Railways  Company  should  be  issued.  But  the  said  Claude 
W.  Jester,  one  of  tbe  syndicate  managers.  In  violation  of  the  terms  of  tbe 
said  agreement,  did  not  use  the  said  $625  received-  by  the  managers  from  the 
defendant  for  the  purposes  of  acquiring  any  bonds  of  the  Texas  Railways 
Company,  and  did  not  retain  the  same  until  the  termination  of  the  agreement, 
but,  in  violation  of  tbe  terms  of  that  agreement  and  with  tbe  Imowledge  and 
under  the  direction  of  tbe  said  Frederick  M.  Hubbell,  paid  tbe  said  sums  so 
received  by  tbe  managers  from  tbe  defendant  to  tbe  aforesaid  Frederick  M. 
Hubbell  in  St.  Louis,  Mo.,  on  tbe  1st  day  of  October,  1906,  tbe  said  |625  so 
paid  to  tbe  said  Frederick  M.  Hubbell  being  part  of  tbe  sum  of  $20,000  paid 
to  him  on  the  1st  day  of  October,  1906,  by  Claude  W.  Jester. 

"XXIV.  At  tbe  time  of  the  making  of  the  said  payment  of  $20,000  to  the 
said  Frederick  M.  Hubbell  by  said  Claude  W.  Jester,  referred  to  in  finding 
of  fact  XXIII,  tbe  said  Frederick  M.  Hubbell  tried  to  withdraw  from  the  St. 
Louis  Trust  Company  the  aforesaid  401%  first  mortgage  6  per  cent  gold  bonds 
of  the  Tex^is  Southern  Railway  Company,  and  the  aforesaid  CbattertMi  Judg- 
ment deposited  by  the  said  Frederick  M.  Hubbell  with  said  St  Louis  Union 
Trust  Company,  as  depositary  under  tbe  aforesaid  reorganization  plan  and 
agreement  as  set  forth  in  finding  of  fact  IV,  but  did  not  obtain  them  or  any 
of  them. 

"XXV,  Neither  upon  the  making  of  the  said  payment  of  $20,000  to  the  said 
Frederick  M.  Hubbell,  referred  to  in  finding  of  fact  XXIII,  nor  at  any  otber 
time,  was  the  said  401%  first  mortgage  6  per  cent  gold  bonds  of  the  Texas 
Southern  Railway  Company,  or  any  of  tbem,  or  tbe  said  Cbatterton  judg- 
ment received  by  tbe  said  Frederick  M.  Hubbell,  or  delivered  by  him  to  tbe 
said  Claude  W.  Jester,-  or  to  any  other  of  tbe  said  syndicate  managers,  or  to 
tbe  said  Texas  Railways  Company,  or  to  the  defendant  or  to  any  representa- 
tive of  the  defendant 

"XXVI.  Tbe  defendant  was  never  informed  by  Jester  &  Go.-,  nor  by  any 
member  of  that  firm,  and  had  no  knowledge  prior  to  the  year  1908,  that  the 
said  sum  of  $625  paid  by  bim  was  given  to  the  said  Frederick  M.  Hubbell,  as 
set  forth  in  finding  of  fact  XXIII,  and  tbe  defendant  was  never  informed  by 
Jester  ^  Co.,  and  had.no  knowledge  prior  to  the  year  1008,  that  none  of  the 
aforesaid  first  mortgage  5  per  cent,  gold  bonds  of  the  Texas  Soutbem  Rail- 
way Company  were  delivered  by  the  aforesaid  Frederick  M.  Hubbell  to  the  said 
syndicate  managers  at  tbe  time  of  the  aforesaid  payment 

"XXVII.  On  the  1st  day  of  October,  1906,  at  the  same  time  and  place  aa 
that  of  the  said  payment  of  $20,000  referred  to  in  finding  of  tact  XXIII, 
Claude.  W.  Jester  also  tendered  to  tbe  said  Frederick  M.  Hubbell  in  payment 
of  the  sum  due  on  tbe  aforesaid  contract  of  August  4,  1906,  referred  to  in 
finding  of  fact  VIII  a  note  for  tbe  sum  of  $175,000  signed  by  the  Texas  Rail- 
ways Company  and  payable  to  the  order  of  the  said  Frederick  M.  Hubbell,  a 
copy  of  which  said  note  Is  in  evidence  as  Defendant's  Exhibit  1.  But  tbe  said 
Frederick  M.  Hubbell,  upon  advice  of  counsel,  refused  to  accept  such  note,  and 
Insisted  that  tbe  Texas  Railways  Company  make  out  a  note  for  the  said 
amount,  payable  to  the  order  of  tbe  aforesaid  St  Louis  Union  Trust  Company, 
Instead;  and  the  said  Frederick  M.  Hubbell  bad  previously  made  arrange- 
ments with  the  said  St  Louis  Union  Trust  Company  to  have  the  note  made 
payable  to  It 

"XXVIII.  On  tbe  1st  day  of  October,  1906,  the  amount  of  the  fees  and  ex- 
penses of  the  said  Reorganization  Committee  of  the  said  Texas  Southern  Rail- 
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way  Company,  referred  to  in  finding  of  fact  UI,  approximated  the  sum  of 
*16,000. 

"XXIX.  On  the  1st  day  of  October,  1906,  Jester  &  Co.  mailed  to  the  defend- 
ant a  notice,  which  is  in  evidence  as  Plaintill's  Exhibit  K. 

"XXX.  On  the  3d  day  of  October,  1006,  the  said  Frederick  M.  Hnbbell  sent 
by  mail  to  the  said  firm  of  Jester  &  Co.  a  form  of  resolution,  setting  forth  the 
form  of  a  note  of  the  Texas  Railways  Company  for  the  sum  of  $175,000,  pay- 
able to  the  order  of  the  aforesaid  St.  Louis  Union  Trust  Company,  and  also 
containing  a  form  of  guaranty  and  assignment  to  be  Indorsed  upon  said  note, 
and  directed  that  the  said  resolutions  should  be  enacted  by  the  said  Texas 
Railways  Company,  and  that  the  said  guaranty  and  assignment  should  be  in- 
dorsed upon  the  said  note.  Thereafter,  on  or  about  the  5th  day  of  October, 
1906,  the  said  Claude  W.  Jester  caused  to  be  enacted  by  the  said  Texas  Rail- 
ways Company,  in  the  form  of  the  aforesaid  resolution  prepared  by  Frederick 
M.  fiubbell,  a  resolution,  a  copy  of  which  is  in  evidence  as  Plaintiff's  Exhibit 
Q,  and  also  caused  to  be  executed  by  the  said  Texas  Railways  Company,  in 
the  form  of  the  aforesaid  note  prepared  by  Frederick  M.  Hubbell,  a  note  for 
$175,000^  payable  to  the  order  of  the  St  Lonls  Union  Trust  Company,  which 
said  note  is  in  evidence,  as  PlalntifC's  Exhibit  C ;  and  the  said  Claude  W.  Jes- 
ter, in  the  name  of  the  firm  of  Jester  &  Co.,  also  executed,  in  the  form  of  the 
aforesaid  guaranty  and  assignment,  prepared  by  Frederick  M.  Hubbell,  an  in- 
strument signed  'Jester  &  Co.,  Syndicate  Managers,  by  Claude  W.  Jester,' 
guaranteeing  the  payment  of  the  aforesaid  note,  and  assigning  as  further  se- 
curity therefor  certain  underwriting  agreements,  including  that  signed  by  the- 
defendant,  referred  to  in  finding  of  fact  XVIII,  which  said  instrument  of  guar- 
anty and  assignment  is  in  evidence  as  PlaintiS's  Exhibit  D.  The  said  assign- 
ment and  guaranty  was  never  signed  nor  executed  by  the  other  two  syndicate 
managers,  Martin  S.  Watts  and  George  T.  Jester. 

"XXXI.  On  the  6th  day  of  October,  1906,  the  said  firm  of  Jester  &  Co. 
mailed  to  the  aforesaid  St  Louis  Union  Trust  Company,  the  said  note  of  the 
Texas  Railways  Company  and  the  instrument  of  guaranty  and  assignment, 
referred  to  in  finding  of  fact  XXX;  the  said  underwritiog  agreements,  in- 
cluding that  signed  by  the  defendant,  mentioned  in  the  said  Instrument  of 
guaranty  and  assignment,  were  thereupon  by  Jester  &  Co.  caused  to  be  de- 
posited with  the  said  St  Louis  Union  Trust  Company  as  further  security  for 
the  payment  of  the  aforesaid  note  of  the  Texas  Railways  Company,  pursu- 
ant to  the  provisions  of  the  said  Instrument  of  guaranty  and  assignment 

"XXXII.  The  said  note,  referred  to  in  finding  of  fact  XXX,  recited  that 
the  collateral  deposited  as  security  for  the  payment  of  all  and  any  liability 
thereunder  were  the  receipts  of  the  St  Louis  Union  Trust  Company  issued  un- 
der the  reorganization  plan,  dated  September  26,  1904,  for  409  first  mortgage 

5  per  cent  gold  bonds  of  the  Texas  Southern  Railway  Company.  In  fact  re- 
ceipts for  only  400  bonds  were  issued  to  the  Texas  Railways  Company.  The 
note  provided  that  In  the  event  of  the  failure  to  pay  interest  when  due,  or 
the  face  of  the  note  at  maturity,  further  authority  was  given  to  the  trust  com- 
pany or  its  assigns  to  sell  the  whole  or  any  part  of  the  aforesaid  receipts  so 
deposited  as  collateral  security,  without  notice  or  advertisement,  either  at  pub- 
lic or  private  sale. 

"XXXIII.  The  said  instmment  of  guaranty  and  assignment  signed  'Jester 

6  Co.,  Syndicate  Managers,  by  Claude  W.  Jester,'  being  Plaintiff's  Exhibit  i>, 
referred  to  in  finding  of  fact  XXX,  provided  that  as  further  security  for  the 
said  note  Jester  &  Co.  assigned  to  the  St.  Louis  Union  Trust  Company  all  of 
the  right  title,  and  interest  of  Jester  &  Co.  in  and  to  the  said  syndicate  agree- 
ment and  all  the  liability  of  the  participants  thereunder  on  their  respective 
subscriptions,  but  there  was  no  provision  in  the  said  Instrument  of  assign- 
ment giving  the  right  to  the  St  Louis  Union  Trust  Company,  nor  to  any  one 
else,  to  foreclose  upon  the  collateral  so  assigned,  or  to  sell  the  same  or  any 
part  thereof  without  first  giving  notice  of  advertisement,  and  without  first 
offering  the  same  at  public  sale. 

"XXXIV.  The  defendant  had  nothing  to  do  with  the  preparation  of  the  cer- 
tificate of  incorporation  of  the  Texas  Railways  Company,  and  was  not  con- 
sulted or  advised  with  by  Jester  &  Co.  as  to  any  of  the  details  of  its  organiza- 
tion or  management    The  defendant  was  neither  a  stockholder  nor  a  director 
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in  the  said  Texas  Ballways  Company.  The  defendant  had  no  knowledge  of 
the  contents  or  existence  of  any  of  the  Instruments  rrieried  to  in  finding  of 
fact  XXX,  prior  to  the  year  1908. 

"XXXV.  The  said  St  Louis  Union  Tmst  Oompany  never  adranoed  any 
money  upon  the  aforesaid  note  of  the  Texas  Railways  Company  for  $175,000, 
made  payable  to  its  order,  referred  to  in  finding  of  fact  XXX,  but  instead  re- 
ceived the  said  note  in  accordance  with  the  terms  of  a  written  agreement  wltb 
Frederick  M.  Hubbell  that  it  would  give  Mm  an  ostensible  book  credit  of 
,$175,000  on  the  deposit  of  the  note,  and  that  he  should  not  be  permitted  to 
'  draw  against  the  said  book  credit  until  after  he  had  secured  some  one  to  pur- 
chase the  note  from  the  said  St  Louis  Union  Tmst  Company  for  the  sum  of 
$175,000.  On  the  deposit  of  the  note  said  Bt  Louis  Union  Trust  Company  did 
give  to  the  said  Frederick  M.  Hubbell  an  ostensible  book  credit  upon  the  said 
note  of  $176,000,  pursuant  to  the  terms  of  said  agreement  Prior  to  the  15th 
day  of  October,  the  said  St  Louis  Union  Trust  Company  Indorsed,  without  re- 
course, the  said  note  and  guaranty  to  the  said  Frederick  M.  Hubbell.  At  the 
time  of  the  said  Indorsement  without  recourse  of  the  said  note  and  guaranty, 
no  depositary  receipt  or  receipts  of  the  s«dd  St.  Louis  Union  Trust  CSompany 
for  any  of  the  said  bonds  of  the  Texas  Southern  Railway  Company,  Issued 
imder  the  said  plan  and  agreement  of  reorganization,  referred  to  In  finding 
of  fact  III,  had  been  deposited  by  the  said  Texas  Railways  Company  with 
the  said  St.  Louis  Union  Trust  Company.  About  a  month  after  the  said  In- 
dorsement without  recourse  of  the  said  note  and  guaranty,  the  said  Frederick 
M.  Hubbell  deposited  with  the  St  Louis  Union  Trust  Company  the  sum  of 
$175,000,  and  Immediately  withdrew  the  same.  This  was  a  mere  bookkeeping 
transaction  without  the  actual  passing  of  any  money  or  other  consideration. 

"XXXVI.  It  was  the  intention  and  purpose  of  the  said  Frederick  M.  Hub- 
bell, In  refusing  to  accept  the  note  of  the  Texas  Railways  Company,  made 
payable  to  his  order  as  set  forth  in  finding  of  fact  XXVII,  and  Insisting  upon 
the  execution  of  a  note  Instead  payable  to  the  order  of  the  said  St  Louis 
Union  Trust  Company,  and  in  entering  into  an  agreement  with  the  said  St. 
Louis  Union  Trust  Company,  referred  to  In  finding  of  fact  XXXV,  to  the  effect 
that  the  said  trust  company  should  ostensibly  discount  the  note  for  the  said 
Texas  Railways  Company,  to  Interpose  a  seemingly  Innocent  holder  between 
himself  and  the  defendant  in  order  to  prevent  the  defendant  in  any  action 
brought  upon  the  said  agreement  signed  by  him,  mentioned  In  finding  of  fact 
XVIII,  or  upon  the  agreement  of  guaranty  and  of  assignment  executed  by 
Jester  &  Co.  by  Claude  W.  Jester,  mentioned  In  finding  of  fact  XXX,  from 
interposing  any  defenses  other  than  those  which  could  be  interposed  against  a 
person  claiming  through  an  innocent  holder  for  value. 

"XXXVII.  Prior  to  the  12th  day  of  October,  1906,  the  said  Frederick  M. 
Hubbell  surrendered  to  the  St  Louis  Union  Trust  Company  the  certificates  of 
deposit,  referred  to  In  finding  of  fact  V. 

"XXXVIII.  On  or  about  the  12th  day  of  October,  1906,  a  cerUflcate,  In  the 
form  of  Plaintiff's  EiXhiblt  G — 1,  was  Issued  to  the  said  Texas  Railways  Com- 
pany by  the  said  St  Louis  Union  Trust  Company,  as  depositary  under  the 
said  plan  and  agreement  of  reorganization,  referred  to  In  finding  of  fact  III. 
The  statement  in  said  certificate  that  the  said  Texas  Railways  Company  of 
New  York  had  deposited  with  the  said  St  Louis  Union  Trust  Company,  as 
such  depositary,  400  bonds  of  the  said  Texas  Southern  Railway  Company  of 
$1,000  each,  bearing  date  July  1,  1902,  was  untrue.  The  said  $400,000  bonds, 
referred  to  in  said  certificate,  had  In  fact  been  deimslted  with  the  said  St 
Louis  Union  Trust  Company  as  such  depositary  by  the  said  Frederick  M.  Hub- 
bell at  a  time  prior  to  the  4th  day  of  August  1906,  and  had  never  been  with- 
drawn ;  and  the  said  Frederick  M.  Hubbell,  at  no  time  between  the  4th  day  of 
August,  1906,  and  the  date  of  Issuance  of  said  certificate,  had  withdrawn  or 
received  the  said  400  bonds,  referred  to  in  said  certificate,  from  the  St  Louis 
Union  Trust  Company  as  such  depositary ;  and  the  said  400  bonds  at  no  time 
prior  to  the  date  of  said  certificate,  and  at  no  time  subsequent  thereto,  had 
ever  been  delivered  by  the  said  Frederick  M.  Hubbell,  or  by  any  one  else  to 
the  said  Texas  Railways  Company. 

"XXXIX.  The  first  semiannual  Installment  of  Interest  upon  the  aforesaid 
note  of  the  Texas  Railways  Company  for  $175,000,  referred  to  In  finding  of 
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fact  XXX,  amounting  to  (5,2S0  became  due  and  payable  the  Ist  day  of  April, 
1907,  and  waa  paid  In  full  upon  that  date.  The  next  semiannual  installment 
of  Interest  apon  said  note,  amounting  to  |5,260,  became  due  and  payable  on 
the  1st  day  of  October,  1907,  and  was  likewise  paid  In  full.  On  the  30th  day 
of  March,  1908,  there  was  no  interest  nor  principal  due  upon  said  note.  I 

"XL.  On  the  4th  day  of  March,  1908,  there  waa  written  to  the  said  Fred-  | 

erick  M.  Eubbell,  in  behalf  of  the  defendant,  a  letter  in  evidence  as  Defend- 
ant's Exhibit  12  and  on  the  30th  day  of  March,  1908,  there  was  written  in 
behalf  of  the  defendant  to  the  said  Frederick  M.  Hubbell  a  letter  In  evidence 
88  Defendant's  Exhibit  18,  both  of  which  said  letters  were  received  by  the  said 
Frederick  M.  Hubbell. 

"XLI.  The  plaintiff,  the  Union  Land  Ck>mpany,  is  a  foreign  corporation, 
created  under  the  laws  of  the  state  of  Iowa.  On  the  23d  day  of  July,  1908, 
and  at  all  other  times  hereinafter  mentioned,  the  said  Fredrick  M.  Hubbell 
was  president  of  said  the  TTnion  Land  Company,  and  was  the  owner  of  more 
than  a  majority  of  its  capital  stock,  and  all  but  a  very  small  percentage  of 
said  capital  stock  was  owned  by  himself  and  his  immediate  family ;  the  said 
stock  was  of  little  or  no  value,  and  the  said  the  Union  Land  Company  was 
controlled  and  dominated  by  the  said  Frederick  M.  Hubbell. 

"XLII.  On  the  23d  day  of  July,  1908,  the  said  Frederick  M.  Hubbell  at- 
tempted to  transfer  to  the  plaintiff  the  collateral  set  forth  in  the  schedule  at- 
tached to  the  said  contract  of  August  4,  1906,  referred  to  in  finding  of  fact 
yill.  No  consideration  was  given  by  the  said  the  Union  Land  Company  for 
said  attempted  transfer. 

"XLIII.  On  or  about  the  4tb  day  of  August,  1908,  the  said  mortgage  upon 
the  said  Texas  Bailways  Company,  referred  to  in  finding  of  fact  I,  was  fore- 
closed. The  said  Frederick  M.  Hubbell  attended  the  sale  and  bid  upon  the 
property  at  such  foreclosure,  but  refused  to  bid  at  such  sale  up  to  an  amount 
snflicient  to  satisfy  even  the  liens  ahead  of  the  bonds  covered  by  the  said  mort- 
gage. The  property  was  struck  oft  for  the  sum  of  $286,000  to  a  certain  Good- 
win, acting  for  the  aforesaid  St.  Louis  Union  Trust  Company.  At  the  time  of 
the  sale  the  indebtedness  of  the  road,  prior  In  lien  to  that  of  the  aforesaid 
mortgage,  amounted  to  $386,702.60. 

"XLIV.  On  the  Slst  day  of  August,  1908,  the  said  Frederick  M.  Hubbell  at- 
tempted to  transfer  to  the  said  the  Union  Land  Company  an  interest  in  the 
said  note  of  the  Texas  Sailwaya  Company,  mentioned  in  finding  of  fact  XXX, 
to  the  amount  of  $112,000,  and  also  the  underwriting  agreements,  including 
the  agreement  signed  by  the  defendant,  referred  to  in  finding  of  fact  XXXI. 
The  said  the  Union  Land  Company  gave  no  conslderBtlon  for  such  transfer. 
No  notice  of  such  attempted  transfer  of  the  said  underwriting  agreements  was 
given  the  defendant  or  to  Jester  &  Co.,  and  such  transfer  was  a  private  trans- 
action and  not  a  public  sale. 

"XLV.  No  call  for  payment  of  all  or  any  part  of  the  balance  of  the  defend- 
ant's subscription,  under  the  said  agreement,  referred  to  in  finding  of  fact 
XVIII,  has  ever  been  made  by  the  said  syndicate  managers,  and  no  such  call 
coald  have  been  made  by  them  upon  the  defendant  on  or  after  March  1,  1908, 
in  an  honest  and  reasonable  exercise  of  the  discretion  conferred  upon  them  by 
the  said  agreement 

"XL VI.  Every  recital  in  any  of  the  exhibits  In  evidence,  to  the  effect  that 
the  Texas  Railways  Company  was  the  owner  of  upward  of  $409,000  of  first 
mortgage  6  per  cent,  gold  bonds  of  said  Texas  Southern  Railway  Company,  or 
was  possessed  of  an  agreement  for  the  purchase  of  upwards  of  $409,000  of  said 
bonds,  was  untrue  when  made. 

"XLVII.  The  said  note  and  guaranty,  referred  to  In  finding  of  fact  XXX, 
were  never  Indorsed  nor  transferred  to  the  plalntUt. 

"Conclusions  of  Law. 

*?.  The  agreement  of  August  4,  1906,  referred  to  In  finding  of  fact  Till, 
was  not  an  agreement  for  the  purchase  of  $409,000  of  the  first  mortgage  6 
per  cent,  gold  bonds  of  the  said  Texas  Southern  Railway  Company,  nor  of  any 
of  them.  No  title,  nor  right  to  possession,  to  the  said  $409,000  of  the  said 
bonds,  or  to  any  of  them,  passed  to  Jester  &  Co.,  nor  to  its  assignee,  the  Texas 
RaUwaya  Gomi>any,  under  the  said  agreement  of  August  4,  1900.    The  said 
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Texas  Bailways  Company  never  entered  Into  any  agreement  to  pnrcbase  $409,- 
000  of  the  first  mortgage  5  per  cent,  gold  bonds  of  the  Texas  Soathem  Ball- 
way  C!ompany.  The  said  Texas  Railways  Company  never  owned  and  never 
was  entitled  to  possession  of  any  of  the  first  mortgage  5  per  cent,  gold  bonds 
of  the  said  Texas  Southern  Railway  Company,  deposited  with  the  St.  Louis 
Union  Trust  Company  as  depositary,  under  the  plan  and  agreement  of  reor- 
ganization referred  to  in  finding  of  fact  III.  The  only  first  mortgage  6  per 
cent  gold  bonds  of  the  said  Texas  Southern  Railway  Company  ever  owned  or 
possessed  by  the  Texas  Railways  Company  were  $24,000  of  the  first  mortgage 
5  per  cent,  gold  bonds  of  the  Texas  Southern  Railway  Company  subsequently 
purchased  of  it  from  persons  other  than  the  said  Frederick  M.  Hubbell,  re- 
ferred to  In  finding  of  fact  VIII,  which  said  bonds  had  never  been  deposited 
with  the  said  St.  Liouls  Union  Trust  Company,  as  depositary,  subject  to  the 
terms  and  provisions  of  said  plan  and  agreement  of  reorganization. 

"II.  Neither  upon  the  4th  day  of  August,  1906,  nor  at  any  time  thereafter, 
was  the  said  Frederick  M.  Hubbell  the  owner  of  the  bonds  of  the  Texas  South- 
ern Railway  Company,  referred  to  In  finding  of  fact  IV,  nor  was  he  able  to 
transfer  the  title  to  the  same  to  Jester  &  Co.,  nor  to  Claude  W.  Jester,  nor 
any  one  else.  Neither  on  the  4th  day  of  August,  nor  at  any  time  thereafter, 
was  the  said  Frederick  M.  Hubbell  entitled  to  possession  of  the  said  bonds, 
nor  was  he  able  to  transfer  the  possession  of  the  same  to  the  said  Jester  & 
Co.,  Claude  W.  Jester,  nor  to  any  one  else. 

"III.  The  payment  of  the  sum  of  $625  by  the  defendant,  referred  to  in  find- 
ing of  fact  XIII,  was  made  before  the  said  agreement  signed  by  the  defend- 
ant, mentioned  in  finding  of  fact  XVIII,  became  effective.  It  was  received  by 
said  syndicate  managers,  and  was  to  be  applied  as  the  first  payment  upon  the 
aforesaid  agreement,  provided  that  upon  said  day  of  payment  said  agreement 
had  become  operative  by  virtue  of  fulfillment  of  all  the  conditions  precedent 
to  Its  taking  effect  And  the  only  purpose  which  said  payment,  or  any  other 
fiayments  upon  the  said  agreement,  could  be  applied  after  November  1,  1900, 
provided  the  said  agreement  had  taken  effect  upon  that  date  as  aforesaid,  was 
that  of  acquiring  for  the  Joint  account  of  the  participants  any  or  all  of  the 
said  $225,000  of  bonds  of  the  Texas  Railways  Company,  referred  to  in  finding 
of  fact  XIV,  as  and  when  the  same  shall  be  Issued  by  the  said  Texas  Rail- 
ways Company;  but  the  managers  were  authorized  to  retain  any  money  re- 
ceived from  the  defendant,  or  the  other  participants,  upon  the  agreement  until 
its  termination,  in  the  event  that  no  bonds  of  the  Texas  Railways  Company 
should  be  Issued.  The  said  syndicate  managers  were  apprised  by  the  terms 
of  the  agreement,  at  the  time  of  the  said  payment,  that  it  was  made  upon  the 
aforesaid  condition  and  for  the  aforesaid  purpose,  and  no  other.  • 

"IV.  The  payment  referred  to  In  finding  of  fact  XXIII,  by  the  said  Claade 
W.  Jester  to  the  said  Frederick  M.  Hubbell  on  the  1st  day  of  October,  1906, 
in  St  Louis,  Mo.,  of  the  sum  of  $625,  given  to  the  said  syndicate  managers 
by  the  defendant  for  the  purpose  and  upon  the  condition  mentioned  in  conclu- 
sion of  law  III,  was  never  authorized  by  the  defendant  nor  by  the  terms  of 
the  said  agreement  signed  by  him,  referred  to  in  finding  of  fact  XVIII,  and 
the  said  payment  by  Claude  W.  Jester  was  a  diversion  from  the  purpose  for 
which,  and  a  violation  of  the  condition  upon  which,  said  sum  had  been  so 
given  by  the  defendant,  of  all  of  which  the  said  Frederick  M.  Hubbell  had 
notice.  The  said  Frederick  M.  Hubbell  never  acquired  any  title,  nor  right  to 
iwssession,  of  the  said  $625  so  paid  by  the  defendant  to  the  syndicate  man- 
agers. The  defendant  has  at  all  times  since  such  unauthorized  payment  of 
the  said  $625  to  the  said  Frederick  M.  Hubbell  been  and  still  is  the  owner 
of  said  $625.  The  said  $625  at  all  times  since  the  date  of  said  payment  has 
been  and  still  Is  the  property  of  the  defendant. 

"V.  The  attempted  assignment  by  Jester  &  Co.,  as  syndicate  managers  of 
the  said  syndicate  agreement,  signed  by  the  defendant  referred  to  in  finding  of 
fact  XVIII,  and  of  the  liability  of  the  defendant  thereunder,  as  aecnrity  fOr 
the  payment  of  the  note  of  the  Texas  Railways  Company  for  $176,000,  paya- 
ble to  the  order  of  the  St.  Louis  Union  Trust  Company,  aa  evidenced  by  Plain- 
tiff's Exhibit  D,  referred  to  in  finding  of  fact  XXX,  was  never  authorized  by 
this  defendant  nor  by  the  terms  of  the  said  syndicate  agreement  signed  b^ 
taUn,  and  was  in  excess  of  the  powers  conferred  upon  the  syndicate  managers 
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by  said  agreement,  of  all  of  which  the  St  Louis  Union  Trust  Company,  Hub- 
bell,  and  the  plaintiff  at  all  times  had  full  notice  and  knowledge ;  and  the  said 
attempted  assignment  bad  no  binding  force. and  effect  whatsoever  so  as  to 
oreate  any  liability  in  favor  of  the  St.  Louis  Union  Trust  Ck>mpany,  or  of 
Hubbell,  or  of  the  plaintiff  as  against  this  defendant. 

"VI.  The  attempted  guaranty  by  Jester  &  Co.  as  syndicate  managers  of  the 
payment  of  the  said  note,  as  evidenced  by  PlalntiiTs  Exhibit  D,  referred,  to  in 
finding  of  fact  XXX,  was  never  authorized  by  this  defendant,  nor.  by  the 
terms  of  the  said  syndicate  agreement  signed  by  him,  and  was  in  excess  'o£ 
the  powers  conferred  upon  the  syndicate  managers  by  said  agreement,  of  all 
of  which  the  St.  Louis  Union  Trust  Company,  Hubbell,  and  the  plaintiff  at 
all  times  had  full  notice  and  knowledge,  and  the  said  attempted  guaranty  bad 
no  binding  force  and  effect  whatsoever,  so  as  to  create  any  liability  in  favor 
of  the  St.  Louis  Union  Trust  Company,  or  of  Hubbell,  or  of  the  plaintiff,  as 
against  this  defendant. 

•'VII.  The  attempted  transfer  referred  to  in  finding  of  fact  XLIV,  by  Hub- 
bell to  the  plaintiff  on  August  31,  1908,  of  the  underwriting  agreement  signed 
by  this  defendant,  referred  to  in  finding  of  fact  XVIII,  and  of  the  liability  of 
this  defendant  thereunder,  vested  nothing  whatsoever  In  the  plaintiff,  and 
was  wholly  unauthorized  and  beyond  the  power  of  Hubbell. 

"VIII.  Tlie  defendant  on  signing  the  said  agreement,  referred  to  In  finding 
of  fact  XVIII,  did  not  enter  into  an  agreement  to  pay  the  sum  of  $4,000,  or 
any  sum  whatsoever,  In  any  event  after  March  1,  1008,  upon  said  agreement. 
The  only  engagement  entered  into  by  the  defendant  was  to  pay  the  sum  of 
$4,000  after  March  1,  1008,  in  such  amounts  and  at  such  times  as  should  be  re- 
gidred  by  call  duly  made.  No  liability  for  any  further  payment  could  arise 
ti9tU  aft«r  such  call.  The  attempted  call  upon  the  defendant 'for  payment 
upon  the  said  agreement  signed  by  him,  made  by  the  attorneys  for  Hubbell 
by  letter  dated  March  30,  1908,  similar  to  Plaintiff's  Exhibit  T,  was  ineffective 
for  any  purpose  whatsoever,  and  imposed  no  liability  upon  this  defendant  of 
any  kind.  Neither  Hubbell  nor  any  one  acting  for  him,  was,  under  any  cir- 
cumstances, entitled  to  make  any  call  or  to  make  any  demand  prior  to  the 
maturity  of  the  note.  The  plaintiff  has  failed  to  establish  that  liability  for 
any  further  payment  upon  said  agreement  has  been  imposed  upon  or  arisen 
as  against  the  defendant 

"IX.  None  of  the  statements  tn  any  of  the  exhibits  in  evidence,  to  the  effect 
that  the  Texas  Railways  Company  was  the  owner  of  upwards  of  $400,000  of 
first  mortgage  5  per  cent,  gold  bonds  of  said  Texas  Southern  Railway  Com- 
pany, or  was  possessed  of  an  agreement  for  the  purchase  of  upwards  of  $400,- 
000  of  said  bonds,  estop  the  defendant  from  establishing  their  falsity  In  tUs 
action. 

"X.  The  said  words,  'effective  Oct  1,  1906,'  inserted  by  Jester  &  Co.  above 
the  signature  of  the  defendant  to  said  syndicate  agreement  bb  set  forth  in 
finding  of  fact  XXI,  do  not  estop  the  defendant  from  establishing  that  pos- 
session by  the  said  Texas  Railways  Company  of  the  assignment  of  the  agree- 
ment of  August  4,  1906,  referred  to  in  finding  of  fact  XIII,  was  not  a  compli- 
ance with  the  recital  in  the  said  syndicate  agreement,  signed  by  the  defend- 
ant, referred  to  in  finding  of  fact  XVIII,  to  the  effect  that  the  Texas  Rail- 
ways Company  'has  or  will  have  before  this  agreement  becomes  operative  en- 
tered Into  an  agreement  to  purchase  $409,000  of  the  first  mortgage  5  per  cent 
gold  bonds  of  said  Southern  Company.'  The  said  words,  'effective  Oct  1, 
1906,'  do  not  estop  the  defendant  from  establishing  that  the  said  agreement 
of  August  4,  1906,  referred  to  in  finding  of  fact  VIII,  was  not  an  agreement 
for  the  purchase  Of  $409,000  of  the  aforesaid  bonds.  The  said  words  'effective 
Oct  1,  1906,'  do  not  estop  the  defendant  from  establishing  In  this  action  any 
of  the  defenses  to  a  recovery  by  the  plaintiff,  referred  to  in  conclusions  of 
law  I  to  VIII,  induslTe. 

"XI.  Neither  the  knowledge  of  Jester  &  Co.  nor  of  any  of  its  members,  estops 
the  defendant  from  establishing  in  this  action  any  of  the  defenses  to  a  re-'^ 
covery  by  the  plaintiff,  referred  to  In  conclusions  of  law  I  to  VIII,  inclusive. 

"XII.  The  said  St  Louis  Union  Trust  Company  took  and  held  the  said  note 
of  the  Texas  Railways  Company,  and  the  said  Instrument  of  guaranty  and 
of  assignment,  referred  to  in  finding  of  fact  XXX,  subject  to  all  of  the  de- 
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fenaes  to  aaj  recovery  tbereon,  referred  to  in  concloalona  of  law  I  to  VIII, 
inclusive. 

"XIII.  The  said  Frederick  M..  Hnbbell  was  at  all  times  diargeable  wltb 
knowledge  of  all  of  the  defenses,  set  forth  In  conclusions  of  law  I  to  VIII,  in- 
clusive, to  any  recovery  upon  said  note  of  the  Texas  Railways  Ciompany  and 
said  Instrument  of  guaranty  and  of  assignment,  referred  to  in  finding  of  fact 
XXX,  and  took  and  held  the  said  Instruments  subject  to  said  defenses. 

"Xiy.  The  plaintiff  was  and  is  chargeable  with  knowledge  of  all  defenses, 
set  forth  in  conclusions  of  law  I  to  VIII,  inclusive,  to  any  recovery  upon  said 
note  of  the  Texas  Railways  Company  and  said  Instrument  of  guaranty  and  of 
assignment,  referred  to  In  finding  of  fact  XXX. 

"XV.  The  guaranty  of  the  note,  referred  to  in  finding  of  fact  XXX,  was 
never  transferred  to  the  plaintiff,  except  in  so  far  as  any  Interest  in  it  passed 
by  virtue  of  the  attempted  transfer  to  it  of  an  interest  of  $112,000  in  the 
said  note,  referred  to  in  finding  of  fact  XLIV. 

"XVI.  The  attempted  transfer  of  a  part  interest  in  the  said  note  and  guar- 
anty, referred  to  In  finding  of  fact  XLIV,  was  not  an  assignment  of  the  said 
note  and  guaranty  for  the  purposes  of  collection. 

"XVII.  The  defendant  is  entitled  to  Judgment  dismissing  the  complaint 
upon  the  merits. 

"XVIII.  The  defendant  is  also  entitled  to  recover  from  the  plaintiff  the 
taxable  costs  and  disbursements  of  this  action. 

"Judgment  is  directed  to  be  entered  thereon  accordingly. 

"Dated,  New  York,  June  3,  1912. 

"Ernest  Hall,  Referee." 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Frank  H.  Piatt,  of  New  York  City,  for  appellant. 
Sol.  M.  Stroock,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  defendant  is  sued  upon  a  syndicate  or  underwrit- 
ing agreement,  whereby  he  agreed,  with  others,  to  purchase  bonds  to 
be  issued  by  a  corporation  known  as  the  Texas  Railways  Company. 
The  facts  are  practically  undisputed,  and  are  so  fully  stated  by  the 
referee  in  his  report  and  opinion  that  it  is  unnecessary  to  restate  them. 
We  are  entirely  satisfied  with  the  conclusion  at  which  the  referee  has  ar- 
rived, and  with  the  reasons  given  by  him  for  that  conclusion.  It  would 
be  unnecessary  to  go  further,  except  that  there  is  presented  one  point, 
not  dealt  with  by  the  referee,  which  serves  to  fortify  the  result  ar- 
rived at. 

Defendant's  liability  is  predicated  in  part  upon  the  guaranty,  by 
the  managers  of  the  syndicate,  of  a  promissory  note  given  by  the  Tex- 
as Railways  Company  to  a  trust  company  in  St.  Louis  and  the  as- 
signment of  the  underwriting  agreement  as  collateral  security  for  the 
note.  The  underwriting  agreement  signed  by  defendant  provided  as 
follows : 

"The  'managers'  are  hereby  granted  specific  authority  to  take  up  or  guar- 
antee the  payment  of  any  notes  that  may  be  Issued  by  the  Railways  Company 
in  payment  or  part  payment  for  any  or  all  of  the  aforementioned  $409,000"  of 
the  bonds  of  the  Southern  Railroad. 

The  "managers"  were  designated  in  the  first  clause  of  the  under- 
writing agreement  as  follows : 

"This  agreement  between  Claude  W.  Jester  and  Martin  S.  Watte,  general 
partners,  and  George  X.  Jester  special  partner  doing  business  under  the  firm 
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name  and  style  of  Jester  ft  Co.,  In  tbe  city  of  New  Tork  (hereinafter  called 
managers)  parties  of  ttie  first  part."  etc 

There  can  be  no  doubt,  as  we  consider,  that  by  the  language  above 
quoted  it  was  the  individual  members  of  the  firm  of  Jester  &  Co.  who 
were  made  managers  (a  word  that  throughout  the  agreement  is  used 
in  the  plural  form),  and  that  the  reference  to  their  association  as  a  firm 
was  a  mere  descriptio  persons,  intended  to  identify  the  individuals 
who  were  designated  as  managers.  Greenwood  Lake  Co.  v.  N.  Y.  & 
G.  L.  Co.,  134  N.  Y.  435,  31  N.  E.  874;  Pfeiffer  v.  Rheinfrank,  2 
App.  Div.  574,  37  N.  Y.  Supp.  1076;  Werner  v.  Wheeler,  142  App. 
Div.  358,  127  N.  Y.  Supp.  158.  This  being  so,  it  was  essential  to  the 
validity  of  any  guaranty  undertaken  to  be  made  by  virtue  of  the  au- 
thority given  in  the  underwriting  agreement  that  such  guaranty  should 
be  signed  by  all  the  managers,  and  not  by  less  than  all  or  by  the  firm. 
In  this  respect  the  underwriting  agreement  resembled  a  power  of  at- 
torney, as  to  whidi  it  is  well  settled  that  when  it  is  given  to  two  or 
more  individuals  it  will,  in  the  absence  of  a  dear  contrary  intention, 
be  presumed  to  be  joint,  and  accordingly  can  Ke  validly  exercised  only 
by  all  acting  together.  Unterborg  v.  Elder,  149  App.  Div.  647,  134 
N.  Y.  Supp.  242.  The  dociunent  by  which  Jester  &  Co.  undertook  to 
guarantee  the  pa3mient  of  the  note  of  the  Texas  Railways  Company, 
and  to  assign  to  the  trust  company  the  underwriting  agreement  signed 
by  defendant,  was  not  signed  by  all  the  managers,  but  by  only  one  of 
them,  who  added  to  his  own  name  that  of  the  firm.  This  was  not  a 
valid  exercise  of  the  authority  given  to  the  managers,  and  was  wholly 
ineffective  to  create  any  liability  against  the  defendant. 

For  this  reason,  as  well  as  for  those  stated  by  the  referee,  the  judg- 
ment is  right,  and  must  be  affirmed,  with  costs.    All  concur. 


PEOPLE  ex  rel.  COLLINS  v.  McANENT  et  al. 
(Supreme  Court,  Special  Term,  New  York  County.    February  29,  1912.) 

1.  Mandamus  (i  181*)  —  Febkiiftobt  Wbit — Pbocbkdinob  —  Objections  to 

Bemedt. 

Where  an  alternatlTe  writ  of  mandamus  was  Issued  to  compel  relator's 
reinstatement  in  a  position  from  which  he  had  been  removed,  and  Qie 
&ct8  set  up  by  the  writ  had  been  found  on  a  trial  of  the  Issues  joined, 
the  legal  sufficiency  of  the  case  so  alleged  must  be  taken  as  established 
for  the  purposes  of  an  application  for  the  peremptory  writ,  and  respond- 
ent could  not  urge  that,  because  of  the  appointment  of  another  person 
to  the  position,  relator's  remedy  was  by  quo  warranto. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  S{  401-104,  406, 
408,  409,  418 ;   Dec.  Dig.  {  181.*1 

2.  Mandamus  (S  16*) — Defenses — Wbongful  Removai.  fbom  Office — Aboli- 

tioN  or  Office. 

It  was  no  defense  to  mandamus  to  compel  relator's  reinstatement  In 
a  position  from  which  he  had  been  wrongfully  removed  that  the  position 
had  been  abolished  subsequent  to  the  removal;  a  final  order  for  rein- 
statement being  a  condition  precedent  to  recovery  of  his  accrued  salary. 

[Ed.  Note.— For  other  cases,  see  Mandamus,  Cent  Dig.  S|  48,  59,  60; 
Dee.  Dig.  {  16.*] 

8.   MUNICIFAI.  COBPOBATIONB    (I   142*) EMPLOTftS "OFFICE." 

Greater  New  York  Charter  (Laws  1901,  c.  466)  §  1649,  provides  that 
any  person  holding  office,  whether  by  election  or  appointment,  who  dur- 

•For  other  cases  see  same  topic  &  S  ntjmbeb  In  Doc.  &  Am.  Digs.  1907  to  date,  &  RepT  IndexM 
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Ing  his  term  of  office  abflll  accept,  hold,  or  retain  an;  other,  d^  office 
of  trust  or  emolument  under  the  government  of  the  state,  or  who  shall 
hold  or  accept  any-  other  office  connected  with  the  government  of  the 
city  of  New  Tork,  shall  be  deemed  thereby  to  have  vacated  any  office 
held  by  him  under  the  dty  government  Held,  that  the  word  "office" 
as  so  used  was  limited  by  the  words  "term  of  office"  so  as  to  refer  only 
to  an  office  of  a  public  character  having  a  definite  term,  not  including 
that  of  the  superintendent  of  the  bureau  of  highways  who  was  an  em- 
ployd,  rather  than  an  officer,  and  hence  the  fact  that,  after  relator  was 
wrongfully  removed  from  such  position,  he  accepted  an  appointment  as 
commissioner  of  estimate  and  appraisal  in  a  street  opening  proceeding, 
was  not  a  waiver  of  his  right  to  his  former  position. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
314;    Dec.  Dig.  §  142.» 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  4921-4931; 
vol.  8,  p.  7736.] 

Mandamus  by  the  People,  on  relation  of  one  Collins,  against  one 
McAneny  and  others.    Judgment  for  plaintiff. 
See,  also,  155  App.  Div.  923,  140  N.  Y.  Snpp.  1138. 

John  W.  Browne,  of  New  York  City,  for  plaintiff. 

A.  R.  W.  Watson,  Corp.  Counsel,  of  New  York  City,  for  defendant  McAneny. 

O'Gorman,  Battle  &  Marshall,  of  New  York  City,  for  defendant  ScannelL 

BISCHOFF,  J.  All  the  facts  necessary  to  establish  the  relators 
right  to  reinstatement  having  been  found  upon  the  trial  of  the  issues 
joined  upon  the  alternative  writ,  a  peremptory  writ  is  to  issue  unless 
certain  facts  set  up  by  the  respondent  and  found  by  the  jury  may  be 
availed  of  to  defeat  the  case. 

[1]  So  far  as  it  is  claimed  that  reinstatement  should  be  sought  by 
quo  warranto  proceedings,  because  of  the  appointment  of  another  per- 
son to  the  position  from  which  the  relator  was  removed,  the  facts  were 
set  up  by  the  alternative  writ  and  the  legal  sufficiency  of  the  case,  so 
alleged,  must  be  taken  as  established  for  the  purposes  of  the  present 
application  by  the  determination  announced  upon  demurrer  to  that 
pleading.    People  ex  rel.  Collins  v.  Ahearn,  193  N.  Y.  441,  86  N.  E.  474. 

[2]  The  further  contention  that  reinstatement  should  not  be  directed 
to  a  position  abolished  subsequent  to  the  date  of  the  relator's  unlawful 
removal  overlooks  the  rule  that  the  relator  is  entitled  to  a  writ  of  man- 
damus in  order  that  his  rights  with  respect  to  the  salary  which  has 
accrued  may  be  defined.  A  final  order  for  reinstatement  is  a  condi- 
tion precedent  to  a  recovery  of  this  salary  by  suit.  Sutliffe  v.  City  of 
N.  Y.,  132  App.  Div.  831,  835,  117  N.  Y.  Supp.  813. 

[3]  The  remaining  question  presented  is  whether  by  accepting  an 
appointment  as  commissioner  of  estimate  and  appraisal  in  a  street 
opening  proceeding  after  his  removal  the  relator  abandoned  his  right 
to  the  employment  from  which  he  was  removed ;  it  being  contended  by 
the  respondent  that  section  1549  of  the  charter  applies.  This  sec- 
tion provides: 

"Any  i>erson  holding  office,  whether  by  election  or  appointment,  who  shall, 
during  his  term  of  office,  accept,  hold,  or  retain  any  other  civil  office  of  honor, 
trust,  or  emolument  under  the  government  •  •  •  of  the  state  •  •  *  or 
who  shall  hold  or  accept  any  other  office  connected  with  the  government  of  the 

*For  other  cases  see  same  topic  A  t  nvmbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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city  of  New  Xork,    •    •    •    shall  be  deemed  thereby  to  have  vacated  any 
ot&ce  held  by  blm  under  the  city  government" 

In  my  opinion  the  statute  does  not  apply  to  the  relator's  emplojonent 
as  superintendent  of  the  bureau  of  highways.  While  the  word  "office" 
is  sufficiently  broad  in  its  possible  application  to  embrace  any  employ- 
ment where  duties  are  to  be  performed,  the  words  "during  his  term  of 
office"  limit  the  meaning  to  an  office  of  a  public  character  having  a 
definite  term.  Certainly  the  words  do  not  reasonably  describe  an  ap- 
pointee whose  duties  are  to  render  assistance  to  a  public  officer  under 
his  direction,  for  no  described  "term  of  office"  which  could  measure 
the  duration  of  the  employment.  The  relator  is  to  be  classed  as  an  em- 
ploye rather  than  as  an  officer  within  this  section  of  the  charter.  See 
Padden  v.  City  of  New  York,  45  Misc.  Rep.  517,  92  N.  Y.  Supp.  926. 
Assuming,  therefore,  that  the  words  "holding  office"  could  be  intended 
to  apply  to  an  officer  removed  but  claiming  reinstatement,  and  that  the 
commissionership  of  estimate  was  a  "civil  office  of  trust  under  the  gov- 
ernment of  the  state,"  the  statute  has  no  bearing  upon  the  present  case 
in  view  of  the  nature  of  the  position  to  which  reinstatement  is  sought. 

I  conclude  that  the  relator  is  entitled  to  a  peremptory  writ  as  prayed. 
Final  order  may  be  presented  accordingly. 


HAMMITT  T.  GAYNOB  et  aL 
(Supreme  Court,  Special  Term,  New  York  County.    March  14,  1913.) 

L  Constitutional  Law  (|  278*) — Pensions  ({  1*) — Right  to  Qbant. 

The  authority  to  grant  pensions  to  public  employes  who  have  become  in- 
capacitated after  long  service  is  a  power  incidental  to  government,  and 
hence  the  use  of  a  public  revenue  to  pay  pensions  is  not  a  taking  of  the 
proper^  of  the  taxpayers  without  due  process  of  law ;  the  matter  being 
cue  for  legislative  control. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  {{  763, 
765,  767-770,  772-777,  779-806,  808-810,  816-824,  907-924,  942;  Dea  Dig. 
i  278;*   Pensions,  Cent  Dig.  §  1;   Dec.  Dig.  §  1.*] 

2.  MUNICIFAI.  COBPOBATIONS    (J   215*) — CiTT    EMPLOrtS — "PUBLIC   OFKCEB." 

City  employes  who  were  granted  pensions  are  not  "public  officers" 
within  the  purview  of  Const  art.  3,  i  18,  prohibiting  the  increasing  of 
allowances  of  public  officers  by  local  statute;  and  hence  a  local  stat- 
ute providing  for  the  pensioning  of  dty  employes  does  not  fall  within 
the  Inhibitions  of  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  $ 
575;    Dec.  Dig.  §  215.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  p.  6805.] 

3.  Municipal  Cobfobations  (S  215*)  —  City  Eiiflot£s  —  "Extba  Compensa- 
tion." 

Laws  1911,  c.  669,  amending  Greater  New  York  Charter  (Laws  1901, 
c.  466)  ii  166,  166,  and  167,  authorizing  the  board  of  estimate  to  recom- 
mend the  retirement  from  active  service  of  any  employ^  for  a  period  of 
80  years  and  upwards  of  the  city  of  New  York  who  shall  have  become 
Incapacitated,  and  providing  for  his  retirement  and  for  the  granting  of 
a  pension,  is  not  in  violation  of  Const  art.  3,  i  28,  prohibiting  the  award 
of  extra  compensation  to  a  pubUc  officer,  servant  agent  or  contractor,  or 
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article  8,  |  10,  declaring  that  no  county  or  mnnldpallty  shall  giye  the 
pnbUc  money  to  any  person. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  { 
676;   Dec.  Dig.  §  215.* 

For  other  definitions,  see  Words  and  Phrases,  toL  3,  p.  2624.] 

i.  Mttnicipal  Cobpobations  (I  861*)  —  TJsk  of  Funds  —  Pitblio  Pubposb  — 
Pensions. 

The  granting  of  pensions  is  a  public  or  dty  purpose  because  of  the 
benefit  to  the  public  service,  through  the  incentlTe  offered  to  faithful 
devotion  to  duty,  and  through  retirement  rather  than  the  retention  in 
service  at  full  pay  of  servants  who  have  outlived  their  usefulness. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  If 
181&-1823;  Dee.  Dig.  |  861.*] 

5.  CoNsrmmoNAi.  tixw  (|  70*) — Fowkb  or  Judioiabt. 

That  the  provisions  of  a  statute  within  the  power  of  the  Legislature 
to  enact  may  be  Improvidently  administered  affords  no  ground  for  Ju- 
dicial Interference. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  U  12&- 
132,  137;  Dec.  Dig.  {  70.*] 

Action  by  one  Hammitt  against  one  Gaynor  and  others.    Complaint 
dismissed. 
See,  also,  144  N.  Y.  Supp.  127. 

Albert  De  Roode,  of  New  York  City,  for  plaintiff. 
A.  R.  Watson,  of  New  York  City,  for  defendants. 

BISCHOFF,  J.  The  plaintiff,  a  taxpayer,  sedcs  to  restrain  the  pay- 
ment of  pensions  to  municipal  employes  upon  the  ground  that  the  stat- 
ute (chapter  669  of  the  Laws  of  1911),  authorizing  the  payment,  is  un- 
constitutional.   The  statute  provides: 

"Sec.  165.  Any  member  of  the  board  of  estimate  and  apportionment  is 
hereby  authorized,  whenever  in  his  Judgment  It  shall  be  to  the  Interest  of  the 
public  service,  to  recommend  to  said  board  the  retirement  from  active  service 
of  any  officer,  clerk  or  employ^  who  shall  have  been  In  the  employ  of  the  city 
of  New  Tork,  or  of  any  of  the  municipalities,  counties  or  parts  thereof  which 
hare  been  Incorporated  into  the  city  of  New  York,  for  a  period  of  thirty 
years  and  upwards,  and  who  shall  have  become  physically  or  mentally  In- 
capacitated for  the  further  performance  of  the  duties  of  his  posi- 
tion.   ♦    •    •» 

Section  166  authorizes  the  retirement  of  the  person  thus  recom- 
mended, after  a  hearing,  upon  notice  to  him ;  and  section  167  further 
authorizes  the  board  to  grant  to  the  person  so  retired  a  pension  not  ex- 
ceeding one-half  of  his  actual  average  salary  or  compensation  for  the 
three  years  immediately  prior  to  his  retirement;  such  pension  to  be 
payable  out  of  the  excise  moneys  of  the  city  of  New  York.  It  appears 
that  the  persons  to  whom  the  pensions  now  attacked  were  granted  had 
been  in  the  city's  employ  for  upwards  of  30  years  at  the  time  when 
the  statute  in  question  took  effect,  and  were  retired  under  its  provisions 
shortly  thereafter. 

[1]  The  contention  of  the  plaintiff  is  that  pensions  so  authorized  and 
granted  represent  the  award  of  extra  compensation  to  "a  public  officer, 
servant,  agent  or  contractor"  within  the  meaning  of  the  prohibition  of 
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article  3,  §  28,  of  the  state  Constitution,  or  are  repugnant  to  article  3, 
§  18,  as  an  attempted  "increasing  *  *  *  of  allowances  of  public 
officers"  by  a  local  statute,  or  sh<nild  be  viewed  as  violating  the  inhibi- 
tion of  article  8,  §  10,  that : 

"No  county,  city,  town  or  village  shall  heieafter  give  any  money  or  property 
or  loan  its  money  or  credit  to  or  In  aid  of  any  Individual  *  *  * ,  nor 
shall  any  such  county,  dty,  town  or  village  be  allowed  to  Incur  any  Indebted- 
ness except  for  county,  dty,  town  or  village  purposes." 

It  is  also  claimed  for  the  plaintiff  that  the  payment  of  these  pensions 
would  involve  the  taking  of  the  taxpayer's  property  without  due  process 
of  law  contrary  to  the  provisions  of  the  federal  and  state  Constitutions. 
The  authority  to  grant  pensions  to  public  employes  who  shall  have  be- 
come incapacitated  after  long  service  is  upheld  as  a  power  incident  to 
government  itself.  As  such,  this  power  is  declared  to  reside  in  Con- 
gress, although  not  expressly  conferred  by  the  federal  Constitution 
(United  States  v.  HaU,  98  U.  S.  343,  346,  25  L.  Ed.  180),  and  is  un- 
questionably open  to  exercise  by  the  state,  through  the  Legislature,  as 
an  attribute  of  sovereignty,  unless  prohibited  by  the  state  Constitution 
(People  V.  Draper,  15  N.  Y.  532,  543).  Thus,  as  a  general  proposition, 
the  devotion  of  public  revenues  to  the  payment  of  pensions  is  not  a 
taking  of  the  property  of  taxpayers  without  due  process  of  law,  for 
the  subject  is  in  its  character  witlun  legislative  control,  and  the  question 
narrows  itself  to  the  eflFect  of  the  particular  constitutional  restrictions 
upon  the  power  of  the  Legislature,  to  which  I  have  referred  above,  in 
their  relation  to  this  statute, 

[2]  So  far  as  any  point  is  made  with  respect  to  the  restriction  upon 
the  increase  qf  allowance  to  public  officers  (Const,  art  3,  §  18),  it  is 
apparent  that  this  provision  of  the  Constitution  has  no  application  to 
the  statute  now  considered  or  to  the  payment  of  the  pensions  sought 
to  be  enjoined.  The  persons  affected  are  city  employes,  who  are  not 
of  the  class  of  public  officers.  See  Padden  v.  City  of  N.  Y.,  45  Misc. 
Rep.  517, 92  N.  Y.  Supp.  926;  People  ex  rel.  Collins  v.  McAneny,  144 
N.  Y.  Supp.  121. 

[3] /The  actual  question  of  the  validity  of  this  statute  depends  upon 
whether  the  pensions  authorized  by  its  terms  are  in  the  nature  of  in- 
creased compensation  to  public  servants  (Const,  art.  3,  §  28),  or  in- 
volved a  "gift"  of  the  dt/s  moneys  (Const,  art.  8,  §  10).  For  the  pur- 
poses of  the  inquiry  these  two  provisions  may  well  be  treated  together, 
since  they  actually  involve  the  same  dates.  The  phrase  "extra  com- 
pensation to  a  public  servant,"  as  used  in  the  Constitution,  evidently 
refers  to  an  additional  payment  for  services  performed.  Truesdale  v. 
Rochester,  33  Hun,  574.  It  cannot  well  refer  to  a  promise  of  compen- 
sation for  future  service,  since  the  amount  of  that  compensation  is 
within  the  power  of  the  Legislature  to  fix.  The  rendering  of  services 
by  persons  of  the  class  affected  by  the  statute  now  examined  is  volun- 
tary on  their  part,  and  they  are  under  contract  of  service  for  no  fixed 
time;  hence  any  promise  of  reward  in  addition  to  a  daily,  monthly, 
or  yearly  compensation  which  looks  to  the  future  and  depends  upon 
the  continued  performance  of  service  after  the  promise  is  made  enters 
into  the  consideration  for  services  to  be  rendered  and  is  not  "extra  com- 
pensation," nor  is  it  a  "gift"    This  element  of  a  prospective  benefit  to 
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the  employe  for  future  services  is  in  no  sense  lacking  from  the  statute 
in  question.  The  future  period  may  be  short,  depending  upon  the  post- 
ponement of  the  employe's  condition  of  incapacity,  or,  in  many  cases, 
of  his  attaining  to  the  full  period  of  service  under  the  act ;  but  the  re- 
lation of  the  compensation  to  the  value  of  the  future  services  is  a  mat- 
ter of  legislative  discretion.  Under  this  statute  employes  "who  shall 
have  been"  in  the  employment  for  a  certain  period  may  receive  pen- 
sions upon  "retirement  from  active  service."  The  retirement  is  neces- 
sarily to  be  at  somei:ime  after  the  passage  of  the  act,  and  applies  only 
to  persons  who  until  retired  shall  remain  in  "active  service,"  from 
which  by  virtue  of  the  statute  they  are  to  be  retired.  Thus  the  statute 
makes  the  promise,  not  of  "extra  compensation,"  but  of  a  prospective 
reward  under  certain  conditions  to  an  employe  who  remains  in  service 
for  some  period  thereafter,  which,  as  I  have  noted,  may  be  short,  but 
none  the  less  involves  futurity  of  performance  sufficient  to  take  from 
the  pension,  when  awarded,  the  character  of  a  gift  or  extra  compensa- 
tion, and  to  bestow  upon  it  the  quality  of  compensation  for  services ; 
the  quantum  being  within  the  unrestricted  power  of  the  Legislature./ 

The  case  of  State  v.  Love,  89  Neb.  149,  131  N.  W.  196,  34  L.  R.  A. 
(N.  S.)  607,  Ann.  Cas.  1912C,  542,  is  directly  in  point  upon  this  subject, 
and  a  similar  distinction  between  pensions  granted  to  employes  who 
have  left  the  service  and  those  who  are  in  service  until  retired  is  drawn 
in  Mahon  v.  Board  of  Education,  68  App.  Div.  154,  157,  74  N.  Y.  Supp. 
172 ;  Id.  171  N.  Y.  263, 63  N.  E.  1 107, 89  Am.  St.  Rep.  810.  In  State  v. 
Ziegenhein,  144  Mo.  283,  45  S.  W.  1099,  66  Am.  St.  Rep.  420,  cited  for 
the  plaintiff,  the  determination  of  the  court  proceeded  upon  a  construc- 
tion of  a  particular  statute,  which  by  the  words  employed  limited  the 
right  to  a  pension  to  persons  who  should  serve  for  a  fixed  time  after  the 
act  took  effect,  and  affords  no  authority  upon  the  meaning  of  the  stat- 
ute before  me ;  nor  does  that  case  serve  as  a  guide  upon  the  question  of 
legislative  power  now  presented,  since  it  is  opposed  to  the  views  ex- 
pressed in  the  Mahon  Case,  above  cited.  See  Dillon  on  Mun.  Corp. 
(5th  Ed.)  §  430. 

[4]  In  its  relation  to  the  betterment  of  the  public  service,  through  the 
incentive  offered  to  faithful  devotion  to  duty,  and  through  the  retire- 
ment rather  than  the  retention  in  service  at  full  pay  of  those  servants 
who  have  outlived  their  usefulness,  the  purpose  of  granting  pensions  is 
"a  public  purpose,"  and,  as  affecting  a  municipality,  "a  city  purpose," 
within  the  definition  of  these  terms  as  judicially  adopted.  Dillon,  Mun. 
Corp.  (5th  Ed.)  §  430;  Weismer  v.  Douglas,  64  N.  Y.  91,  99,  21  Am. 
Rep.  586;  Sun  Pub.  Co.  v.  Mayor.  152  N.  Y.  257, 264,  46  N.  E.  499,  37 
L.  R.  A.  788. 

[6]  That  the  provisions  of  a  statute  within  the  power  of  the  Legis- 
lature to  enact  may  possibly  be  improvidently  administered  affords  no 
warrant  for  the  court's  interference  upon  the  ground  of  unconstitu- 
tionality (People  ex  rel.  Nechamcus  v.  Warden,  etc.,  144  N.  Y.  529,  39 
N.  E.  686,  27  L.  R.  A.  718),  and  for  the  reasons  above  set  forth  I  find 
that  this  statute  violates  no  restriction  of  the  organic  law. 

There  should  be  judgment  for  the  defendants  for  the  dismissal  of  the 
complaint,  with  costs. 
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(82  Misc.  Bep.  18&) 

HAMMITT  T.  GATNOR  et  aL 

(Sapieme  CJonrt,  Special  Term,  New  Tork  County.    September,  1913.) 

L  Statutes  ({  M*) — Genebai,  and  Speciai.  Laws— Houb  Bulb  I>aw. 

The  Home  Rule  Law  (Laws  1013,  c.  247)  Is  not  unconstitutional  on  tlie 
ground  ttiat,  though  in  form  a  general  law,  it  is  in  fact  a  special  law  ap- 
plicable only  to  the  city  of  New  Tork,  and  a  mere  device  or  subterfuge 
to  circumvent  the  operation  of  Const  art.  12,  |  2,  which  forbids  the  pas- 
sage of  any  special  law  except  after  submission  to  the  city  affected  for 
approval. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  K  103,  104;  Dec. 
Dig.  i  94.»] 

2.  Municipal  Cobpobations  ((  215*)  —  OrncEBS  —  Pensions  —  Vauditx  os 

Statute. 

The  Pension  Act  (Laws  1911,  e.  809),  empowering  the  board  of  estimate 
and  apportionment  of  the  city  of  New  Tork  to  retire  officers,  clerks,  and 
employes  from  active  service  under  certain  conditions  and  granting  life 
pensions  payable  out  of  the  excise  moneys  of  the  city,  is  constitutional. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  § 
675 ;    Dec.  Dig.  g  215.*] 

3.  Municipal  Cobpobations  (|  216*>=— Officbbs — Pensions. 

The  Pension  Act  (Laws  1911,  c.  669),  which  confers  upon  the  board  of 
estimate  and  apportionment  of  the  city  of  New  Tork  the  power  to  retire 
officers,  clerks,  and  employes  under  certain  conditions,  and  grants  them 
a  life  pension,  was  not  superseded  by  the  Home  Rule  Law  (Laws  1013, 
c.  247). 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  f 
676;  Etec.  Dig.  §  216.  •] 

Action  by  Joseph  O.  Hammitt  against  William  J.  Gaynor  and  others. 
Complaint  dismissed. 
See,  also,  144  N.  Y.  Supp.  123. 

Albert  De  Roode,  of  New  York  City,  for  plaintiff. 

Archibald  R.  Watson,  Corp.  Counsel,  of  New  York  City,  for  defend- 
ants. 

Lawrence  Arnold  Tanzer,  of  New  York  City,  for  Municipal  Govern- 
ment Association. 

« 

GREENBAUM,  J.  The  plaintiff,  a  taxpayer,  brings  this  action  to 
enjoin  the  payment  of  pensions  to  employes  of  the  municipality  of  the 
city  of  New  York  upon  the  ground  that  chapter  669  of  the  Laws  of 
1911  is  unconstitutional  legislation.  This  action  was  originally  tried 
before  the  late  Mr.  Justice  BISCHOFF,  who  wrote  an  opinion  reported 
in  144  N.  Y.  Supp.  123,  upholding  the  constitutionality  of  the  act  Be- 
fore the  opportunity  was  afforded  him  to  sign  formal  findings  the 
awful  catastrophe  intervened  which  deprived  the  bench  of  one  of  its 
ablest  members. 

[1]  Since  the  trial  before  Mr.  Justice  BISCHOFF  the  Legislature 
enacted  a  law,  popularly  known  as  the  Home  Rule  Law,  being  chaj)ter 
247  of  Laws  of  1913.  Upon  this  retrial  of  the  action  the  plaintiff,  in 
addition  to  the  views  pressed  upon  the  first  trial  and  while  maintaining 
the  constitutionality  of  the  Home  Rule  Law,  contends  that  the  effect  of 

*For  other  cases  see  Mme  topic  ft  {  nvubbb  In  Dec.  A  Am.  Digs.  1M7  to  data,  ft  Bep'r  Indexes 
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this  measare  is  to  Supersede  the  provisions  of  chapter  669  of  the  Laws 
of  1911  (which  for  the  sake  of  convenience  will  be  referred  to  as  the 
Pension  Act),  and  in  the  absence  of  any  local  legislation  by  the  munici- 
pality, pursuant  to  the  powers  conferred  upon  it  by  the  Home  Rule 
Law,  that  there  is  no  existing  authority  for  granting  new  pensions  or 
continuing  the  payment  of  those  heretofore  granted.  The  defendants, 
on  the  other  hand,  through  the  learned  corporation  counsel,  maintains : 
First,  that  the  Home  Rule  Law  is  unconstitutional ;  and,  secondly,  that, 
if  upheld  as  constitutional,  its  provisions  do  not  operate  to  supersede 
the  Pension  Act  of  1911.  The  constitutionality  of  the  Home  Rule  Law 
is  assailed  upon  the  ground  that  while  ostensibly  q  general  law,  appli- 
cable to  all  cities,  it  is  in  reality  designed  for  the  city  of  New  York, 
and  is  therefore  special  legislation,  applicable  to  said  city,  requiring  its 
submission  to  its  mayor  under  section  2  of  article  12  of  the  Constitu- 
tion. Special  attack  is  made  upon  the  provisions  of  the  act  which- pro- 
vide that : 

"Xo  sale  or  lease  of  dty  real  estate  or  ot  any  frandilse  belongiiig  to  or 
under  the  control  of  the  city  shall  be  made  or  authorized  except  by  vote  of 
three-fourths  of  all  the  members  of  the  common  council  or  corresponding  leg- 
islative body  of  the  city.  »  »  •  A  sale  of  real  estate  or  of  a  franchise 
shall  not  be  valid  or  take  efTect  unless  made  as  aforesaid  and  subsequently 
approved  by  a  resolution  of  the  board  of  estimate  and  apportionment 
•    •    •    and  also  approved  by  the  mayor." 

Particular  stress  is  laid  upon  the  time  honored  law  which  vested  in 
the  board  of  commissioners  of  the  sinking  fund  the  control  of  sales  and 
leases  of  the  city's  real  estate,  as  evidence  of  the  fact  that  the  home 
rule  measure,  although  in  form  a  general  law,  is  a  mere  device  or 
subterfuge  to  circumvent  the  operation  of  section  2  of  article  12  of 
the  Constitution.  There  is  no  internal  evidence  in  the  bill  itself  of  any 
attempt  on  the  part  of  the  Legislature  to  evade  or  override  the  Consti- 
tution. As  extrinsic  evidence  of  such  evasion,  much  is  made  of  the 
circumstance  that  the  Legislature  on  April  30,  1913,  asked  the  advice 
of  the  Attorney  General  whether  the  objects  sought  to  be  obtained  by 
a  then  pending  bill  to  amend  the  charter  of  the  city  of  Oneonta  could 
be  accomplished  under  the  provisions  of  the  Home  Rule  Law,  to  which 
he  responded  in'an  opinion  in  the  affirmative.  The  reasoning  of  the 
learned  corporation  counsel  is  not  persuasive.  The  right  of  the  Legis- 
lature to  make  the  local  legislatures  and  municipalities  the  depositories 
of  such  powers  of  local  government  as  the  Legislature  may  see  fit  to 
prescribe,  and  the  exercise  of  which  is  not  repugnant  to  any  of  the 
provisions  of  the  Constitution,  is  recognized  by  the  courts  and  not 
questioned  by  the  defendants.  Clarke  v.  City  of  Rochester,  28  N.  Y. 
60S,  634;  MacMuUen  v.  City  of  Middletown,  187  N.  Y.  37,  41,  43,  79 
N.  E.  863,  11  L.  R.  A.  (N.  S.)  391;  Scott  v.  Village  of  Saratoga 
Springs,  199  N.  Y.  178,  92  N.  E.  393.  A  general  law  which  delegates 
such  powers  is  not  to  be  regarded  as  a  special  law,  because  the  extent 
of  its  operation  and  applicability  may  vary  in  different  municipalities 
due  to  local  conditions.  Koster  v.  Coyne,  184  N.  Y.  494,  77  N.  E.  983. 
It  is  almost  commonplace  at  this  stage  of  our  jurisprudence  to  reiterate 
the  universally  recognized  rule  of  the  courts  to  uphold  as  constitu- 
tional legislative  enactments,  whenever  possible,  and  not  to  interfere 
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with  the  expression  of  the  legislative  will,  unless  compelled  to  do  so 
by  the  higher  fundamental  law  as  expressed  in  the  Constitution. 
I'ested  by  this  rule,  the  court  unhesitatingly  pronounces  the  Home  Rule 
Law  as  constitutional. 

[2]  It  will  next  be  in  order  to  consider  the  plaintiff's  assault  upon 
the  Pension  Act  of  191 1  as  unconstitutional.  This  was  the  contention 
made  before  Mr.  Justice  BISCHOFF.  The  court  is  content  to  abide 
by  the  satisfactory  and  able  opinion  of  the  late  justice. 

[3]  This  brings  us  to  the  remaining  point  argued  in  behalf  of  the 
plaintiff,  to  wit,  that  the  Pension  Act  of  1911  was  superseded  by  the 
enactment  of  the  Home  Rule  Law.  Chapter  669  of  the  Laws  of  191 1 
(Pension  Act)  confers  upon  the  board  of  estimate  and  apportionment 
the  power  to  retire  from  active  service  "any  officer,  clerk  or  employe 
who  shall  have  been  in  the  employ  of  the  city  of  New  York  or  of  any 
of  the  municipalities,  counties  or  parts  thereof,  which  have  been  incor- 
porated in  the  city  of  New  York  for  a  period  of  thirty  years  and  up- 
wards and  who  shall  have  become  physically  or  mentally  incapacitated 
for  the  further  performance  of  the  duties  pf  his  position,"  and  to  grant 
to  the  person  so  retired  a  pension  not  exceeding  one-half  of  his  actual 
average  salary  or  compensation  for  the  three  years  immediately  prior  to 
his  retirement ;  such  pension  to  be  payable  out  of  the  excise  moneys 
of  the  city  of  New  York.  Chapter  247  of  the  Laws  of  1913  (Home 
Rule  Law)  amends  chapter  26  of  the  Laws  of  1901,  entitled  "An  act 
in  relation  to  cities,  constituting  chapter  twenty-one  of  the  Consolidated 
Laws,"  by  inserting  a  new  article  known  as  "article  2a."  Under  section 
19  a  general  grant  of  powers  is  conferred  upon  every  city.  Section  20 
enumerates  grants  of  specific  powers  and  contains  twenty-three  subdivi- 
sions, of  which  subdivision  20  reads  as  follows : 

"20.  To  provide  methods  and  provide,  manage  and  administer  funds  for 
pensions  and  annuities  for  and  rettrement  of  dty  officers  and  employes." 

Much  refined,  subtle,  and  ingenious  argumentation  may  be  indulged 
in  when  one  attempts  to  consider  the  effect  to  be  given  to  the  phrase- 
ology of  subdivisions  1  and  2  of  section  23  of  the  Home  Rule  Law, 
and  the  learned  counsel  for  the  plaintiff  has  not  failed  to  avail  himself 
of  the  opportunity  afforded  him.  Subdivision  1  of  section  23  contains, 
inter  alia,  the  following : 

"No  provision  of  any  special  or  local  law  shall  operate  to  defeat  or  limit 
in  extent  the  grant  of  powers  contained  in  this  act ;  and  any  provision  of  any 
special  or  local  law  which  in  any  dty  operates,  in  terms  or  In  effect,  to  pre- 
vent the  exercise  or  limit  the  extent  of  any  power  granted  by  this  article, 
shall  be  superseded." 

It  is  argued  that,  since  the  Pension  Act  of  1911  operates  to  limit 
the  extent  of  the  broad  power  to  provide  pensions  conferred  under 
the  Home  Rule  Act,  it  follows  that  the  former  was  superseded  when 
the  latter  became  a  law.  The  answer  to  this  argument  might  be  satis- 
factorily found  in  the  evidently  deliberate  use  of  the  auxiliary  "shall" 
before  the  words  "be  superseded,"  implying  futurity;  that  is  to  say, 
that  the  special  act  which  may  "limit  the  extent  of  any  power  granted 
by  this  article  shall  be  superseded"  when  the  broader  power  is  exer- 
cised. The  act  does  not  compel  the  municipality  to  exercise  its  broad 
144  N.Y.S.— 9 
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powers  of  providing  pensions.  It  confers  the  right  to  exercise  them, 
and  until  exercised  the  limited  powers  are  in  full  force  and  effect  It 
would  be  preposterous  to  assume  that  the  Legislature  intended  forth- 
with to  repeal  the  limited  power  of  granting  pensions  given  by  the 
act  of  1911,  when  practically  unlimited  powers  to  pension  are  conferred 
by  the  home  rule  measure.  If  there  could  be  any  doubt  about  this,  it 
is  completely  resolved  by  section  22  of  the  act,  which  reads : 

"The  powers  granted  by  this  article  rtiall  be  In  addition  to  and  not  in  sub- 
stitution for  all  the  powers,  rights,  privileges  and  functions  existing  In  any 
city,  pursuant  to  any  other  prorislon  of  law." 

Here  we  find  a  clear  expression  of  the  legislative  intent,  that  powers 
granted  under  the  Home  Rule  Law  are  in  addition  to  and  not  in  sub- 
stitution or  destruction  of  existing  powers.  It  is  also  argued  in  behalf 
of  plaintiff  that  subdivision  2  of  section  23,  providing  as  it  does  that 
"in  the  absence  of  any  provision  of  law  or  ordinance  determining  by 
whom  or  in  what  manner  or  subject  to  what  conditions  any  power 
granted  by  this  act  shall  be  exercised,"  refers  to  the  absence  of  any 
provision  of  law  existing  at  the  time  the  law  took  effect,  and  hence, 
since  the  Pension  Act  of  1911  contains  conditions  upon  the  exercise  of 
power,  there  is  no  such  absence  of  provision  of  law  as  places  the  exer- 
cise of  power  under  the  control  of  the  board  of  aldermen.  This  argu- 
ment is  fully  met  by  stating  that,  when  the  municipality  undertakes  to 
exercise  a  broad  power  under  the  Home  Rule  Law,  the  necessary  effect 
of  the  exercise  of  such  increased  power  would  be  to  supersede  any  ex- 
isting special  law  which  may  operate  to  limit  the  extent  of  power.  A 
condition  is  thus  created  which  is  tantamount  tb  a  new  law  in  which 
there  is  an  absence  of  any  provision  of  law  or  ordinance  determining 
the  method  of  exercising  the  power.  It  would  be  hardly  profitable  to 
attempt  a  dissection  of  the  somewhat  involved  verbiage  found  in  sub- 
divisions 1  and  2  of  section  23  of  the  act ;  but  a  careful  study  of  it  re- 
veals nothing  which  would  indicate  an  intention  of  the  Legislature  to 
supersede  any  existing  law  that  may  operate  to  limit  the  extent  of  any 
power  therein  granted,  excepting  at  the  moment  when  the  municipality 
has  undertaken  to  avail  itself  of  the  broader  power.  It  would  be  a 
strained  interpretation  of  the  Home  Rule  Law  to  read  into  it  a  provi- 
sion that  it  was  the  intention  of  the  Legislature  to  create  a  condition 
of  chaos  and  a  paralysis  of  existing  laws  affecting  the  municipality 
during  the  period  intervening  between  the  date  when  the  law  went  into 
effect  and  the  date  when  the  municipality,  by  appropriate  procedure 
thereunder,  was  in  a  position  practically  to  avail  itself  of  the  broad 
powers  conferred  upon  it. 

The  complaint  must  be  dismissed  upon  the  merits. 
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<82  Misc.  Kep.  518.) 

In  re  PEOPLE'S  8UBBTY  GO.  OF  NEW  TOBK. 

(Supreme  Court,  Special  Term,  Kings  Coanty.    November  16,  1913.) 

1.  OOBPORATIOHS   (!   622*) — DiSflOLTITIOR — POWBB   OF  COUBT. 

As  General  Corp.  Law  (Consol.  Laws  1909,  c.  23)  i  191,  referring  to  the 
voluntary  dissolution  of  a  corporation,  provides  that  a  receiver  shall  have 
all  of  the  powers,  duties,  and  liabilities  of  a  receiver  under  article  11, 
which  includes  sections  241  and  257,  the  court  in  proceedings  for  volun- 
tary dissolution  may  direct  the  receiver  to  appear  in  litigation  pending, 
either  in  domestic  or  foreign  courts ;  sections  241  and  257  providing  for 
the  settlement  of  controversies  by  receivers  and  (he  retention  of  funds 
for  subsisting  contracts  and  pending  suits. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  H  2470,  2471 ; 
Dec.  Dig.  f  622.»] 

2.  Abatsmzrt  and  Bbvival  (I  39*) — DnssoLUTioN  or  Cobfobation. 

On  the  death  of  a  party,  a  suit  abated  at  common  law,  and  to  continue 
it  against  a  representative  required  legislation ;  hence  the  mere  fact  that 
a  court,  upon  the  voluntary  dissolution  of  a  corporation,  directs  the  re- 
ceiver to  appear  in  an  action  In  a  foreign  state,  his  appearance  will  not 
make  him  a  party,  or  the  Judgment  binding,  unless  there  is  legislation 
authorizing  the  revival  against  blm. 

[Ed.  Note. — For  other  cases,  see  Abatement  and  Revival,  Cent  Dig.  i| 
194-204;    Dec.  Dig.  i  39.*] 

3.  CouKTS  (i  343*)  —  Fedkbai.  CSubts  —  State  Laws  —  Abatement  and  Re- 

vival. 

Where  a  suit  against  a  New  Tork  corporation  was  pending  in  a  district 
federal  court  sitting  in  another  state,  the  New  Tork  laws  authorizing  the 
revival  of  actions  against  a  receiver  are  inapplicable. 

[Kd.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  {{  915,  916,  919,  920; 
Dec.  Dig.  S  343.*] 

4.  CotTBTs  (S  343*) — Actions  in  Fedebal  Coubts — Statdtes — Revivob. 

While  the  federal  practice  will  probably  follow  the  local  practice,  if  it 
allows  revivor  of  an  action  against  the  receiver  of  a  dissolved  corpora- 
tion,  and  the  action  may  be  revived,  an  action,  based  on  an  act  of  Con- 
gress, must  be  governed  by  the  federal  statutes,  and,  as  they  do  not  al- 
low revivor  against  a  receiver,  none  can  be  had. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  ii  916,  016,  019, 
920;   Dec  Dig.  {  343.*] 

5.  Coubts  (S  489*) — State  and  Fedebai.  Coubts — Jubisdiction. 

A  New  York  corporation  applying  for  voluntary  dissolution  was  a  surety 
on  the  bond  of  a  contractor  employed  to  do  work  for  the  federal  govern- 
ment Act  Cong.  Feb.  24,  1905,  c.  778,  33  Stat  811  (TJ.  S.  Comp.  St  Supp. 
1911,  p.  1071),  authorized  materialmen  to  Join  with  the  United  States  in 
a  suit  on  such  bond  or  to  sue  for  themselves,  buj  required  the  action  to 
be  brought  in  the  courts  of  the  United  States  in  the  district  in  which  the 
contract  was  to  be  performed.  Held  that  as  a  materialman  had  no  rights 
except  those  given  by  the  act  he  could  not  after  dissolution  bring  an  ac- 
tion in  the  New  Tork  courts. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  {f  1324-1330,  1333- 
1341,  1372-1374;    Dec.  Dig.  §  489.*] 

6b  Cobpobations  ({  610*) — Voluntabt  Dissolution — ^Bioht  to. 

Under  General  Corporation  Law  (Consol.  Laws  1909,  c.  23)  S  191,  pro- 
viding for  the  appointment  of  a  receiver  upon  the  voluntary  dissolution 
of  a  corporation,  where  the  proceeding  will  not  be  injurious  to  the  pub- 
lic interests,  a  surety  corporation  will  not  be  voluntarily  dissolved  where 
there  is  an  action  pending  against  it  In .  the  federal  courts  of  a  foreign 

*Fdt  other  casea  see  lazne  topic  &  i  numbsb  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexee 
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district,  and  the  suitor  conid  liave  no  relief  against  the  recelT«r  after  Uie 
dissolution  of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  i§  2424-2430; 
Dec.  Dig.  {  610.*] 

Application  of  People's  Surety  Company  for  voluntary  dissolution. 
Application  denied. 

Edward  M.  Grout  and  Paul  Grout,  both  of  New  York  City,  for  Peo- 
ple's Surety  Co. 

William  J.  Youngs,  U.  S.  Atty.,  of  Brooklyn,  Thomas  Carmody, 
Atty.  Gen.,  Francis  K.  Pendleton,  Corp.  Counsel,  and  McCombs,  Ryan 
&  Gordon,  all  of  New  York  City,  for  Roebling  Construction  Company. 

CRANE,  J.  The  People's  Surety  Company,  a  New  York  corpora- 
tion, has  petitioned  for  a  voluntary  dissolution  pursuant  to  chapter  28, 
art.  9  of  Laws  of  1909,  being  the  General  Corporation  Law  (Consol. 
Laws  1909,  c.  23).  A  referee  having  been  appointed  to  hear  the  allega- 
tions and  proofs  of  the  parties  and  to  determine  the  facts,  a  motion  is 
now  made  upon  his  report  for  a  final  order  of  dissolution  and  the  ap- 
pointment of  a  receiver,  to  which  motion  objections  have  been  made 
by  the  United  States,  the  state  of  New  York,  the  city  of  New  York, 
and  the  Roebling  Construction  Company. 

By  statements  and  consents  in  writing  subsequently  filed  with  the 
court,  all  the  objections  have  been  withdrawn  except  those  made  by  the 
Roebling  Construction  Company  which  are  apparently  of  such  vital  im- 
portance to  it  as  to  require  a  brief  statement  of  the  facts  and  the  law 
applicable  to  the  situation.  If  the  contention  of  this  company  be  cor- 
rect, the  granting  of  this  application  for  an  order  of  dissolution  will  de- 
prive it  of  all  remedy  upon  a  bond  furnished  for  its  benefit  by  thel 
surety  company. 

In  1907  the  Noel  Construction  Company  entered  into  a  contract  with 
the  United  States  to  construct  a  Naval  Training  Station  at  North  Chi- 
cago, III,  furnishing  three  bonds,  one  by  the  People's  Surety  Company 
in  the  sum  of  $58,000  for  the  faithful  performance  of  the  contract  and 
the  payment  of  all  subcontractors  and  materialmen.  The  Roebling 
Construction  Company,  having  furnished  the  fireproofing  and  erected 
the  steel  part  under  a  subcontract  for  $240,000  has  a  balance  due  to  it 
from  the  Noel  Construction  Company  of  $30,439.56.  This  amount  the 
People's  Surety  Company  has,  by  its  bond  with  the  United  States, 
agreed  to  pay.  By  an  Act  of  Congress  of  February  24,  1905,  c.  778,  33 
Stat.  811  (U.  S.  Comp.  St.  Supp.  1911,  p.  1071),  subcontractors  or  ma- 
terialmen such  as  the  Roebling  Construction  Company  were  given  the 
right  to  join  in  an  action  brought  by  the  United  States  upon  such  ai 
bond,  or,  if  within  a  certain  time  the"  United  States  did  not  sue,  they 
were  given  the  privilege  of  bringing  such  an  action  in  the  name  of  the 
United  States  for  the  sum  due.  The  action  must  be  brought  in  the 
Circuit  Court  of  the  United  States  in  the  district  in  which  said  contract 
was  to  be  performed  and  executed  "and  not  elsewhere"  and  shall  not 
be  commenced  until  after  the  complete  performance  of  said  contract 
and  within  one  year  thereof.    Three  actions  under  this  act  of  Congress 
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have  been  commenced  and  are,  now  pending  upon  this  bond  against  the 
People's  Surety  Company  in  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Illinois,  Eastern  Division,  in  two  of  which 
the  Roebling  Construction  Company  has  intervened;  the  third  having 
been  brought  by  it  pursuant  to  the  provisions  of  the  act  Two  of  the 
actions  are  at  law  and  one  in  equity. 

The  only  claim  or  action  which  the  Roebling  Construction  Company 
has  against  the  People's  Surety  Company  which  can  be  enforced  is  un- 
der this  act  of  Congress.  It  is  claimed  in  behalf  of  the  construction 
company,  and  is  an  objection  to  the  findings  of  the  referee  that  the  dis- 
solution of  the  surety  company  and  the  appointment  of  a  permanent  re- 
ceiver will  end  all  remedy  under  the  above  act  and  will  abate  the  actions 
which  cannot  be  revived  against  the  receiver  even  with  the  consent  of 
this  court.  After  a  careful  study  of  the  peculiar  situation,  I  am  of  the 
opinion  that  the  claim  is  justified. 

[1]  Upon  the  appointment  of  the  permanent  receiver  in  voluntary 
dissolution  proceedings  under  the  General  Corporation  Law  above  re- 
ferred to,  the  courts  of  this  state,  to  my  mind,  have  the  power  to  au- 
thorize or  direct  the  receiver  to  appear  in  litigation  pending  in  this 
or  another  state.  While  such  right  is  not  specifically  conferred,  it  is 
implied  by  the  provisions  of  sections  241  and  257  of  the  General  Cor- 
poration Law.  Article  11  of  chapter  28  is  made  applicable  to  such 
receivers  by  section  191. 

"To  warrant  the  exercise  of  a  iwwer  (by  a  receiver)  It  need  not  be  expressly 
conferred,  and  If  it  can  be  fairly  implied  either  from  tbe  general  scope  and 
purpose  of  the  statute  or  as  an  Incident  to  a  power  expressly  given,  there  Is 
sufficient  warrant  for  its  exercise."    High  on  Receivers  (4tb  Ed.)  |  322. 

The  following  cases  also  intimate  the  existence  of  such  a  power: 
People  V.  Knickerbocker  Life  Ins.  Co.,  106  N.  Y.  619,  13  N.  E.  447; 
N.  Y.  &  W.  U.  Telegraph  Co.  v.  Jewett,  115  N.  Y.  166,  21  N.  E.  1036; 
Rodgers  v.  Adriatic  Fire  Ins.  Co..  148  N.  Y.  34,  42  N.  E.  515 ;  Pendle- 
ton V.  Russell,  144  U.  S.  640,  12  Sup.  Ct.  743,  36  L.  Ed.  574. 

[2]  But  even  if  this  court  upon  the  dissolution  could  and  should 
authorize  the  receiver  appointed  to  appear  in  the  action  pending  in 
Illinois,  this  would  be  insufficient  to  make  him  a  party  or  a  judgment 
binding,  provided  the  cause  of  action  did  not  survive  dissolution  or 
there  was  no  legislation  permitting  the  United  States  District  Court  to 
revive  the  case  against  the  receiver. 

Upon  the  death  of  a  party  a  suit  abated  at  common  law.  If  the 
cause  was  one  which  survived,  e.  g.,  one  on  contract,  a  new  action 
might  be  brought  by  or  against  the  representative;  but  to  bring  the 
representative  into  the  original  action  and  continue  it  required  legisla- 
tion. It  is  only  by  statute  that  the  survivorship  of  the  original  action 
is  given.  Cyc.  vol.  1,  p.  47;  In  re  Palmer,  115  N.  Y.  493,  22  N.  E. 
221 ;  Holsman  v.  St.  John,  90  N.  Y.  461 ;  Evans  v.  Cleveland,  72  N. 
Y.486. 

[3]  Therefore,  although  the  court  might  authorize  a  receiver  to  ap- 
pear in  an  action  brought  against  a  corporation,  yet  this  can  be  done 
only  where  a  statute  permits  the  continuance  or  revivor  against  such  a 
representative.    Laws  1832,  c.  295,  provided  such  a  remedy,  and  it 
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has  been  held  in  People  v.  Troy  Steel  &  Iron  Co.,  82  Hun,  303,  31  N. 
Y.  Supp.  337,  that  sections  755  and  756  of  the  present  Code  of  Civil 
Procedure  continued  the  practice  authorized  by  the  Law  of  1832. 

Of  course,  these  provisions  cannot  apply  to  the  state  of  Illinois  or 
to  the  United  States  courts.  There  can  be  no  doubt  but  that  the  cause 
of  action  upon  this  bond  under  the  act  of  Congress  of  1905  survived 
the  dissolution  of  the  corporation ;  but  whether  the  present  action  can 
be  revived  and  the  receiver  substituted  depends  upon  the  federal  stat- 
utes. If  there  be  no  statutory  authority  for  such  substitution  or  re- 
vivor, the  present  action  abates  with  the  dissolution. 

[4]  The  only  provisions  which  I  can  find  or  have  been  referred  to 
authorizing  revivor  of  an  action  at  law  under  an  act  of  Congress  are 
sections  955  and  956  of  the  United  States  Revised  Statutes  (U.  S. 
Comp.  St.  1901,  p.  697).  Without  quoting  at  length,  these  sections 
apparently  apply  only  to  executors  and  administrators,  and  not  to  re- 
ceivers. No  United  States  statute  permits  revivor  against  a  receiver 
of  a  dissolved  corporation  like  the  one  here  in  question.  In  an  action 
at  common  law  in  the  United  States  courts  upon  a  bond  or  contract, 
the  federal  practice  would,  no  doubt,  follow  the  local  state  practice 
and  revive  the  action  against  a  receiver  if  permitted  by  the  state  stat- 
utes, and  it  is  fair  to  suppose  Illinois  has  such  a  statute,  like  most  of 
the  states ;  but  this  is  not  an  action  at  common  law,  but  one  upon  or 
under  an  act  of  Congress,  and  in  such  an  action  revivor  depends  en- 
tirely upon  the  United  States  statutes.  Baltimore  &  Ohio  R.  R.  v. 
Joy,  173  U.  S.  229,  19  Sup.  Ct.  387,  43  L.  Ed.  677;  Martin,  Adm'r, 
V.  Baltimore  &  Ohio  R.  R.,  151  U.  S.  673,  14  Sup.  Ct.  533,  38  L.  Ed. 
311.  Rule  45  of  the  United  States  Equity  Rules  (33  Sup.  Ct.  xxx> 
probably  allows  revivor  against  a  receiver,  so  that  what  is  here  said 
only  applies  to  the  actions  on  the  law  side  of  the  court. 

[6]  A  new  action  at  law  might  be  brought  in  the  District  Court 
against  the  receiver  with  permission  of  the  New  York  court ;  but,  as 
one  year  from  the  completion  of  the  work  is  fixed  as  the  limit  within 
which  to  bring  such  an  action,  it  would  be  very  uncertain  whether  or 
not  the  remedy  was  barred.  I  can  find  no  statement  in  the  papers  as  to 
the  time  of  the  final  completion  of  the  work. 

But  it  is  said  that  if  the  action  cannot  be  revived,  or  a  new  suit; 
brought,  the  Roebling  Construction  Company  can  present  its  claim  to 
the  receiver  in  the  state  of  New  York  to  be  passed  upon  as  provided 
in  our  statutes.  The  difficulty  with  this  is  that  the  only  remedy  given 
for  the  special  right  conferred  by  the  act  of  Congress  is  an  action  in  the 
District  Court  where  the  contract  was  executed.  Neither  can  the  Roeb- 
ling Company  sue  on  the  bond  in  the  state  courts,  as  it  has  no  cause  of 
action  thereon  outside  that  given  by  the  act  of  Congress;  it  is  not  a 
party  to  the  bond  and  so  has  no  action  at  common  law.  Klein  v.  Me- 
chanics' &  Traders'  Bank,  145  App.  Div.  615,  130  N.  Y.  Supp.  436; 
Buffalo  Cement  Co.  v.  McNaughton,  90  ftun,  78,  35  N.  Y,  Supp.  453 ; 
Id.,  156  N.  Y.  702,  51  N.  E.  1089. 

[B]  There  may  be  a  difference  of  opinion  as  to  my  construction  of 
the  various  statutes  and  of  the  rights  of  the  parties  under  the  act  of 
1905,  but  the  reasons  for  my  conclusions  above  given  are  sufficient  to 
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require  of  the  People's  Surety  Company  some  protection  to  those  who 
have  relied  upon  the  bond  furnished  by  it.  This  is  not  a  case  of  re- 
ceivership asiced  by  a  domestic  creditor;  then  the  question  would  be 
different,  but  the  dissolution  is  voluntary  and  for  the  benefit  of  the 
stockholders.  In  such  a  case  by  section  191  of  the  General  Corporation 
Law  it  must  appear,  not  only  to  the  interest  of  the  stockholders,  but 
not  injurious  to  the  public  interests.  It  would  be  clearly  contrary  to 
public  interest  to  deprive  a  foreign  creditor  of  a  right  given  by  special 
statute  in  order  to  benefit  resident  stockholders. 

Unless  the  Roebling  Construction  Company  can  in  some  way  be  pro- 
tected in  its  litigation  in  Illinois,  I  must  deny  the  application  for  a  dis- 
solution. I  think  it  can  be  by  the  stockholders  individually  furnishing 
a  bond  to  pay  any  judgment  that  may  be  recovered  i^inst  the  Noel 
Construction  Company.  However,  I  shall  leave  this  to  the  suggestion 
of  counsel,  holding  in  abeyance  the  denial  of  this  application. 


(S2  Misc.  Bep.  491.) 

PEOPLB  ex  rel.  HILL  t.  EELSEX,  Justice  of  Peace,  et  al. 

(Supreme  CJourt,  Special  Term,  Cattaraugus  County.    November  8,  1913.) 

1.  Pbohibition  (i  10*) — Jurisdiction  of  Sxtfrsioc  Covki. 

The  Supreme  Court  may,  in  a  proper  case,  Issue  a  writ  of  prohibition 
to  limit  an  Inferior  court  to  Its  legitimate  Jurisdiction. 

(Ed.  Note.— For  other  cases,  see  Prohibition,  Cent.  Dig.  H  87-66;  Dec 
Dig.  i  10.»] 

2.  jTTsncEs  or  the  Peacs  (f  36*)— JirBiSDicnon — ^"Puea  of  Title"  to  Reai. 

Pbopebtt. 

Code  ClT.  Proc.  i  2232,  subd.  4,  provides  that  an  Intruder  upon  real 
property  holding  over  without  permission,  or  after  permission  has  been 
revoked,  may  t^  removed.  Section  2951  provides  that  defendant  In  a 
Justice's  court  may  plead  facts  showing  that  title  to  real  property  would 
come  In  question,  and,  where  he  does  so,  section  2952  requires  him  to 
give  an  undertaking  to  accept  service  in  a  court  of  competent  Jurisdic- 
tion. Section  2954  provides  that  after  such  undertaking  the  action  shall 
be  discontinued,  and  section  2955  provides  that  If  no  undertaking  Is  given, 
the  Justice  has  Jurisdiction  of  the  action,  and  that  defendant  may  not 
draw  the  title  Into  question.  Defendant  In  summary  proceedings  under 
^section  2232,  subd.  4,  denied  plaintiff's  allegation 'that  he  was  entitled 
thereto  as  a  lessee  under  a  named  person,  alleged  to  be  the  owner  of  the 
premises.  Eeld,  that  these  sections  related  to  the  pleadings,  and  that,  as 
defendant  had  not  set  up  a  "plea  of  title,"  which  means  some  unequivo- 
cal, positive  assertion  of  title  to  the  premises  or  some  part  thereof,  the 
Justice  had  Jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Justices  of  the  Peace,  Cent  Dig.  {{ 
83-97;   Dec.  Dig.  {  36.*] 

3.  Justices  of  the  Peace  (5  36*) — Jubisdiotioh. 

Code  Civ.  Proc.  §§  2951-2957,  relating  to  pleadings  in  Justice's  court; 
and  sections  2961-2954,  for  the  discontinuance  of  the  action  on  plea  that 
title  to  real  property  will  come  in  question,  relate  only  to  actions  as  dis- 
tinguished from  special  proceedings,  and  hence  do  not  extend  to  a  sum- 
mary proceeding  to  remove  one  in  possession  of  land  holding  and  present- 
ing only  the  question  of  right  to  possession. 

tEd.  Note. — For  other  cases,  see  Justices  of  the  Peace,  Cent  Dig.  H 
83-97;   Dec.  Dig.  f  36.*] 
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Prohibition  by  tlie  People  of  the  State  of  New  York,  on  the  rela- 
tion of  Harry  Hill,  against  G.  Frank  Kelsey,  a  Justice  of  the  Peace, 
and  another.    Denied. 

Jewell  &  Waring,  of  Olean,  for  relator. 
John  G.  Duke,  of  Olean,  for  Georgetson. 
G.  Frank  Kelsey,  of  Olean,  in  pro.  per. 

WOODWARD,  J.  It  appears  from  the  petition  of  Harry  Hill,  the 
relator,  that  on  or  about  the  14th  day  of  October  of  the  present  year, 
one  George  Georgetson,  of  Olean,  Cattaraugus  county,  commenced  a 
summary  proceeding,  under  the  provisions  of  subdivision  4  of  section 
2232  of  the  Code  of  Civil  Procedure,  against  the  said  Harry  Hill  to 
dispossess  the  latter  from  certain  premises  in  the  city  of  Olean  ,*  such 
proceeding  being  instituted  before  G.  Frank  Kelsey,  a  justice  of  the 
peace  of  said  city.  The  ground  on  which  the  proceeding  was  based 
was  that  the  relator  had  entered  into  possession  of  the  said  premises 
witjjout  the  consent  of  said  George  Georgetson,  who  claimed  to  be  en- 
titled to  the  possession  of  said  premises  under  a  lease  from  one  Marcia 
Bradner,  who  was  alleged  to  be  the  owner  of  said  premises.  The  re- 
lator alleges  in  his  petition  that  "issue  was  joined  in  said  action  (pro- 
ceeding) by  the  petitioner  herein,  Harry  Hill,  by  the  service  and  filing 
of  an  answer  on  the  22d  day  of  October,  1913,  and  that  said  answer 
denied  that  Marcia  Bradner  was  the  owner  of  said  premises,  and  de- 
nied that  George  Georgetson  was  entitled  to  the  possession  thereof," 
and  that  the  relator  objected  to  the  jurisdiction  of  the  justice  on  the 
ground  that  the  question  of  title  to  real  property  was  in  issue,  and  that 
the  said  justice  on  the  30th  day  of  October,  1913,  overruled  said  ob- 
jections and  set  the  issues  for  trial  before  him  on  the  3d  day  of  No- 
vember, 1913.  These  allegations  are  followed  by  the  proper  formal 
matters,  and  the  prayer  of  the  petitioner  is  that  a  writ  of  prohibition 
issue  out  of  this  court  directed  to  G.  Frank  Kelsey,  the  justice  of  the 
peace  before  whom  the  said  summary  proceedings  are  returnable  and 
to  George  Georgetson,  the  plaintiff  herein. 

[1]  It  will  be  assumed,  without  discussion,  that  this  court  may, 
in  a  proper  case,  issue  a  writ  of  prohibition  to  limit  a  court  of  inferior 
jurisdiction  to  its  legitimate  field  of  activities;  but  we  are  clearly  of 
opinion  that  the  present  is  not  such  a  case. 

[2]  Section  2232  of  the  Code  of  Civil  Procedure  provides  that: 

"In  either  of  the  following  cases,  a  person,  who  holds  over  and  continues  in 
possession  of  real  property,  after  notice  to  quit  the  same  has  been  given, 
♦  •  •  may  \>e  removed  therefrom,  as  prescribed  in  this  title :  •  •  •  (4) 
Where  he,  or  the  person  to  whom,  he  has  succeeded,  has  intruded  Into,  or 
squatted  upon,  any  real  property,  without  the  permission  of  the  person  en- 
titled to  the  possession  thereof,  and  the  occupancy,  thus  commenced,  has  con- 
tinued without  permission  from  the  latter;  or,  after  a  permission  given  by 
him  has  been  revoked,  and  notice  oC  the  revocation  given  to  the  person  or 
persons  to  be  removed." 

No  question  of  the  sufficiency  of  the  allegations  of  the  moving  pa- 
pers is  suggested,  and  no  question  is  raised  that  the  justice  had  juris- 
diction of  the  summary  proceedings;  but  the  contention  of  the  re- 
lator is  that  the  petition  in  the  summary  proceeding  having  alleged 
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ownership  in  Marcia  Bradner,  with  rig^t  of  possession  in  George 
Georgeteon,  and  the  relator  having  denied  ownership  in  said  Marcia 
Bradner,  that,  under  the  provisions  of  sections  2951  and  2956  of  the 
Code  of  Civil  Procedure,  the  justice  is  ousted  of  jurisdiction,  and  the 
writ  of  prohibition  is  asked  to  prevent  the  justice  from  going  forward 
with  the  trial.  We  think  this  contention  arises  from  a  misapprehen- 
sion of  the  putpose  of  the  statute.  Section  2951  of  the  Code  of  Civil 
,  Procedure,  which  is  a  part  of  chapter  19  of  the  Code  in  reference  to 
justice's  court  pleadings,  provides  that  the  "defendant  may,  either 
with  or  without  other  matter  of  defense,  set  forth  in  his  answer  facts, 
showing  that  the  title  to  real  property  will  come  in  question";  but  it 
should  be  remembered  that  a  plea  of  title  means  some  unequivocal  as- 
sertion by  defendant  of  title  to  the  premises  or  some  part  Uiereof  (La 
Rue  V.  Smith,  153  N.  Y.  428,  47  N.  E.  796),  and  not  a  mere  denial  of 
the  allegation  of  ownership.  When  such  a  pleading  is  put  in  the  Code 
prescribed  what  is  to  be  done,  and  section  2952  provides  for  the  giving 
of  an  undertaking  by  the  defendant  to  the  effect  that  he  will  accept 
service  in  a  court  of  competent  jurisdiction.  Section  2954  then  pro- 
vides that  upon  the  giving  of  such  an  undertaking  the  action  is  to  be 
discontinued,  each  party  paying  his  own  costs,  and  section  2955  pro- 
vides that  if  the  undertaking  is  not  given  the  justice  "has  jurisdiction 
of  the  action,  and  must  proceed  therein;  and  the  defendant  is  pre- 
cluded, in  his  defense,  from  drawing  the  title  in  question."  These 
provisions  all  relate  to  an  action  where  the  defendant  has,  by  his  plead- 
ings, shown  that  the  title  to  real  property  will  come  in  question,  and 
the  justice's  court  is  not  ousted  from  its  jurisdiction  until  the  defend- 
ant has  given  an  undertaking  to  accept  service  in  a  court  of  competent 
jurisdiction  on  the  same  cause  of  action.  Section  2957,  Code  of  Civil 
Procedure.  Tliese  provisions  relate  to  the  pleading,  not  to  the  trial. 
Section  2956  of  the  Code  of  Civil  Procedure,  however,  provides  for  a 
different  situation.  If  the  defendant  has  not  pleaded  that  title  to  real 
property  will  be  involved,  and  the  case  comes  on  for  adjudication,  and 
"it  appears,  upon  the  trial,  from  the  plaintiff's  own  showing,  that  the 
title  to  real  property  is  in  question,  and  the  title  is  disputed  by  the 
defendant,  the  justice  must  dismiss  the  complaint,  with  costs,  and  ren- 
der judgment  against  the  plaintiff  accordingly." 

It  is  not  claimed  that  the  defendant  has  "set  forth  in  his  answer  any 
facts  showing  that  the  title  to  real  property  will  come  into  question." 
A  denial  of  an  allegation  of  a  complaint  or  petition  is  not  a  setting 
forth  of  facts;  it  simply  challenges  the  truth  of  the  allegation  and 
puts  the  plaintiff  or  petitioner  to  his  proofs,  while  the  requirement  of 
the  law  is  that  there  shall  be  an  affirmative  issue ;  a  declaration  of  facts 
which  show  that  the  defendant  claims  title  to  the  real  property.  La 
Rue  V.  Smith,  supra.  Not  only  has  the  defendant  not  raised  an  issue 
involving  the  title  to  real  property,  as  that  term  is  used  in  the  law,  but 
it  is  not  claimed  that  he  has  given  the  undertaking  required  by  section 
2952  of  the  Code  of  Civil  Procedure,  and  section  2955  distinctly  pro- 
vides that  if  such  undertaking  is  not  given  the  justice  "has  jurisdiction 
of  the  action,  and  must  proceed  therein,"  and  it  would  ill  comport  with 
the  duties  of  this  court  to  prohibit  what  the  law  specially  directs.    Sec- 
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tion  2956  of  the  Code  of  Civil  Procedure  has  absolutely  no  bearing 
upon  the  question  as  it  is  presented  on  this  application ;  it  relates  en- 
tirely to  the  trial,  which  we  are  asked  to  prevent  by  a  writ  of  pro- 
hibition, and  which  is  yet  to  follow. 

[3]  We  have  so  far  treated  the  questions  involved  as  though  sec- 
tions 2951  to  and  including  2957  were  applicable  to  a  special  proceed- 
ing ;  but  such  is  not  the  case.  In  Quinn  v.  Quinn,  46  App.  Div.  241, 
61  N.  Y.  Supp.  684,  the  court  say: 

"The  Municipal  Court  Is  not  ousted  of  jurisdiction  In  summary  proceedings 
by  reason  of  tiie  fact  tbat  the  title  to  real  property  is  involved.  «  •  • 
Those  provisions  of  the  Code  of  Civil  Procedure  which  require  a  dismissal 
in  cases  of  disputed  title  relate  only  to  actions  as  distinguished  from  special 
proceedings."  People  v.  Goldfogle,  30  N.  T.  Supp.  296 ;  Van  Deventer  v.  Fos- 
ter, 87  App.  Div.  62,  64,  83  N.  Y.  Snpp.  1067,  and  authorities  there  dted; 
HolUster  V.  Wohlfell,  115  App.  Div.  400,  100  N.  Y.  Supp.  907;  Drake  v.  Cun- 
ningham, 127  App.  Div.  79,  80,  111  N.  T.  Supp.  199;  Wetterer  v.  Soubirous, 
22  Misc.  Rep.  739,  742,  49  N.  T.  Supp.  1043. 

The  case  last  above  cited,  after  laying  down  the  broad  proposition, 
quotes  People  v.  Goldfogle,  supra,  as  follows: 

"The  question  in  summary  proceedings  is  whether  the  relation  of  landlord 
and  tenant  exists.  The  question  of  title  cannot  arise,  the  one  presented  be- 
ing as  to  right  to  possession,  and  the  decision  simply  determines  who  is  en- 
titled to  the  possession,  and  cannot  In  any  way  affect  title  to  land." 

See,  also.  La  Rue  v.  Smith,  153  N.  Y.  428,  430,  431,  47  N.  E.  796, 
and  authorities  there  cited. 
The  application  should  be  denied,  with  costs. 


(82  Misc.  Bep.  258.) 

APPLETON  et'aL  v.  CITY  OF  NEW  YOBK. 
(Supreme  Court,  Special  Term,  New  York  County.    May,  1913.) 

1,  Dboication  (8  53*)— Stkekt— riB. 

Where  it  appeared  that,  though  by  Laws  1784,  c.  66,  the  dty  of  New 
York  was  authorized  to  acquire  the  fee  of  Cortlandt  street,  there  was 
simply  a  common-law  dedication  of  the  street  to  the  city,  the  fee  re- 
mained In  the  abutting  owner  burdened  with  a  public  easement. 

[Ed.  Note. — For  other  cases,  see  Dedication,  Cent.  Dig.  J  96;  Dec.  Dig. 
|63.»] 

2.  Municipal  Corporations  (S  658») — Sthkkts — TiTLi  to  Feb. 

That  the  lands  of  which  Cortlandt  street  in  New  York  City  formed  a 
part  were  originally  acquired  by  the  owners  under  patents  under  Dutch 
laws,  which  gave  a  right  to  take  land  in  fee  for  street  purposes,  did  not 
vest  the  dty  with  the  fee,  where  the  street  was  taken  after  the  conquest 
by  the  English ;  the  ceded  territory  being  sabject  only  to  the  law  of  the 
conquering  nation  after  the  conquest. 

[Eld.  Note. — For  other  cases,  see  Munldpal  Corporations,  <3ent  Dig.  { 
1430;   Dec  Dig.  {  658.*] 

8.  MumcrPAi.  Corporations  (g  658*) — Fee  in  Streets — Prbsttuption. 

Where  the  right  of  a  dty  in  a  street  must  rest  upon  a  mere  presump- 
tion, it  will  be  assumed  that  it  took  no  greater  interest  than  was  neces- 
sary for  street  purposes'  and  that  the  fee  remains  in  the  abutting  owner. 

[Ed.  Note. — For  other  cases,  see  Munldpal  C!orporatlons,  Cent.  Dig.  S 
1430;   Dee.  Dig.  {  658.*] 

•For  othar  casea  see  mjsm  toplo  ft  J  nvmbbb  In  Dec.  &  Am.  Diss.  1907  to  date,  fi  Rep'r  Indexea 
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4.  MUNICIPAI.  COBTOBAIIOHB    (S    668*) — STREETS — USE    OF    VA'OI.T    SpaCB — ^LI- 
CENSE. 

While  a  municipality  may  require  an  abutting  owner  having  the  fee  in 
the  street  to  secure  from  it  a  license  to  use  vault  space  beneath  the 
street,  it  cannot  impose  a  rental,  though  In  the  form  of  a  license  tax, 
upon  the  abutting  owner  for  such  use. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig. 
i  1444;    Dec.  Dig.  f  6e8.»] 

Action  by  William  W.  Appleton  and  others  against  the  City  of  New 
York.   Judgment  for  plaintiffs. 

J.  Hampden  Dougherty,  of  New  York  City,  for  plaintiffs. 
Archibald  R.  Watson,  Corp.  Counsel,  of  New  York  City  (Leon  G. 
Codley,  of  Brooklyn,  of  counsel),  for  defendant. 

GREENBAUM,  J.  The  plaintiffs  are  trustees  under  the  last  will 
and  testament  of  James  E.  Cooley,  deceased,  and  as  such  hold  the  legal 
title  and  possession  of  the  premises  situated  at  the  northwest  corner  of 
Cortlandt  street  and  Broadway,  known  as  No.  173  Broadway.  In  or 
about  the  year  1868  certain  vaults  were  constructed  appurtenant  to  said 
premises,  extending  into  the  roadway  of  Cortlandt  street,  and  they  have 
been  used  as  such  since  the  date  of  such  construction.  The  city  of 
New  York,  through  its  commissioner  of  public  works,  has  demanded 
that  plaintiffs  coviply  with  the  ordinances  hereinafter  referred  to  by 
taking  out  a  permit  and  paying  compensation  to  the  city  for  the  use  of 
such  vault  space,  and  in  default  thereof  it  threatens  to  wall  up  such 
vault  and  deprive  the  plaintiffs  and  the  tenants  in  possession  of  the 
premises  of  the  use  thereof*  The  complaint  demands  judgment  that 
the  city  be  barred  from  all  claim  to  any  estate  or  interest  in  the  vault 
space,  and  that  an  injunction  issue  against  it  from  entering  upon  plain- 
tiffs' vaults  or  vault  space  or  in  any  manner  interfering  with  the  plain- 
tiffs' use  of  the  same. 

[  1  ]  The  plaintiffs  do  not  claim  the  right  to  use  the  vault  under  any 
permit  issued  to  them  by  the  city,  but  contend  that  the  fee  of  Cort- 
landt street  is  owned  by  them  subject  only  to  the  public  easement  vested 
in  the  city  of  New  York  for  street  purposes,  that  the  ordinances  do  not 
affect  them,  and  that  they  have  the  right  to  use  such  vault  space  without 
paying  compensation  therefor.  Section  49  of  the  Greater  New  York 
charter  provides  that : 

"The  board  of  aldermen  shall  have  power  to  make,  amend  and  repeal  or- 
dinances, rules,  regulations  and  by-laws  not  inconsistent  with  this  act,  or 
with  the  Constitution  and  laws  of  the  United  States  or  of  this  state,  for  the 
following  purposes:  *  *  *  In  relation  to  the  construction,  repair  and 
use  of  vaults."    Laws  1901,  c.  466. 

Section  383  of  the  charter  provides  that  the  president  of  the  borough 
of  Manhattan  "shall  *  *  *  have  cognizance  and  control  *  *  * 
of  licensing  vaults  under  sidewalks." 

Under  the  power  thus  conferred,  the  board  of  aldermen  adopted  a 
series  of  ordinances  regulating  the  construction  of  vaults,  and  provid- 
ing in  substance  that  the  presidents  of  the  respective  boroughs  are  em- 
powered to  give  permission  to  construct  vaults  under  the  streets  if,  in 

*'For  other  oases  see  same  topic  &  (  NVUBBB  in  Dec.  k  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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their  opinion,  no  injury  will  come  to  the  public  thereby;  that  any  per- 
son constructing  a  vault  without  such  permission  shall  be  liable  to  a 
penalty  of  $100 ;  that  every  application  to  erect  a  vault  shall  be  signed 
by  the  person  making  the  same,  and  shall  state  the  number  of  square 
feet  of  ground  required  and  the  intended  length  and  width  of  the  vault ; 
that  after  obtaining  such  permission  the  person  so  applying  shall  pay 
to  the  borough  president  such  sum  as  he  shall  certify  in  the  permission 
to  be  just  compensation  to  the  city  for  such  privilege,  calculated  at  not 
less  than  30  cents  nor  more  than  $2  per  foot  for  every  square  foot  of 
ground  required  for  such  vault.  Various  other  regulatory  provisions 
are  made  respecting  the  extent  of  the  vault,  the  measurement  thereof 
by  the  city  surveyor,  the  delivery  of  a  certificate  of  measurement  to  the 
borough  president,  the  imposition  of  a  penalty  for  the  use  of  a  greater 
number  of  square  feet  than  shall  have  been  paid  for  by  the  applicant, 
and  the  materials  and  method  of  construction  thereof.  The  primary 
question  that  will  be  considered  is  whether  the  fee  of  Cortlandt  street  is 
vested  in  the  city  of  New  York  or  in  the  abutting  owners. 

In  or  about  the  year  1730,  the  land  of  which  the  premises  No.  173 
Broadway  forms  part  was  owned  in  fee  by  one  Catherine  Philipse,  who 
died  in  that  year,  leaving  a  last  will  and  testament  which  was  admitted 
to  probate,  and  by  which  she  appointed  Philip  Van  Cortlandt  and  Fred- 
erick Van  Cortlandt  executors,  with  power  to  sell  such  real  estate. 
These  executors  qualified,  and  while  in  possession  is  such,  together 
with  other  owners  of  land  situated  on  the  westerly  side  of  Broadway 
and  the  Hudson  river,  staked  and  laid  out  a  street  of  40  feet  in  width 
through  their  lands  running  from  Broadway  to  the  river,  and  named  it 
Cortlandt  street,  and  thereupon,  and  on  the  25th  of  May,  1733,  filed  a 
petition  in  the  office  of  the  common  council  of  the  city  of  New  York. 
.  setting  forth  their  ownership  of  the  parcels  of  land  through  which  the 
road  had  been  laid  out,  stating; 

"Tbat  for  the  better  improvement  thereof  and  the  increase  of  building  and 
Inhabitants  In  the  said  city,  the  petitioners  and  others  concerned  in  the  said 
lands,  by  mutual  consent  and  agreement  have  laid  and  staked  out  a  new 
street  through  the  said  land  from  the  Broadway  aforesaid  to  Hudson's  river 
of  40  feet  in  breadth  and  called  the  same  Cortlandt  street.    •    •    •  " 

The  petition  then  defines  the  point  of  beginning  and  end  of  such 
street,  the  course  thereof,  and  then  avers  that  the  petitioners  "therefore 
hereby  declare  and  make  known  that  the  said  new  street  was  laid  out  of 
forty  feet  English  measure  in  breadth  through  the  lands  aforesaid,  and 
called  Cortlandt  street,  and  shall  forever  remain,  continue  and  be  a 
public  street  and  highway  in  like  manner  as  the  other  public  streets  in 
this  city  now  are  or  lawfully  ought  to  be."  The  street  so  laid  out  was 
accepted  by  the  city  in  the  following  form : 

"Whereupon  it  is  ordered  by  this  court  that  the  prayer  of  the  same  peti- 
tioners be  granted,  and  that  the  same  be  entered  on  record  in  the  minutes 
of  this  court" 

There  is  nothing  in  the  wording  of  the  petition  which  expressly 
grants  a  fee  to  the  city,  nor  is  there  any  language  employed  from  which 
the  inference  might  be  drawn  that  a  fee  was  thereby  intended  to  be 
conveyed,  nor  the  slightest  intimation  in  the  record  that  any  compensa- 
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tion  was  received  from  the  city  by  the  abutting  owners.  This  was 
simply  a  common-law  dedication  of  the  street,  and  the  fee  of  the  land 
therefore  remained  in  the  dedicator  burdened  with  a  public  easement. 
9  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  73;  13  Cyc.  486,  487b;  Wil- 
liams V.  New  York  Cent.  R.  R.  Co.,  16  N.  Y.  97,  69  Am.  Dec.  651. 

[2]  It  is  contended  by  the  city  that  since  the  lands  of  which  Cort- 
landt  street  formed  a  part  were  originally  acquired  by  the  owners  there- 
of under  Dutch  patents  or  ground  briefs,  and  that  such  lands  when 
acquired  by  the  English  upon  the  surrender  of  the  Dutch  in  1664  were 
subject  under  Dutch  law  to  the  right  of  the  Dutch  government  to  take 
any  part  thereof  in  fee  for  street  purposes  with  or  without  compensa- 
tion, that  this  right  upon  such  surrender  passed  to  the  English  govern- 
ment. There  are  no  adjudicated  cases  cited  in  support  of  this  proposi- 
tion which  is  attempted  to  be  sustained  upon  the  authority  of  Mr.  Hoff- 
man's argument  in  his  work  on  the  "Estate  and  Rights  of  the  Corpo- 
ration of  the  City  of  New  York"  (page  312  et  seq.),  where  he  contends 
that  lands  covered  by  such  briefs  were  granted  and  held  subject  to 
the  right  of  the  public  authorities  to  lay  out  streets  through  them  with 
or  without  compensation,  and  to  the  settled  rule  that  where  streets  were 
so  laid  out  the  fee  in  the  soil  passed  to  the  government ;  that  by  the 
articles  of  surrender  the  right  of  property  under  Dutch  grants  was 
saved  and  guaranteed ;  and  that,  since  every  essential  estate  and  right 
of  the  grantee  remained  unimpaired,  so  every  condition  or  burden 
attendant  on  that  estate  remained  unchanged.  This  view  is  questioned 
and  opposed  by  Mr.  Gerard.  See  Gerard's  New  York  City  Water 
Rights,  Streets  &  Real  Estate,  130, 131.  I  cannot  approve  of  Mr.  Hoff- 
man's reasoning.  In  my  opinion  the  surrender  resulted  in  the  annihila- 
tion of.  Dutch  law  over  the  ceded  territory,  which  thereafter  became 
subject  only  to  the  law  of  the  conquering  nation. 

[9]  We  now  pass  to  a  consideration  of  the  rights  acquired  by  the 
city  under  chapter  56  of  the  Laws  of  1784.  This  act,  after  reciting 
that  a  considerable  part  of  the  city  of  New  York  had  been  destroyed 
by  fires  during  the  late  war,  and  that  it  had  been  represented  to  the 
Legislature  that  alterations  might  be  made  in  the  manner  of  laying 
out  the  streets  in  such  parts  of  the  city  as  had  particularly  suffered 
by  these  fires,  which  would  be  conducive  to  the  health  and  safety,  as 
well  as  the  ornament  of  the  city,  and  that  divers  proprietors  of  lots, 
the  buildings  whereof  were  burned  down,  had  petitioned  the  Legisla- 
ture to  direct  the  mode  for  making  said  alterations,  provided  for  the 
appointment  of  commissioners  by  the  city  for  the  purpose  of  laying 
out  such  streets  and  for  the  payment  of  compensation  to  proprietors 
whose  lots  might  be  injured  in  value  by  the  alterations  which  might  be 
made  under  the  act.  Pursuant  to  this  statute,  Peter  B.  Livingston  and 
others  were  appointed  commissioners,  and  on  June  9,  1784,  they  re- 
ported to  the  common  council  that  "Cortlandt  street  be  widened  ten  feet 
by  taking  five  feet  from  the  front  of  the  lots  on  each  side  of  it."  Thel 
common  council  adopted  this  report,  approved  the  widening  of  Cort- 
landt street,  and  thereafter  the  street  was  widened  conformably  there- 
to. While  it  may  be  assumed  that  this  statute  authorized  the  city  of 
New  York  to  acquire  a  fee,  the  record  before  me  is  silent  as  to  the 
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actual  estate  acquired  by  the  city  thereunder.  The  rights  of  the  city 
therefore  rest  upon  mere  presumption,  and  hence  it  must  be  assumed 
that  no  other  or  greater  interest  was  taken  than  was  necessary  for 
street  purposes  which  would  be  satisfied  by  the  acquisition  of  a  public 
easement. 

The  rule  to  be  applied  in  determining  the  estate  of  the  city  in  the 
five-foot  strip  of  land  added  to  Cortlandt  street  has  been  laid  down 
in  two  recent  cases  by  our  highest  court.  In  Mott  v.  Eno,  181  N.  Y. 
346,  363,  74  N.  E.  229,  233,  which  involved  the  construction  of  chap- 
ter 61  of  the  Laws  of  1787,  and  which  in  its  essentials  is  analogous  to 
chapter  56  of  the  Laws  of  1784,  it  is  said : 

"The  general  rule  Is  that  when  the  language  of  the  statute  will  bear  a  con- 
struction which  will  leave  the  fee  In  the  landowner,  that  construction  will  be 
preferred.  If  the  title  to  land  in  the  bed  of  a  highway  depends  upon  presumi)- 
tions,  the  general  rule  seems  applicable  that  only  an  easement  was  taken." 

,  And  in  Bradley  v.  Crane,  201  N.  Y.  17,  at  page  25,  94  N.  E.  359,  at 
page  363,  where  the  court  had  under  consideration  the  question  as  to 
whether  a  certain  instrument  of  conveyance  from  abutting  owners  to 
the  city  passed  a  fee  or  an  easement,  it  is  said: 

"We  must  construe  the  language  of  the  instrument,  which  transfers  the 
property  for  public  use,  in  lieu  of  condemnation  proceedings,  strongly  and 
strictly  in  fayor  of  the  land  owners.  The  law  will  not,  by  construction,  ef- 
fect through  the  instrument  a  grant  of  greater  interest  or  estate  than  was  es- 
sential to  the  public  use  for  which  the  grant  was  sought.  No  implication  is 
permissible  that  the  instrument  granted  an  estate  greater  than  was  absolutely 
necessary  to  satisfy  its  language  and  object" 

It  must  be  held,  therefore,  that  the  fee  of  the  five  feet  acquired  un- 
der the  act  of  1784  remained  in  the  abutting  owner. 

[4]  There  now  remains  for  determination  the  question  as  to  whether 
the  city  of  New  York  may  require  the  plaintiffs,  as  a  condition  pre- 
cedent to  thtf  use  of  the  vault  space,  to  take  out  a  license  and  pay  the 
compensation  provided  for  in  the  ordinances  above  referred  to.  It  is 
undoubtedly  a  general  rule  that  a  municipality,  notwithstanding  the 
ownership  of  the  fee  of  the  street  by  the  abutting  owner,  may,  by  virtue 
of  its  ownership  of  a  public  easement  for  street  purposes,  regulate  the 
use  of  the  street  by  ordinances  and  require  the  securmg  of  a  license  by 
the  abutting  owner  for  the  use  of  such  street.  Dillon,  Mun.  Corp.  §§ 
1178,  1179;  Allen  v.  City  of  Boston,  159  Mass.  324,  335,  34  N.  E.  519, 
38  Am.  St.  Rep.  423;  Patlon  v.  New  York  El.  R.  R.  Co.,  3  Abb.  N. 
C.  306,  343 ;  Babbage  v.  Powers,  130  N.  Y.  281,  290,  29  N.  E.  132,  14 
L.  R.  A.  398.  Assuming,  however,  the  existence  of  the  power  of  the 
city  to  require  the  procuring  of  a  license,  the  ordinances  in  question 
go  far  beyond  this  condition,  since  they  assume  to  impose  upon  the 
abutting  owners  payment  to  the  city  of  a  rental  for  the  use  of  the  vault 
space,  based  upon  the  number  of  square  feet  contained  therein.  This 
is  in  no  sense  a  mere  license  fee  exacted  as  an  incident  to  the  power 
to  regulate  the  use  of  street,  but  is  a  tax  imposed  upon  the  abuttii^ 
owner  measured  in  amount  by  the  rental  value  of  the  vault. 

In  State  v.  Mayor  &  Council  of  Hoboken,  33  N.  J.  Law,  280,  the  or- 
dinance under  consideration  provided  for  the  issuance  of  a  permit  to 
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erect  a  vault  and  imposed  upon  the  applicants  as  payment  for  such  per- 
mission thirty  cents  for  every  square  foot  of  space  occupied  by  the 
vault  if  attached  to  a  private  dwelling  and  40  cents  for  every  square 
foot  of  space  so  occupied  if  attached  to  a  shop  or  store  or  if  used  for 
business  purposes.  It  was  there  assumed,  as  is  the  fact  in  the  case  at 
bar,  that  the  fee  of  the  street  was  in  the  abutting  owner,  and  it  was" 
there  held  that  the  compensation  required  to  be  paid  under  the  terms 
of  the  ordinance  was  a  tax  or  assessment  upon  the  abutting  owner  and 
in  no  sense  a  license  fee,  and  that,  since  the  charter  of  the  city  of 
Hoboken  conferred  no  power  upon  it  to  impose  a  tax  for  this  purpose, 
the  ordinance  in  question  was  void.  An  examination  of  the  provisions 
of  the  Greater  New  York  charter  discloses  that  the  power  conferred 
upon  the  board  of  aldermen  is  merely  to  regulate,  and,  as  part  of  the 
scheme  of  regulation,  the  borough  president  is  authorized  to  issue  li- 
censes to  construct  vaults.  No  power  of  taxation  is  conferred,  but 
solely  the  power  to  regulate  and  license,  which  does  not  include  the 
power  to  tax.    People  v.  Jarvis,  19  App.  Div.  466,  46  N.  Y.  Supp.  596. 

It  follows  therefore  that  the  ordinance,  so  far  as  it  requires  the  pay- 
ment of  a  tax  as  a  condition  precedent  to  the  granting  of  a  license,  is 
as  to  these  plaintiffs  illegal  and  void.  There  should  be  judgment  for 
the  plaintiffs  upon  the  merits,  with  costs. 

Judgment  for  plaintiffs. 


(62  Misc.  Rep.  676.) 

BISHOP  T.  BISHOP. 

(Supreme  Court,  Special  Term,  New  York  County.    November,  1913.) 

1.  DiVOBCB   (I   156*) — INTEBLOOTJTOET  JUDQlfflNT. 

A  plaintiff,  who  has  obtained  an  interlocutory  Judgment  of  divorce, 
cannot  be  compelled  by  defendant  to  have  a  final  Judgment  entered,  but 
must  either  have  such  Judgment  entered,  or  have  the  interlocutory  Judg- 
ment vacated. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent  Dig.  H  518,  528-{i31; 
Dec.  Dig.  i  156.»] 

2.  DivoBCK  <i  48*) — Dbfsnsbb — Condoratior. 

Condonation  of  a  dlvorceable  offense  by  a  spouse  is  favored  by  law. 

[Ed.  Note. — ^For  other  cases,  see  Divorce,  Cent  Dig.  IS  169,  170,  184; 
Dec.  Dig.  I  48.  •] 

3.  DiVOBCK    (I    165*) — iNTBEtOCUTOET    JUDGMENT — VaOATIOW — TBBMB. 

While  either  a  final  Judgment  of  divorce  should  be  entered  or  the  in- 
terlocutory Judgment  obtained  be  vacated,  the  interlocutory  Judgment 
must  be  vacated  without  prejudice,  and  the  unsuccessful  party  is  not  en- 
titled to  have  all  the  money  paid  thereimder  for  maintenance  and  counsel 
fees  returned  to  him  on  its  vacation. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  H  033-642,  646, 
648;    Dec.  Dig.  S  165.*] 

Divorce  action  by  Abigail  H.  Bishop  against  James  C.  Bishop.  On 
motion  by  defendant  for  final  judgment,  or,  in  the  alternative,  for  an 
order  requiring  plaintiff  to  enter  final  judgment  within  the  period  fixed, 
or,  on  failure  to  do  so,  that  the  interlocutory  judgment  be  vacated. 

•For  other  cum  sm  umt  topio  A  i  mumbbb  In  Deo.  *  Am.  DUn.  1107  to  date,  &  Rep'r  Indexee 
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Interlocutory  judgment  vacated,  unless  plaintiff  applies  for  final  judg- 
ment within  10  days. 

See,  also,  156  App.  Div.  897,  898,  943,  141  N.  Y.  Supp.  1109. 

Hays,  Hershfield  &  Wolf,  of  New  York  City,  for  plaintiff. 
Strong  &  Cadwalader,  of  New  York  City  (Henry  W.  Taft  and 
George  Coggill,  both  of  New  York  City,  of  counsel),  for  defendant. 

GIEGERICH,  J.  This  is  a  motion  made  by  the  defendant  for  final 
judgment  in  an  action  for  a  divorce,  or,  in  the  alternative,  for  an  order 
requiring  the  plaintiff  to  enter  final  judgment  herein  within  some  period 
to  be  fixed  by  the  order,  or,  in  the  event  that  she  fail  so  to  enter  final 
judgment  that  the  interlocutory  judgment  heretofore  entered  herein  be 
vacated.  The  plaintiff's  action  was  contested,  and  resulted  in  a  deci- 
sion in  her  favor,  and  on  the  12th  day  of  June,  1913,  an  intertocutory 
judgment  of  divorce  was  entered.  Thereafter  no  order  was  entered 
in  said  action,  except  an  order,  made  on  November  11,  1913,  appointing 
a  guardian  ad  litem  for  one  of  the  infant  children  of  the  parties.  On 
October  2,  1913,  more  than  3  months  after  the  interlocutory  judgment 
had  been  entered,  but  within  30  days  after  the  expiration  thereof,  the 
defendant  made  this  motion  for  the  entry  of  final  judgment. 

The  interlocutory  judgment  directed  the  defendant  to  pay  the  plain- 
tiff $288.46  per  week  for  the  support  and  maintenance  of  herself  and 
some  of  the  children  of  the  marriage,  the  custody  of  whom  had  been 
awarded  to  her,  and  also  to  pay  her  attorneys  $10,000  counsel  fee  and 
for  costs  and  disbursements.  All  payments  thus  directed  by  the  inter- 
locutory judgmeitt  have  been  made  by  the  defendant.  Subsequently 
to  the  first  notice  of  motion,  a  supplemental  notice  was  served,  asking 
for  the  alternative  relief,  in  the  event  that  the  court  could  not  grant  the 
defendant's  application  for  final  judgment,  that  it  should  make  an  or- 
der requiring  the  plaintiff  to  enter  final  judgment  within  some  period 
to  be  fixed  by  the  order,  or,  in  the  event  that  she  failed  to  enter  such 
final  judgment  within  such  period,  that  the  interlocutory  judgment  be 
vacated. 

[  1  ]  The  plaintiff  opposes  the  granting  of  the  final  decree,  stating  that 
she  does  not  desire  to  avail  herself  of  the  provisions  of  the  interlocu- 
tory decree,  and  that  since  obtaining  the  same  she  has  determined 
that  it  is  better,  for  the  sake  of  her  children,  that  she  condone  the  acts 
complained  of  and  continue  the  marital  relation.  It  has  been  held  in 
this  state  that  under  such  circumstances  the  plaintiff  cannot  be  required 
to  divorce  the  defendant  against  her  will.  Adams  v.  Adams,  57  Misc. 
Rep.  150,  106  N.  Y.  Supp.  1064.  In  England,  where  a  decree  nisi  is 
entered  in  actions  for  divorce,  which  is  analogous  to  our  interlocutory 
judgment,  it  has  been  held  that  the  application  for  final  judgment  can- 
not be  made  by  the  unsuccessful  party.  Ousey  v.  Ousey,  1  Law  Re- 
ports, Probate  Division,  56.  I  agree  with  the  reasoning  in  Adams  v. 
Adams,  above  cited,  and  with  the  principle  underlying  the  English  rule. 

[2]  Not  only  is  condonation  favored  .by  the  law  (Galusha  v.  Galusha, 
116  N.  Y.  635,  643,  22  N.  E.  1114,  6  L.  R.  A.  487,  15  Am.  St.  Rep. 
453),  but  it  would  be  manifestly  unjust  that  the  offending  party  should 
be  permitted  to  force  a  final  decree  for  the  dissolution  of  the  marriage 
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upon  an  innobent  spouse  Wishing  to  continue  the  marital  relation.  The 
present  unsettled  status  of  the  parties  cannot,  of  course,  be  permitted 
to  continue.  The  plaintiff  must  decide  definitely  upon  one  course  or 
the  other. 

[3]  Either  a  final  judgment  should  be  entered,  or  the  interlocutory 
judgment  should  be  vacated  (Ousey  v.  Ousey,  supra) ;  but  there  can  be 
no  provision,  such  as  is  suggested  on  behalf  of  the  defendant,  that  all 
moneys  paid  by  him  under  the  interlocutory  judgnient  should  be  re- 
turned to  him.  The  vacation  of  the  interlocutory  judgment  must  be 
without  prejudice  to  the  acts  done  or  payments  made  while  it  was  in 
force.  An  order  may  be  entered,  therefore,  providing  that,  unless  the 
plaintiff  makes  application  for  final  judgment  within  10  days  after 
entry  of  such  order,  then  an  order  may  be  entered  vacating  the  inter- 
locutory judgment. 

Settle  order  on  notice. 


<82  Misc.  Bep.  671.)       ' 

PEOPLE  ez  rel.  DRISCOLL  t.  BENDEB. 

(Snpreme  Court,  Trial  Term,  New  York  Oonnty.    November  1,  1918.) 

1.  Blbctionb  (i  72*)— Reoibtbatioh — ^"Residencb" — ^"Doiaoiia." 

Election  Law  (Consol.  Laws  1909,  c.  17)  i  162,  provides  that  a  voter  Is 
not  competent  to  r^^lster  unless  he  has  resided  in  the  district  for  at  least 
30  days  prior  to  the  day  of  the  election,  and  Penal  Law  (Consol.  Laws 
1909,  c.  40)  I  752,  subds.  2  and  4,  declare  that  any  person  who  registers 
or  attempts  to  register  as  an  elector  knowing  he  will  not  be  quallfled  to 
vote  in  the  particular  district  at  the  election  or  knowingly  gives  a  false 
residence  within  ttie  Section  district,  is  guilty  of  a  felony.  Held,  that 
the  term  "residence"  as  so  used  is  synonymous  with  "domicile,"  which  im- 
ports not  only  intention  to  reside  in  a  fixed  place,  but  also  personal,  pres- 
ence in  that  place,  coupled  with  conduct  Indicative  of  Such  intention;  a 
fixed  and  permanent  home,  a  voting  residence,  as  distinguished  from  the 
place  where  one  actaally  and  habitually  dwells,  not  being  recognized  bgr 
law. 

[Ed.  Note. — ^For  other  cases,  see  Elections,  Cent.  Dig.  H  67,  68,  70;  Dec. 
Dig.  I  72.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  7,  pp.  6161-6161; 
vol.  8,  p.  7788;   vol.  8,  pp.  2168-21T9;    vol.  8,  pp.  7641,  7642.] 

2.  EutcnoNS  (8  329*) — ^Rkoistbatioit— Bksidenob — Bvidencb. 

Evidence  held  to  Justify  a  finding  that  accused  registered  from  a  place 
of  abode  and  in  an  election  district  in  which  he  did  not  reside,  in  viola- 
tion of  Penal  Law  (ConsoU  Laws  1909,  c.  40)  S  752,  making  such  act  a 
felony. 

[Ed.  Note. — ^For  other  cases,  see  Elections,  Cent  Dig.  IS  864-866;  Dec. 
Dig.  i  329.*] 

Prosecution  by  the  People  of  the  State  of  New  York,  on  the  rela- 
tion of  Clement  J.  Driscoll,  against  George  Bender  for  illegal  regis- 
tration.   On  motion  to  dismiss.    Denied. 

Herbert  R.  Limburg,  of  New  York  City,  for  complainant 
John  G.  Saxe,  of  New  York  City,  for  defendant 

GA VEGAN,  J.  The  information  laid  before  me  charges  the  de- 
fendant with  the  violation  of  subdivisions  2  and  4  of  section  752  of  the 

'For  otber  cas«s  sm  same  topic  a  S  mtubbb  In  Doc.  A  Am.  Digi.  tXn  to  ikU,  &  Rep'r  Indexes 
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Penal  Law  (Consol.  Laws  1909,  c.  40).    So  much  of  that  section  as 
applies  to  this  case  provides  as  follows: 

"Any  penon  who :  *  *  *  Registers  or  attempts  to  register  aa  an  elector 
knowing  that  he  will  not  be  a  qnallfled  yoter  In  the  district  at  the  election  for 
which  such  registration  is  made;  or,  *  *  *  knowingly  giyes  a  false  resi- 
dence within  the  election  district  when  registering  as  an  elector;  *  •  * 
is  guilty  of  a  felony  poidshable  by  imprisonment  in  a  state  prison  for  not 
more  than  five  years." 

The  question  presented  for  determination  is  whether  the  evidence 
presented  to  me  in  the  depositions  submitted  establish  that  this  section 
of  the  Penal  Law  has  been  violated  by  this  defendant. 

The  defendant  registered  on  October  17,  1913,  in  tiie  Eighth  elec- 
tion "district,  in  the  Second  assembly  district  of  the  borough  of  Man- 
hattan. In  registering  he  stated  his  residence  to  be  103  Cherry  street, 
and  that  he  "occupied"  a  room  on  the  second  floor  of  that  building. 
He  also  stated  that  he  resided  with  a  householder  of  the  name  of  Man- 
ning, and  that  he  had  resided  in  said  election  district  "for  nine  months," 
and  that  when  he  last  voted  he  "lived  at"  No.  370  Water"  street 

"Under  the  section  of  the  Penal  Law  quoted  above,  it  becomes  neces- 
sary to  inquire :  First,  whether  the  defendant  registered  in  the  Eighth 
election  district  of  the  Second  assembly  district  knowing  that  he  was 
not  a  qualified  voter  in  that  district  ,*  or,  second,  whether  the  defendant 
knowingly  gave  a  false  residence  when  registering. 

In  order  to  be  a  qualified  voter  in  the  said  Eighth  election  district 
and  competent  to  register  therein,  the  defendant  must  have  resided  in 
said  district  for  at  least  30  days  prior  to  that  time."  Section  162  of 
the  Election  Law  (Consol.  Laws  1909,  c.  17). 

The  evidence  now  before  me  shows  beyond  question  that  this  de- 
fendant resided  at  the  time  of  registration  at  36  Momingside  Avenue 
East.  Thus  the  evidence  discloses  that  the  defendant  lived  at  that 
address  with  his  mother  and  brother.  While  living  there  he  has  been 
seen  to  go  to  that  address  on  leaving  his  office^  and  in  the  early  morn- 
ing of  the  next  day  he  has  been  seen  leaving  those  premises.  Contracts 
were  made  by  the  defendant  with  the  New  York  Telephone  Company 
and  have  been  offered  in  evidence,  and  those  contracts  show  that  the 
defendant  gave  to  the  New  York  Telephone  Company  the  address  36 
Momingside  East  as  his  residence  and  caused  his  name  to  be  inserted 
in  the  telephone  directory  as  to  that  address.  Formerly  the  defend- 
ant lived  at  366  West  116th  street.  He  then  moved  to  36  Momingside 
Avenue  East  In  a  letter  to  the  telephone  company,  signed  by  him 
and  dated  April  15,  1912,  the  defendant  said: 

"Some  time  around  the  lOtb  of  this  month  I  Intend  to  move  from  my  resi- 
dence, No.  366  West  116th  street,  to  36  Momingside  East.  Will  yon  kindly 
arrange  to  hare  telephone  number  6384-]  Momingside,  removed  from  my 
present  address  on  116th  street  and  replaced  at  36  Momingside  Avenue  Blast 
*    *  •  *    On  your  new  books  kindly  list  this  up  under  my  name." 

On  June  12,  1912,  the  defendant  wrote  the  New  York  Telephone 
Company  as  follows: 

"In  getting  out  the  next  issue  of  the  telephone  book  I  would  kindly  ask 
you  to  pat  my  residence  address  directly  under  my  business  address." 
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During  the  time  the  defendant  lived  at  36  Momingside  East,  all  of 
the  bills  of  the  telephone  company  were  addressed  to^the  defendant  at 
that  address,  and  presumably  these  bills  were  paid  by  him. 

These  facts,  in  the  absence  of  contradiction,  demonstrate  that  the 
defendant  lives  at  36  Momingside  East  with  his  mother  and  brother, 
and  that  he  has  lived  at  that  place  from  about  April  19,  1912.  This 
address  is  his  permanent,  fixed  place  of  abode  or  home.  There  is  no 
proof  before  me  tending  to  show  that  the  defendant  ever  lived  at'  the 
address  irom  which  he  registered.  These  facts  compel  the  inference 
that  the  defendant  registered  in  the  Eighth  election  district  of  the  Sec- 
ond assembly  district,  knowing  that  he  was  not  a  qualified  voter  there- 
in, and  that  the  defendant  knowingly  gave  a  false  residence  in  regis- 
tering. 

[1]  I  attach  little  weight  to  the  contention  that  the  fact  that  the 
defendant  lived  at  36  Momingside  East  does  not  tend  to  show  that  he 
did  not  have  his  legal  residence  at  No..  103  Cherry  street.  Generally 
speaking,  the  term  "residence"  as  used  in  the  Election  Law  is  synony- 
mous with  the  term  "domicile."  It  imports  not  only  an  intention  to 
reside  at  a  fixed  place,  but  also  personal  presence  in  that  place,  coupled 
with  conduct  indicative  of  such  an  intention.  It  is  the  fixed  and  per- 
manent home  of  the  elector  from  which  the  Election  Law  contemplates 
that  the  elector  shall  register  and  vote.  This  proposition  I  deem  to  be 
well  sustained  by  authority.  State  Constitution,  art.  11,  §  1 ;  Election 
Law,  §  162;  People  v.  Piatt,  117  N.  Y.  159,  22  N.  E.  937;  Matter  of 
Collins,  64  How.  Prac.  63;  People  v.  Acritelli,  57  Misc.  Rep.  574,  110 
N.  Y.  Supp.  430;  Matter  of  Newcomb,  192  N.  Y.  238,  84  N.  E.  950. 

A  "voting  residence,"  as  distinguished  from  the  place  where  one 
actually  and  habitually  dwells,  is  not  recognized  by  the  law.  Upon 
reflection  is  must  be  apparent  that  such  is  the  meaning  of  the  term 
"residence,"  as  that  term  is  used  in  section  162  of  the  Election  Law. 

[2]  Suppose  an  elector  owns  or  leases  a  dozen  pieces  of  property 
in  as  many  assembly  districts  in  the  county.  Can  it  be  contended  that 
he  may  at  each  election  determine  in  which  assembly  district  he  will 
register  and  vote?  Is  it  possible  that  an  elector  so  situated  shall  be 
guided  in  determining  where  he  shall  vote,  not  by  the  place  of  his  per- 
manent home,  but  by  his  desire  to  aid  the  political  fortunes  of  his 
friends  who  are  candidates  for  office  in  another  district?  If  this  be 
so,  then  the  idea,  fundamental  in  our  system  of  government,  that  leg- 
islative candidates  shall  onl)[  be  selected  by  the  residents  of  the  par- 
ticular district  or  locality  which  is  to  be  represented  in  the  Legislature, 
is  completely  nullified.  If  such  a  thing  as  the  counsel  for  the  defend- 
ant contends  is  possible,  then  the  lawful  electors  of  a  given  assembly 
district  might  have  their  lawful  votes  canceled  and  rendered  ineffective, 
by  an  invading  army  of  persons  who  have  no  permanent  home  or  place 
of  abode  in  the  district,  coming  into  that  district  on  registration  day 
and  election  day  for  no  other  purpose  than  to  lend  their  votes  to  sup- 
port a  candidate  who  is  the  choice  only,  of  a  minority  of  the  lawful 
electors  of  that  district.  If  such  a  thing  could  be  done,  there  would  be 
an  end  of  representative  government.  If,  as  I  am  informed  in  this 
case,  there  are  many  persons  who  have  registered  in  the  same  manner 
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as  this  defendant  is  charged  with  registering,  then  a  grave  responsi- 
bility and  duty  is  imposed  upon  those  charged  with  the  enforcement 
of  the  law  to  see  to  it  that  such  illegal  voters  shall  not  be  permitted 
to  nullify  the  votes  of  honest  men. 

If  such  electors  may  vote  in  districts  other  than  those  in  which  they 
reside,  the  political  control  of  the  next  assembly,of  the  state  might  be 
entirely  different  from  what  it  would  be  if  only  qualified  electors  of 
each  district  are  permitted  to  vote. 

For  the  reasons  given,  the  motion  to  dismiss  this  proceeding  is  de- 
nied. 


(82  Misc.  Rep.  629.) 

PEOPLE  ex  rel.  HEMINWAX  v.  BOSTLEMANN,  Caty  Judge,  et  «]. 

(Supreme  Ck>urt,   Special  Term,  Steuben  County.     November  22,  1913.) 

1.  Bastabdb  (i  35*) — jDsiBDionoN — Bepeai. — Spboiai.  and   Gxnxbai.  Stat- 

utes. 

Corning  City  Charter  (Laws  1905,  c  142),  effective  April  6,  1905,  pro- 
vided that  dty  Judges  should  have  the  same  Jurisdiction  in  bastardy  pro- 
ceedings as  a  Justice  of  the  peace,  but  need  not  associate  other  magis- 
trates, and  Code  Cr.  Proc.  |  S40,  a  general  statute,  effective  September  1, 
1905,  provided  that  in  such  proceedings  the  overseer  of  the  poor  should 
'  apply  to  a  Justice  of  the  peace  to  inquire  into  the  facts  of  the  case. 
Beld,  that  the  two  statutes  were  not  repugnant,  and  hence  that  there  was 
no  repeal  of  the  charter  provision. 

[Ed.  Note.— For  other  cases,  see  Bastards,  Cent.  Dig.  H  80-90;  Dec. 
Dig.  i  36.»] 

2.  PBOHiarrioN  (f  8*) — Right  to  Rblixf— Reukdt  st  Affeai,. 

Where  any  question  as  to  the  Jurisdiction  of  a  city  Judge  in  affiliation 
proceedings  could  be  raised  and  settled  on  appeal,  he  should  not  be  beld 
up  by  prohibition;  that  being  a  preventive  process  never  to  be  resorted 
to  except  where  absolutely  necessary  to  protect  a  party's  rights. 

[Ed.  Note. — ^For  other  cases,  see  Prohibition,  Cent  Dig.  if  4-10;  Dea 
Dig.  i  3.*] 

3.  Bajstardb  (f  35*) — JuBisoicnoir — CoNsxTTunoirAp  ard  Statutobt  Pbovi- 

BIONS. 

Corning  City  Charter  (Laws  1905,  c  142),  giving  a  city  Judge  the  same 
jurisdiction  in  bastardy  proceedings  as  a  Justice  of  the  peace,  and  not 
requiring  him  to  associate  other  magistrates,  is  not  unconstitutional  as 
enlarging  the  Jurisdiction  of  an  inferior  local  court,  but  is  within  the 
autiborizatton  of  (Joust  art  6,  !  17,  providing  for  the  election  of  Justices 
of  the  peace  In  towns  and  Justices  or  Judges  in  cities,  with  such  powers 
and  for  such  terms  as  may  be  prescribed  by  law,  and  section  18,  providing 
that  inferior,  local  courts  of  dvU  or  crin^nal  Jurisdiction  may  be  estab- 
lished by  the  Legislature. 

[Ed.  Note. — For  other  cases,  see  Bastards,  Cent  Dig.  fl  80-90;  Dec 
Dig.  f  35.*] 

Prohibition  by  the  People,  on  the  relation  of  Herbert  A.  Heminway, 
against  John  C.  Bostlemann,  City  Judge  of  the  City  of  Coming,  and 
others.    Denied,  and  alternative  writ  dismissed. 

Monroe  Wheeler,  of  Bath,  for  relator. 

Claud  V.  Stowell,  Dist  Atty.,  of  Corning,  for  defendant  City  Judge. 

James  O.  Sebring,  of  Coming,  for  defendant  Overseer  of  the  Poor. 
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CLARK,  J.  The  return  to  the  alternative  writ  of  prohibition  here- 
tofore issued  in  this  matter  shows  that  on  the  25th  day  of  October, 
1913,  relator  was  arrested  in  bastardy  proceedings,  on  a  warrant  issued 
by  the  city  judge  of  the  city  of  Coming,  and,  on  being  taken  before  that 
official,  entered  a  plea  of  not  guilty,  and  at  his  request  the  matter  was 
adjourned  to  November  3,  1913 ;  the  city  judge  not  having  associated 
another  magistrate  with  him  in  the  proceeding. 

Relator  has  obtained  an  alternative  writ  of  prohibition,  and  asks  to 
have  the  city  judge  restrained  from  proceeding  with  the  case,  on  the 
ground  that  he  has  no  jurisdiction  because  section  840  of  the  Code  of 
Criminal  Procedure,  which  went  into  effect  September  1,  1905,  provides 
that  in  bastardy  cases  the  overseer  of  the  poor  "must  apply  to  a  justice 
of  the  peace  or  a  police  justice  in  the  county  to  inquire  into  the  facts 
of  the  case,"  and  that  the  city  judge  of  Corning  is  not  a  justice  of  the 
peace  or  a  police  justice,  and  did  not  associate  with  him  another  magis- 
trate. 

[1]  The  Charter  of  the  Citjr  of  Corning  (chapter  142  of  the  Laws 
of  1905)  went  into  effect  April  6,  1905,  and,  referring  to  the  powers 
of  the  city  judge,  it  provides  as  follows : 

"Said  city  judge  shall  bare  the' same  jurisdiction  and  authority  as  the  jus- 
tice of  the  peace  In  bastardy  proceedings  under  the  laws  of  this  state,  but 
shall  not  be  required  to  associate  with  himself  another  magistrate." 

The  Code  of  Criminal  Procedure,  of  which  section  840,  above  quoted, 
is  a  part,  is  a  general  statute,  and  it  is  not  repugnant  to  the  section  of 
the  Corning  City  Charter  above  referred  to,  and,  although  it  went  into 
effect  after  the  city  charter  was  adopted,  it  does  not  either  expressly 
or  by  implication  repeal  it.  These  two  statutes  should  be  read  together, 
and  the  special  statute  is  not  repealed  by  a  subsequent  general  statute, 
unless  the  intent  to  repeal  it  is  manifest.  Grimmer  v.  Tenement  House, 
204  N.  Y.  370,  97  N.  E.  884;  People  ex  rel.  N.  Y.,  N.  H.  &  H.  R.  R. 
Co.  V.  Willcox,  200  N.  Y.  423,  94  N.  E.  212. 

[2]  But  if  there  was  a  question  as  to  the  jurisdiction  of  the  city 
judge  in  this  matter,  it  could  be  raised  and  settled  by  appeal,  and  in 
such  a  case  the  lower  court  should  not  be  held  up  by  an  absolute  writ  of 
prohibition.  Such  a  writ  is  a  preventive  process,  and  should  never  be 
resorted  to  except  in  cases  where  it  is  absolutely  necessary  to  protect  a 
party's  rights,  and  where  they  cannot  be  safeguarded  by  appeal.  Peo- 
ple ex  rel.  Jones  v.  Sherman,  66  App.  Div.  231,  72  N.  Y.  Supp.  718; 
People  ex  rel.  Aldhouse  v.  McCarthy,  41  Misc.  Rep.  429,  84  N.  Y. 
Supp.  1062;  People  ex  rel.  Building  Co.  v.  Special  Term,  145  App. 
Div.  530,  130  N.  Y.  Supp.  553. 

[3]  The  learned  counsel  for  relator  urges  that  the  provision  of  the 
Coming  City  Charter,  above  quoted,  is  unconstitutional,  because  it  en- 
larges the  jurisdiction  of  an  inferior  local  court.  I  cannot  a^ee  with 
him  in  this  contention.  Section  17  of  article  6  of  the  Constitution  of 
the  state  of  New  York  provides  for  the  election  of  justices  of  the  peace 
in  towns  and  for  justices  of  the  peace  and  judges  or  justices  of  inferior 
courts  for  the  different  cities  in  such  manner  and  with  such  powers, 
and  for  such  terms  as  are  or  shall  be  prescribed  by  law,  and  section 
18  of  the  Constitution  provides  that  inferior  local  courts  of  civil  or 
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criminal  jurisdiction  may  be  established  by  the  Legislature.  It  will  thus 
be  seen  by  the  Constitution  itself  the  Legislature  was  given  the  power 
to  create  a  court  like  the  City  Court  of  Corning,  prescribing  the  pow- 
ers and  length  of  term  of  the  city  judge.  Gould  v.  Mahaney,  39  App. 
Div.  426,  57  N.  Y.  Supp.  363 ;  People  ex  rel.  Holmes  v.  Lane,  53  App. 
Div.  531,  65  N.  Y.  Supp.  1004.  In  this  case  I  think  the  city  judge  has 
jurisdiction  specially  conferred  by  the  provisions  of  the  cily  charter, 
and  that  such  provisions  are  not  unconstitutional. 

It  follows  that  the  application  for  an  absolute  writ  of  prohibition 
must  be  denied,  and  the  alternative  writ  is  dismissed,  but  without  costs. 


(158  App.  Div.  815.) 

In  re  HERNANDEZ'S  WILL. 

(Supreme  Court,  Appellate  DMslon,  Second  Department    Ifovember  14, 1913.) 

1.  Wills  (S  164») — Unduis  Iwfltjbnob — Evideitck — Relevawot. 

Where  testatrix's  surviving  husband  offered  her  will  making  him  prac- 
tically the  sole  beneficiary  for  probate,  and  probate  was. attacked  for  non- 
execution,  testamentary  incapacity,  and  undue  influence,  interrogatories 
inserted  in  a  commission  to  show  improper  relations  between  proponent 
and  another  woman  were  not  relevant-  to  show  that  if  the  wife  believed 
her  husband  to  be  an  adulterer,  and  yet  made  him  the  chief  beneficiary 
under  her  will,  that  would  be  proof  of  undue  influence  or  Incapacity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  Si  40S-414:  Dec.  Dig. 
§  164.»] 

2.  Depositions  (§  46*) — ^Intebbooatobies — Relbvawct. 

While  a  party  is  authorized  by  Code  Civ.  Proc.  {  892,  to  insert  in  a 
commission  any  question  pertinent,  the  mere  insertion  does  not  establish 
pestlnency,  and,  if  the  interrogatory  is  challenged,  the  burden  is  on  the 
party  Inserting  it  to  show  Its  pertinency. 

[Ed.  Note. — For  other  cases,  see  Depositions,  Cent  Dig.  H  68-71;  Dec. 
Dig.  §  46.*] 

3.  Appeal  and   Ebbob   (S   104*) — Obdebs  Appealable — DEPOsmoir — ^Ihteb- 

BOOATOBIES — SETTLEUENT. 

An  order  of  the  Surrogate's  Court  denying  a  motion  for  an  order  dis- 
allowing certain  proposed  Interrogatories  inserted  in  a  commission  to 
take  testimony  in  a  will  contest  is  appealable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {{  711- 
716;   Dec.  Dig.  i  104.*] 

Appeal  from  Surrogate's  Court,  Kings  County. 

Application  by  Walter  Hernandez  for  probate  of  the  last  will  and 
testament  of  Grace  Norton  Hernandez,  deceased.  From  an  order 
of  the  Surrogate's  Court  as  resettled,  denying  proponent's  motion  for 
an  order  disallowing  certain  proposed  interrogatories  in  a  commission 
to  take  testimony,  he  appeals.    Modified  and  affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 

Alfred  G.  Reeves,  of  New  York  City,  for  appellant 

Robert  A.  B.  Dayton,  of  New  York  City,  for  respondent 

JENKS,  P.  J.  [1]  The  will  is  attacked  upon  the  grounds  of  non- 
execution,  testamentary  incapacity,  and  undue  influence.     The  inter- 
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rogatories  in  the  commission  objected  to  relate  to  the  actions  of  a 
named  woman.  Neither  they  nor  the  record  suggest  relations  between 
her  and  the  testator,  or  even  that  they  knew  one  another.  No  interroga- 
tory calls  for  an  answer  that  bears  directly  upon  the  issues.  At  most, 
they  indicate  an  occasional  association  between  this  woman  and  the 
•proponent,  who  is  the  husband  of  the  testator  and  practically  her  sole 
beneficiary.  It  is  not  suggested  in  the  record  that  the  answers  to  the 
interrogatories  would  supplement  any  proof  that  is  relevant  to  the  is- 
sues. The  learned  counsel  for  the  respondent  writes  in  his  printed 
points: 

"The  relations  of  the  proponent  and  Mrs. (naming  Uie  woman)  may 

become  an  issue  in  the  case.     Supposing  the  testimony  showed  that  Mrs. 

(naming  the  woman)  was  the  mistress  of  the  proponent,  that  tliis  fact 

was  brought  to  the  attention  of  the  decedent  by  facts  and  circumstances 
which  would  have  left  no  doubt  in  the  mind  of  a  person  of  ordinary  Intelli- 
gence, and  that  the  proponent  by  his  extraordinary  Influence  over  his  wife 
was  able  to  persuade  her  that  what  she  heard  and  saw  was  a  delusion  and 

that  his  connection  with  Mrs.  (naming  the  woman)   was  perfectly 

proper,  might  not  evidence  to  this  eftect  be  competent  on  the  question  both  of 
testamentary  capacity  and  of  undue  influence?" 

The  proposition  of  the  appellant  is  that  if  a  wife  believes  from  evi- 
dence that  her  husband  has  been  an  adulterer,  and  yet  makes  him  the 
chief  beneficiary  under  her  will,  this  is  proof  of  his  undue  influence 
or  of  her  incapacity,  and  therefore  testimony  of  witnesses  to  establish 
the  adultery  is  competent.  I  do  not  agree.  But  even  in  this  proposi- 
tion it  is  the  belief  of  the  wife  that  is  the  starting  point,  not  whether 
the  belief  was  well  or  ill  founded.  Why,  then,  should  the  contestants 
be  permitted  to  lug  into  this  litigation  the  issue  that  the  proponent  had 
been  an  adulterer?  For  if  they  could  do  so,  surely  the  proponent 
could  be  heard  in  his  defense. 

The  learned  counsel  for  the  respondent  is  frank  to  write  in  his 
printed  points : 

"The  contestant  admits  that  the  evidence  to  be  given  by  these  witnesses, 
standing  alone,  would  not  warrant  the  court  in  rejecting  the  will,  but  this 
evidence  will  not  stand  alone,  and,  taken  in  connection  with  other  evidence 
which  the  contestant  will  offer,  may  be  competent  and  material,  and  it  Is 
submitted  that  this  Is  all  that  the  contestant  has  to  show  on  this  appeal." 

But  I  repeat  that  I  fail  to  find  in  the  record  any  indication  of  what 
such  other  evidence  may  be,  or  even  that  it  exists. 

[2,  3]  The  privilege  of  the  party  was  to  insert  any  question  that  is 
pertinent.  Section  892,  Code  of  Civil  Procedure.  The  mere  insertion 
does  not  establish  pertinency,  and  therefore  I  think  that  the  proposer 
of  the  question  when  challenged  by  an  objection  of  impertinency  must 
show  pertinency.  Such  is  the  opinion  of  this  court  in  the  First  De- 
partment Zeg^o  v.  Robinson,  155  App.  Div.  893,  139  N.  Y.  Supp. 
1070.  I  think  that  the  order  is  appealable.  Zeggio  v.  Robinson,  su- 
pra; Shafer  v.  Mclntyre,  116  App.  Div.  87,  101  N.  Y.  Supp.  268.  In 
the  latter  case  the  court  names  cases  which  have  disregarded  the  "sug- 
gestion" contra  in  Uline's  Case,  79  N,  Y.  175,  53  Am.  Rep.  123,  note, 
which  is  cited  to  us  by  the  respondent. 

The  order  must  be  modified  in  accordance  with  this  opinion,  and  as 
modified  should  be  affirmed,  without  costs.    All  concur. 
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(158  App.  DiT.  869.) 

BPRAGUB  ▼.  KANBS  FALLS  ELECTBIO  CO. 

(Supreme  Court,  Appellate  DlTlsion,  Third  Department    November  12,  1913.) 

Watkm  and  Watkb  Ooubskb  (I  179*) — ^iNJxnmts  rsoii  Flowaoe — ^Imjumction 

— JUDOUENT. 

In  an  action  to  enjoin  defendant  from  raising  the  water  In  the  outlet 
of  a  lake,  where  It  was  found  that  he  was  entitled  to  raise  it  84  Inches 
from  the  bottom  of  the  sluiceway  In  Its  dam  as  then  constructed,  the 
judgment  fixing  the  height  to  which  the  water  might  be  raised,  instead  of 
the  height  at  which  the  dam  might  be  maintained,  was  proper,  since  it 
was  the  water  which  worked  the  damage  and  the  height  of  tbe  water 
that  ultimately  had  to  be  established. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
11  244-250,  256-259,  263,  264;    Dec.  Dig.  (  179.*] 

Appeal  from  Trial  Term,  Warren  County, 

Action  by  Beecher  W.  Sprague  against  the  Kanes  Falls  Electric 
Company.  From  a  judgment  enjoining  and  restraining  defendant 
from  raising  the  water  in  the  outlet  of  Glen  Lake  at  its  dam  more  than 
34  inches  above  the  floor  planks  of  the  sluiceway  in  its  present  dam, 
as  at  present  constructed,  defendant  appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Jenkins  &  Barker,  of  Glens  Falls,  for  appellant 
Henry  W.  Williams,  of  Glens  Falls,  for  respondent 

HOWARD,  J.  It  has  been  found  by  the  trial  court  that  the  de- 
fendant has  acquired  a  right  by  adverse  possession  to  maintain  a  dam 
at  a  point  where  its  present  dam  is  situated  (there  was  an  old  dam) 
and  raise  the  water  in  the  pond  34  inches  above  the  bottom  of  the 
sluiceway  in  the  present  dam.  The  court  has  also  found  that  the  new 
dam  is  14  inches  higher  than  the  old  dam.  This  is  an  action  brought 
to  enjoin  the  defendant  from  raising  the  water  in  the  pond  higher 
than  it  has  a  lawful  right  to  raise  it,  and  the  trial  court  has  undertaken 
to  fix  the  rights  of  the  defendant  in  this  particular  by  fixing  a  height 
to  which  the  water  may  be  raised  instead  of  fixing  the  height  at  which 
the  dam  may  be  maintained.  The  exact  language  of  the  judgment  is 
as  follows: 

"Ordered  and  adjudged  that  the  defendant,  the  Kanes  Falls  EHectric  Com- 
pany, be,  and  it  hereby  is,  enjoined  and  restrained  from  raising  the  water  in 
the  outlet  of  Glen  Lake  at  its  dam  more  than  34  inches  above  the  floor  planka 
of  the  sluiceway  in  its  present  dam,  as  at  present  constructed." 

Other  questions  were  litigated,  but  on  this  appeal  this  single  ques- 
tion is  presented  to  us  for  consideration:  "Should  the  court  have 
fixed  the  height  of  the  dam  instead  of  fixing  the  height  of  the  water  ?" 

If  the  conditions  are  such  that  the  rights  of  the  parties  can  be  fixed 
by  fixing  the  height  of  the  dam,  perhaps  that  is,  as  a  general  rule,  the 
better  way ;  but  it  is  the  height  of  the  water  that  must  ultimately,  in 
some  manner,  be  established.  The  height  of  the  structure,  unless  it 
operates  upon  the  water,  does  no  harm ;  it  is  the  water  which  becomes 
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a  trespasser  and.  works  the  damage.  The  territory  over  which  the 
water  may  lawfully  travel,  the  nooks  and  comers  into  which  it  may 
rightfully  creep,  the  surface  which  it  may  sulmierge,  are  the  things 
to  be  regulated  by  the  court.  If  this  can  be  effectively  done  by  estab- 
lishing ^e  maximum  elevation  of  the  dam,  well  and  good ;  if  not,  then 
manifestly  it  is  the  water  itself,  by  some  other  language,  whose  limits 
must  be  measured.  This  proposition  is  so  apparent  and  is  so  well 
founded  in  reason  that  it  is  not  necessary  to  cite  authorities  to  sustain 
it,  although  if  authority  were  necessary  the  appellant,  itself,  in  its 
brief,  has  referred  us  to  them.  In  Marcly  v.  Shults,  29  N.  Y.  346,  it 
was  said : 

"The  judge  charged,  in  effect,  that  U  the  Jury  believed,  from  the  evidence, 
that  the  defendant,  at  the  time  the  permanent  addition  was  put  on,  or  at  any 
other  time,  had  increased  the  height  of  the  dam,  in  a  manner  to  raise  the  wa- 
ter and  flow  it  back  upon  the  land  of  the  plaintiff  to  a  greater  height  than 
It  had  been  for  twenty  years  preceding  that  time,  the  defendants  were  liable ; 
"but,  if  the  usual  and  ordinary  height  of  the  water  had  not  been  exceeded,  the 
defendants  were  not  liable." 

In  Baldwin  v.  Calkins,  10  Wend.  167,  the  court  said: 
"Twenty  years  having  expired  since  the  erection  of  that  dam,  a  grant  will 
be  presumed  of  a  right  to  continue  the  dam  at  the  height  of  the  orl^nal  dam, 
and  to  raise  the  water  as  high  as  it  stood  for  20  years.  But  as  to  the  In- 
creased quantity  of  land  covered  with  water  by  the  dam  of  1820,  the  owners 
of  the  dam  bare  no  justiflcation." 

And  in  Stiles  v.  Hooker,  7  Cow.  266,  cited  by  the  respondent,  the 
court  gets  down  to  the  bottom  of  the  subject  in  this  way: 

"A  grant  Is  presumed  from  20  years'  uninterrupted  use  of  water  at  a  cer- 
tain height.  And  if,  for  20  years,  the  defendants  have  raised  their  water  but 
5  feet,  and  afterwards  they  raise  it  6  feet,  by  the  same  dam,  and  the  addi- 
tional foot  injures  the  plaintiffs,  they  are  entitled  to  damages.  The  Judge  was 
right  It  is  not  the  height  of  the  dam,  but  of  the  water,  which  does  the 
Injury." 

It  seems  to  me  that  it  can  make  but  very  little  difference  in  what 
language  the  injunction  is  phrased  so  long  as  the  correct  result  is  at- 
tained. In  this  case  the  old  dam  was  an  earth  structure,  and,  accord- 
ing to  the  finding  of  the  court,  the  water  was  raised,  when  at  its  high- 
est, to  a  point  in  the  old  dam  equal  to  34  inches  above  the  bottom  of 
the  sluiceway  of  the  new  dam.  In  times  of  high  water  the  sluice 
planks,  some  of  them,  would  be  taken  out  to  prevent  the  water  wash- 
ing over  and  destroying  this  earth  dam ;  so  that  the  water  in  the  old 
dam  was  never  allowed  to  rise  higher  than  34  inches  above  the  bottom 
of  the  sluiceway  of  the  new  dam.  The  judgment  appealed  from  does 
nothing  except  restrain  the  defendant  from  raising  the  water  to  a 
higher  point. 

It  appears  that  the  maximum  height  at  which  the  water  may  be 
maintained  has  been  definitely  fixed,  not  by  the  character  of  the  dam, 
but  by  manipulation  of  the  sluice  planks ;  the  fluctuation  of  the  wa- 
ter on  account  of  floods  does  not,  therefore,  figure  greatly  here.  The 
prescriptive  high-water  mark  was  not  fixed  by  the  dam  and  the  floods, 
but  by  the  adjustment  of  the  sluice  planks.  A  glance  at  the  pictures 
introduced  in  evidence  shows  that  the  dam  is  a  rough,  crudely  built, 
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uneven  structure.    Unlike  a  smooth,  level,  cement  dam,  such  a  struc- 
ture is  not  susceptible  of  exact  measurements. 

I  think  the  trial  justice  defined  the  rights  of  the  parties  correctly  and 
in  correct  language,  and  that  the  judgment  should  be  affirmed.  All 
concur. 


(15d  App.  Dlv.  94.) 

WILLIS  T.  HARBT. 

(Supreme  Court,  Appellate  Division,  Second  Department    November  14, 1918.) 

1.  MtTHIOIFAL   COBPOBATIONB    (i    706*) — AUTOKOBILB  AOOIDBNT — NEOUaENCB — 

SumciBROT  OF  Evidence. 

Evidence,  In  a  pedestrian's  action  for  injuries  from  b^ng  strnck  by  an 
automobile  while  he  was  walking  In  the  street  at  a  place  where  defend- 
ant was  not  bound  to  expect  a  pedestrian  to  be,  held  Insufficient  to  show 
that  defendant  was  gnilty  of  negligence. 

[Ed.  Mota — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
1618;  Dec.  Dig.  !  706.*] 

2.  MuRiciPAi,  CoBPORATions  (I  705*) — Automobile  Accident — Pebsonai.  Ik- 

JUBIBB — CONTBEBtnOBT  NEOLiaENCE. 

Where  a  pedestrian  was  struck  by  an  automobile  while  unnecessarily 
using  the  roadway  for  sidewalk  purposes,  without  taking  any  precau- 
tions for  bis  own  safety  or  looktog  for  approaching  vehicles,  though  he 
could  have  seen  the  lights  on  the  automobile  long  before  It  readied  him, 
he  was  guilty  of  contributory  negligence  barring  recovery. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  f| 
1515-1517 ;    Dec.  Dig.  §  705.*) 

Appeal  from  Special  Term,  Suffolk  County. 

Action  by  Charles  E.  Willis  against  Marx  E.  Harly.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Reversed  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  STAPLETON, 
and  PUTNAM,  JJ. 

Rowland  Miles,  of  Northport,  for  appellant. 
Willard  N.  Baylis,  of  Huntington,  for  respondent 

BURR,  J.  We  think  that  the  motion  for  a  new  trial  should  have 
been  granted,  upon  the  ground  that  the  evidence  failed  ta  establish 
either  defendant's  negligence  or  plaintiff's  freedom  from  contributory 
negligence. 

[1]  On  November  3,  1910,  about  7  o'clock  in  the  evening,  plain- 
tiff, an  elderly  man,  about  80  years  of  age,  left  the  house  of  his  daugh- 
ter, Mrs.  Sammis,  which  was  situated  on  the  westerly  side  of  New 
York  avenue,  in  the  village  of  Huntington,  to  proceed  to  his  own  home 
on  the  south  side  of  Fairview  street,  in  the  same  village.  New  York 
avenue  runs  approximately  north  and  south.  It  is  intersected  by 
Carver  place  on  the  south,  at  a  point  125  or  150  feet  distant  from  the 
driveway  into  the  premises  of  Mrs.  Sammis.  On  the  north  it  is  inter- 
sected by  Fairview  street  from  the  east  and  High  street  from  the  west, 
the  former  being  almost  a  continuation  of  the  latter  and  being  about 
the  same  distance  from  Mrs.  Sammjs'  residence  as  Carver  place. 
New  York  avenue  is  one  of  the  principal  thoroughfares  of  the  village, 
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and  at  the  hour  named  was  frequently  crowded  with  vehicles  coming 
from  the  station  to  the  residence  part  of  the  village.  On  either  side 
of  New  York  avenue  were  cinder  sidewalks,  and  the  surface  of  the 
street  was  described  as  "a  macadam  road  with  an  asphaltic  surface," 
which  had  been  oiled  not  very  long  before  the  date  named.  On  the 
easterly  side  of  New  York  avenue  there  was  a  trolley  track.  There  was 
evidence  from  one  witness  called  for  plaintiff  that  it  was  constructed 
■with  "T"  rails,  the  depth  of  which  was  3%  inches.  But  we  think 
that  the  evidence,  particularly  the  exhibits  introduced  by  plaintiff, 
shows  clearly  that  they  did  not  protrude  above  the  surface  of  the 
ground  to  any  such  extent,  or  that  the  space  between  the  rails  was  not 
part  of  the  traveled  roadway.  It  is  true  that  this  same  witness  said  " 
that  between  the  rails  "there  is  no  beaten  roadbed,"  but  he  also  testi- 
fied that  "it  was  level  between  the  rails,"  and  the  exhibits  in  the  case, 
introduced  by  plaintiff,  tend  to  confirm  this  testimony.  There  was 
also  some  testimony  to  the  effect  that  when  the  surface  of  the  roadway 
was  wet,  an  automobile  passing  over  it  was  likely  to  skid  by  reason 
of  the  character  of  the  surface  thereof.  On  the  night  in  question  it 
was  raining,  and  the  wind  was  from  the  south.  When  plaintiff  left 
his  daughter's  residence  he  came  down  the  driveway,  which  had  a 
bridge  over  tiie  westerly  gutter,  and  crossed  New  York  avenue  to  the 
easterly  side,  instead  of  going  either  to  the  south  to  Carver  place  or 
to  the  north  to  Pairview  street,  and  there  crossing  the  streets,  where 
there  were  bridges  over  both  gutters.  When  plaintiff  reached  the  gut- 
ter on  the  easterly  side  of  the  street  it  was  full  of  water,  and  there 
was  no  bridge  across  it.  He  then  turned  and  walked  south  between 
the  rails  of  the  track,  toward  Fairview  street,  with  his  umbrella  over 
his  head,  facing  the  direction  from  which  the  storm  came.  Just  before 
he  reached  Fairview  street,  according  to  his  testimony,  he  stepped  clear 
of  the  easterly  rail.  As  to  this  he  is  contradicted  even  by  his  own 
witnesses.  But  assuming  that  he  did,  he  then  says  that  he  looked 
toward  the  west  and  saw  defendant's  automobile  coming  toward  him 
in  a  diagonal  direction,  and  it  crossed  over  one  or  more  of  the  rails  of 
the  trolley  track,  struck  him  and  knocked  him  down,  and  he  sus- 
tained some  injuries  therefrom. 

We  fail  to  see  how  defendant's  n^ligence  was  established.  There 
was  a  conflict  of  testimony  between  plaintiff's  witnesses  as  to  the  rate 
of  speed  at  which  defendant's  car  was  proceeding.  One  witness 
thought  it  was  going  18  or  20  miles  an  hour,  and  that,  owing  to  the 
slippery  condition  of  the  roadway,  it  swerved  from  the  center  of  the 
road  over  onto  the  car  track.  But  this  witness  admitted  that  at  the  time 
when  he  saw  the  car  proceeding  at  that  rate  of  speed  it  had  not  reached 
the  curve  in  New  York  avenue,  which  is  to  the  south  of  Fairview 
street,  and  he  does  not  undertake  to  state  what  the  speed  of  the  car 
was  at  the  point  of  the  accident.  Another  witness,  called  for  plain- 
tiff, a  chauffeur,  who  was  then  in  defendant's  employ,  but  had  since 
been  discharged  by  him,  testified  that  the  car  was  going  at  the  rate 
of  14  or  16  miles  an  hour,  and  that  it  did  not  swerve,  but  that  in  turn- 
ing the  curve  to  the  south  of  Fairview  street  defendant  kept  too  far 
to  the  right,  and  so  got  on  the  car  track.    But  in  either  case  he  was 
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within  th?it  portion  of  the  roadway  which  might  be,  if  it  was  not 
frequently,  traveled  by  vehicles,  and  where  he  was  not  bound  to  ex- 
pect that  pedestrians  would  be.  We  fail  to  see  wherein,  under  the  cir- 
cumstances here  disclosed,  even  if  he  was  operating  his  car  at  the 
higher  rate  of  speed,  this  established  negligence,  since  the  accident  did 
not  occur  at  a  street  crossing,  nor  at  any  point  where  defendant  could 
reasonably  anticipate  that  he  must  take  precautions  against  pedestrians 
making  use  of  the  roadway  for  sidewalk  purposes,  when  there  was  a 
good  sidewalk  on  each  side  of  the  avenue.  There  seems  to  be  no  dis- 
pute that  when  defendant  did  discover  plaintiff  a  short  distance  in 
front  of  the  car,  he  did  all  that  he  could  to  avert  the  accident,  and  the 
car  was  brought  to  a  standstill  not  more  than  100  feet  from  the  place 
thereof.  The  car  was  lighted  with  five  lights ;  two  at  the  front,  two 
at  the  sides  and  one  at  the  rear.  There  is  testimony  that  no  horn  was 
blown  nor  any  signal  given,  but  it  is  difficult  to  see  what  obligation' 
rested  upon  the  defendant  to  sound  his  horn  between  street  crossings 
unless  there  was  something  in  the  way.  There  is  no  evidence  that 
after  plaintiff  was  discovered  in  the  roadway  there  was  any  oppor- 
tunity todo  this. 

[2]  As  to  the  contributory  negligence  of -phintiff.  When  he  left  his 
daughter's  house,  instead  of  proceeding  sMIth  to  Carver  place  and 
then  crossing  the  street,  which  would  only  have  involved  walking  125 
feet  or  thereabouts,  crossing  the  street  at  a  regular  crossing  and  then 
retracing  his  steps,  or  going  north  to  Fairview  street,  which  did  not 
involve  walking  any  additional  distance,  and  there  crossing  the  street, 
he  crossed  directly  in  front  of  his  daughter's  residence,  and  when  his 
progress  on  the  east  side  was  barred  by  the  water  in  the  gutter,  instead 
of  retracing  his  steps  to  reach  a  safe  crossing,  he  proceeded  to  walk 
up  the  roadway,  at  an  hour  of  the  night  when  he  knew  the  vehicular 
traffic  was  considerable,  with  an  umbrella  over  his  head,  and  appar- 
ently without  taking  any  precautions  for  his  own  safety.  The  learned 
trial  justice  expressed  the  opinion  that  in  a  crowded  city  street  such 
conduct  would  constitute  contributory  negligence  as  matter  of  law. 
Under  existing  circumstances,  a  verdict  that  plaintiff  was  free  from 
contributory  negligence  is  against  the  weight  of  the  evidence.  If 
plaintiff  had  looked  he  could  have  seen  the  lights  on  defendant's  car 
long  before  it  reached  him — much  further  than  a  person  in  the  car 
could  see  an  object  in  the  roadway.  Either  he  could  have  avoided  it, 
or  if  the  car  turned  so  close  upon  him  that  this  was  impossible,  then 
whether  the  cause  of  this  turning  was  because  the  car  skidded,  or 
whether  inadvertently  defendant  kept  too  far  to  the  right,  he  was  in 
that  part  of  the  roadway  where  he  had  a  right  to  be,  and  where  plain- 
tiff took  the  necessary  risk  of  being,  and  in  neither  case  is  defendant 
liable  for  the  consequences. 

The  judgment  and  order  denying  a  motion  for  a  new  trial  should 
be  reversed  and  a  new  trial  granted,  costs  to  abide  the  event  All  con- 
cur. 
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(15d  App.  DlT.  S29.) 

PEOPLE  ex  rel.  KENEHAN  v.  HIGGINS,  CJom'r  of  Parka. 

(Snpreme  Court,  Appellate  Division,  First  Departmrait.  'NoTember  21,  1913.) 

2.  Mdnicipai.  Coepohations  (§  218*) — EUiPLOTis — ^Posinow — ^Abolition — ^Ap- 

PBOPBIATION FAIL.UBK   TO    MAKB. 

Failure  of  the  board  of  estimate  and  apportionment  and  the  board  of 
aldermen  in  making  np  tlie  budget  to  include  any  appropriation  for  the 
position  of  foreman  wheeiwrigbt  in  the  department  of  parks  of  the  bor- 
ough of  the  Bronx  operaljed  to  abolish  such  position. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
589-598;   Dec.  Dig.  |  218.*] 

2.  MumciPAi.  CoBPOBATions  tf  218*) — Emplot4s — Position — ^Riqht  to  Ap- 
pointment— Waives. 

Relator  having  held  the  position  of  "foreman  wheelwright"  in  the  de- 
partment of  parks  of  the  tnrough  of  the  Bronx,  the  board  of  estimate 
and  apportionment  and  the  board  of  aldermen  failed  to  make  an  appropri- 
ation for  such  position  for  the  year  1913,  but  made  an  appropriation  for 
an  "additional  wheelwright."  Relator  was  at  once  appointed  to  such 
position,  but  declined  the  appointment  He  requested,  however,  that  his 
name  be  certified  to  be  placed  on  the  preferred  list  of  foreman  of  wheel- 
wrights and  brought  mandamus  to  compel  his  reinstatement  as  "wheel- 
wright or  foreman  wheelwright"  Held  that,  by  refusing  to  accept  the 
position  to  which  he  had  been  appointed,  he  thereby  waived  his  rig^t 
to  such  appointment,  and,  the  position  of  foreman  wheelwright  having 
been  aboUshed,  he  was  not  entitled  to  reli^ 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
889-698;    Dec.  Dig.  §  218.*] 

Appeal  from  Special  Term,  New  York  Coun^. 

Mandamus  by  the  Pec^le,  on  relation  of  Christopher  Kenehan, 
against  Thomas  J.  Higgins,  as  Commissioner  of  Parks,  Borough  of 
the  Bronx,  to  compel  relator's  reinstatement  in  the  position  of  wheel- 
wright or  foreman  wheelwright  in  the  department  of  parks.  From 
a  judgment  in  favor  of  relator,  defendant  appeals.     Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

William  E.  C.  Mayer,  of  Brookljrn,  for  appellant 
Alfred  J.  Talley,  of  New  York  City,  for  respondent 

SCOTT,  J.  [1,2]  The  relator,  an  honorably  discharged  fireman, 
held  the  position  of  foreman  wheelwright  in  the  park  department,  bor- 
ough of  the  Bronx,  until  the  end  of  tiie  year  1912 ;  there  being  only 
one  such  position  in  the  department  The  board  of  estimate  and  ap- 
portionment and  the  board  of  aldermen,  in  making  up  the  budget  for 
the  year  1913,  refused  to  include  any  appropriation  for  the  position 
of  "foreman  wheelwright,"  but  did  provide  for  an  "additional  wheel- 
wright." This  was  equivalent  to  abolishing  the  position  held  by  re- 
lator and  creating  a  new  position  in  place  thereof,  and  relator's  re- 
moval from  the  position  of  foreman  wheelwright  was  distinctly  placed 
upon  the  ground  that  the  budget  failed  to  include  any  funds  to  pay 
such  an  employ^.  The  respondent  immediately  appointed  relator  to 
the  position  of  additional  wheelwright,  which  was  provided  for  by  the 
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budget ;  but  he  declined  to  accept  the  appointment  and  never  reported 
for  duty  under  it.  He  did,  however,  request  that  his  name  be  certified 
to  the  Municipal  -Civil  Service  Commission  to  be  placed  on  the  pre- 
ferred list  of  foreman  of  wheelwrights.  This  was  done.  His  demand 
for  reinstatement,  served  as  a  preliminary  to  commencing  this  pro- 
ceeding, was  that  he  should  be  restored  to  the  position  of  foreman 
wheelwright  His  demand  in  his  petition  for  a  writ  of  mandamus 
is  that  he  be  reinstated  in  the  position  of  "wheelwright  or  foreman 
wheelwright,"  while  the  order  appealed  from  directs  his  reinstatement 
to  the  position  of  "wheelwright"  or  "to  such  other  position  as  he  may 
be  fitted  to  fill." 

The  relator  has  clearly  debarred  himself  from  any  right  to  be  rein- 
stated. He  could  not  be  reinstated  to  the  position  of  foreman  wheel- 
wright because  no  appropriation  has  been  made  for  that  position  and 
it  was  virtually  abolished.  In  offering  him  an  appointment  as  wheel- 
wright, the  defendant  did  all  that  he  was  legally  bound  to  do,  and 
indeed  all  that  he  could  do.  The  relator  deliberately  refused  to  accept 
that  appointment,  electing  to  preserve  his  grade  as  foreman  wheel- 
wright, and,  as  such,  to  be  placed  upon  the  preferred  list.  He  there- 
by waived  any  right  he  may  have  had  to  be  appointed  wheelwright. 
The  defendant  evidently  acted  in  the  most  perfect  good  faith,  even  .to 
the  extent  of  trying  to  induce  the  board  of  estimate  and  apportion- 
ment and  the  board  of  aldermen  to  re-establish  the  position  of  fore- 
man wheelwright.  The  relator,  having  waived  his  rights,  is  not  enti- 
tled to  a  mandamus. 

Order  appealed  from  reversed,  with  $10  costs  and  disbursements, 
and  motion  for  a  writ  of  mandamus  denied.    All  concur. 


(159  App.  DlT.  234.) 

CODY  et  al.  v.  DICKINSON. 

(Supreme  Court,  Appellate  Dirlslon,  Second  Department    November  21, 1913.) 

1.  CONTBACTS  (§  346*)— tAotionb — Pboof — Vabiance. 

Wbere  the  complaint  In  an  action  for  damages  for  breacb  of  a  con- 
tract to  remove  buildings,  alleged  tbat  defendant  agreed  to  obtain  all 
rights  of  way  necessary  for  the  removal  of  the  buildings  "through  any 
and  all  streets  and  highways,"  plaintiffs  cannot  recover  upon  the  theory 
that  defendant  failed  to  obtain  the  consent  of  an  owner  to  the  removal 
of  a  tree,  on  his  private  property,  which  stood  in  the  route  selected  by 
plaintiffs,  for  their  own  convenience  in  moving  the  houses. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  §S  1714,  1718- 
1751;  Dec.  Dig.  |  846.*] 

2.  APFEAI.   and   EBBOB    ($    1201*)  —  DETEBKINATION — PbOCKEDINOS   IIT   LOWBB 

CouBT — Amendment. 

Upon  reversal  of  a  Judgment  for  plaintiffs  in  an  action  on  a  contract 
for  variance  in  the  proof,  application  to  amend  the  complaint  should  be 
made  to  the  Special  Term  so  that  proper  terms  and  conditions  may  be 
imposed  upon  permitting  the  amendment 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  IS  4673, 
4677-4683;    Dec.  Dig.  §  1201.*] 

*For  oUier  casM  see  same  topic  A  S  number  In  Dec.  a  Am.  Digi.  IMT  to  date,  *  Rep'r  Indezea 
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Appeal  from  Trial  Term,  Nassau  County. 

Action  by  John  H.  Cody  and  others  against  James  W.  Dickinson. 
From  a  judgment  for  plaintiffs  and  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  STAPLETON, 
and  PUTNAM,  JJ. 

Charles  Fuller,  of  New  York  City  (Moses  Ely,  of  New  York  City, 
on  the  brief),  for  appellant. 

Percy  L.  Housel,  of  Riverhead,  for  respondents. 

BURR,  Ji  Plaintiffs  seek  to  recover  damages  for  breach  of  a  con- 
tract with  defendant  to  remove  in  three  separate  sections  a  large  build- 
ing situated  in  the  village  of  Port  Washington  to  three  other  locations 
in  said  village.  The  complaint  alleged  that  by  the  contract,  which  was 
an  oral  one,  defendant  "agreed  to  furnish  any  and  all  rights  of  way 
that  might  be  necessary  for  the  removal  of  said  sections  of  said  build- 
ing through  any  and  all  streets  and  highways  of  said  village  of  Fort 
Washington,"  and  further  alleged  that  on  or  about  January  15,  1910, 
defendant  broke  said  contract  by  refusing  to  obtain  "a  right  of  way, 
necessary  for  the  removal  of  the  third  and  last  section  of  said  building 
over  Jefferson  street."  Upon  the  trial  it  appeared  that  two  sections 
of  the  building  had  been  removed,  but,  because'  it  was  more  convenient 
for  plaintiffs  so  to  do,  they  had  moved  the  last  section  upon  private 
property  instead  of  through  the  street,  and  that  to  complete  the  work 
it  became  necessary  to  remove  a  tree  thereon.  The  owner  of  said 
land  refused  to  permit  such  removal  unless  paid  the  stun  of  $25  there- 
for. When  this  evidence  was  offered,  it  was  objected  to  as  not  within 
the  pleadings,  and  thereupon  plaintiffs  moved  to  amend  the  complaint, 
and  the  court  said,  "I  will  allow  him  to  amend  the  pleadings  to  con- 
form to  his  proof."  No  formal  amendment  was  actually  made. 
Whether  the  court  possessed  power  to  grant  such  amendment  at  the 
trial  we  need  not  now  determine,  for  the  only  proof  which  had  been 
offered  at  the  time  that  the  motion  was  granted  as  to  any  obligation 
c«i  defendant's  part  to  secure  rights  of  way  was  an  executed  agree- 
ment to  obtain  the  consent  of  a  street  surface  railroad  company  to 
permit  the  first  of  said  sections  to  be  moved  across  its  tracks. 

[1]  We  have,  then,  a  complaint  alleging  an  obligation  on  defend- 
ant's part  to  obtain  rights  of  way  through  the  streets  and  highways 
of  said  village,  evidence  of  an  agreement  performed  by  defendant  to 
obtain  the  consent  of  a  railroad  company  to  cross  its  tracks,  and  re- 
covery upon  the  theory  that  defendant  had  failed  to  obtain  consent 
of  an  owner  of  private  property  to  the  removal  of  a  tree  which  stood 
thereon  in  the  route  selected  by  plaintiffs  for  their  own  convenience. 
Unless  we  are  to  pay  no  attention  to  pleadings,  such  recovery  cannot 
be  sustained.  If  a  party  can  allege  one  cause  of  action  and  then  re- 
cover upon  another,  his  complaint  will  serve  no  useful  purpose  but 
rather  to  ensnare  and  mislead  his  adversary.  Southwick  v.  First  Nat. 
Bank  of  Memphis,  84  N.  Y.  420;  City  of  New  York  v.  Knickerbocker 
Trust  Co.,  121  App.  Div.  740,  106  N.  Y.  Supp.  506. 

[2]  If  plaintiffs  desire  to  amend  their  complaint,  application  there- 
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for  may  be  made  to  the  Special  Term  for  that  purpose,  when  proper 
terms  and  conditions  of  such  amendment  can  be  imposed.  Audley  v. 
Townsend,  131  App.  Div.  79,  115  N.  Y.  Supp.  145. 

The  ju^;ment  and  the  order  denying  a  motion  for  a  new  trial  must 
be  reversed,  and  a  new  trial  granted,  costs  to  abide  the  event  All 
concur. 


KATE  T.  STERN. 
(Caty  Court  of  New  York,  Trial  Term.    June  6,  1913.) 

1.  ASSIQNMKNTS  FOK  BBNBnT  OF  GBBDIT0B8  (J  235*) — CONTRACT  OF  ASSIOiraX — 

CONSIDEBATION. 

The  use  and  occupancy  by  the  assignee  for  the  benefit  of  creditors  of 
premises  leased  tbe  assignor  is  sufQcient  consideration  for  the  assignee's 
personal  promise  to  tlie  landlord  to  pay  tbe  rent  so  long  as  be  remained 
in  possession. 

[Kd.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  Creditors, 
Cent  Dig.  It  762-764;  Dea  Dig.  §  236.*] 

2.  Assignments  fob  Benefit  of  Cbkditobs  (S  235*) — Contracts — Pebsonai. 

LlABIUTT. 

The  assignee  for  the  benefit  of  creditors  having  continned  to  occupy 
premises  leased  to  the  lessor,  and  more  than  a  month  after  qaalifying 
having,  op  demand  by  the  lessor  for  rent,  promised  that  as  long  as  he 
remained  In  the  premises  he  would  pay  the  rent  at  one  time,  this 
amounted  to  an  original  undertaking,  making  him  personally  liable  for 
the  rent  for  the  period  of  his  occupancy. 

[Ed.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  Creditors, 
Cent  Dig.  n  762-764;   Dec.  Dig.  i  236.*] 

3.  ASSIQNVENTB  FOB   BENEFIT   OF  CSEDITOBa   ({  236*)— EXPENSES    OF   AOiaRIB- 

TBATION. 

The  claim  for  rent  during  the  time  that  the  assignee  for  be«ieflt  of 
creditors  continues  to  occupy  premises  leased  to  the  assignor  is  to  be  paid 
In  full  as  a  necessary  expense. 

[Ed.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  Creditors. 
Cent.  Dig.  if  76^-764;  Dec.  Dig.  !  236.*] 

Action  by  Charles  Kaye  a^inst  Emil  Stern.  Verdict  for  plaintiff. 
Defendant  moves  for  new  trial.    Motion  denied. 

Benj.  M.  Kaye,  of  New  York  City,  for  plaintiff. 

Moos,  Prince  &  Nathan,  of  New  York  City,  for  defendant 

FINELITE,  J.  In  this  action  the  jury  awarded  a  verdict  in  favor  of 
the  plaintiff  for  the  sum  of  $591.91,  inclusive  of  interest  Thereupon 
the  defendant  immediately  moved  to  set  aside  the  verdict  on  all  the 
grounds  stated  in  section  999  of  the  Code  of  Civil  Procedure,  and  upon 
the  further  ground  that  the  defendant,  if  liable  at  all,  was  liable  only 
in  his  representative  capacity,  and  not  as  an  individual. 

It  was  admitted  on  the  trial  herein  that  the  defendant  became  the 
assignee  for  the  benefit  of  the  creditors  of  the  property  of  Markheim 
&  Co.,  who  were  successors  to  the  firm  of  Bondy,  Markheim  &  Co. ; 
that  he  became  such  assignee  on  April  28,  1913 ;  that  he  duly  qualified 
as  such  assignee ;  that  from  April  28,  1913,  down  to  the  latter  part  of 
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June,  1913,  he  occupied  the  premises  covered  by  a  lease  executed  be- 
tween his  assignors  and  the  landlord  of  the  said  premises;  that  the 
rent  was  demanded  from  him  by  the  plaintiff  herein  through  his  rep- 
resentative on  or  about  May,  1913,  and  that  a  further  demand  was 
made  upon  him  in  the  latter  part  of  Jtine,  1913 ;  that,  as  appears  from 
the  evidence  herein,  the  defendant  promised  that  he  would  pay  the 
same ;  that  he  could  not  very  well  remove  the  property  at  the  present 
time,  but  that  as  long  as  he  remained  in  the  premises  he  would  pay  the 
rent  at  one  time.  Thereupon  the  plaintiff  did  not  disturb  the  defendant 
in  his  use  and  occupation  of  said  premises.  The  jury  found  a  verdict 
in  favor  of  the  plaintiff  upon  the  facts  adduced,  that  said  defendant 
was  liable  personally  for  said  rent  for  the  use  and  occupation  of  the 
premises  from  May  1,  1913,  to  the  latter  part  of  June,  1913,  inclusive. 

[1]  The  defendant  contends  that,  notwithstanding  the  plaintiff's 
claim  that  he  (the  defendant)  personally  promised  to  pay  the  rent,  it  will 
not  avail  him  in  the  present  case,  for  the  reason  that,  inasmuch  as  the 
defendant  took  possession  of  the  premises  in  his  representative  capaci- 
ty, he  could  not  at  that  same  time  occupy  the  same  individually,  and 
therefore,  even  if  it  be  conceded  for  the  sake  of  argument,  as  claimed 
by  the  plaintiff  herein,  that  the  defendant  did  personally  promise  to 
pay  the  rent,  still  such  promise  would  be  without  any  consideration,  and 
that  it  nee<&  no  argument  to  show,  as  the  courts  have  held  in  many 
cases,  that  a  promise  without  consideration  is  void  and  of  no  force  or 
effect  Taking  up  the  defendant's  argument  from  this  point  of  view, 
the  defendant  must  not  lose  sight  of  the  fact  that  the  use  and  occupa- 
tion of  the  premises  was  a  sufficient  consideration.  Therefore  the  de- 
fendant's point  in  this  respect  is  not  well  taken. 

[2J  Defendant  further  contends  that  in  his  official  capacity  he  was 
merely  the  s^ent  of  the  lessees  of  said  premises ;  that  he,  being  merely 
the  assignee  for  the  benefit  of  creditors  under  and  pursuant  to  a  certain 
lease  covering  said  premises,  was  merely  charged  with  the  preservation 
of  the  property  over  which  he  exercised  control  until  some  final  deter- 
mination should  be  made  concerning  it ;  that  the  position  which  he  oc- 
cupied was  merely  as  an  assignee  in  a  representative  capacity,  which 
for  argimient's  sake  is  tantamount  to  a  receiver  appointed  by  the  court 
for  the  benefit  of  creditors  for  the  preservation  of  the  property  of  a 
judgment  debtor ;  and  that  therefore,  acting  in  that  capacity,  he  did  not 
take  any  title  to  the  lease  and  did  not  become  an  assignee  thereof. 
Stokes  V.  Hoffman  House,  167  N.  Y.  554,  60  N.  E.  667,  53  h.  R.  A. 
870;  Prince  v.  Schlesinger,  116  App.  Div.  500,  101  N.  Y,  Supp.  1031; 
Keeney  v.  Home  Insurance,  71  N.  Y.  396, '27  Am.  Rep.  60;  Decker 
v.  Gardiner,  124  N.  Y.  334,  26  N.  E.  814,  11  L.  R.  A.  480;  Matter  of 
Otis,  101  N.  Y.  580.  5  N.  E.  571;  Walton  v.  Stafford,  162  N.  Y.  558, 
57  N.  E.  92.  Even  if  this  were  so,  the  defendant  by  his  own  promise 
made  himself  personally  liable  for  the  payment  of  such  rent  as  accrued 
under  the  terms  of  the  lease  for  the  respective  months  aforesaid.  If  he 
went  into  occupation  of  the  premises  as  an  individtial  on  or  about  May 
1,  1913,  and  occupied  the  same,  and  the  rent  having  been  demanded  in 
June,  when  he  was  still  occupying  the  premises,  and  it  having  been  re- 
demanded  of  him  after  the  rent  for  both  of  the  months  had  become 
144N.T.8.— 11 
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due,  and  if  he  stated  to  the  plaintiff,  in  response  to  the  demand  for 
either  the  rent  or  the  possession  of  the  premises,  "I  will  pay  you  for 
the  rent,  but  I  would  rather  pay  the  same  all  at  one  time,  and  if  the 
plaintiff,  relying  on  that  promise,  permitted  him  to  remain  therein,  it 
amounts  to  original  undertaking,  on  his  part  to  pay  the  rent  for  that 
period.  Hegeman  v.  Moon,  131  N.  Y.  462,  30  N.  E.  487;  Hardt  v. 
Recknagel,  62  App.  Div.  106-110,  70  N.  Y.  Supp.  782.  This  is  sub- 
stantially what  the  defendant  has  done.  It  goes  without  saying  that  as 
such  assignee  he  would  have  the  right  to  remain  in  occupancy  of  the 
premises  for  a  short  period  of  time  for  the  purpose  of  removing  the  as- 
signor's property  therefrom.  But  where  he  remains  in  the  premises 
for  a  period  of  time,  and  gives  to  the  plaintiff  assurance  that  he  would 
pay  said  rent  for  the  period  of  time  Uiat  he  would  remain  in  occupa- 
tion of  the  premises,  the  law  presumes  that  the  landlord  would  be  paid 
his  rent.  Brooklyn  Improvement  Co.  v.  Lewis,  136  App.  Div.  861, 
863,  864,  122  N.  Y.  Supp.  111. 

[3]  Defendant  further  contends  that,  if  the  only  liability  attaching 
to  him  would  be  as  such  assignee,  said  plaintiff  would  be  entitled  to  par- 
ticipate in  the  proceeds  of  the  sale  of  the  property  the  same  as  any 
other  creditor,  or  in  other  words,  that  he  would  only  be  entitled  to  re- 
ceive his  pro  rata  share  of  the  assets.  In  that  case  the  rent  would  not 
be  a  claim  to  be  paid  pro  rata  with  the  debts  of  the  assignor's  prop- 
erty. It  would  be  like  his  other  necessary  expenses  and  chargeable 
against  the  fund.  If  he  had  chosen  to  abandon  the  possession  of  the 
property  at  once,  he  could  probably  have  escaped  liability  ior  the  rent 
accruing;  but  as  he  chose  to  enjoy  the  possession  thereof  he  was  bound 
to  pay  rent,  which  was  a  consideration  therefor.  See  People  v.  Uni- 
versal Life  Ins.  Co.,  30  Hun,  142.  The  defendant  as  such  assignee 
would  have  been  justified  in  paying  the  rent  of  the  premises  occupied 
by  him  as  such  assignee  out  of  the  funds  then  in  his  hands  belonging 
to  the  estate,  as  such  acts  of  an  assignee  have  been  held  proper,  and 
retention  of  possession  for  the  length  of  time  hereinabove  stated  in- 
dicates and  constitutes  an  election.  Mead  v.  Hadden,  85  App.  Div. 
10,  82  N.  Y.  Supp.  900;  Cameron  v.  Nash,  41  App.  Div.  532,  58  N. 
Y.  Supp.  643. 

The  court  is  mindful  of  and  has  examined  the  case  of  Man  v.  Katz, 
40  Misc.  Rep.  645,  83  N.  Y.  Supp.  94,  and  has  read  with  care  Walton 
v.  Stafford,  14  App.  Div.  310,  43  N.  Y.  Supp.  1049,  affirmed  162  N.  Y. 
558, 57  N.  E.  92 ;  but  those  cases  are  not  decisive  of  the  question  raised 
upon  the  trial  herein.  The  jury  having  heard  the  evidence  and  taken 
into  consideration  the  promise  made  by  the  defendant  as  to  his  election 
and  promise  to  pay  the  rent  for  the  period  of  time  which  the  premises 
were  occupied  by  him,  and  having  found  that  the  defendant  promised 
to  pay  the  rent  in  his  individual  and  not  in  his  representative  capacity, 
the  verdict  so  rendered  should  not  be  disturbed  by  the  court. 

The  motion  for  a  new  trial  is  therefore  denied.  Settle  order  on  one 
day's  notice. 
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(82  Misc.  Bep.  282.) 
0ABLI8LB,  State  Com'r  of  Highways,  y.  BUBEE,  Town  Superintendent 

of  Highways. 

(Nassau  County  Ck>urt     October,  1913.) 

1.  Highways  (|  93*)  —  Offickm  —  Bemotai.  —  Qbouitds  —  "Misfbasahcb"  — 

"Malfkasanci." 

As  used  in  Highway  Law  (Consol.  Laws  1909,  C.  25)  t  46,  providing  that 
a  town  superintendent  may  be  removed  for  misfeasance  or  malfeasance 
in  o£Qce,  "n)isfeasance"  is  a  default  in  not  doing  a  lawful  act  in  a  proper 
manner,  or  omitting  to  do  it  as  it  should  be  done,  and  "malfeasance"  is 
the  doing  of  an  act  wholly  wrong  and  unlawful. 

[Ed.  Note.— For  other  cases,  see  Highways,  Cent  Dig.  II  304-307;  Dec. 
Dig.  I  93.*1 

2.  HiaHWATS    tt   88*) SlTPEBINTENDKRT — BSMOTAIi — OBOUNnS. 

That  a  town  superintendent  of  highways  spent  money  appropriated  for 
highways,  in  violation  of  Highway  Law  (Consol.  Laws  1909,  c.  25)  |  105, 
and  his  agreement  with  the  town  board,  was  ground  for  his  removal  from 
office,  though  he  spent  the  money  on  other  highways  than  those  author- 
ized and  believed  he  was  acting  for  the  best  interests  of  the  public. 

[Ed.  Note.— For  other  cases,  see  Highways,  Cent.  Dig.  |{  304-307 ;  Dec. 
Dig.  I  93.*] 

3.  Highways   (|  83*)— Highway  Supebintemdent — ^Bekotal — Batification 

or  Uhauthobizkd  Acts. 

Where  a  town  superintendent  expended  money  appropriated  for  high- 
ways, upon  other  highways  than  those  authorized,  in  violation  of  his 
agreement  with  the  town  board,  an  attempted  ratification  of  his  unau- 
thorized acts  by  a  majority  of  the  town  board  by  a  second  agreement 
was  ineffectoal  to  prevent  his  removal  from  office,  especially  where  it 
required  his  own  vote  as  a  member  of  the  board  to  make  a  majority  for 
the  second  agreement 

[Ed.  Note. — For  other  cases,  see  Highways,  Cent  Dig.  H  304-307 ;  Dec. 
Dig.  i  93.*] 

4.  Highways  (|  93*) — Supebintendent — Beuoval — Cordoning  Offensk. 

That  the  public  re-elected  a  town  highway  superintendent  Icnowing  that 
he  had  been  guilty  of  malfeaoance  in  office,  and  while  his  acts  were  un- 
der investigation,  could  not  prevent  his  being  removed  from  office  for  the 
remainder  of  the  term  during  which  the  wrongful  acts  were  don& 

[Ed.  Not& — For  other  cases,  see  Highways,  Cent  Dig.  §}  304-307;  Dec. 
Dig.  i  93.*! 

6.  Officbbs  (I  66*)— Bexoval — Obounds — Pbiob  Acts. 

A  public  officer  cannot  be  removed  for  acts  done  prior  to  hla  present 
term  of  office. 

[Ed.  Note. — ^For  other  cases,  see  Officers,  Cent  Dig.  |  90;  Dec.  Dig. 
I  66.*] 

Complaint  was  made  by  John  N.  Carlisle,  State  Commissioner  of 
Highways,  State  of  New  York,  against  John  S.  Burke,  Town  Super- 
intendent of  Highways  of  Town  of  Oyster  Bay,  charging  malfeasance 
in  office.  From  an  order  of  the  Town  Board  of  Oyster  Bay,  dismissing 
the  charges,  complainant  appeals.    Reversed. 

Thomas  C^armody,  Atty.  Gen.  (James  J.  Barrett,  Deputy  Atty.  Gen., 
of  counsel),  for  appellant. 

John  J.  Graham,  of  Mineola,  for  respondent. 
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NIEMANN,  J.  The  respondent  was  elected  to  the  office  of  town 
superintendent  of  highways  of  the  town  of  Oyster  Bay,  in  this  county, 
in  the  spring  of  191 1,  for  a  term  of  two  years  commencing  on  the  1st 
day  of  November,  1911.  In  the  spring  of  1913,  he  was  re-elected  for 
a  term  of  two  years  to  commence  on  November  1,  1913.  On  the  23d 
day  of  May,  1913,  charges  in  writing  were  preferred  against  him  by 
John  N.  Carlisle,  commissioner  of  highways  of  the  state  of  New  York, 
and  filed  with  the  town  clerk  of  the  town  of  Oyster  Bay  on  the  26th 
day  of  May,  1913.  A  copy  of  said  charges  was  served  upon  the  defend- 
ant. Thereafter,  on  June  20,  1913,  a  hearing  was  had  upon  said 
charges  before  the  town  board  of  Oyster  Bay,  which  resulted  in  a  find- 
ing dismissing  the  charges.  An  order  was  entered  thereon  and  filed 
in  the  office  of  said  town  clerk  on  said  day,  and  an  appeal  from  said 
order  is  now  taken  to  this  court,  pursuant  to  the  provisions  of  section 
46  of  the  Highway  Law. 

The  charge  contains  five  specifications,  the  first  alleging  that  the  re- 
spondent took  ten  loads  of  screenings  belonging  to  the  state  of  New 
York  and  used  them  for  the  improvement  of  the  town  highways ;  the 
second  alleging  a  failure  to  comply  with  the  requirements  of  subdivi- 
sion 4  of  section  47  of  the  Highway  Law  requiring  the  filing  in  the 
office  of  the  town  clerk  of  a  list  of  the  names  of  the  persons  employed 
in  the  proper  maintenance  and  repair  of  hi|[hways  in  the  town,  and  the 
compensation  paid  to  each,  and  the  capaaty  in  which  they  were  em- 
ployed; the  third  alleging  a  violation  of  section  105  of  the  Highway 
Law  in  that  said  respondent  paid  in  the  aggfregate  more  than  $7,500 
for  various  purposes  m  the  repair  and  improvement  of  highways  in  the 
town  without  entering  into  any  agreement  therefor  with  the  town 
board ;  the  fourth  alleging  a  continuance  of  said  violation  of  said  sec- 
tion; and  the  fifth  alleging  discrepancies  in  the  highway  funds  dis- 
bursed by  said  respondent. 

[1]  Section  46  of  the  Highway  Law  provides  tfiat  a  town  superin- 
tendent may  be  removed  for  malfeasance  or  misfeasance  in  office. 
"Misfeasance"  is  the  wrongful  and  injurious  exercise  of  lawful  au- 
thority, or  the  doing  of  a  lawful  act  in  an  unlawful  manner;  while 
"malfeasance"  is  doing  an  act  which  is  positively  unlawful  or  wrong- 
ful. Bouvier,  Law  Diet.  421.  A  "misfeasance"  is  a  default  in  not 
doing  a  lawful  act  in  a  proper  manner,  or  omitting  to  do  it  as  it  should 
be  done ;  while  a  "malfeasance"  is  the  doing  of  an  act  wholly  wrong 
and  unlawful ;  and  "non-feasance"  is  omission  to  perform  the  required 
duty  at  all,  or  a  total  neglect  of  duty.  Coite  v.  Lynes,  33  Conn.  109. 
The  acts  alleged  to  have  been  committed,  if  proven,  would  constitute 
both  malfeasance  and  misfeasance  in  office. 

As  to  the  first  count  alleging  the  taking  of  stone,  the  evidence  fails 
to  support  that  charge.  It  appears  that  an  employe  of  the  respondent 
took  state  stone  and  placed  it  upon  a  town  highway.  But  he  did  it 
without  the  knowledge  or  consent  of  the  respondent  .  Immediately 
upon  learning  of  it  the  respondent  replaced  the  stone.  Under  the  cir- 
cumstances this  was  all  that  he  could  do.  There  is  no  proof  to  sustain 
the  fifth  specification.  This  leaves  the  second  and  third  specifications. 
As  to  the  second  specification  the  respondent  admitted  upon  the  trial 
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that  he  did  not  file  a  list  of  the  names  of  the  persons  employed  by 
him  as  required  by  law. 

[2]  As  to  the  third  specification:  It  appears  that  on  June  10,  1912, 
the  respondent  and  a  majority  of  the  town  board  entered  into  a  written 
agreement  which  provided  for  the  improvement  of  certain  highways 
and  the  expenditure  of  certain  money.  The  respondent  admits  that  he 
did  not  improve  the  highways  specified  in  and  required  by  said  ^ree- 
ment  and  did  not  make  the  expenditures  therein  called  for,  but  testified 
that  he  spent  the  money  where  he  thought  it  was  necessary,  i.  e.,  in  a 
different  manner  than  that  provided  for  in  said  agreement.  It  would 
seem  from  his  testimony  Uiat  he  adopted  his  own  ideas  as  to  how  the 
moneys  appropriated  for  highway  purposes  should  be  spent  in  place 
of  the  provisions  of  the  Highway  I^w  which  prescribe  the  manner  in 
which  such  expenditures  must  be  made.  The  respondent  says  that  he 
had  read  the  Highway  Law,  but  that  the  more  he  read  it  the  less  he 
knew  about  it.  His  ignorance  of  the  law  is  no  excuse.  A  man  who 
seeks  a  public  office  is  bound  to  acquaint  himself  with  the  duties  which 
the  law  imposes  upon  him.  If  he  cannot  comprehend  the  statutory 
provisions  regulating  his  conduct  in  office,  it  is  his  duty  to  seek  advice. 

The  provisions  of  the  Highway  Law  regulating  the  manner  of  con- 
tracting for  the  expenditure  of  the  moneys  raised  for  highway  pur- 
poses were  incorporated  in  the  Highway  Law  by  the  Legislature  as  a 
safeguard  for  the  protection  of  the  moneys  of  the  people,  and  it  is  the 
duty  of  the  highway  superintendent  to  conduct  his  office  and  perform 
his  duties  in  the  manner  prescribed  by  the  act  and  not  according  to  his 
own  individual  notipns  or  judgment.  Not  only  did  the  express  provi- 
sions of  the  law  require  the  respondent  to  expend  the  moneys  in  the 
manner  required  by  law,  but  the  respondent  actually  entered  into  an 
agreement  with  the  town  board  fixing  and  prescribing  the  manner  in 
which  the  moneys  should  be  expended.  The  respondent  must  have 
known  that  having  <made  such  an  agreement  with  the  town  board  he 
was  bound  by  its  provisions  and  could  not  expend  the  moneys  as  he 
saw  fit,  and  in  utter  disregard  of  the  provisions  of  said  agreement 
which  so  minutely  described  how  every  cent  of  the  money  should  be 
used.  It  does  not  appear  from  the  evidence  that  the  respondent  mis- 
appropriated any  of  the  moneys  intrusted  to  him  by  the  people,  and 
I  believe  that  when  he  spent  the  money  on  other  town  highways  than 
those  specified  and  authorized  by  said  agreement  he  was  acting  in  good 
faith  and  that  he  honestly  believed  he  was  doing  the  best  thing  for  the 
interests  of  the  people;  nevertheless  he  knowingly  violated  one  of  the 
most  essential  and  important  provisions  of  the  Highway  Law  and  in 
this  respect  was  guilty  of  malfeasance  in  office  and  laid  himself  open  to 
these  charges  and  to  removal  from  office.  Upon  the  uncontradicted  evi- 
dence in  this  proceeding,  the  respondent  is  subject  to  removal.  The 
finding  of  the  town  board  that  the  charges  have  not  been  sustained  is 
not  in  accordance  with  the  evidence. 

On  May  13,  1913,  an  agreement  was  entered  into  by  three  of  the 
members  of  the  town  board  and  this  respondent  calling  for  the  im- 
provement and  repair  of  the  highways  which  the  respondent  had  al- 
ready repaired  or  improved  with  the  money  appropriated  for  the  work 
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under  the  agfreement  of  June  10, 1912.  As.  will  be  seen,  this  agreement 
was  entered  into  about  the  time  that  the  charges  were  formulated  and 
with  full  knowledge  on  the  part  of  the  respondent,  as  well  as  those 
members  of  the  town  board  who  entered  into  this  agreement,  that  the 
respondent's  official  conduct  had  been  investigated  and  that  a  charge 
of  malfeasance  and  misfeasance  was  to  be  made  against  him.  It  is 
claimed  by  the  respondent  that  this  agreement  is  a  ratification  of  his 
unauthorized  acts  and  exonerated  him  from  these  charges.  There 
could  be  no  ratification  by  the  board  of  his  acts.  The  observance  of 
the  provisions' of  the  statute  is  imperative. 

[3]  The  statute  (Highway  Law,  §  105)  provides  that  the  moneys 
levied  and  collected  for  the  repair  and  improvement  of  highways  shall 
be  expended  in  such  manner  as  may  be  agreed  upon  by  the  town  board 
and  the  town  superintendent.  The  statute  further  provides  that  the 
agreement  shall  be  written  and  signed  in  duplicate  by  a  majority  of  the 
members  of  the  board  so  constituted,  and  shall  be  approved  by  the  com- 
mission, before  the  same  shall  take  effect.  Such  moneys  shall  be  paid 
out  by  the  supervisor  on  the  written  order  of  the  town  superintendent 
in  accordance  with  such  written  agreement.  Therefore,  unless  a  writ- 
ten agreement  has  been  entered  into,  there  would  be  no  authority  in 
the  supervisor  to  pay  out  to  the  town  superintendent  moneys  that  have 
been  collected  for  the  repair  and  improvement  of  highways.  Fur- 
thermore, the  statute  provides  that  such  moneys  shall  only  be  paid  out 
in  accordance  with  such  written  agreement.  If  a  highway  superintend- 
ent can  expend  large  sums  of  money  without  such  agreement  or  in  vio- 
lation of  the  terma  of  an  agreement  and  afterwards  have  his  acts  rati- 
fied by  the  board,  there  is  no  force  in  the  statute  which  says  that  he 
first  must  enter  into  an  agreement.  While  it  is  true  that  a  majority  of 
the  town  board  made  this  second  agreement,  it  will  be  noted  that  only 
three  of  the  members  of  the  board  became  parties  to  it,  and  the  ma- 
jority of  one  was  brought  about  by  the  respondent  making  himself  a 
party  to  the  agreement.  Thus,  the  respondent  attempted  to  ratify  his 
own  unauthorized  acts.  A  ratification  of  this  character,  even  if  ratifi- 
cation were  possible,  would  be  ineffectual. 

The  making  of  this  second  agreement  is  in  itself  an  admission  that 
the  respondent  had  violated  the  provisions  of  the  statute  governing  the 
expenditure  of  the  highway  moneys.  Said  second  agreement  was  made 
for  the  very  purpose  of  making  lawful  the  unlawful  and  unauthorized 
acts  which  had  been  previously  committed  by  the  respondent.  Such 
was  clearly  its  purpose,  and  it  only  emphasizes  the  fact  that  the  re- 
spondent committed  the  act  of  malfeasance  charged  in  the  third  specifi- 
cation of  the  charge. 

[4]  It  appears  from  the  evidence  that  it  was  well  known  to  the  pub- 
lic prior  to  respondent's  re-election  that  his  accounts  and  acts  as  high- 
way superintendent  were  under  investigation  by  the  state  auditors  and 
that  these  matters  and  charges  of  malfeasance  were  made  public  in  the 
local  press  and  discussed  by  the  electors.  After  a  full  discussion  and 
consideration  of  these  very  charges  against  the  respondent,  the  elector- 
ate of  the  town  returned  the  respondent  to  oflice,  re-electing  him  for  a 
term  of  two  years  commencing  on  the  1st  day  of  November,  1913. 
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[5]  It  is  well  settled  that  the  court  has  no  power  to  remove  a  public 
officer  for  acts  done  prior  to  his  present  term  of  office  (People  v. 
Aheam,  131  App.  Div.  30,  115  N.  Y.  Supp.  664,  affirmed  196  N.  Y. 
221.  89  N.  E.  930,  26  L.  R.  A.  [N.  S.l  1153;  Conant  v.  Grogan,  6 
N.  Y.  St.  Rep.  322;  State  ex  rel.  Tyrrell  v.  Jersey  City,  25  N.  J.  Law, 
536),  so  that  the  respondent's  term  of  office  to  which  he  was  elected 
last  spring  could  not  be  affected  by  a  determination  adjudging  him 
guilty  of  malfeasance  or  misfeasance  in  his  present  term.  The  respond- 
ent's re-election,  however,  cannot,  as  a  matter  of  law,  have  any  con- 
trolling influence  or  effect  upon  the  determination  of  this  matter.  The 
fact  that  the  people  have  the  right  to  nominate  and  re-elect  a  man  to 
an  office  from  which  he  has  been  removed  does  not  affect  the  binding 
force  of  the  express  provision  enacted  by  the  people  themselves 
that  an  official  who  has  violated  the  mandate  of  a  statute  which  has 
been  expressly  enacted  to  govern  and  control  his  official  acts  shall  be 
removed  from  office  and  prevented  from  continuing  to  exercise  the 
trusts,  powers,  and  duties  of  the  office  during  the  term  in  which  he  has 
been  found  guilty  of  official  misconduct.  Any  other  construction  would 
completely  nullify  the  act  of  the  Legislature  and  would  in  effect  re- 
peal the  statute,  or  at  least  make  it  inoperative  in  a  special  case.  The 
people  themselves  have  placed  limitations  upon  their  own  power  and 
are  forced  to  give  obedience  collectively  as  well  as  individually  to  the 
lawful  enactments  of  their  Legislature.  It  follows,  therefore,  that  no 
matter  how  inconsistent  it  would  seem  to  be  to  remove  a  man  from 
office  for  the  remainder  of  a  term  when  he  has  been  re-elected  by  the 
people  for  the  same  office  for  the  succeeding  term  with  full  knowledge 
of  his  official  misconduct,  the  plain  mandate  of  the  statute  makes  it  im- 
perative upon  the  court  to  order  his  removal  if  his  violation  of  the  stat- 
ute has  been  established.  Any  other  disposition  of  the  matter  would 
be  judicial  legislation. 

The  order  of  the  town  board  of  Oyster  Bay  appealed  from,  dis- 
missing the  said  charges  against  the  respondent,  must  be  reversed. 

Order  reversed. 


(82  Misc.  Bep.  271.) 

FRANCIS  ▼.  PEBBT. 

(Oneida  County  Court     October,  191S.) 

1.  AssociATioirs  (I  20*) — ^Aotiows  bt— Partus. 

An  unincorporated  association  cannot  sue  In  Its  own  name. 

[Ed.  Note. — For  other  cases,  see  Associations,  Cent.  Dig.  H  86-43;  Dec. 
Dig.  f  20.*1 

2.  JusncBS  OF  THE  Peace  (8  174*) — Appeai^ — Parties — Dbfeots — Amendmewt. 

Wliere  an  action  was  brongbt  by  an  unincorporated  association  In  Its 
own  name,  and  defendant,  after  bis  demurrer  was  overruled,  answered 
and  subsequently  appealed  to  the  County  Court,  the  County  Court  was 
authorized,  under  Code  Cly.  Proc.  i  723,  to  permit  It  to  amend  by  in- 
serting the  name  of  its  president  as  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Justices  of  the  Peace,  Cent  Dig.  fl 
666-693;    Dec.  Dig.  {  174.*] 

*For  oUiar  case*  aee  same  topic  ft  {  NUion  tn  Dao.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indazaa 
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8.  Absociatioks  (|  16*) — Powkbs — ^Ultba  Vntxa — ^Telkphoick  Bxohanq». 

Where  a  nmnber  of  penwns  Informally  organized  an  unincorporated 
aBsodatlon  for  building  a  telephone  line  to  their  reepectlTe  residences, 
which  line  they  built  and  paid  for,  their  central  switching  being  done 
for  several  years  by  another  concern,  It  was  not  an  ultra  vires  act  for 
the  association  to  establish  a  central  station  of  Its  own. 

[Ed.  Mote. — For  other  cases,  see  Assodations,  Cent  Dig.  {{  19-25;  Dec. 
Dig.  {  15.*] 
4.  Associations  (5  17*) — Mbetinos — Vote  fob  ExPENDrrnsKS. 

Where  a  majority  of  the  members  of  an  unincorporated  association 
having  no  by-laws  were  present  at  a  meeting,  and  a  majority  of  those 
present  voted  favorably  to  an  expenditure  for  improvements,  the  expendi- 
ture was  legally  authorized,  though  those  voting  In  favor  of  It  did  not 
constitute  a  majority  of  the  total  membership. 

[Ed.  Note. — ^For  other  cases,  see  Associations,  Cent  Dig.  {  30;  Dec. 
Dig.  S  17.«] 

6.  Evidence  (|  351*) — Documents — Mintjtb  Book  of  Association. 

The  minute  book  of  an  unincorporated  association  is  competent  evi- 
dence of  action  taken  by  the  assoidatlon  at  a  meeting. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {|  1388-1387; 
Dec.  Dig.  §  351.*] 

6.  Associations  ({  20*) — Action  roK  Assessment — Sutficienct  or  Evidenck. 

Evidence,  in  an  action  by  the  president  of  an  unincorporated  associa- 
tion against  a  member  for  an  assessment  for  Improvements  made  by  a 
committee,  held  to  show  that  the  committee  were  empowered  by  the  as- 
sociation to  make  the  improvements. 

[Ed.  Note. — For  other  cases,  see  Assodations,  Cent  Dig.  H  3S-43;  Dec. 
Dig.  {  20.*] 

7.  Associations  (S  7*) — Action  fob  Assessment — Estoppel. 

Where  the  son  of  a  deceased  member  of  an  unincorporated  association 
suffered  himself  to  be  elected  a  member  and  acted  as  a  member  and  of- 
ficer of  the  association  and  voted  upon  the  proposition  of  making  an  ex- 
penditure for  Improvements,  he  was  estopped,  in  an  action  against  him 
to  recover  his  share  of  the  expense  of  tiie  Improvement,  to  deny  that  he 
was  a  member  of  the  association. 

[Ed.  Note.— For  other  cases,  see  Associations,  Cent  Dig.  f  7 ;  Dec  Dig. 
J  7.*] 

Appeal  from  Justice  Court 

Action  by  Richard  B.  Francis,  as  president  of  the  Enlli  Telephone 
Company,  against  Stanley  Perry.  From  judgment  for  plaintiflf  in  jus- 
tice court,  defendant  appeals.    Judgment  for  plaintiff. 

B.  A.  Capron,  of  Boonville,  and  Josiah  Perry,  of  Utica,  for  appel- 
lant. 
R.  B.  Jones,  of  Remsen,  and  E.  M.  Willis,  of  Utica,  for  respondent. 

HAZARD,  J.  The  Enlli  Telephone  Company  is  an  unincorporated 
association  consisting  of  15  or  16  members.  This  action  was  originally 
brought  in  its  name  as  plaintiff.  In  the  justice's  court  a  demurrer  was 
interposed,  intended  to  raise  the  question  of  the  propriety  of  bringing 
the  action  in  that  manner.  The  demurrer  was  overruled,  and  there- 
upon the  defendant  answered.  The  issue  thus  raised  was  tried  out 
before  a  jury,  and  the  plaintiff  recovered.  From  that  judgment  de- 
fendant has  taken  an  appeal,  asking  for  a  new  trial  in  the  County 
Court. 

•For  other  cum  see  same  topic  &  !  ntimber  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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The  Enlli  Telephone  Company  has  figured  as  plaintiff  throughout 
all  this  procedure.  Upon  the  case  coming  up  for  trial  in  the  County 
Court  the  objection  was  again  raised,  viz.,  that  the  complaint  did  not 
state  a  cause  of  action  (in  favor  of  the  Enlli'Telephone  Company).  A 
motion  was  then  made  by  the  plaintiff  to  amend  all  processes  and  pro- 
ceedings by  inserting  the  name  of  Richard  B.  Francis  as  president  of 
the  Enlli  Telephone  Company.  This  moticMi  was  granted,  but  it  is 
urged  that  the  court  was  without  power  so  to  do. 

[1]  There  can  be  no  doubt,  and  in  fact  no  argument  is  made  on  the 
proposition,  that  the  bringing  of  the  action  in  me  name  of  this  unin- 
corporated association  was  impropei*. 

[2]  Had  defendant  rested  when  his  demurrer  was  overruled  and 
appealed  upon  questions  of  law,  there  could  be  no  question  of  the  out- 
come. However,  he  has  seen  fit  to  interpose  an  answer,  and  to  take  an 
appeal,  asking  for  a  new  trial.  He  therefore  comes  into  this  court 
upon  the  pleadings  consisting  of  a  complaint  and  his  answer,  and,  while 
he  well  might  raise  the  question  of  the  sufficiency  of  the  pleadings  and 
proceedings,  I  think  that  under  all  the  circumstances  the  County  Court 
had  power  under  section  723  of  the  Code  of  Civil  Procedure  to  allow 
the  amendment.  McKane  v.  Democratic  General  Committee,  1  N.  Y. 
Supp.  580;  Messier  v.  Schwarzkopf,  35  Misc.  Rep.  72,  71  N.  Y.  Supp. 
241 ;  Dean  v.  Gifbert,  36  N.  Y.  Supp.  1004;  Thompson  v.  Colonial 
Assurance  Co.,  33  Misc.  Rep.  38,  68  N.  Y.  Supp.  143. 

In  the  latter  case  it  was  held  that  the  action  was  improperly  brought 
under  section  1919  of  the  Code,  and  the  demurrer  was  sustained  on 
that  ground,  but  leave  was  there  given  to  amend.  While  the  power 
to  do  so  has  been  attacked  in  the  appellant's  brief,  I  think  that  both 
in  reason  and  in  law  it  was  vested  in  this  court  and  was  properly  ex- 
ercised. 

[3]  The  plaintiff  concern  was  organized  very  informally  in  1908. 
Fifteen  residents  of  the  town  of  Remsen  signed  an  agreement  binding 
themselves  to  pay  an  equal  share  for  building  a  telephone  line  to  their 
respective  residences.  The  line  was  built  and  paid  for.  The  parties 
proceeded  with  considerable  informality,  never  having  adopted  any- 
thing that  amounts  to  even  a  constitution  or  by-laws;  but  they  held 
meetings  and  elected  officers,  and  without  going  more  into  detail  it 
may  be  fairly  said  to  be  proven  that  they  became  what  is  in  law  known 
as  an  unincorporated  association,  existing  for  the  purpose  of  main- 
taining an  independent  telephone  in  the  residence  of  each  of  its  mem- 
bers. For  some  years  they  had  their  central  switching  done  by  another 
concern,  but  the  cost  constantly  increased,  and  the  subject  of  making 
different  arrangements — in  short,  hdving  their  own  exchange — ^began 
to  be  agitated.  At  a  meeting  held  June  29,  1911,  a  committee  was  ap- 
pointed to  meet  with  certain  other,  .similar  associations  "and  to  do  busi- 
ness with  them."  Another  meeting  was  held  March  8,  1912,  at  which 
it  is  claimed  the  committee  reported,  and  a  vote  was  there  taken  upon 
the  question  of  whether  the  Enlli  Telephone  Company  should  operate 
its  own  exchange.  Twelve  members  were  present,  eight  of  whom  voted 
in  favor  of  the  proposition  and  four  against  it.  A  committee  of  three 
was  then  appointed,  and  this  committee  proceeded  to  purchase  and 
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install  an  exchange.  All  the  members  of  the  association  were  con- 
nected with  the  new  exchange  and  the  expense  of  it  divided  equally 
among  the  members.  Several  of  them  refused  to  pay,  including  the 
defendant,  and  it  is  to  recover  the  assessment  comprising  the  defend- 
ant'a  pro  rata  share  of  installing  the  exchange  that  Uiis  action  is 
brought. 

It  is  claimed  on  the  part  of  the  defendant-appellant  that  the  exten- 
sion of  the  line  necessary  to  carry  out  the  different  arrangements  with 
reference  to  switching  was  outside  of  the  power  and  scope  of  the  asso- 
ciation, that  its  power  and  scope  was  limited  strictly  by  the  original 
agreement  signed  by  the  15  original  members,  and  that  the  organization 
had  no  power  to  alter  or  change  that  line  in  any  manner ;  in  short,  to 
reduce  the  defendant's  contention  to  legal  verbiage,  they  sa^  the  act 
of  the  association  in  extending  its  line  and  erecting  or  participating  in 
the  erection  of  an  exchange  was  ultra  vires.  The  proposition  is  argued 
at  great  length  by  both  sides  and  we  must  examine  it  As  above  stated, 
the  concern  is  practically  without  either  constitution  or  by-laws.  It 
started  out  with  an  informally  drawn  contract,  the  substance  of  which 
has  already  been  stated,  and  the  question  is  as  to  whether  it  must  for 
all  time  be  bound  strictly  by  the  terms  of  that  contract,  or  whether  it 
might  broaden  out  and  increase  its  membership  and  its  scope.  Appel- 
lant's counsel  says  that,  if  it  might  extend  its  lines  for  a  few  rods,  it 
might  extend  them  even  as  far  as  Utica,  or  indeed  it  might  go  to  New 
York  with  the  line,  and  seems  to  think  the  argument  conclusive  against 
the  power  of  the  corporation  to  extend  its  Tines  for  the  few  rods  in 
question.  After  deliberation  I  am  utterly  unable  to  agree  with  that 
proposition.  If  we  view  the  original  agreement  as  a  contract,  we  find 
nothing  whatever  in  it  providing  that  the  status  quo  therein  and  thereby 
provided  for  should  be  forever  maintained  or  maintained  for  any  defi- 
nite length  of  time.  As  a  mere  matter  of  contract,  there  is  nothing  to 
prevent  a  subsequent  amendatory  agreement.  If  we  treat  that  contract 
as  the  constitution,  or  if  we  might  stretch  a  point  and  regard  it  as  the 
by-laws  of  the  association,  still  there  is  nothing  in  it  which  prevents  or 
interferes  with  its  being  amended  at  any  time  by  proper  vote  of  the 
interested  parties.  I  think  the  association  had  powers,  within  the  rea- 
sonable scope  and  line  of  its  purpose,  to  make  any  change  that  its  mem- 
bers saw  fit.    Ostrom  v.  Greene,  161  N.  Y.  362,  55  N.  E.  919. 

[4]  It  seems  also  clear  to  me  and  beyond  the  need  of  discussion  that 
the  trivial  extension  and  the  alteration  to  meet  changed  conditions  were 
fairly  within  the  scope  and  purpose  for  which  the  association  was  orig- 
inated. Appellant  has  used  considerable  ingenuity  in  throwing  obstacles 
in  the  way  of  the  collection  of  this  assessment  and  urges  that,  even  as- 
suming the  changes  in  question  were  ultra  vires,  that  such  changes 
were  not  authorized  by  a  majority  YOte  of  the  association.  He  claims 
that  the  association  consisted  of  16  members,  whereas  only  8  voted  in 
favor  of  the  proposition,  and  that  it  was  therefore  lacking  of  a  ma- 
jority.   He  ates  4  Cyc.  310,  which  says : 

"A  majority  of  members,  however,  possess  authority  to  control  the  action 
of  the  assodatloii  as  to  all  matters  within  the  scope  of  the  objects  for  which 
the  association  was  formed,  whether  such  objects  are  menttoued  In  the  arti- 
cles of  the  association  or  are  necessarily  ai^lled  therefor." 
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If  this  is  to  be  taken  for  a  literal  statement  of  the  law,  and  if  the 
plaintiff  concern  consisted  of  16  members,  of  course  it  follows  that  8 
of  its  members  did  not  constitute  a  majority.  The  proposition  is  in- 
genious, but  I  think  lacks  merit  In  the  -absence  of  anything  in  the 
nature  of  by-laws,  I  think  it  may  be  said  that  in  an  association  of  just 
this  kind  it  might  require  a  majority  of  all  the  members  to  constitute 
a  quortmi,  or  perhaps  to  bring  the  action  of  the  corporation  within  the 
above-stated  rule  quoted  from  Cyc.  It  is  held  in  Ostrom  v.  Greene, 
20  Misc.  Rep.  177,  184,  45  N.  Y.  Supp.  852,  that  it  is  not  even  neces- 
sary for  a  majority  of  members  to  be  present  at  a  meeting.  In  the  same 
case,  in  the  Court  of  Appeals  (161  N.  Y.  353,  55  N.  E.  919),  the  court 
seems  to  more  or  less  tentatively  concede  that  where  there  is  a  limited 
number  of  members  a  majority  of  all  the  members  might  be  necessary 
to  constitute  a  quorum  (161  N.  Y.  363,  55  N.  E.  919).  Later  on 
<161  N.  Y.  365,  55  N.  E.  923)  it  says: 

"A  majority  is  endtled  to  control,  and  the  minority,  however  bard  It  may 
be,  must  submit." 

I  think  upon  all  the  authority  that  I  have  been  able  to  find  that  I 
must  decide  that,  if  a  majority  of  the  members  of  this  association  were 
present  and  voted  at  the  meeting,  the  members  are  bound  by  such 
action,  notwithstanding  that  the  affirmative  vote  for  the  expenditure 
involved  may  not  have  been  made  by  a  majority  of  the  members  of  the 
association,  provided  a  majority  of  the  association  voted  one  way  or 
the  other  on  the  proposition. 

[5,  B]  We  now  come  to  the  question  of  fact  which  was  sharply 
litigated  in  this  action  which  was  as  to  whether  at  the  meeting  of  March 
8,  1912,  the  committee  of  three  then  appointed  were  given  power,  or 
whether  they  were  in  fact  simply  authorized  to  investigate  the  cost  of 
the  proposed  improvement  and  report  back.  Much  hard  swearing  on 
this  subject  has  been  done  by  both  sides;  in  fact,  this  controversy,  un- 
important as  far  as  financial  amounts  go,  seems  to  have  been  taken  very 
seriously  by  the  members  of  the  association  and  the  residents  in  that 
neigborhood.  At  the  outset  of  this  question  another  point  is  raised 
as  to  the  status  as  evidence  of  the  minute  book  kept  by  the  organiza- 
tion. A  book  was  produced  and  identified  as  the  minute  book  kept  by 
the  secretary  of  the  association.  It  was  testified  by  several  witnesses 
that  the  secretary  (now  deceased)  kept  the  book  in  the  usual  manner, 
that  he  was  seen  to  write  in  it  at  meetings,  and  several  witnesses  stated 
that  so  far  as  the  minutes  of  the  meeting  in  question  were  concerned 
it  correctly  described  the  action  taken.  Some  more  of  them  say  that 
it  does  not  state  the  resolution  in  full.  The  minutes  were  received  in 
evidence  by  the  court  for  what  they  were  worth,  and  we  may  briefly 
consider  how  much  that  is.  There  seems  to  be  Uttle  law  on  the  subject 
as  applied  to  unincorporated  associations.  As  applied  to  corporations, 
it  has  been  held  that  the  records  constitute  even  the  best  evidence  of 
corporate  action.  Dennis  v.  Joslin  Mfg.  Co.,  19  R.  I,  666,  36  Atl. 
129,  61  Am.  St.  Rep.  80S;  Highland  Turnpike  Co.  v.  McKean,  10 
Johns.  156,  6  Am.  Dec.  324;  Partridge  v.  Badger,  25  Barb.  171. 

While  I  do  not  find  any  direct  authority,  at  least  in  this  state,  I 
think  we  may  reason  by  analogy  and  hold  that,  where  a  question  of  fact 
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arises  as  to  what  the  action  of  an  unincorporated  association  at  one  of 
its  meetings  was,  the  books  when  properly  proven  may  be  received  as 
some  evidence  of  what  that  action  was.  The  trouble  of  reaching  a  de- 
cision of  who  is  right  in  his  contention  as  to  whether  authority  was 
or  was  not  given  this  committee  is  not  eliminated  by  reference  to  the 
minute  book,  and  we  get  very  little  assistance  from  it,  because  the  rec- 
ord, eliminating  grammatical  errors,  reads : 

"Moved  and  carried  that  R.  B.  Franda,  WUUam  Jones  and  M.  Owen  act  as 
a  committee  to  meet  the  other  telephone  companies  and  see  about  a  new 
telephone  exchange." 

Having  recourse  to  oral  testimony  given  in  the  case,  we  find  that 
several  witnesses  have  testified  on  behalf  of  the  plaintiff  that  the  com- 
mittee was  given  power  to  proceed,  and  a  slightly  larger  number  have 
testified  that  the  committee  was  not  given  power.  This  is  the  question 
around  which  this  litigation  revolves,  and  over  which  many  of  the  in- 
habitants of  the  town  of  Remsen  are  at  war.  If  we  might  settle  it  by 
the  simple  process  of  counting  witnesses,  the  defendant  would  have 
a  preponderance;  but  manifestly  that  method  is  improper,  and  we 
have  to  consider  the  testimony  of  these  various  witnesses  in  the  light  of 
probability  and  in  connection  with  the  undisputed  evidence  of  the  case. 
At  the  end  of  the  trial  I  carried  away  a  distinct  impression  that  the 
resolution  in  question  did  in  fact  authorize  the  doing  of  the  work  in 
question.  I  have  re-read  the  evidence  several  times  and  examined 
the  exhibits,  and  still  have  that  impression.  A  brief  review  of  the  ad- 
mitted facts  probably  will  explain  it.  As  early  as  June,  1911,  a  com- 
mittee had  been  appointed  to  make  practically  the  same  investigation 
as  it  is  claimed  now  that  the  committee  appointed  March  8,  1912,  was 
to  make.  It  does  not  seem  likely  that  one  committee  after  another 
would  be  appointed  simply  to  investigate.  Again  at  the  meeting  of 
March  8th,  and  presumably  after  the  previously  appointed  committee 
had  reported,  although  the  question  of  whether  it  did  report  at  all  was 
controverted,  there  was  undoubtedly  a  very  considerable  controversy 
among  those  present,  and  a  nimiber  of  speeches  were  made,  and  conr 
siderable  acrimony  developed.  Then  a  vote  was  taken.  The  minutes 
say,  it  was  a  "vote  for  a  new  central."  That  vote  stood  eight  in  favor 
to  four  against.  Nor  is  there  any  question  about  that  vote  or  what 
was  voted  on.  Mr.  Robert  R.  Pritchard,  at  one  time  a  president  of  the 
Enlli  Telephone  Company,  and  apparently  a  leader  in  the  defense,  testi- 
fied: 

"We  voted  eight  to  fonr  on  the  question  of  how  many  were  In  favor  of  a 
new  central  and  how  many  opposed." 

Beyond  all  controversy  that  vote  was  not  on  any  tentative  proposi- 
tion, and  it  occurred  after  long  debate,  and  was  a  roll  call  vote;  the 
minutes  showing  who  voted  for,  and  who  against,  in  detail.  It  was  sat- 
isfying to  my  mind  that,  after  such  a  vote  was  taken  and  the  committee 
appointed,  the  purpose  of  that  committee  was  not  simply  to  investigate 
and  report.  I  am  persuaded  that  it  was  the  intention  and  understand- 
ing of  those  present  that  they  were  voting  finally  for  or  against  a  new 
exchange,  and  that  question  was  settled.    It  was  followed  by  the  elec- 
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tion  of  a  committee,  and  it  seems  to  me  to  hold  that  that  committee 
was  not  given  power,  and  to  believe  those  who  say  it  was  not  would 
be  indtdging  in  doubts  that  have  no  real  foundation  or  support  under 
the  facts  and  circumstances  surrounding  the  situation.  I  do  not  think 
that  any  one  of  the  defendant's  witnesses  intentionally  testified  falsely ; 
but  it  seems  to  me  palpable  that  they  are  mistaken  in  sa}ring  that,  after 
the  association  had  committed  itself  by  an  eight  to  four  vote  on  the 
proposition  of  having  a  new  central  and  appointing  a  committee,  that 
committee  was  not  authorized  to  do  business.  Even  the  committee 
of  June  29,  1911  (as  appears  by  the  minutes),  was  "authorized  to  do 
business."  One  or  two  meetings  a  year  seem  to  have  been  all  that  that 
association  had,  and,  if  it  would  vote  and  commit  itself  to  the  question 
of  putting  in  a  new  exchange,  it  seems  idle  after  having  so  committed 
itsdf  to  appoint  a  committee  simply  to  find  out  what  it  would  cost. 
They  had  decided  to  have  it  anyway,  according  to  the  testimony  of 
defendant's  own  witnesses. 

[7]  But  even  after  deciding  the  question  of  fact  adversely  to  the  de- 
fendant's contentions  we  are  met  with  another  proposition  which  it  is 
claimed  absolves  him  from  liability.  It  is  claimed  that  the  defendant 
is  not  a  member  of  the  Knlli  Telephone  Company,  and  we  have  to  con- 
sider that  question.  Defendant's  father  was  one  of  the  signers  of  the 
original  association  agreement.  He  died  in  1910.  Thereafter  defend- 
ant attended  a  meeting  of  the  plaintiff  association,  and  he  says  that  a 
motion  was  made  that  he  (the  defendant)  be  taken  as  a  member.  He 
says  he  said  nothing  in  opposition  or  otherwise,  and  that  he  was  elected 
as  a  member.  He  admits  'that  he  voted  at  meetings  thereafter,  that  he 
became  an  ofiicer  of  the  association,  and  that  he  paid  some  assess- 
ments. He,  however,  says  that  he  used  money  which  he  obtained  from 
his  mother,  who  was  administratrix  of  his  father's  estate,  to  pay  these 
assessments;  but  it  is  not  claimed  that  he  so  stated  to  any  one  con- 
nected witli  the  plaintiff  concern.  It  is  said  in  American  &  English 
Encyclopedia  of  taw,  vol.  25  (2d  Ed.)  1134: 

"Whetber  a  person  Is  or  la  not  a  member  of  an  association  is  a  question  of 
fabt,  to  determine  wtal<^  the  intent  and  understanding  of  tbe  parties  at  the 
time  such  person  Is  alleged  to  have  become  a  member,  as  well  as  his  subse- 
Vient  acts,  may  be  considered  by  the  Jury." 

If  the  foregoing  expression  represents  the  law  on  the  subject,  and  I 
think  it  does,  it  seems  to  me  that  this  defendant  is  estopped  from  rais- 
ing any  such  claim.  It  does  not  appear  to  be  either  fair  or  just  or' 
legal.  Concededly  he  voted  upon  the  very  proposition  at  issue,  and  I 
think  he  should  not  be  heard  to  say  that  he  had  no  right  so  to  do.  It 
is  quite  true  that  if  the  question  were  one  between  his  father's  estate 
and  the  company,  or  him,  that  a  different  conclusion  might  be  reached ; 
but,  as  between  this  defendant  and  the  company  which  for  several 
years  he  had  assiuned  to  be  a  member  and  officer  of,  I  do  not  think 
he  should  be  heard  to  say  that  he  had  all  the  while  been  acting  in  a  rep- 
resentative capacity,  entirely  without  any  warrant  or  authority  from 
any  one.  He  suffered  himself  to  be  elected  a  member,  apparently  ac- 
cepted the  membership  and  acted  as  a  member,  and  I  think  must  now 
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be  held,  so  far  as  the  present  situation  is  concerned  at  least,  to  be  a 
member. 

If  the  foregoing  conclusions  are  correct,  this  .defendant  and  all  the 
other  members  of  the  association  are  liable  for  their  pro  rata  shares. 
Their  situation  is  somewhat  analogous  to  that  of  the  stockholders  of 
a  corporation,  liable  for  assessments.  It  is  probably  accurate  to  say 
that  so  far  as  the  committee  is  concerned,  acting  for  the  association, 
they  bind  the  members  as  their  agents,  and  that  the  committee  of  three 
then  appointed  in  the  matter  of  the  extension  and  switch  board  in  ques- 
tion were  the  agents  of  this  defendant  and  the  other  members.  Mc- 
Cabe  V.  Goodfellow,  133  N.  Y.  89,  95,  30  N.  E.  728,  17  U  R.  A.  204. 
The  committee  having  gone  on  and  incurred  expenditures  on  account 
of  the  association,  and  as  has  been  held  with  the  consent  of  the  associa- 
tion, the  members  are  liable  for  their  pro  rata  share.  Troy  Iron  & 
Nail  Factory  v.  Coming,  45  Barb.  231. 

The  plaintiff  may  therefore  have  judgment  for  the  amount  de- 
manded in  the  complaint,  with  costs. 

Judgment  for  plaintiff. 


(82  Misa  Bep.  S74.) 

In  re  MARTIN'S  WIUi. 

(Surrogate's  Court,  New  Tork  County.    November  18,  1913.) 

1.  WttM  (I  62*) — Pbobate — Sanity. 

Wbere  It  was  shown  that  the  testator  was  afflicted  with  Insanity  of  a 
periodic  nature,  the  proponent  has  the  burden  of  proving  that  the  will 
was  executed  during  a  ludd  Interval. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  fi  lOl-UO:  Dec.  Dig. 
5  62.«] 

2.  Wills  (5  34*) — Pbobate — Saritt. 

The  legal  test  of  sanity  Or  competency  to  make  a  wlU  is  whether  the 
acts  of  the  testator  correspond  with  his  normal  acts  and  conduct  at  a 
time  he  is  conceded  to  have  been  of  sound  mind. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  H  71-78;  Dec  Dig. 
i  34.»] 

3.  Wills  (J  64*) — Pbobate — Sanitt — ^Evidence. 

To  test  the  sanity  or  competency  of  testator,  proof  of  his  acts  and  con- 
duct in  great  detail  is  admissible. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent  Dig.  U  131-134,  136 ;  Dec 
Dig.  i  54.*] 

4.  Wills  ({  34*) — Pbobate — Sanitt. 

One  of  the  legal  tests  of  sanity  or  competency  to  make  a  will  being 
whether  the  testator  at  the  time  of  making  reacts  the  common  facts  and 
events  of  his  life,  the  fact  that  he  is  In  such  a  mental  condition  that  he 
needs  medical  attention  will  not  necessarily  render  his  will  invalid. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  fS  71-74;  Dec.  Dig. 
|34.«] 

6.  Wills  (|  65*) — Pbobate — Capacitt. 

That  an  allographlc  will  bears  internal  evidence  of  sanity  does  not  es- 
tablish capacity  to  make  it 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  gf  137-158,  161 ;  Dec. 
Dig.  g  65.*] 

•For  oUier  cases  sM  same  toplo  ft  I  Kumaa  in  Dae.  a  Am.  Digs.  1M7  to  date,  ft  Rep'r  Indexes 
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e.  Wuxs  (f  155*) — Pbobatk — Psoor  of  Wnx, 

A  will  hurriedly  concocted  by  persons  not  acqnalnted  with  the  testator, 
and  when  he  is  not  In  the  hands  of  his  friends,  will  be  scrutinized  more 
closely  by  the  court  than  one  executed  under  more  normal  circumstances. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  U  375-881;  Dec.  Dig. 
f  155.»] 

7.  BXXOOTOBS  AND  AOiaNISIBATOBS  (i  74*) — OlTICB  01  BZKOTTTOB. 

An  executor  may  be  called  the  "eadem  persona"  of  the  testator,  and  oc- 
cupies a  position  of  highest  responsibility. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Dec. 
Dig.  i  74.»] 

8.  Wnxs  (§  114*) — ^Attesting  Witnmsw — Ptjbpobk. 

Attesting  witnesses  to  a  will  are  required  to  see  that  there  is  no  fraud 
committed  on  the  testator,  and  that  the  act  of  testamentation  Is  free 
and  Tolantary. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent  Dig.  il  277-279;  Dec.  Dig. 
I  U4.»l 

9.  Wnxs  (I  294*) — Compbtinot — ^Attkstino  WiTNESsxa. 

Because  the  act  of  testamentation  is  quasi  public,  attesting  witnesses 
are  competent  to  give  thdr  opinion  upon  the  capacity  of  the  testator  ftnd 
his  freedom  from  restraint 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  ||  679-684;  Dec.  Dig. 
I  294.*] 

10.  Wills  (|  62*) — Pbobate — Saritt. 

The  burden  of  proof  on  the  whole  case  is  on  the  proponents  of  the  will, 
where  probate  is  contested  on  the  ground  of  insanity. 

[Ed.  Note.^For  other  cases,  see  Wills,  Cent  Dig.  {f  101-110;  Dec.  Dig. 
i  62.*] 

11.  EviDKNCB  (i  553*) — Opinion  Evidbncb— Htpothitioai,  Qtjistionb. 

A  hypothetical  question  should  concisely  state  the  facts  on  which  the 
opinion  of  the  expert  is  to  be  given,  and  it  is  Improper  to  detail  all  the 
evidence  Introduced  on  the  trial. 

(Bd.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  ((  236&-2374; 
Dea  Dig.  i  5S3.*] 

12.  EVIDERCS  (f  606*) — Pbobatk — Irsanitt. 

Physicians  who  have  examined  one  whose  competency  to  execute  a  will 
Is  in  controversy  may  state  their  opinion  directly,  without  detailing  the 
&cts  upon  which  the  conclusion  is  based,  leaving  them  to  be  brought  out 
on  cross-examination. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent.  Dig.  |  2370 ;  Dec.  Dig. 
{  665.*) 

13.  Wills  (J  37*>^SANrrT  of  Testatob — PBEsuxpnoRa 

When  lucid  intervals  have  to  be  computed  by  days  and  hours,  courts 
should  be  strongly  Inclined  on  that  ground  alone  to  disbelieve  In  the 
restoration  of  the  testator  to  a  state  of  disposing  capacity  at  the  time  of 
the  execution  of  the  will. 

[Ed.  Note. — ^For  other  cases,  see  Wills,  Cent  Dig.  {  77 ;  Dec.  Dig.  |  37.*] 

14.  Coums  (§  89*) — Pbecedents— Oivil-Law  Precedents. 

Precedents  from  the  civil  law  are  binding  on  a  court  of  probate  in  the 
absence  of  precedents  from  the  common  law. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent  Dig.  ||  811,  812;  Dec. 
Dig.  8  89.*] 
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15.  WlLI.8  (J  52*) — PbOBATE — BTJBDltN  OF  Pboof. 

The  proponent  of  a  will  is  bound  to  satisfy  the  conscience  of  a  probate 
court  that  the  will  he  propounds  is  that  of  a  free  and  capable  testator; 
and,  if  he  fails,  the  court  may  then  pronounce  against  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  ({  101-110;  Dec.  Dig. 
S  52.*] 

16.  Courts  (5  198*)— Pbobats  Law. 

Probate  law  is  a  universal  law,  as  a  probate  is  a  proceeding  in  rem. 
[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  If  469,  471-47S,  478 ; 
Dec.  Dig.  {  198.*] 

17.  Wills  (j  55*) — Pbobatk — Sawitt  or  Testatob. 

In  a  proceeding  for  the  probate  of  a  wlU,  evidence  fteld  insufficient  to 
show  the  sanity  of  the  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  ||  137-158,  161;  Dec. 
Dig.  S  65.*] 

In  the  matter  of  proving  the  last  will  and  testament  of  John  C 
Martin,  deceased.    Probate  denied. 

Frederic  H.  Cowden,  of  New  York  City  (Yorke  Allen,  of  New 
York  City,  of  counsel),  for  proponent 

Allen  &  Sabine,  of  New  York  City,  for  Fidelity  Trust  Company, 
legatee. 

Thomas  Carmody,  Atty.  Gen.,  intervening  for  indefinite  beneficia- 
ries. 

James  Cowden  Meyers,  of  New  York  City,  for  contestants  next  of 
kin. 

Graham  &  L'Amoreaux,  of  New  York  City,  for  contestant  Wing. 

Frederick  W.  Garvin,  of  New  York  City,  for  contestant  College 
Board  of  Presbyterian  Church  in  United  States  of  America. 

Parsons,  Closson  &  Mcllvaine,  of  New  York  City  (Herbert  Parsons, 
.  William  E.  Camochan,  and  Edward  C.  Sperry,  all  of  New  York  City, 
of  counsel),  for  contestant  Board  of  Home  Missions  of  Presbyterian 
Church  in  United  States  of  America  and  another. 

Charles  H.  Beckett,  of  New  York  City,  of  counsel,  for  all  contest- 
ants. 

FOWLER,  S.  When  this  cause  was  heard  before  at  the  chambers 
of  this  court  (80  Misc.  Rep.  17,  141  N.  Y.  Supp.  784)  it  was  held  that 
the  motion  to  consolidate  the  several  proceedings  for  the  probate  of 
different  paper  writings,  purporting  to  be  the  last  will  and  testament 
of  John  C.  Martin,  deceased,  was  premature,  and  that  such  motion 
should  be  brought  on  before  the  surrogate  presiding  at  the  Trial  Tertn 
of  this  court  When  the  matters  accordingly  came  on  again  at  the 
Trial  Term,  the  surrogate  decided  that  the  later  paper  should  be  first 
proceeded  on,  and  the  other  reserved,  as  in  the  event  that  the  later 
paper  was  not  established  as  a  testamentary  script,  duly  executed  un- 
der the  appropriate  statute  of  wills,  the  devisees,  legatees,  and  next  of 
kin  and  heirs  at  law  of  John  C.  Martin,  concerned  in  the  earlier  will 
only,  would  be  relieved  of  much  unnecessary  litigation  and  expense. 
When  the  standing  of  those  who  may  contest  an  earlier  testamentary 
script  depends  solely  on  rights  to  be  derived  from  the  probate  of  a 
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later  paper,  the  validity  of  the  later  paper,  if  at  issue,  must  &tst  be  de- 
termined.   80  Misc.  Rep.  27,  141  N.  Y.  Supp.  784. 

This  present  proceeding  is  one  for  the  probate  of  the  paper  writing, 
dated  31st  of  July,  1912,  and  alleged  to  be  the  last  will  and  testament 
of  John  C.  Martin,  deceased,  executed  in  due  form  of  law.  The  alle- 
gations or  objections  interposed  to  the  probate  state  that  the  paper 
writing  is  not  such  last  will  and  testament,  and  that  on  the  date  it  pur- 
ports to  be  executed  John  C.  Martin  lacked  testamentary  capacity  and 
was  unlawfully  restrained  and  influenced  in  and  about  the  testamen- 
tary act  of  execution.  The  testimony  produced  by  the  parties  on  the 
trial  was  unusually  extended,  and  the  cause  has  been  presented  with 
the  utmost  precision,  learning,  and  professional  insistence — the  briefs 
alone  number  some  650  pages — ^and  yet  the  issue  is  a  narrow  one.  The 
matter  might  be  very  briefly  decided,  were  it  not  for  the  fact  that  tra- 
dition and  custom  exact  from  the  official  presiding  in  courts  of  this 
character  a  somewhat  extended  review  of  the  evidence,  and  the  rea- 
sons for  his  application  of  legal  principles,  in  order  that  the  tribunals 
charged  with  the  ultimate  solution  may  be  the  more  easily  and  better 
informed  of  the  scope  and  incidents  of  the  matter. 

John  C.  Martin,  the  alleged  testator,  was  a  native  of  Pennsylvania, 
but  at  the  time  of  his  death  he  was  a  resident  of  this  county  of  New 
York.  He  had,  in  the  course  of  his  business  career,  been  successful 
in  coal  mining  ventures  at  Portage,  in  his  native  state,  and  at  the  time 
of  his  death  had  accumulated  an  estate  conceded  to  be  upwards  of 
$750,000.  Mr.  Martin  died  on  the  3d  of  September,  1912,  in  about  the 
sixty-seventh  or  eighth  year  of  his  age.  He  was  then  a  widower,  and 
without  children.  His  next  of  kin  and  heirs  at  law  consisted  of  a 
brother  and  seven  sisters  of  the  whole  blood. 

The  paper  now  here  for  probate  was  executed  at  Portsmouth, 
in  the  state  of  New  Hampshire,  on  the  31st  day  of  July,  1912. 
Portsmouth  was  not  Mr.  Martin's  home.  It  appears  that  he  had  left 
Yonkers  in  this  state,  where  he  was  on  a  visit  to  his  sister,  on  July  5, 
1912,  intending  to  stop  at  the  Hotel  Champemowne  at  Kittery  Point, 
on  the  coast  of  Maine.  He  arrived  there  on  the  6th  day  of  July.  It 
was  while  he  was  summering  on  this  part  of  the  Maine  coast  that  the 
Portsmouth  will,  now  oflFered  for  probate,  came  into  existence.  Ports- 
mouth is  within  easy  distance  of  Kittery  Point,  and  Mr.  Martin,  during 
July,  1912,  frequently  visited  Portsmouth. 

[  1  ]  In  the  summer  of  1910,  Mr.  Martin  had  been  out  of  his  mind, 
and  for  a  time  was  actually  confined  and  under  medical  restraint  of 
some  kind.  It  is  proved  by  contestants  that  from  July  to  October, 
191 1,  a  similar  mental  malady,  whatever  it  was,  recurred,  as  it  did  be- 
yond all  controversy  in  some  part  of  the  summer  of  1912.  Whether 
the  last  recurrence  was  before  or  after  the  making  of  the  paper  writ- 
ing of  1912  is  the  great  question.  That  during  several  of  these  at- 
tacks Mr.  Martin  was  insane  is  not  really  disputed  in  this  cause,  and 
it  cannot  be  from  the  evidence.  But  it  is  claimed  by  proponents,  in 
substance,  that  the  mental  malady  which  affected  Mr.  Martin  was  of 
a  periodic  or  acute  kind,  and  that  in  the  intervals  between  his  acute 
attacks  Mr.  Martin  was  possessed  of  a  sound  and  disposing  mind. 
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Upon  this  issue  it  is  incumbent  on  proponent  to  establish  with  par- 
ticularity that  testamentary  capacity  which  is  always  involved  in  the 
legal  act  of  testamentation.  Matter  of  Will  of  Giedney,  142  N.  Y. 
Supp.  157.  In  this  particular  case  the  ordinary  presimiption  of  sanity 
has  little  place  for  precise  application,  as  it  is  demonstrated  that  at 
times  in  his  life  Mr.  Martin  was  manifestly  not  possessed  of  a  sane 
mind. 

The  medical  evidence  adduced  on  both  sides  discloses  that  Mr.  Mar- 
tin was  afRicted  with  what  is  termed  by  the  experts  called  to  the  stand 
"manic  depressive  insanity."  Manic  depressive  insanity  was  testified 
to  be — 

"that  form  of  Insanity  which  Is  characterized  by  a  maniacal  state,  followed 
by  a  state  of  depression,  or  vice  versa." 

The  depression  it  seems  may  precede  the  mania  or  follow  it  I  in- 
fer from  the  medical  testimony  that  depression  of  spirits,  mania,  and 
periodicity  are  features  of  this  type  or  species — ^if  species  it  can  be 
termed — of  mental  derangement.  While  the  medical  evidence  adduced 
was  very  good  of  its  kind,  it  failed  to  disclose  to  me  the  precise  symp- 
toms which  distinguish  "manic  depressive  insanity"  from  other  forms 
of  mental  derangement.  Mania  and  depression  are,  I  think,  character- 
istic of  many  forms  of  insanity.  That  "manic  depressive  insanity"  is 
yet  sufficiently  specialized  or  differentiated  from  other  types  or  forms 
of  mental  disorders  I  had  some  doubt  on  the  trial,  a  doubt  which  is 
confirmed  by  my  inability  to  find  the  word  "manic"  in  either  recog- 
nized works  of  science  or  recognized  books  of  linguistic  authority. 
"Manic"  is  evidently  a  Greek  form,  not  sanctioned  by  English  or  Latin 
usage.  This  shows  that  the  disease  itself  is  somewhat  novel  in  classifi- 
cation, for  scientists  generally  resort  to  the  Greek  for  their  new  termi- 
nology. The  precise  nature,  duration,  and  extent  of  the  malady  af- 
fecting Mr.  Martin  is  of  the  utmost  importance  upon  the  issue  of  his 
capacity  to  testamentate  on  the  31st  of  July,  1912.  If  "manic  depres- 
sive insanity"  is  an  acute  rather  than  a  chronic  mental  disorder,  his 
disorder  did  not  necessarily  incapacitate  Mr.  Martin  at  all  times  from 
making  his  will.  Manic  depressive  insanity  was,  I  think,  first  differen- 
tiated by  alienists  of  this  country  from  other  types  of  insanity  in  a 
much  litigated  and  comparatively  recent  case  in  this  state.  It  was 
perhaps  recognized  before  then  by  a  German  scientist.  Whether  it  is 
in  fact  invariably  periodic  and  has  a  definite  beginning  and  a  definite 
ending  I  have  some  doubt  from  the  medical  testimony. 

It  has  been  often,  I  know,  said  by  alienists  that  the  law,  in  respect 
of  its  attitude  toward  the  mentally  irresponsible,  has  not  kept  pace 
with  modern  specialization  and  scientific  development,  and  that  the  law 
lingers  behind  and  is  really  in  the  century  of  Coke.  This  criticism 
I  do  not  regard  as  altogether  justified,  and  I  shall  take  the  liberty, 
at  the  risk  of  invading  the  domain  of  other  professions,  of  attempting 
to  point  out  what  I  conceive  to  be  the  reason  for  the  divergence  of 
the  two  professions  of  law  and  medicine  on  an  important  question. 
The  difficulty — and  there  is  a  difficulty — with  the  much  to  be  desired 
rapprochement  between  jurisprudents  and  medical  scientists  is  that 
each  views  "mens  sana"  frohi  entirely  different  points  of  view.    The 
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pure  alienist,  or  the  modern  medical  man  who  specializes  in  what 
is  termed  "psychosis,"  or,  in  other  words,  in  mental  derangements,  is 
concerned  primarily  with  the  diagnosis,  treatment,  and  cure  of  mental 
disease.  His  diagnosis  is  based  on  elements  more  refined  and  subtle 
than  the  law  always  tolerates.  He  is  admitted  at  present  to  be  much 
affected  in  his  process  by  psychology,  which  is  the  scientific  exposition 
of  mental  phenomena.  Now,  as  psychology  is  constructed  only  by  the 
inductive  method,  from  almost  innumerable  and, varying  phenomena, 
the  so-called  laws,  discovered  by  psychologists,  are  regarded  by  the 
courts  as  very  debatable.  When  medical  scientists  adopt  the  methods 
of  the  psychologists  they  are  dealing  in  abstractions;  too  much  so 
for  the  finite  and  practical  purposes  of  jurisprudence,  which,  therefore, 
substitutes  standards  of  its  own.  Psychology,  like  logic,  is  a  formal 
science,  and  has  no  precise  application  to  individuals.  As  logic  has 
nothing  to  do  with  the  truth  of  a  particular  proposition,  but  only  with 
its  correspondence  to  the  formal  laws  of  thought,  so  psychology  has 
nothing  to  do  with  the  correspondence  of  particular  mental  phenomena 
to.  the  standards  of  sanity  imposed  by  positive  law.  Positive  law,  on 
the  other  hand,  has  nothing  to  do  with  abstract  generalities,  but  deals 
only  with  individual  instances  and  individual  capacities,  which  it  de- 
termines by  very  simple  tests. 

[2]  Before  proceeding  more  definitely  to  a  consideration  of  the  facts 
established  in  this  cause,  I  shall  review  brie%  the  tests  which  the  law 
prescribes  for  legal  competency  or  sanity.  The  legal  test  of  sanity  or 
competency — ^to  some  extent  only  convertible  terms — ^is  that  the  acts 
and  conduct  of  the  person  whose  sanity  is  under  investigation  shall  cor- 
respond with  normal  acts  and  conduct.  This  does  not  mean,  as  was 
wisely  held  long  ago  by  that  very  distinguished  probate  judge  Sir  H. 
Jenner  Fust,  in  Mudway  v.  Croft  (2  Notes  Cas.  in  Ecc.  Cts.  438),  that 
such  acts  and  conduct  shall  correspond  with  those  of  the  average 
normal  man,  for  no  such  man  exists,  but  that  the  acts  and  conduct 
shown  shall  correspond  with  the  acts  and  conduct  of  the  subject  him- 
self at  the  time  when  he  is  proved  or  conceded  to  have  been  in  health 
and  of  sound  mind.  Eccentricities,  baii  manners,  and  grotesque  con- 
duct, generally,  are  not  evidence  of  insanity  if  they  are  normal  to  the 
man  himself.  An  outrageously  eccentric  man  may  make  a  very  good 
will. 

[3,  4]  It  is  because  of  the  legal  tests  indicated  that  the  law  allows 
proof  of  acts  and  conduct  of  a  testator  in  great  detail.  In  this  cause 
before  me,  the  proofs  of  the  acts  and  conduct  of  Mr.  Martin  are  most 
voluminous  and  detailed.  Another  legal  test  of  insanity  is  this:  Is 
the  testator  shown  to  react  to  the  common  facts  and  events  of  his  life 
(Matter  of  WiU  of  Gedney,  142  N.  Y.  Supp.  157,  175)?  These  are 
very  simple  and  practical  tests  of  mental  capacity.  I  have  had  occa- 
sion to  observe  before  in  other  probate  causes,  where  an  allegation  of 
incompetency  or  want  of  legal  capacity  was  interposed,  that  the  legal 
tests  of  insanity  are  simpler  than  the  medical  tests  (In  re  Schmidt's 
Will,  139  N.  Y.  Supp.  464,  474,  483),  and  the  reason  for  this  is  that 
while  mental  malady  may  be  pronounced  enough  to  need  curative 
treatment,  it  may  not  be  pronounced  enough  to  denote  legal  incapacity. 
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The  surrogate  is  not  permitted  in  cases  of  this  character  to  shelter 
himself  from  all  responsibility  by  accepting  the  mere  opinions  of  ex- 
perts, without  weighing  them  and  subjecting  them  to  the  legal  tests 
indicated.  But  this  is  a  case  so  peculiar  and  subtle  in  character  that  the 
experts'  testimony  is  very  proper  and  helpful  to  the  court.  It  is  en- 
titled to  the  greatest  weight  and  consideration,  for  without  it  it  would 
be  almost  impossible  for  the  surrogate  to  arrive  at  correct  conclusions, 
so  delicate  are  the  medical  problems  involved.  And  yet  here  it  must 
be  subjected  to  the  tests  which  the  law  and  the  law  alone  prescribes 
for  our  action.  It  has  been  said,  in  substance,  that  unfortunately  the 
physiological  conceptions  of  the  phenomena  of  insanity  furnish  us  with 
no  definite  rule  for  our  guidance,  but  the  accepted  physiological  view 
of  insanity  is  generally  adverse  to  the  practice  of  allowing  testamentary 
efficacy  to  wills  made  during  periods  of  doubtful  sanity.  This  conclu- 
sion accords  with  the  law. 

Prior  to  the  year  1910,  Mr.  Martin,  when  in  health,  is  shown  to 
have  been  a  very  industrious  and  excellent  man  of  business.  In  his 
private  life  he  was  kindly  and  philanthropic,  interested  greatly  in  the 
Presbyterian  Church  and  in  works  of  charity,  and  in  the  religious  edu- 
cation of  the  colored  people.  That  Mr.  Martin  was  somewhat  boastful 
of  his  achievements,  in  the  business  world,  and  in  a  harmless  way  fond 
of  referring  to  them,  is  perhaps  disclosed  by  the  evidence.  But  this 
is  not  an  uncommon  characteristic  of  very  sane  men  who  owe  their 
success  to  their  own  efforts.  That  Mr.  Martin  was  possessed  of  a 
very  moderate  education  is  shown  by  his  correspondence  in  evidence. 
But  I  am  not  satisfied  that  prior  to  1910  the  particular  foibles,  dis- 
closed by  the  testimony,  are  of  any  legal  importance  to  the  real  issue 
in  this  cause.  Counsel  for  proponent  have  very  skillfully  and  indus- 
triously massed  much  material  bearing  on  Mr.  Martin's  early  life,  with 
a  view  to  show  that  in  times  of  his  ill  health  and  demonstrated  mental 
maladies  there  was  no  great  deviation  from  his  usual  habits,  manners, 
and  characteristics.  In  ordinary  cases  this  kind  of  proof  is  often  ad- 
vantageous and  important,  but  in  this  case  the  mental  maladies  of  Mr. 
Martin  were  too  pronounced  to  be  explained  away  by  the  ordinary 
methods.  This  case  must  be  determined  by  other  principles,  for  Mr. 
Martin  is  proved  at  times  to  have  been  actually  insane,  or  incapax  in 
law,  before  the  year  he  made  his  will.  In  view  of  that  established  fact 
the  burden  rests  on  proponent  to  satisfy  me,  by  very  clear  evidence, 
that  at  the  time  the  will  in  question  was  made  Mr.  Martin  was  again 
compos  mentis,  or,  to  speak  more  definitely,  that  he  was  of  sufficient 
legal  capacity  to  testamentate.  There  is  in  this  case  no  room  for  a 
presumption  of  sanity  after  Mr.  Martin's  mental  collapse  of  the  year 
1910. 

In  the  summer  of  1910  while  at  Atlantic  City  Mr.  Martin  had  what 
proponent's  leading  counsel  himself  terms  "a  sudden  attack  of  acute 
mania."  That  in  the  course  of  the  summer  of  1910  Mr.  Martin  did 
the  most  extraordinary  things,  that  his  conduct  at  times  was  violent, 
and  that  he  was  mentally  irresponsible,  is  firmly  established  by  the  evi- 
dence. It  is  quite  unnecessary  for  me  to  attempt  to  summarize  the 
incidents  and  facts  which  establish  this  conclusion.    On  or  about  Au- 
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gust  5,  1910,  his  friends  took  Mr.  Martin  to  Dr.  Millspaugh's  Sana- 
torium in  Paterson,  N.  J.,  where  he  was  confined  until  4th  of  Septem- 
ber following,  when  he  was  transported  to  Dr.  Packer's  Sanatorium 
at  Riverdale,  in  New  York.  There  he  remained  until  22d  of  Septem- 
ber, 1910.  That  during  the  greater  part  of  this  time  Mr.  Martin  was 
actually  insane  and  incompetent  to  testamentate  I  am  convinced  from 
the  evidence. 

That  during  the  sojourn  of  Mr.  Martin  in  Europe  in  1911  his  ex- 
travagant actions  and  extraordinary  conduct  point  at  least  to  a  recur- 
rence of  the  pronounced  disorder  of  1910  I  am  satisfied  by  the  proofs 
now  before  me.  It  wotild  be  impossible  from  the  evidence  on  this  point 
to  come  to  any  other  conclusion.  Indeed  that  Mr.  Martin  was,  ever 
after  1910,  restored  to  the  sound  physical  condition  of  his  earlier  life 
is  not,  I  think,  fully  established  by  the  evidence.  But  that  in  the 
early  part  of  the  year  1912  he  was  conducting  intelligently  his  own  af- 
fairs and  property  until  about  the  period  of  his  final  attack  is,  I  think, 
established.  The  varied  incidents  of  the  year  1911  given  in  evidence 
are  only  important  in  connection  with  the  medical  evidence,  and  I  will 
not  stop  to  review  them  in  detail.  I  will  pass  on  to  the  consideration  of 
the  portions  of  the  evidence  which  bear  more  directly  on  the  act  of 
testamentation  at  Portsmouth  in  the  year  1912,  the  final  year  of  Mr. 
Martin's  life. 

After  July  6,  1912,  until  he  was  taken  away  to  an  asylum,  or  sana- 
torium, Mr.  Martin  was  at  the  summer  hotel  at  Kittery  Point.  The 
various  inmates  of  the  hotel  have  given  in  great  detail  their  evidence 
of  what  he  did  and  said  while  there.  Most  of  these  witnesses  were, 
however,  before  this  summer  strangers  to  Mr.  Martin,  and  their  opin- 
ions have  not  the  fullest  weight.  Certainly  Mr.  Martin's  conduct  be- 
tween July  6th  and  31st  of  the  year  1912  was  in  many  respects  very 
peculiar  and  lacking  in  good  taste.  Whether  it  bears  evidence  of  the 
incapacity  which  certainly  soon  followed  is  another  question.  The 
proponents  introduced  circumstantial  evidence  which  they  thought 
tended  to  break  the  force  of  the  evidence  of  insanity,  and  to  show  that 
Mr.  Martin  was  at  this  time  sufficiently  under  the  influence  of  liquor, 
to  enable  me  to  infer  that  the  eccentricities  and  bad  manners  testified 
to  may  have  been  occasioned  by  drink,  and  were  not  due  to  any  mental 
impairment.  But  as  Mr.  Martin  was  shown  to  be  always  a  temperate 
man,  and  no  witness  at  any  time  ever  saw  him  drink  to  excess,  or  ac- 
tually under  the  influence  of  liquor,  I  cannot  infer  from  such  circum- 
stantial evidence  alone  that  the  rather  gross  eccentricities  and  condtlct 
of  Mr.  Martin  testified  to  by  the  witnesses  were  due  solely  to  a  bare 
possibility  of  drink.  These  particular  incidents  of  eccentricity  and 
folly  are,  however,  most  important  according  as  they  tend  to  corrob- 
orate or  rebut  the  medical  testimony  given  in  evidence,  or  as  they  bear 
directly  on  the  act  of  testamentation  taking  place  on  the  31st  of  July, 
1912.  That  eight  days  after  the  31st  of  July,  1912,  Mr.  Martin  was 
insane  the  evidence  conclusively  tiemonstrated.  During  this  last  severe 
attack  Mr.  Martin  died.  The  real  question  remains.  Was  Mr.  Martin 
sufficiently  sane  in  law  to  make  his  will  on  the  31st  of  July,  1912? 

[6]  The  stupendous  mass  of  evidence  now  before  nie  is  all  ad-i 
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dressed  to  that  one  narrow,  definite  and  great  question.  This  evidence 
has  been  exhaustively  and  laboriously  presented  and  its  legal  eflfect  ar- 
gued by  counsel  in  this  case  with  the  utmost  ingenuity,  learning  and 
skill.  That  the  will  on  its  face  bears  internal  evidence  of  rationality 
is  not  enough.  The  mere  fact  that  an  allographic  will  bears  internal 
evidence  of  sanity  does  not  establish  capacity  to  make  it.  I  know  of 
but  one  authoritative  case,  not  cited  to  me  (Cartwright  v.  Cartwright, 
1  Phillimore's  Ecc.  Reports,  90),  where  a  will  was  held  to  afford  in- 
ternal evidence  of  sanity,  and  that  was  a  holograph.  Now,  a  holo- 
graph is  a  declaration  which  may  be  given  in  evidence  on  an  issue  of 
sanity.  The  logic  of  the  adjudication  in  Cartwright  v.  Cartwright  in 
any  respect  has  been  criticized,  and  I  think  justly,  for  the  will  in  that 
instance  was  allowed  to  prove  sanity,  and,  sanity  being  thus  established 
the  will  was  held  valid.  This  is  an  example  of  the  logical  fallacy 
called  circle  in  the  proof,  "circulando  in  probando." 

[I]  The  circumstances  and  occasion  of  an  act  of  testamentation 
are  the  turning  point  of  an  issue  of  this  kind.  A  deathbed  will,  hur- 
riedly concocted,  should  always  be  scrutinized  in  courts  of  this  char- 
acter ;  so  a  sudden  will  of  persons  concededly  subject  to  mental  parox- 
ysms, if  made  when  away  from  home  and  among  total  strangers,  is  not 
on  the  plane  of  a  will  executed  at  home  in  the  presence  of  well-known 
witnesses  and  a  respectable  and  trusted  family  or  neighboring  lawyer 
who  has  possessed  for  years  the  acquaintance  and  confidence  of  the 
testator.  A  will  executed  suddenly  and  for  no  reason  away  from 
home,  if  drawn  by  strangers  and  attested  by  strangers,  certainly  re- 
quires, if  challenged,  clearer  proofs  to  prevail  than  one  executed  with 
deliberation  in  the  ordinary  domestic  and  familiar  surroundings.  And 
this  is  a  fortiori  so  when  the  particular  testator  is  shown  to  have  been 
at  times  violently  insane  and  very  soon  after  the  act  of  will  lapses  into 
a  state  concededly  insane,  from  which  he  never  recovers.  It  is  true 
that  in  this  case  now  here  Mr.  Martin  was  so  fortunate  as  to  fall  into 
the  hands  of  a  kindly  and  thoroughly  respectable  lawyer  of  Ports- 
mouth. That  this  lawyer  was  entirely  circumspect,  considering  the 
greatness  of  the  estate  involved  and  the  fact  that  the  testator  was  a 
stranger,  may  be  doubted.  It  is  established  by  the  evidence  that  Mr. 
Martin  suddenly  disposed  of  a  large  estate,  while  temporarily  away 
from  home,  and  that  the  professional  man  employed  to  prepare  it  was 
an  utter  stranger  to  testator,  while  the  witnesses  employed  were  even 
more  strange  to  him.  These  facts  are  sufficient,  in  themselves,  to  en- 
title the  contestants'  objections  to  the  probate  to  the  most  careful  con- 
sideration of  the  surrogate. 

The  will  now  offered  for  probate,  it  will  be  observed,  makes  the  law- 
yer who  drew  it  one  of  its  executors,  and  prima  facie  entitles  him  to 
the  custody  of  a  very  large  estate.  It  is  under  the  circumstances  in- 
cumbent on  the  executor  as  proponent  to  establish  in  this  proceeding 
by  the  clearest  proofs  that  the  testator  was,  at  the  time  he  made  the 
paper  propounded,  in  every  way  capable  of  making  it.  To  entitle  the 
paper  to  probate  there  must  be  no  doubt  on  that  score.  The  proponent 
contends  that  testator's  final  attack  of.  mania  was  acute,  and  began  not 
before  August  8,  1912,  or  some  eight  days  after  the  makii^  of  the 
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will  in  question.  On  August  8,  it  is  clear  from  the  proofs,  Mr.  Martin 
manifested  openly,  at  a  formal  public  meeting,  an  utter  want  of  mental 
balance.  That  his  mind  was  then  permanently  unseated  was  testified 
to  by  several  of  the  medical  experts,  and  during  this  continued  attack 
he  died.  The  real  question  is.  Was  Mr.  Martin  of  sound  and  disposing 
mind  eight  days  before  the  pronounced  attack,  or  when  the  paper  pro- 
pounded was  made?  It  will  be  observed  that  in  any  aspect  of  the 
proofs  the  proponent  has  here  a  very  narrow  margin  of  safety,  and 
only  eight  days  from  a  questioned  capacity  to  pronounced  madness. 
So  narrow  is  this  margin  of  safety  that  if  contestants  are  able  to  move 
the  manifest  insanity  back  even  one  day,  that  accomplishment  tends 
to  destroy  the  integrity  of  the  theory  of  this  case  submitted  for  pro- 
ponent 

Now,  what  are  the  facts  as  to  August  7th,  the  very  day  before  the 
practically  conceded  mental  breakdown  of  Mr.  Martin?  The  sayings 
and  doings  of  Mr.  Martin  on  August  7th,  and  even  earlier  in  August, 
have  been  chronicled  by  the  witnesses.  His  conduct  at  the  Greenacre 
Inn,  for  example,  and  his  declarations  on  the  date  mentioned  certainly 
are  so  abnormal  as  to  tend  at  least  to  confirm  the  opinion  of  the  ex- 
pert. Dr.  Pou,  who  placed  the  beginning  of  Mr.  Martin's  last  mental 
collapse  as  of  a  date  anterior  to  the  making  of  the  will  of  July  31st. 
If  contestants  have  raised  a  doubt  as  to  the  sanity  of  Mr.  Martin  on 
the  7th  of  August,  the  day  before  the  more  marked  breakdown,  how 
far  back  does  the  influence  of  this  doubt  extend,  and  particularly  does 
it  extend  to  a  date  prior  to  the  31st  of  July,  1912?  This  is  an  impor- 
tant consideration  for  the  surrogate. 

On  the  part  of  proponent  a  number  of  witnesses  residing  in,  and 
about  Portsmouth  testified,  as  lay  witnesses  may  do,  to  the  apparent 
rationality  of  Mr.  Martin  about  the  time  of  the  act  of  testamentation. 
These  witnesses  were  all  persons  of  intelligence  and  the  highest  re- 
spectability. But  their  acquaintance  with  Mr.  Martin  was  very  sud- 
den and  brief.  It  is  in  evidence  that  Mr.  Martin's  manner  at  almost 
all  times  was  genial,  democratic,  and  engaging.  During  his  brief  stay 
Mr.  Martin  professed  a  rather  too  exuberant  interest  in  the  general 
prosperity  of  Portsmouth ;  and,  as  according  to  himself,  and  in  point 
of  fact,  he  was  rich,  generous,  charitably  disposed,  and  able  to  be  of 
the  greatest  local  and  private  benefit,  the  neighborhood  evidently  were 
inclined  to  take  a  very  favorable  view  of  the  eccentric  Mr.  Martin. 
Mr.  Martin  in  his  normal  days  was,  I  judge,  something  of  an  actor, 
and  even  his  quiet  attitudes  were  of  a  quality  somewhat  striking.  Thi$ 
quality  never  forsook  him,  and  he  evidently  impressed  himself  on  the 
neighborhood  of  Portsmouth  very  quickly  and  favorably.  Apparently 
Mr.  Martin  stood  ready,  during  his  brief  sojourn  in  or  near  Ports- 
mouth, to  buy  anything  in  sight,  or  if  not  to  buy,  to  promote  and  ben- 
efit in  the  most  unselfish  way  the  local  interests  called  to  his  attention. 
Could  anything  be  better  calculated  to  excite  the  sympathy  of  a  long- 
settled,  quiet,  respectable  neighborhood  than  the  sudden  visit  of  a 
wholly  disinterested,  religious  man  of  great  wealth  like  Mr.  Martin? 
But  as  the  extraordinary  visitation  of  Mr.  Martin  to  Portsmouth 
neighborhood  embraced  not  quite  five  weeks  in  all,  the  opinions  of  the 
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lay  residents  of  that  locality  as  to  his  sanity  must  give  way  in  force 
and  value  in  this  instance  to  that  of  the  many  more  intimate  lay  wit- 
nesses and  medical  scientists  called  to  the  stand.  The  value  of  the 
opinion  of  lay  witnesses  in  cases  of  this  kind  varies  and  depends  pri- 
marily, as  it  should,  upon  their  opportunities  for  forming  an  opjnion 
of  value.  Now,  Mr.  Martin's  mental  malady  was  according  to  the 
experts  one  of  a  very  subtle  kind.  Its  manifestations,  prognosis,  and 
effects  on  rationality  of  the  testator  could  hardly  be  appreciated,  I 
think,  by  the  most  astute  of  the  casual  lay  acquaintances  whom  Mr. 
Martin  encountered  during  his  holiday  of  barely  five  weeks'  duration 
on  the  contiguous  shores  of  Mairfe  and  New  Hampshire. 

It  has  been  intimated  before  that  from  the  medical  evidence  the 
manifestations  of  manic  depressive  insanity  are  very  subtle  and  to 
some  extent  indefinable.  Its  subject  may  be  in  the  incipient  stages  of 
the  disease  before  lay  witnesses  perceive  it.  Postulating  this,  let  us 
proceed  to  an  examination  of  the  evidence  bearing  directly  on  the 
Portsmouth  will.  Mr.  Martin  had  arrived  at  Kittery  Point  on  the 
6th  day  of  July,  1912.  On  July  29th  following  he  was  referred  by  a 
strange  dentist  of  Portsmouth,  who  had  casually  attended  him  on  sev- 
eral prior  occasions,  to  Col.  Bartlett,  a  lawyer  of  Portsmouth,  having 
his  office  downstairs  from  the  dentist's  chambers.  On  the  following 
day.  Col.  Bartlett,  who  had  never,  I  think,  met  Mr.  Martin  before  the 
29th  of  July,  must  have  prepared  the  testamentary  paper  executed  the 
next  day,  and  now  proceeded  on  in  this  court.  This  paper  purports 
to  dispose  of  a  very  large  estate,  and  it  names  its  draftsman  as  one  of 
the  executors  of  Col.  Martin. 

[7,]  If  valid  this  paper  will  carry  to  the  executor  the  custody,  con- 
trol, and  possession  of  a  large  estate,  and  the  right  to  charge  the  estate 
with  the  vast  expenses  incurred  in  this  litigation.  ■  In  law  an  executor 
has  been  called  "eadem  persona"  as  the  testator,  because  the  clothing 
and  fortune  of  the  testator  devolve  on  the  executor  for  all  juridical 
purposes.  An  executorship  is  always  a  position  of  trust  and  confi- 
dence, and  one,  I  think,  avoided  generally  by  most  men  of  the  highest 
responsibility,  unless  some  affectionate  or  family  relationship  peremp- 
torily dictates  an  acceptance  to  be  a  duty. 

The  attesting  witnesses  to  the  paper  propounded  were  all  strangers 
to  Col.  Martin  and  residents  of  Portsmouth.  One  of  them,  Miss  Em- 
ily Stavers,  was  employed  as  a  stenographer  in  the  law  office  of  Col. 
Bartlett.  'The  second  witness.  Miss  Helen  M.  Quinn,  pursued  a  like 
occupation  in  the  office  of  another  lawyer  of  Portsmouth.  The  third 
attesting  witness  was  the  Portsmouth  dentist,  who,  as  stated,  had  on 
several  prior  occasions  attended  Mr.  Martin  in  the  dental  rooms  up 
the  stain^'ay  from  Col.  Bartlett's  office.  Miss  Stavers  had  never  seen 
Mr.  Martin  before  July  29,  1912,  and  Miss  Quinn  had  never  nret  him 
before  the  very  moment  of  the  assembling  for  the  execution  of  the 
will.  Their  opportunities  of  forming  an  opinion  upon  Mr.  Martin's 
capacity  to  make  a  will  were  therefore  most  limited.  These  witnesses 
so  attesting  the  will  were  no  doubt  acting  in  entire  good  faith.  They 
were  natives  of  that  part  of  the  country,  and  their  refined  demeanor 
and  their  frank  evidence  is  entitled  to  the  consideration  which  of  right 
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attaches  to  a  long  and  respectable  habitancy  of  an  old,  cultivated,  and 
well-ordered  community  of  New  England. 

[I]  Attesting  witnesses  to  a  will  are  placed  there  for  the  purpose 
of  seeing  that  no  fraud  is  committed  on  testator,  and  that  the  act  of 
testamentation  is  testator^s  free  and  voluntary  act,  and  that  he  duly 
executes  the  will.  The  statute  of  wills  prescribes  with  particularity 
what  the  witnesses  must  do  in  order  to  complete  and  validate  an  act 
of  testamentation.    Lewis  v.  Lewis,  11  N.  Y.  220. 

[I]  Because  the  act  of  testamentation  is  a  quasi  public  act,  attesting 
witnesses,  contrary  to  the  general  rule  of  law,  may  give  their  opinion 
upon  the  capacity  of  the  testator  to  testamentate  and  his  freedom  from 
restraint.  Such  judgment  is  part  of  their  function.  In  Re  Foley's  Will, 
76  Misc.  Rep.  168, 136  N.  Y.  Supp.  933, 936,  in  Re  Schmidt's  Will,  139 
N.  Y.  Supp.  464, 477,  and  again  in  Re  Van  Ness'  Will,  78  Misc.  Rep. 
592, 139  N.  Y.  Supp.  485,  513, 1  was  at  some  pains  to  consider  the  legal 
theory  concerning  the  duties  and  responsibilities  of  witnesses  to  an  act 
of  testamentation  taken  under  the  present  statute  of  wills.  Where  at- 
testing witnesses  are  sufficiently  acquainted  with  a  testator,  their  testi- 
mony on  his  capacity  to  make  a  will  is  even  said,  in  some  modern  cases 
in  this  state,  to  alter  the  old  and  established  rule  of  probate  courts  con- 
cerning the  burden  of  proof;  the  entire  presiunption  being  for  the 
will.  Whether  this  dictum  is  well  founded  or  not,  no  adjudication  of 
weight  attaches,  as  I  think,  importance  to  the  opinion  of  attesting  wit- 
nesses on  a  subject  with  which  they  can  have  no  acquaintance  what- 
ever, and  that  is  this  case. 

[10]  If  we  cannot  rely  in  this  case  on  the  testimony  of  the  attest- 
ing witnesses  concerning  the  sanity  and  competency  of  Mr.  John  C. 
Martin  on  the  31st  of  July,  1913,  the  evidence  of  that  fact,  so  essential 
to  probate,  must  depend  on  other  witnesses  called  by  proponent.  The 
inherently  light  weight  of  the  testimony  of  Mr.  Martin's  summer  ac- 
quaintances has  been  already  noticed.  But  if  we  give  greater  weight 
to  this  lay  opinion — evidence  on  insanity — it  is  offset  by  evidence  of 
the  same  character  given  in  by  contestants,  so  as  not  to  preponderate 
in  the  favor  of  proponent.  This  is  a  case  where  the  mass  of  evidence 
is  so  great  as  to  make  it  difficult  to  see  the  woods  through  the  trees, 
but  I  am  clear  that  there  is  no  such  preponderance.  On  an  issue  of 
sanity  the  burden  is  on  the  proponents  (see  citations  in  Re  Gedney's 
Will,  142  N.  Y.  Supp.  157).  Before  the  late  and  very  explicit  decision 
of  the  Court  of  Appeals  in  Matter  of  Will  of  Kirtdberg,  207  N.  Y. 
221,  100  N.  E.  789,  I  had  been  of  the  opinion  of  Mr.  Surrogate  Rollins, 
that  the  burden  of  proof  rested  always  by  probate  law  on  a  proponent 
of  a  will,  for  the  reasons  stated  by  me  in  Matter  of  Falabella,  139  N. 
Y.  Supp.  1003.  On  an  issue  of  sanity  I  am  still  of  the  opinion  that  it 
remains  on  the  whole  case  on  proponents  in  a  court  of  probate,  for  the 
reasons  stated  by  me  again  in  Re  Gedney's  Will,  142  N.  Y.  Supp.  157. 
I  can  add  nothing  to  the  citations  of  authority  there  presented.  In  this 
cause  at  bar  sanity  or  testator's  capacity  is  the  main,  if  not  the  sole, 
issue,  and  onus  probandi  sanity  on  the  whole  case  rests  on  the  pro- 
ponent. 
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[11]  As  I  cannot  find  from  the  evidence  of  the  lay  witnesses  any 
preponderance  of  proof  in  favor  of  proponent  on  the  main  issue,  let 
us  turn  next  to  the  medical  evidence  in  the  cause,  premising  there  are 
two  kinds  of  medical  testimony  in  the  record.  There  is  the  testimony 
of  physicians  who  saw  personally  and  actually  examined  and  treated 
professionally  Mr.  Martin  for  disease  of  the  brain,  and  there  is  the 
evidence  of  one  medical  gentleman  who  testifies  not  from  his  observa- 
tion of  Mr.  Martin,  but  to  an  opinion,  based  on  a  hypothesis  put  to  him. 
The  hypothetical  question  in  this  cause  seemed  to  me  to  be  well  framed. 
But  I  exercised  the  prerogative  of  a  trial  judge  in  requiring  the  ques- 
tion to  be  more  concisely  framed  than  was  originally  contemplated  by 
counsel.  I  did  this  with  great  reluctance,  not  only  on  account  of  the 
eminence  of  counsel,  but  because  I  desire  never  to  interfere  unduly 
in  the  trial  of  a  cause.  But  I  have  but  little  patience  with  hypothetical 
questions  detailing  all  the  evidence  in  a  cause  and  asking  the  expert  in 
effect  what  he  thinks  of  it.  A  question  so  framed  may,  as  in  a  Texas 
case,  require  weeks  to  propound.  Such  a  detailed  question  so  framed 
is,  to  my  mind,  an  obstruction  to  justice,  and  finds  no  warrant  in  the 
jurisprudence  of  any  other  civilized  country.  The  adjudications  of 
this  state  do  not,  I  think,  hold,  that  all  the  facts  established  in  a  cause 
must  be  embraced  in  a  hypothetical  question  in  order  to  render  it  un- 
objectionable or  valid.  I  make  this  explanation  in  order  that  my  atti- 
tude on  the  trial  may,  in  this  respect,  be  better  understood  bjr  counsel. 
To  my  mind,-  the  more  concisefy  a  hypothetical  question  is  put  to 
an  expert  the  better  the  result  and  the  safer  the  method.  It  was,  I 
think,  the  opinion  of  the  great  Chief  Justice  Shaw,  that  the  question 
might  be  thus  put :  If  the  following  facts  (detailing  them  very  briefly) 
should  be  found  true  by  the  jury,  what  would  be  your  opinion  on  the 
question  of  soundness  of  mind  of  the  testator  (Woodbury  v.  Obear,  7 
Gray  [Mass.]  467)  ?  If  the  facts  predicated  of  the  expert  opinion  are 
not  found  by  the  trier  of  fact,  of  course  the  answer  is  worthless. 
Therefore  only  the  salient  and  important  facts  should  ever  be  em- 
braced in  the  hypothetical  question.  In  detailing  in  the  question  all  the 
evidence  introduced  .on  the  trial,  there  is  great  danger  that  the  jury, 
or  other  trier  of  fact,  may  not  find  some  of  the  controverted  de- 
tails to  be  established  by  the  evidence.  In  that  event  the  question  is 
not  well  put,  and  the  opinion  is  technically  worthless.  In  this  cause  I 
think  the  hypothetical  question  was  well  put,  and  the  opinions  of  the 
experts  are  entitled  to  weight  as  proper  evidence. 

[12]  In  this  state,  in  any  event,  physicians  who  have  examined  one 
whose  competency  is  sub  judice  may  state  their  opinion  of  his  sanity 
directly,  without  detailing  the  facts  on  which  the  conclusion  is  based, 
leaving  such  facts  to  be  brought  out  by  the  cross-examiner.  People 
V.  Faber,  199  N.  Y.  256,  92  N.  E.  674,  20  Ann.  Cas.  879;  Weibert  v. 
Hanan,  202  N.  Y.  328,  95  N.  E.  688;  People  v.  Youngs,  151  N.  Y." 
210,  45  N.  E.  460.  In  other  words,  the  opinions  of  physicians  called 
to  the  stand  may  be  the  result  of  their  personal  examination  of  the  pa- 
tients, or  it  may  be  based  on  symptoms,  or  acts  and  conduct,  detailed 
in  a  hypothetical  question  put  to  them.  The  four  or  five  experts  and 
attending  physicians  called  to  the  stand  by  contestants  testified  that 
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from  both  personal  examination  of  Mr.  Martin  and  from  the  facts 
stated  in  the  hypothesis  put  to  them  Mr.  Martin  was  insane  on  or  be- 
fore the  31st  of  July,  1912.  Dr.  Pou  testified  in  substance  that  from  ■ 
his  examination  alone  of  Mr.  Martin  he  was  able  to  state,  without  re- 
garding the  facts  and  conduct  detailed  in  the  hypothetical  question, 
that  Mr.  Martin  was  insane  on  the  31st  of  July,  1912.  The  proponent 
called  but  one  physician,  Dr.  Jeliffe,  who  had  never  seen  Mr.  Martin. 
On  the  hypothesis  put  to  this  gentleman  he  testified  that  Mr.  Martin's 
manic  depressive  insanity  began  on  August  8, 1912,  or  after  the  making 
of  the  Portsmouth  will,  and  that  on  the  date  of  the  will  Mr.  Martin 
was  sane.  The  weight  of  the  medical  evidence,  notwithstanding  Dr. 
Jeliffe's  testimony,  is  not  on  the  side  of  proponent,  as  it  should  be  in 
this  proceeding. 

But  there  is  another  difficulty  with  proponents'  case  on  the  paper. 
"Manic  depressive  insanity,"  as  I  judge  from  the  medical  evidence, 
may  eclipse  reason  altogether,  or  it  may  impair  it  so  as  to  incapacitate 
its  victim  at  times  only.  It  will  be  perceived  that  .intermittent  or  par- 
tial insanity  is  always  a  difficult  case  for  the  law  to  deal  with,  for  it 
may  or  may  not  so  extensively  impair  the  mind  as  to  legally  incapaci- 
tate one  partially  insane,  except  perhaps  during  periods  of  actual  frenzy 
or  mania.  The  varying  character  of  manic  depressive  insanity  ac- 
counts, no  doubt,  for  some  of  the  discrepancies  apparent  in  the  testi- 
mony of  the  lay  witnesses.  There  are,  for  instance,  facts  and  conduct, 
proven  by  proponent,  which  tend  to  establish  per  se  a  certain  appar- 
ent rationality  of  Mr.  Martin  about  July  31,  1912,  when  the  will  in 
question  was  made.  But,  in  view  of  the  medical  evidence,  that  is  not 
enough  in  this  case.  Where  a  particular  sanity  is  concededly  inter- 
mittent, fluctuating  and  variable,  the  burden*  is  on  the  proponent  very 
strongly  to  establish  testamentary  capacity  at  the  very  moment  of  the 
act  of  testamentation.  I  have  shown  how  inadequate  and  defective  or 
infirm  on  this  point  the  evidence  of  the  strangers  who  were  attesting 
witnesses  to  the  will  necessarily  is  from  the  very  nature  of  things.  The 
experts  have,  on  the  other  hand,  stated  on  oath  that  in  their  opinions 
on  the  31st  of  July,  1912,  the  date  of  the  will,  Mr.  Martin  was  actually 
insane.  To  be  insane,  in  probate  law,  imports  an  absence  of  will,  and 
as  a  last  testamentary  paper  is  only  the  final  expression  of  its  maker's 
will,  if  a  testator  possesses  no  will,  it  is  apparent  that  he  cannot  express 
a  last  will.    He  has  none  to  express. 

[13,  14]  In  countries  where  the  civil  law  obtains  it  is  claimed  that 
there  is  observable  a  greater  refinement  than  is  .common  with  us  in 
cases  involving  legal  capacity.  It  is  claimed  in  civil-law  countries  that 
the  decisions  in  common-law  countries  are  on  the  subject  of  legal  ca- 
pacity "variant  and  discordant,"  and  I  fear  it  is  so.  In  civil-law  coun- 
tries it  is  generally  held  that  the  proof  of  legal  capacity  in  cases  of 
partial  insanity  is  extremely  difficult,  and  that  when  lucid  intervals 
have  to  be  computed  by  days  and  hours  courts  should  be  strongly 
inclined  on  that  ground  alone  to  disbelieve  in  the  restoration  of  the 
patient  to  a  state  of  disposing  capacity.  In  common-law  countries  this 
is  nowhere  so  clearly  stated.  As  this  is  the  first  case,  I  think,  in  this 
state  on  a  will  made  by  one  proven  to  be  afflicted  with  the  intermittent 


Digitized  by 


Google 


188  144  NEW  YORK  SUPPLEMENT  (Sur.  Ct. 

tjrpe  of  insanity,  now  known  as  "manic  depressive  insanity,"  there  is 
in  existence  no  authority  for  this  very  case,  and  when  that  is  the  fact 
the  civil-law  rule  becomes  in  this  court,  in  the  absence  of  all  other  au- 
thority, extremely  cogent.  In  re  Van  Ness'  Will,  78  Misc.  Rep.  592, 
139  N.  Y.  Supp.  493;  In  re  Swartz's  Will,  79  Misc.  Rep.  388,  139. 
N.  Y.  Supp.  1113. 

[16]  But  I  will  not  rest  my  judgment  in  this  cause  on  a  rule  taken 
from  the  civilians.  There  is  a  well-established  principle  of  that  pro- 
bate law  which  is  part  of  the  common  law  of  this  state,  and  this  prin- 
ciple I  think  is  determinative  here.  I  refer  to  the  rule  requiring  a  pro- 
ponent of  a  will  to  satisfy  the  conscience  of  a  probate  court  that  the 
will  he  propounds  is  the  will  of  a  free  and  capable  testator.  If  pro- 
ponent fail  so  to  satisfy  the  conscience  of  the  court,  the  court  may 
then  pronounce  against  the  will.  This  was  a  well-established  canon 
of  the  probate  law,  which,  as  a  part  of  the  common  law,  became  the 
fundamental  law  of  this  state  by  constitutional  reservation,  and  I  have 
never  been  able  to  put  my  hand  on  an  express  and  clearly  pronounced 
adjudication  in  this  state  changing  this  old  and  established  principle  of 
testamentary  law.  Indeed,  I  find  the  principle  tacitly  recognized  in 
cases  of  late  authority  in  this  jurisdiction.  Howland  v.  Taylor,  53 
N.  Y.  627;  Rollwagen  v.  Rollwagen,  63  N.  Y.  517;  Matter  of  Cott- 
rell,  95  N.  Y.  336.  It  has  been  said  by  a  probate  judge  of  recognized 
learning  that  section  2622,  Code  of  Civil  Procedure,  was  intended  to 
confirm  the  very  principle  last  indicated  (Cooper  v.  Benedict,  3  Dem. 
Sur.  136),  and  it  may  be  so.  I  will  assume  that  it  is.  While  I  have 
never  been  sure  in  my  own  mind  that  section  2622,  C.  C.  P.,  was  in  its 
origin  entitled  to  such  an  extensive  interpretation  as  that  accorded  it,  I 
have  been  quite  willing  to  follow  the  decision  cited  in  the  interest  of  a 
definite  jurisprudence.  In  re  Van  Den  Heuvel's  Will,  76  Misc.  Rep. 
137,  136  N.  Y.  Supp.  1125.  It  is  highly  essential  in  this  state  that  our 
probate  law  should  be  in  accord,  if  possible,  with  the  general  law  and 
consensus  of  Christendom  on  the  same  general  propositions  of  probate 
law. 

[18]  Probate  law  is  a  universal  law,  as  a  probate  is  a  proceeding 
in  rem.  It  is  not  in  the  interest  of  the  public  that  plausible  local  devia- 
tions should  be  substituted  for  ancient  and  established  rules  of  pro- 
bate law,  unless  such  a  course  is  imperative  and  very  authoritative. 

It  must  be  conceded,  I  think,  that  there  is  a  line  of  adjudications  in 
this  state  which  tend  to  hold  that  after  the  factum  of  will  is  established 
by  the  attesting  witnesses  the  burden  of  proof  on  the  whole  case  is  on 
contestants,  and  that  all  the  surrogate  has  then  to  do  in  a  probate 
cause  is  to  weigh  the  evidence,  and  if  the  contestants'  proofs  do  not 
weigh  more  than  the  proponents'  the  decree  of  probate  must  issue 
as  of  course.  This  line  of  adjudications  is,  I  think,  inconsistent  with 
such  adjudications  as  those  before  cited  in  this  opinion,  and  I  venture 
to  believe  such  adjudications  as  those  first  mentioned  do  not  settle  the 
law  adversely  to  what  I  have  before  stated  to  be  th^  rule  in  probate 
jurisdictions  controlled  by  the  common  law.  In  other  words,  the  deci- 
sions referred  to  do  not  hold,  that  because  there  is  on  the  whole  case 
doubt  on  the  testator's  capacity  to  testamentate  the  surrogate  must 
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nevertheless  admit  a  will  to  probate  if  the  attesting  witnesses  have  tes- 
tified to  the  sanity  and  competency  of  the  testator  at  the  moment  of 
executing  the  will.  That  express  point  I  have  never  yet  seen  stated  so 
definitely  in  our  reports  as  to  make  it  binding  on  me  in  this  cause.  It 
is  a  great  pity  that  there  is  any  vagueness  of  doctrine  on  points  so  es- 
sential to  the  public  security.  As  the  great  Lord  Hardwicke  well  said, 
"Misera  est  servitus  ubi  jus  vagum." 

[17]  In  view  of  the  almost  uncontroverted  expert  testimony  that 
Mr.  Martin  was  insane  on  the  31st  of  July,  1912,  a  condition  of  thel 
proofs  is  presented  which  makes  me  not  satisfied  (giving  due  weight 
to  proponent's  proofs  to  the  contrary)  that  Mr.  Martin  was  on  31st  of 
July,  1912,  of  competent  capacity  to  make  a  will.  For  this  reason,  and 
I  hold  this  reason  to  be  sufficient  in  probate  law  (In  re  Van  Ness'  Will, 
78  Misc.  Rep.  592,  139  N.  Y.  Supp.  521 ;  In  re  Jacobs'  Will,  76  Misc. 
Rep.  394,  137  N.  Y.  Supp.  161 ;  In  re  Van  Den  Heuvel's  Will,  7(> 
Misc.  Rep.  137,  136  N.  Y.  Supp.  1125),  probate  of  the  paper  pro- 
pounded IS  refused.    Settle  decree  accordingly. 


(82  Misc.  Bep.  189.) 

In  re  COOPER  et  al. 

(Surrogate's  Court,  Kings  County.    October,  1913.) 

L  TbUSTS   (S  325*) — ^ACCOUNTINO — Pboof. 

The  trustees,  under  an  ordinary  testamentary  trust  to  receive  Income 
and  pay  same  to  persons  named  during  their  respective  lives,  should,  upon 
an  accounting  for  stock  and  cash  dividends,  present  proof  from  which 
it  may  be  determined  whether  any  pert  of  such  dividends  came  from  the 
corporate  earnings  before  testator's  death. 

[Ed.  Note.— For  other  cases,  see  Tmsts,  Cent  Dig.  \\  483-485;  Dec. 
Dig.  i  326.»1 

2.  TansTS  (|  272*) — AccouNTiNa — Dividends  on  Cobpokatk  Stock — "Inoomk." 
Dividends  npon  corporate  stock  heU  under  a  testamentary  trust  to  pay 
income  for  life,  whether  snch  dividends  were  payable  in  cash  or  addi- 
tional stock,  constitute  income  and  belong  to  the  life  beneficiary,  at  least 
so  far  as  they  are  derived  from  surplus  accumulated  by  the  corporation 
after  testator's  death. 

[Ed.  Note.— For  other  cases,  see  Tmsts,  Cent.  Dig.  {{  383-^86;  Dec. 
Dig.  S  272.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  8601-3607:  vol. 
8,  p.  7685.] 

8.  Tbusts  (§  330*)— AccouNTiNO — Costs. 

The  costs,  on  Judicial  settlement  of  the  account  of  trustees  under  a 
testamentary  trust  to  receive  Income  and  pay  same  to  persons  named  dur- 
ing their  respective  lives,  should  be  equitably  divided  between  the  fund 
and  the  income,  where  the  question  determined  is  the  right  to  stock  divi- 
dends as  between  life  tenants  and  remaindermen. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  {{  491-493;  Dec. 
Dig.  I  880.*] 

Judicial  settlement  of  the  account  of  Hettie  P.  Cooper  and  others,  as 
trustees.    Decreed  according  to  opinion. 

Abel  Crook,  of  New  York  City,  for  trustees. 

*ror  other  cues  see  same  topic  A  i  mniBBB  In  Dee.  a  Am.  Digs.  1907  to  date,  A  Rap'r  Indexes 
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KETCHAM,  S.  [1]  Under  a  trust  to  receive  the  income  and  to 
pay  the  same  to  persons  named  during  their  lives,  respectively,  the 
trustees  account  for  certain  stock  and  cash  dividends  upon  corporate 
stock,  and  present  the  question  whether  or  not  such  dividends  are  to 
be  regarded  as  capital  or  income. 

It  does  not  appear  what,  if  any,  part  of  those  dividends  is  derived 
from  the  earnings  of  the  corporations  before  or  after  the  death  of  the 
testator. 

[2]'  Dividends  upon  corporate  stock  held  under  a  testamentary  trust 
to  pay  income  for  life,  whether  such  dividends  are  payable  in  cash  or 
additional  stock,  constitute  income  and  belong  to  the  life  beneficiary, 
at  least  so  far  as  the  same  are  derived  from  surplus  accumulated  by 
the  corporation  after  the  death  of  the  testator.  See  cases  cited  infra. 
The  same  cannot  be  said  with  equal  confidence  as  to  dividends  derived 
from  the  surplus  earned  by  a  corporation  before  the  decedent's  death. 

The  right  to  stock  dividends  as  between  tenants  for  life  and  remain- 
dermen had  not  been  considered  by  the  court  of  last  resort  in  this  state 
before  1882,  when  in  Riggs  v.  Cragg,  89  N.  Y.  480,  the  question, 
thou^  recognized,  was  held  not  to  be  involved  in  the  case. 

In  Matter  of  Kemochan,  104  N.  Y.  618,  11  N.  E.  149,  the  trust  was 
to  receive  the  income  and  apply  the  net  income  to  the  use  of  the  tes- 
tator's wife.  In  the  courts  below  a  stock  dividend  declared  after  the 
trust  was  instituted,  but  representing  earnings  which  were  made  partly 
before  and  partly  after  the  testator's  death,  was  apportioned  between 
the  wife  and  the  remaindermen  upon  the  theory  expressed  that : 

"When  a  fund  Is  given  for  life  to  one  beneficiary,  and  remainder  over,  tbe 
fiiat  shall  have  Its  earnings  after  his  life  tenancy  begins,  and  the  remainder- 
man the  balance." 

The  court  found  nothing  in  the  will  (containing  the  trust  described 
supra)  which  indicated  that  the  testator  intended  "that  any  other  than 
the  ordinary  rule,  which  gives  cash  dividends  declared  from  accumu- 
lated earnings  or  profits  to  the  life  tenant,  should  be  applied,"  and 
further  said : 

"From  the  shares  in  question  no  Income  could  accrue,  no  profits  arise  to  the 
holder  until  ascertained  and  declared  by  the  company  and  allotted  to  the 
shareholder,  and  that  act  should  be  deemed  to  have  been  in  the  mind  of  the 
testator,  and  not  the  earnings  or  profits  as  ascertained  by  a  third  person,  or 
a  court  upon  an  investigation  of  the  business  and  affairs  of  the  company,  ei- 
ther upon  an  inspection  of  their  books  or  otherwise." 

The  case  last  cited  is  apparently  the  first  in  which  the  law  was  de- 
fined in  the  Court  of  Appeals  that  under  a  trust  in  which  the  direction 
for  the  payment  of  the  income  for  life  was  in  general  terms,  the  divi- 
dend, if  paid  during  the  life  of  the  primary  beneficiary,  was  income 
belonging  to  him,  whether  it  was  paid  from  the  surplus  earned  before 
or  after  the  decedent's  death.  The  rule  thus  stated  has  endured  with- 
out uncertainty  as  to  the  dividends  from  earnings  after  the  testator's 
death,  no  matter  how  large  in  amount  or  unusual  in  the  form  of  pay- 
ment. 

Only  as  to  the  rest  of  the  rule  has  doubt  been  suggested.  As  to  divi- 
dends which  represent  earnings  of  the  corporation  before  the  death,. 


Digitized  by 


Google 


Sur.  Ct.)  IK  BB  OOOFBB  191 

are  they  payable  to  the  life  beneficiary  under  a  trust  of  the  common 
form,  to  receive  the  rents,  issues,  and  profits  and  to  apply  the  same  for 
life? 

That  they  are  income  for  the  purposes  of  the  trust  is  held  in  the 
following  cases:  McLouth  v.  Hunt,  154  N.  Y.  179,  48  N.  E.  548,  39 
L.  R.  A.  230;  Lowry  v.  Farmers'  Loan  &  Trust  Co.,  172  N.  Y.  137, 
64  N.  E.  796;  Robertson  v.  De  Brulatour.  188  N.  Y.  301.  80  N.  E. 
938. 

There  was  no  break  in  this  current  of  authority  until  Matter  of 
Harteau,  204  N.  Y,  292,  97  N.  E.  726,  arose.  In  that  case  the  will 
was  individual  in  its  direction  for  the  disposition  of  income.  It  con- 
tained an  implied  trust  to  pay  income  to  the  testator's  wife  and  others 
during  the  wife's  life.  It  did  not  provide  for  the  disposition  of  such 
income  as  might  exceed  the  kums  directed  to  be  paid.  There  was  no 
valid  direction  for  the  accumulation  of  such  excess,  and  the  same  be- 
came payable  to  the  persons  presumptively  entitled  to  the  next  eventual 
estate  after  the  wife.  The  trustee  received  a  dividend  upon  corporate 
stock,  which,  upon  express  findings,  was  derived  89  per  cent  thereof 
from  earnings  of  the  company  after  the  testator's  death,  and  the  bal- 
ance from  earnings  accrued  before  that  event.    The  court  says : 

"The  qaestion  whether  the  surplus  dividend  is  to  be  deemed  capital  or  in- 
come depends  upon  the  time  of  the 'acquisition  of  the  surplus  which  was  di- 
vided." 

Then,  after  a  declaration  that  89  per  cent,  of  the  surplus  accrued 
after  the  death,  the  opinion  proceeds : 

"This  increase,  which  under  the  doctrine  of  Bobertson  ▼.  Z>e  Brulatour,  188 
N.  T,  301  [80  N.  B.  938],  Thay»  ▼.  Burr,  201  N.  Y.  166  [04  N.  B.  604],  and 
other  cases,  is  to  be  regarded  as  income,  was  89  per  cent  of  the  total  divi- 
dend; and  consequently  80  per  cent,  of  that  portion  of  the  dividend  which 
went  to  the  executors  must  also  be  deemed  income.  This  amounted  to  |17,- 
722.39.  *  *  *  It  follows  that  the  order  of  the  Appellate  Division  and  the 
decree  of  tlie  surrogate  should  be  modified  so  as  to  charge  the  executors  and 
trustees  with  $17,722.39  instead  of  |10,912.80,  as  income  arising  out  of  the  pro- 
ceeds of  the  sale  of  160  shares  of  the  Metropolitan  Casualty  ft  Insurance 
Company,  and  with  the  balance  thereof  as  capital  of  the  estate." 

There  is  no  intimation  that  the  court  regarded  the  form  of  the  will 
as  exceptional  in  its  relation  to  the  distribution  of  the  dividends  be- 
tween capital  and  income,  nor  does  the  court  suggest  any  other  distinc- 
tion of  fact  between  the  case  and  those  which  earlier  presented  a  like 
question. 

Thus,  in  language  which  loses  no  force  by  its  brevity,  the  case  marks 
a  departure  from  the  eariier  views  of  the  court,  which  must  be  re- 
garded as  significant  and  conclusive.  But  within  a  few  months  after 
the  decision  last  cited  the  Appellate  Division  of  the  Second  Depart- 
ment, apparently  without  consideration  of  the  Harteau  Case,  held  it- 
self to  be  constrained  by  the  earlier  decisions  to  hold  that,  under  an 
ordinary  trust  to  receive  and  pay  income,  stock  dividends  were  income 
and  belonged  to  the  life  tenant,  whether  they  proceeded  from  the  earn- 
ings of  the  company  before  or  after  the  testator's  death. 


Digitized  by 


Google 


192  144  NEW  YOBK  SUPPLBUENT  (Sur.  Ct. 

In  Matter  of  Osborne,  153  App.  Div.  312,  138  N.  Y.  Supp.  18,  Mr. 
Justice  Woodward  for  the  court  says : 

"If  tills  were  an  open  question  I  should  be  Inclined  to  hold  that  the  In- 
terest of  the  testator  In  so  much  of  the  surplus  earnings  as  had  accrued  up 
to  the  time  of  his  death  constitutes,  as  between  the  Ufe  tenant  and  the  re- 
maindermen, not  income  or  profits,  but  a  part  of  the  principal  or  trust  es- 
tate itself;  that  a  corresponding  interest  In  the  surplus  earnings  which  there- 
after accrued  is  income  or  profits.  •  •  •  This  would  seem  to  be  a  fair 
and  equitable  disposition  of  the  matter  upon  principle." 

There  follows  an  earnest  argtunent  in  behalf  of  the  conviction  which 
the  learned  judge  personally  entertained,   which  closes  as   follows: 

"However,  I  see  no  substantial  difference  between  this  and  the  cases  de- 
cided in  McLouth  t.  Hunt,  154  N.  Y.  179,  48  N.  E.  548,  39  L.  R.  A.  230,  Lowry 
V.  Farmers'  Loan  &  Trust  Ck).,  172  N.  Y.  137,  64  N.  B.  796,  and  Bobertson  ▼. 
De  Brulatour,  188  N.  Y.  301,  80  N.  E.  938.  The  rule  established  by  those  de- 
cisions is  regarded  conclusive  of  this  one  and  that  tCe  2,920  shares  of  stodk 
in  question  here  are  to  be  treated  as  Income  from  the  trust  estate,  to  which 
the  Ufe  tenant  is  entitled." 

In  the  confusion  of  authority  which  thus  results,  an  inferior  court 
may  with  loyalty  to  both  higher  tribunals  be  encouraged  by  the  opinion 
of  one  to  follow  the  dictate  of  the  other. 

The  accountants,  should  present  proofs  from  which  it  may  be  deter- 
mined whether  any  part  of  the  dividends  embraced  in  the  account  came 
from  the  corporate  earnings  before  the  death  of  the  testator. 

[3]  /There  should  be  an  equitable  division  of  the  expenses  of  the  ac- 
counting between  the  fund  of  the  trust  and  the  income.  As  to  the 
question  considered,  supra,  the  remaindermen  have  such  concern  that 
they  should  contribute  to  die  expenses  of  the  proceeding./ 

Counsel  are  requested  to  suggest  a  proper  apportionment  of  these 
items. 

Decreed  accordingly. 
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(159  App.  Dlv.  291.) 

OSTBRHOUDT  ▼.  PRUDENTIAL  INS.  CO.  OF  AMERICA. 

(Supreme  Court,  Appellate  Divlsioii,  Third  Department.    November  26,  1913.) 

1.  CoNTEUFT  (I  20") — ^Wrat  Goitstitutes. 

Where  the  defendant  had  been  directed  by  an  order  of  the  Comity  Court 
to  produce  documents  necessary  for  plalntlS  to  maintain  bis  case  and  that 
Judgment  had  been  afilrmed  on  api)eal,  defendant's  contumacious  refusal 
to  produce  some  of  the  documents  renders  him  guilty  of  contempt  of  court 
requiring  punishment. 

[Ed.  Note.— For  other  cases,  see  (Contempt,  Cent  Dig.  ||  68-42;  Dec. 
Dig.  i  20.»] 

2.  Contempt  (t  66*)— Appeal — ILxw  or  Case. 

Where  an  order  of  the  County  C!ourt  directing  defendant  to  produce 
documents  was  affirmed  on  appeal,  it  established  the  law  of  the  case,  and 
the  County  Ck>urt  thereafter  cannot  hear  new  excuses  for  defendant's  fail- 
ure, nor  can  such  excuses  be  urged  on  appeal  in  a  contempt  proceeding. 

[Ed.  Note.— For  other  cases,  see  Contempt,  Cent  Dig.  ||  213-215,  22a- 
237;  Dec.  Dig.  i  66.*] 

8.  Contempt  (|  70*) — PumsHMXirr — Discbetioit  o»  Cotjbt. 

While  the  penalty  for  contempt  rests  In  the  discretion  of  the  court, 
the  County  Court  cannot  relieve  a  defendant,  who  violated  its  order  re- 
quiring the  production  of  dftcnments,  which  was  affirmed  on  appeal,  from 
any  penalty. 

[Ed.  Note. — For  other  cases,  see  Contempt,  <3ent  Dig.  |  246 ;  Dec.  Dig. 
i  70.»1 
4.  Contempt  (|  66*) — Appeal — Deiebmination. 

Under  Code  Civ.  Proc.  I  1317,  declaring  that  upon  appeal  from  a  Judg- 
ment or  order  the  Api>ellate  Division  may  reverse,  affirm,  or  modify  the 
Judgment  or  order  appealed  from,  the  Appellate  Division  has  Jurisdiction, 
on  appeal  from  an  order  of  the  County  Court  refusing  to  punish  defend- 
ant for  contempt  and  to  strike  its  answer,  to  render  the  Judgment  which 
should  have  been  rendered  below. 

[Ed.  Note.— For  other  cases,  see  Contempt,  Cent  Dig.  f|  213-215,  223- 
237;  Dea  Dig.  |  66.*] 

Smith,  P.  J.,  and  Kellogg,  J.,  dissenting. 

Appeal  from  Ulster  County  Court. 

Action  by  Dory  Osterhoudt  against  the  Prudential  Insurance  Com- 
pany of  America.  From  an  order  of  the  County  Court  denying  plain- 
tiff's motion  to  adjudge  the  defendant  in  contempt  and  to  strike  out 
defendant's  answer  and  for  judgment  as  upon  a  default  in  pleading, 
plaintiff  appeals.    Reversed. 

See,  also,  149  App.  Div.  907,  132  N.  Y.  Supp.  1140. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

N.  Frank  O'Reilly,  of  Kingston  (John  D.  Eckert,  of  Kingston,  of 
counsel),  for  appellant. 

William  D.  Brinnier,  of  Kingston,  for  respondent 

HOWARD,  J.  This  action,  which  is  on  a  life  insurance  policy,  was 
first  tried  in  the  Kingston  City  Court ;  it  resulted  in  a  judgment  for 
the  plaintiff.  On  appeal  to  the  County  Court  the  plaintiff  again  pro- 
cured a  judgment.    This  judgment  was  reversed  on  the  law  and  the 

•For  otber  caaea  im  lame  topic  a  I  kvmbib  Id  Dec.  *  Am.  Digs.  1107  to  date,  ft  Rep'r  Indezea 
144N.X.S.— 13 
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facts  by  the  Appellate  Division  and  a  new  trial  was  ordered.  Before 
proceeding  to  trial  again,  the  plaintiff  thought  it  necessary  to  procure 
certain  documents  or  copies  thereof  alleged  to  be  in  the  possession  of 
the  defendant.  An  order  directing  the  defendant  to  produce  these 
documents  or  show  cause  why  they  were  not  produced  was  issued  by 
the  county  judge.  The  defendant  did  not  produce  the  documents  or 
show  satisfactory  cause  for  their  nonproduction,  and  the  County 
Court,  being  convinced  of  the  necessity  for  the  papers  and  the  insuffi- 
ciency of  the  defendant's  excuses,  issued  an  order  directing  the  de- 
fendant to  serve  copies  of  the  papers  or  some  of  them  upon  the  plain- 
tiff. The  defendant  appealed  from  this  order,  but  the  Appellate  Divi- 
sion unanimously  affirmed  the  determination  of  the  County  Court, 
whereupon  the  defendant  served  copies  of  several  of  the  papers  which 
it  had  sworn  it  could  not  serve  but  neglected  to  serve  copies  of  several 
others;  those  not  served  being  those  most  important  to  the  plaintiffs 
contention.  The  plaintiff  thereafter:  obtained  from  the  County  Court 
an  order  directing  the  defendant  to  show  cause  why  it  should  not  be 
adjudged  in  contempt  for  failing  to  serve  all  the  papers  and  why  its 
answer  should  not  be  stricken  out  and  why  the  plaintiff  should  not 
have  judgment  as  upon  default.  The  County  Court  refused  to  adjudge 
the  defendant  guilty  of  contempt  or  strike  out  the  answer  or  grant 
judgment  by  default  and  in  all  things  denied  the  plaintiff's  motion. 
An  appeal  from  this  order  presents  the  matter  to  this  court. 

[1]  The  defendant  was  clearly  in  contempt.  After  a  full  hearing 
on  the  question  before  the  County  Court  that  court  ordered  copies  of 
certain  papers  to  be  served.  An  appeal  to  this  court  resulted  in  an 
unanimous  affirmance  of  the  order  of  the  County  Court.  This  order 
of  the  court  below,  affirmed  by  the  Appellate  Division,  became  the  law. 
It  was  the  duty  of  the  defendant  to  obey  this  law;  its  failure  to  do 
so  was  a  contempt  for  the  mandate  of  the  court.  No  excuses  are  now 
available  and  the  defendant  must  suffer  some  of  the  penalties  for  its 
defiance  of  the  court  else  the  dignity  of  the  court  must  suffer.  Unless 
the  court  compels  obedience  to  its  orders,  its  orders  are  nullities. 

[2]  The  determination  of  the  Appellate  Division  in  this  instance 
was  binding  upon  the  County  Court.  It  was  not  for  the  County  Court 
to  hear  over  again  these  same  excuses ;  its  only  duty  was  to  compel 
obedience  to  the  law.  That  a  County  Judge,  other  than  the  one  who 
granted  the  first  order,  sits  upon  the  bench  in  no  manner  alters  the  sit- 
uation. Neither  can  this  court  at  this  time  hear  again  the  defendant's 
reasons  for  not  producing  the  papers  or  consider  the  merits  of  the 
original  controversy.  The  law  has  been  established;  it  must  now  be 
observed. 

[3]  The  County  Court  had  discretion  as  to  what  penalty  it  would 
impose,  but  its  discretion  did  not  go  to  the  extent  of  refusing  to  im- 
pose any  penalty.  As  was  said  by  Judge  Woodward  in  Brown  v. 
Braunstein,  86  App.  Div.  499,  83  N.  Y.  Supp.  798: 

"It  Is  true  tbat  punisbment  for  contempt  rests  in  a  measure  upon  discre- 
tion, but  It  is  a  judicial  discretion,  and  the  dignity  of  the  court,  as  well  as 
the  Interests  of  litigants,  demands  that,  where  the  deliberate  judgments  of 
the  court  are  set  at  defiance,  punishment  shall  follow  upon  the  transgres- 
sion." 
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[4]  This  court  has  power  to  do  what  the  County  Court  should 
have  done.  Code  Civ.  Proc.  §  1317;  Wallace  v.  Wallace,  140  App. 
Div.  800,  125  N.  Y.  Supp.  561.  It  therefore  follows  that  the  order 
appealed  from  should  be  reversed,  with  $10  costs  and  disbursements 
and  the  costs  of  the  motion  below ;  and  that  an  order  should  be  en- 
tered striking  out  the  defendant's  answer  and  directing  that  a  judg- 
ment be  entered  in  favor  of  the  plaintiff  against  the  defendant  as  upon 
a  default  in  pleading.  All  concur,  except  SMITH,  P.  J.,  and  KEL- 
LOGG, J.,  who  dissent, 

(159  App.  DlT.  236.) 

GERMAN  NAT.  BANK  OP  PITTSBURGH  y.  QUEEN  et  al. 

(Supreme  Conrt,  Appellate  Division,  Second  Department    November  21,  1013.) 

MoBTOAGEs  (I  173*) — ^LiEN — Pbiobity — Unbecobded  Equitable  Mobtoage. 
Where  Q.  pnrcbased  land  wltb  money  famished  by  two  banks  and  deeded 
same  to  S.,  who  executed  an  instrument  under  seal  stating  that  he  held 
the  land  in  trust  for  the  debt  of  Q.  to  the  banks,  and  that  in  case  of  sale 
for  payment  of  such  debt  the  surplus  money  should  be  paid  to  Q.,  and 
S.  conveyed  the  property  to  W.,  who  executed  a  like  instrument  of  trust, 
such  declarations  of  trust,  though  not  recorded,  constituted  an  equitable 
mortgage  to  secure  the  payment  of  Q.'s  Indebtedness  to  the  banks  and 
gave  Q.  at  least  an  equitable  fee  in  the  equity  of  redemption,  which  mort- 
gage took  priority  over  tbe  Hen  of  a  judgment  against  Q.  of  which  a  tran- 
script was  filed  subsequent  to  the  execution  of  the  Instruments,  but  be- 
fore they  were  recorded. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  {§  412,  419-^4 : 
Dec.  Dig.  $  173.*] 

Appeal  from  Special  Term,  Nassau  County. 

Action  by  the  German  National  Bank  of  Pittsburgh  against  Emmet 
Queen  and  others.  From  a  judgment  for  defendants,  plaintiff  appeals. 
Reversed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 

Martin  A.  Schenck,  of  New  York  City  (JuHen  T.  Davies,  Jr.,  of 
New  York  City,  on  the  brief),  for  appellant. 

Peter  Condon,  of  New  York  City,  for  respondent  Audubon  Na- 
tional Bank. 

CARR,  J.  The  plaintiff  appeals  from  an  order  that  denied  its  mo- 
tion for  judgment  on  the  pleadings.  There  is  a  long  complaint  in  the 
record,  described  as  an  amended  complaint,  and  likewise  a  long  answer 
on  the  part  of  the  defendant  the  Audubon  National  Bank,  which  is  de- 
scribed as  an  amended  answer  to  the  amended  complaint.  Other  de- 
fendants had  demurred  to  the  amended  complaint,  and  the  plaintiff 
made  a  motion  in  part  to  overrule  the  answer  of  the  Audubon  National 
Bank  and  the  various  demurrers  as  frivolous.  The  notice  of  motion 
also  asked  relief  granting  judgment  to  plaintiff  upon  all  the  pleadings 
herein.  The  learned  court  at  Special  Term  treated  the  entire  motion 
as  one  made  to  overrule  frivolous  pleadings. 
.  If  the  motion  is  to  be  treated  as  seeking  relief  only  on  the  ground 

'For  oUiar  cases  see  same  topic  *  i  mdmbbb  in  Dec.  k  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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that  the  answer  of  the  defendant  the  Audubon  National  Bank  is  frivo- 
lous, then  we  have  nothing  much  to  do  with  this  appeal,  as  it  should 
be  dismissed,  for  under  section  537  of  the  Code  of  Civil  Procedure  an 
order  denying  a  motion  to  strike  out  a  pleading  as  frivolous  is  not  ap- 
pealable. We  think  that  the  plaintiff  did  not  move  solely  on  the  ground 
of  frivolous  pleading,  but  that  its  motion, must  be  considered  also  as 
one  for  judgment  on  the  pleadings  under  section  547  of  the  Code  of 
Civil  Procedure,  and  we  shall  consider  the  appeal  from  the  order  in 
this  light  According  to  the  plaintiff's  amended  complaint,  it  is  the 
assignee  of  whatever  rights  were  possessed  by  two  banks  in  Pittsburgh 
in  certain  lands  located  in  Nassau  county,  in  this  state.  That  it  is 
such  assignee  is  not  disputed  by  the  amended  answer.  The  amended, 
complaint  sets  forth  that  one  Queen  bought  from  one  Humphreys  a 
tract  of  land  in  Nassau  county  in  1906;  that  the  moneys  used  by 
Queen  to  make  the  purchase  were  loaned  to  him  by  two  banks  of  the 
city  of  Pittsburgh,  namely,  the  Farmers'  Deposit  National  Bank  and 
the  Farmers'  Deposit  Savings  Bank;  that  said  Queen  caused  title  to 
said  premises  to  be  taken  by  one  Smith,  under  a  full  covenant  war- 
ranty deed  from  the  vendor;  that  Smith  thereupon  executed  an  in- 
strument under  seal,  which  is  set  forth  as  an  exhibit  to  the  amended 
complaint.  In  this  instrument  Smith  declared  that  he  held  no  bene- 
ficial interest  in  the  property  in  question,  but  that  it  was  conveyed  to 
and  was  held  by  him  in  trust  for  the  payment  of  the  debt  of  Queen  to 
the  banks  aforesaid,  and  that,  in  the  event  of  the  pajrment  of  said  debt 
by  Queen,  he  (Smith)  would  reconvey  the  property  to  Queen,  or,  in 
the  case  of  the  failure  of  Queen  to  pay  the  debt,  that  he  (Smith)  would 
sell  said  property  and  apply  the  proceeds  to  the  payment  of  said  debt, 
and  render  over  to  Queen  the  surplus  moneys  remaining.  Queen's  in- 
debtedness to  these  two  banks  appeared  in  a  series  of  notes,  made  or 
indorsed  by  Queen  and  held  by  said  banks.  The  debts  for  which  Smith 
declared  himself  to  hold  the  property  in  trust  were  to  comprise  all 
debts  due  by  said  Queen  to  said  banks  up  to  and  on  the  17th  day  of 
October,  1907.  Smith  thereafter  conveyed  said  property  to  one  Win- 
ner, who  is  a  party  to  this  action,  and  Winner  executed  and  delivered 
an  instrument  in  which  he  declared  that  he  had  no  beneficial  interest 
in  the  premises,  but  that  he  received  the  conveyance  from  Smith  and 
held  the  lands  under  the  same  trust  and  for  the  same  purpose  for  which 
they  had  been  held  by  Smith. 

The  amended  complaint  alleges  that  the  indebtedness  of  Queen  to 
said  banks  aggregated  the  sum  of  $180,000,  represented  by  notes,  some 
\it  all  of  which  have  been  renewed,  and  which  it  now  holds.  In  its 
first  cause  of  action  it  asks  that  the  transaction  between  Smith  and 
Queen,  as  shown  by  the  instruments  above  referred  to,  be  adjudged 
to  be  a  purchase-money  mortgage  in  favor  of  the  aforesaid  two  banks, 
and  by  them  assigned  to  it.  'uie  transaction  of  the  purchase  of  the 
property  and  the  execution  of  the  Smith  instrument  of  trust  was  in 
1906  and  that  of  Winner  in  1910,  but  these  instruments  of  trust  were 
not  recorded  in  Nassau  county  until  1911.  In  the  meantime,  in  1910, 
the  defendant  the  Audubon  National  Bank  obtained  a  judgment  in 
New  York  county  against  Queen,  and  it  filed  a  transcript  of  the  judg- 
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nient  in  Nassau  county  in  the  same  year  and  before  the  recording  of 
the  trust  instruments  of  Smith  and  Winner.  The  plaintiff  allies  in 
its  amended  complaint,  if  the  defendant  the  Audubon  National  Bank 
acquired  any  lien  by  virtue  of  the  filing  of  its  transcript  of  judgment, 
that  such  lien  was  subordinate  to  the  plaintiff's  rights  in  the  premises 
under  the  instrument  executed  and  delivered  by  Smith  and  Winner, 
and  it  asks  foreclosure  of  such  instrimients  as  a  purchase-money  mort- 
gage and  the  taking  of  proof  as  to  the  amount  due  to  it  under  and  by 
virtue  thereof.  Such  is  its  first  cause  of  action.  It  is  insisted  also  by 
the  plaintiff-appellant  tiiat  as  a  matter  of  law  the  Audubon  National 
Bank  acquired  no  lien  on  the  premises  whatever  by  the  mere  filing  of 
its  transcript  of  judgment. 

As  the  case  appears  to  us,  it  is^  not  very  material  to  the  first  cause 
of  action  stated  in  the  amended  complaint  whether  a  lien  was  acquired 
as  a  matter  of  law  by  the  defendant  under  the  circumstances,  if  such 
alleged  lien,  if  so  acquired,  be  as  a  matter  of  law  subordinate  and  sub- 
sequent to  the  lien  of  the  plaintiff  acquired  from  the  declarations  of 
trust  It  seems  to  us  that  the  effect  of  the,  declarations  of  trust  was 
to  make  an  equitable  mortgage  in  the  premises  to  secure  the  payment 
of  Queen's  indebtedness  to  the  Pittsburgh  banks,  and  to  ^ve  Queen  at 
least  an  equitable  fee  in  the  equity  of  redemption.  If  this  be  so,  then 
the  fact  that  the  defendant  filed  a  transcript  of  its  judgment  in  Nassau 
county  before  the  recording  of  this  Smith  instrument,  but  several 
years  after  its  execution  and  delivery,  did  not  give  to  it  a  priority  of 
lien,  if  lien  there  be,  over  that  created  by  the  equitable  mortgage.  Sul- 
livan v.  Com  Exchange  Bank,  154  App.  Div.  292,  139  N.  Y.  Supp.  97. 
It  is  at  least  doubtful  whether  the  respondent,  by  the  mere  filing  of 
its  transcript  of  judgment,  ever  acquired  any  legal  lien  on  the  premises 
in  question.  Doubtless,  as  said  before,  the  transaction  between  Smith 
and  Queen,  as  evidenced  by  the  instrument  aforesaid,  constituted  an 
equitable  mortgage  in  favor  of  the  Pittsburgh  banks,  and  gave  to 
Queen  an  equitable  fee  in  the  premises.  Dodd  v.  Neilson,  90  N.  Y. 
243;  Pardee  v.  Treat,  82  N.  Y.  385;  Carr  v.  Carr,  52  N.  Y.  251; 
Stoddard  v.  ^yhiting,  46  N.  Y.  627.  . 

But  can  a  simple  judgment  creditor  acquire  a  lien  upon  such  an  es- 
tate as  Queen  possessed,  by  the  mere  docketing  of  a  judgment  or  the 
filing  of  a  transcript  thereof  ?  It  has  been  held  that  the  mere  docketing 
of  a  judgment  does  not  create  a  lien  upon  a  simple  equitable  estate  in 
real  property.  Bates  v.  Ledgerwood  Mfg.  Co.,  130  N.  Y.  200,  29  N.  E. 
102 ;  Sage  v.  Cartwright,  9  N.  Y.  49.  If  this  be  so,  then  the  judgment 
of  the  defendant  the  Audubon  National  Bank,  as  set  forth  in  the 
amended  complaint  and  as  likewise  set  up  affirmatively  in  the  answer, 
did  not  create  a  legal  lien  upon  the  property  in  question,  and  any  rights 
which  said  defendant  seeks  to  assert  simply  by  virtue  of  the  filing 
of  the  transcript  of  judgment  are  not  cognizable  in  this  action  under 
the  facts  as  set  forth  in  the  amended  answer.  Hence  the  amended 
answer  sets  up  no  defense  to  the  material  allegations  of  the  amended 
complaint  in  the  first  cause  of  action,  and  probably  not  to  those  of  the 
second  cause  of  action.  And  in  any  event  as  to  the  first  cause  of  ac- 
tion, which  seeks  foreclosure  of  the  plaintiff's  lien  by  virtue  of  the 
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Smith  instrument,  an  interlocutory  judgment  should  have  been  awarded 
to  the  plaintiff. 

We  are  informed  by  the  briefs  that  the  other  defendants  whose  de- 
murrers were  overruled  have  since  answered  precisely  in  form  as  did 
the  Audubon  Bank.  Hence  the  decision  of  this  motion  will  decide 
necessarily  their  cases  also.  The  claims  of  these  judgment  creditors 
aggregate  over  $40,000  and  interest.  We  should  note  here  that  the 
respondent  cites  in  its  support  an  old  case  in  this  department.  Bowery 
Nat.  Bank  v.  Duncan,  12  Hun,  405,  opinion  by  Gilbert,  J.,  which 
strongly  supports  its  contention  that  by  the  mere  filing  of  its  transcript 
of  judgment  it  acquired  a  lien  on  Queen's  equity  of  redemption-.  We 
can  find  no  subsequent  citation  of  this  case,  but  in  any  event  it  does  not 
touch  the  question  of  the  subordination  of  such  lien  to  the  prior  equi- 
table mortgage. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  for  judgment  on  the  pleadings  granted  to  the  extent  of 
awarding  to  the  plaintiff  an  interlocutory  judgment  for  the  foreclosure 
of  its  equitable  mortgage  and  a  determination  of  the  amount  due 
thereon^  with  $10  costs.    All  concur. 


(158  App.  Div.  Z75.) 

In  re  RUDD. 

(Supreme  Conrt,  Appellate  Division,  Second  Department.    November  21,  1913.) 

1.  Officebs  (§  69*) — Civil  Sbbvice  BuPLOTfis — Reduction  of  Salabt — Grade 

or  Emflot£.  . 

Civil  Service  Rule  7,  subd.  3,  provides  that  the  classificatioD  of  all  per- 
sons sliall  be  governed  solely  by  their  duties  and  functions,  and  subdivi- 
sion 4  provides  that  the  positions  in  each  subdivision  of  each  group  shall 
be  divided  into  grades  based  upon  the  rates  of  annual  compensation,  and 
that  grade  8  shall  include  aU  positions  paying  more  than  $1,600,  but  not 
more  than  $1,800  per  annum.  Civil  Service  Law,  f  41,  provides  that  all 
clerks  in  the  state  department  shall  be  classified  in  one  of  the  following 
grades  according  to  legislative  appropriations  made  for  such  purpose,  and 
section  42  provides  that  the  salaries  of  employes  In  the  eighth  grade  shall 
not  exceed  $1,800.  Laws  1896,  fi.  Tt2,  I  3,  as  amended  by  Laws  1900,  c. 
126,  empowers  the  district  attorney  to  appoint  one  chief  clerk  and  five  ad- 
ditional clerks,  whose  compensation  shall  not  exceed  $2,000  and  shall  be 
"fixed  and  determined  by"  the  district  attorney.  Beld,  that  the  grade  of 
a  civil  service  employ^  is  determined  by  his  duties,  and  not  by  the  amount 
of  his  salary;  and  hence  the  reduction  by  the  district  attorney  of  the 
salary  of  a  clerical  employs,  whose  duties  placed  Iiim  in  the  eighth  grade, 
from  $1,700  to  $1,000  a  year,  was  not  illegal  as  being  a  removal  of  such 
employe  from  his  classified  grade,  and  was  within  the  power  of  the  dis- 
trict attorney. 

[Ed.  Note. — For  other  cases,  see  Officers,  Dec  Dig.  (  69.*] 

2.  OmcBBS  (I  »•) — Statutes — Refeai.  bt  Oivn,  Sxbvick  Law. 

Since  Laws  1896,  c.  772,  {  3,  as  amended  by  Laws  1900,  c.  128.  empow- 
ering the  district  attorney  to  appoint  a  certain  number  of  clerks  and  fix 
their  compensation,  related  to  a  particular  office,  It  was  not  repealed  by 
the  Civil  Service  Law. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent  Dig.  (  11;  Dec.  Dig. 
i9.*] 
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Appeal  from  Special  Term,  Kings  County. 

In  the  matter  of  the  application  of  Stephen  A.  Rudd  for  a  writ  of 
mandamus  against  James  C.  Cropsey,  as  District  Attorney  of  the 
County  of  Kings.  From  an  order  granting  a  peremptory  writ,  de- 
fendant appeals.    Reversed,  and  writ  dismissed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Hersey  Egginton,  Asst.  Dist.  Atty.,  of  Btookl)m  (James  C.  Crop- 
sey, Dist.  Atty.,  of  Brooklyn,  on  the  brief),  for  appellant. 

Robert  H.  Elder,  of  New  Yoric  City  (Otho  S.  Bowling,  of  New 
York  City,  on  the  brief),  for  respondent 

THOMAS,  J.  The  question  is  whether  the  district  attorney  of  the 
county  of  Kings  may  reduce  the  salary  of  Rudd,  a  clerk,  from  $1,700 
to  $1,000  per  annum.  The  proceeding  is  to  compel  the  district  attor- 
ney to  certify  the  salary  on  the  basis  of  the  larger  sum.  It  is  not 
proved  whether  a  hearing  was  afforded.  But  I  regard  that  question 
as  irrelevant  to  the  inquiry.  The  applicant  was,  in  1904,  appointed 
stenographer  and  private  secretary  to  a  former  district  attorney,  which 
place  was  then  exempt,  and.  in  1907  he  was  transferred  to  a  similar 
place  in  the  class  designated  as  competitive  at  a  salary  of  $1,500,  which 
in  1909  was  increased  by  the  district  attorney  to  $1,/00.  In  1911,  the 
same  district  attorney  appointed  him  as  bond  clerk  at  $1,700  per  an- 
num, upon  the  certificate  of  the  State  Civil  Service  Commission  of  a 
qualifying  examination,  although  the  position  is  in  the  competitive 
class.  Such  appointment  placed  Rudd  in  the  grade  designated  as 
"Eighth"  under  the  Civil  Service  Rules.  Civil  Service  Rule  7  is  (sub- 
divisions 3  and  4) : 

"(3)  Tbe  classification  of  all  positions  shall  be  govemeil  solely  by  the  re- 
spective duties  and  functions  of  such  positions.  (4)  For  the  purpose  of  or- 
derly arrangement  and  of  regulated  promotion,  tbe  positions  in  each  subdivi- 
sion of  each  group  shall  be  divided  Into  grades  baaed  upon  the  rates  of  an- 
nual compensation.  •  •  •  Grade  8.  All  positioDS,  tbe  compensation  of 
which  is  at  the  rate  of  more  than  $1,500,  but  not  more  than  $1,800  per  annum." 

The  State  Civil  Service  Law  (Consol.  Laws  1909,  c.  7)  §  41,  is: 

"AH  clerks,  ♦  *  *  or  other  employes  performing  clerical  service  In  the 
state  departments,  *  *  *  .  shall  be  classified  In  one  of  tbe  following  grades, 
in  accordance  with  the  appropriattons  made  by  the  legislature  for  such  pur- 
pose." 

Section  42: 

"Salaries  for  each  grade.  Tbe  annual  salaries  of  employes  for  each  grade 
shall  not  be  to  exceed  the  following:  •  •  •  Eighth  grade,  eighteen  hun- 
dred dollars." 

Does  grade  depend  on  the  nature  of  the  duties  or  the  salary? 

[1]  The  decision  is  that  the  nature  of  the  duties,  not  the  salary,  fixes 
the  erade.  People  ex  rel.  Lodholz  v.  Knox,  58  App.  Div.  541,  69  N. 
Y.  Supp.  602,  affirmed  167  N.  Y.  620,  60  N.  E.  1118.  In  the  case  at 
bar  the  district  attorney  has  reduced  the  salary  from  $1,700  (by  sal- 
aries, eighth  grade).to  $1,000  (by  salaries,  sixth  grade).    But  the  po^^- 
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tion  and  duties  remain  the  same.  But  if  the  grade  depends  upon  the 
nature  of  the  position  and  not  the  amount  of  the  salary,  there  is  no 
change  of  grade.  Assuming  that  such  is  the  case,  the  question  is 
whether  the  district  attorney  can  reduce  the  salary.  The  statute  (chap- 
ter 772,  §  3,  L.  1896,  as  amended  by  chapter  126,  L.  1900)  empowers 
the  district  attorney  to  appoint  "one  chief  clerk,  •  *  *  and  five 
additional  clerks,  whose  compensation  shall  not  exceed  two  thousand 
dollars  each  per  annum,  *  •  *  said  compensation  *  *  *  to 
be  fixed  and  determined  by"  the  district  attorney.  That  law  was 
amended  by  chapter  556,  L.  1901,  chapter  409,  L.  1911,  and  by  chapter 
401,  L.  1913.  The  amendment  enables  the  force  to  be  increased,  but 
continues  the  power  of  the  district  attorney  to  fix  the  several  salaries. 
[2]  The  statute  relates  to  a  particular  office  and  was  not  repealed 
by  the  Civil  Service  Law.  People  ex  rel.  Lee  v.  Waring,  1  App.  Div. 
594,  597,  37  N.  Y.  Supp.  478.  Moreover,  its  re-enactment  since  the 
Civil  Service  Law  came  in  shows  that  it  is  not  affected  as  to  its  terms 
by  that  law.  But  the  decision  is  that  the  district  attorney  may  fix  the 
salary,  but  may  not  reduce  it,  for,  it  is  urged,  he  might  reduce  it  so 
as  to  amount  to  a  removal,  and  that  "the  reduction  was  a  removal 
from  the  grade  or  position  held  by  the  relator."  But  how  could  there 
be  a  removal  from  a  grade,  if  grade  does  not  depend  on  salary  ?  There 
is  no  statute  against  such  reduction.  Observe  the  statutes.  An  earlier 
statute  (section  3,  c.  186,  L.  1898)  prescribed  procedure  for  removal 
or  reduction,  but  the  section  was  repealed  by  chapter  370,  L.  1899  (see 
schedule),  and,  by  chapter  697,  §  21,  L.  1904,  the  procedure  was  lim- 
ited to  removal.  So  there  is  no  positive  law  against  reduction.  In 
such  case,  power  to  fix  a  salary  carries  power  to  reduce  it.  Sauer- 
brunn  v.  Board  of  Education,  150  App.  Div.  407,  135  N.  Y.  Supp. 
85,  affirmed  on  opinion  below  208  N.  Y.  550,  101  N.  E.  1120,  when  the 
board  of  aldermen,  empowered  by  section  56,  Greater  New  York  Char- 
ter, to  fix  salaries  of  every  officer  or  person  paid  out  of  the  city  treas- 
ury, fixed  the  salary  of  a  draughtsman  on  June  9,  1903,  at  $45  per 
week,  and  on  June  30th  following  fixed  it  at  $35  per  week.  See  Buck- 
bee  V.  Board  of  Education,  115  App.  Div.  366,  100  N.  Y.  Supp.  943, 
affirmed  187  N.  Y.  544,  80  N.  E.  1106.  In  People  ex  rel.  Stokes  v. 
TuUy,  108  App.  Div.  345,  95  N.  Y.  Supp.  916,  1153,  and  Holleran  v. 
Creelman,  148  App.  Div.  121,  122,  132  N.  Y.  Supp.  176,  the  power  of 
the  board  of  aldermen  to  increase  the  salary  was  recognized.  In  my 
'judgment,  if  the  district  attorney  is  enabled  to  fix  the  compensation 
of  the  members  of  his  force,  his  power  does  not  cease  when  he  has 
once  exercised  it.  The  persons  are  his  immediate  subordinates,  and 
their  earning  capacities  are  within  the  test  of  his  experience.  He  is 
given  a  gross  sum  for  administering  his  office.  It  would  be  intolerable 
if  he  must  observe  a  clerk  worth  only  $1,000  receiving  $1,700  and  be 
powerless  to  protect  the  public  against  the  waste  and  to  give  his  office 
the  benefit  of  an  efficient  use  of  the  money.  This  is  not  a  case  where 
an  officer  remotely  related  to  an  employe  is  selected  by  law  to  fix  his 
salary,  but  where  the  principal  adjusts  compensation  to  the  services 
of  his  subordinates,  who  act  immediately  for  him  and  under  his  com- 
mand.   I  see  no  logical  support  for  the  order,  which  is  based  on  an 
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apprehension  that  a  superior  will  make  the  compensation  so  unequal 
to  the  service  rendered  that  his  subordinate  will  be  compelled  to  retire. 
The  order  should  be  reversed,  and  the  writ  dismissed. 
Order  reversed  and  wilt  diamissed,  withont  oosts.    All  concur. 


(158  App.  DlT.  647.) 

PEOPLE  T.  METROPOLITAN  SURETY  CO. 

(Snprone  Conrt,  Appellate  Division,  Third  Department    November  12,  1918.) 

1.  Taxation  (i  112*) — Cobpokatiors — Fbarchibe  Tax — ^Tax  Law — Conbtbuo- 

TIOR. 

Tax  Law  (Conaol.  Laws  1909,  c.  60)  |  187,  requires  surety  companies  en- 
gaged in  business  witbin  the  state  to  pay  an  annual  tax  on  or  before  the 
Ist  day  of  June  for  the  privilege  of  carrying  on  business  on  the  gross 
amount  of  premiums  received  during  the  preceding  calendar  year  for  bust- 
nees  done  within  the  state.  Section  192,  subd.  B,  declares  that  the  com- 
pany shall  make  a  reix>rt  on  or  before  March  let  in  each  year  showing 
the  premiuAis  received.  Held,  that  such  tax  was  not  a  tax  on  property, 
bnt  for  the  privilege  of  exercising  corporate  franchises  for  the  year  prior 
to  that  in  which  the  tax  was  assessed  and  payable,  and  hence  a  surety 
company  prohibited  by  the  insurance  department  from  doing  further  busi- 
ness on  December  3,  1908,  and  dissolved  by  Judgment  January  80,  1900, 
was  nevertheless  liable  for  a  tax  imposed  under  the  law  in  1909  for  busi- 
ness done  the  preceding  year. 

[Edl  Note. — ^For  other  cases,  see  Taxation,  Cent  Dig.  I  206;  Dec.  Dig. 
i  112.»1 

2.  TAZATtOR   (t   628*)  — IKSOLVKROT  —  DiBTBIBCIIOR   OT  AsSBTS  —  PBXFEBRED 

Cl>AIlfS. 

Claim  of  the  state  against  a  surety  company  for  franchise  tax  imposed 
by  the  state  for  the  year  preceding  that  in  which  the  company  was  dis- 
solved at  the  instance  of  the  Insurance  department  is  preferred,  but  doeu 
not  draw  interest 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  f  981 ;  Dec.  Dig. 
f  528.*] 

Appeal  from  Special  Term,  Albany  County. 

Action  by  the  People  against  the  Metropolitan  Surety  Company  jto 
recover  certain  taxes  under  the  Tax  Law.  From  an  order  confirming 
the  report  of  the  referee  disallowing  the  claim,  plaintiff  appeals.  Re- 
versed.   Claim  allowed. 

See,  also,  143  N.  Y.  Supp.  1136;  144  N.  Y.  Supp.  235,  1136. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Thomas  Carmody,  Atty.  Gen.  (James  J.  Barrett,  of  Syracuse,  of 
counsel),  for  the  People. 
Edward  R.  Finch,  of  New  York  City,  for  respondent 

JOHN  M.  KELLOGG,  J.  [1]  The  insurance  department  en  the  3d 
day  of  December,  1908,  prohibited  the  defendant  from  doing  any  fur- 
ther insurance  business.  On  January  6,  1909,  an  action  was  brought  to 
dissolve  the  corporation,  and  it  was  dissolved  by  judgment  of  the  court 
January  30,  1909,  and  a  permanent  receiver  appointed. 

•VOr  oUmt  mm*  «m  mud*  toplo  ft  |  kvmbcb  in  Dec.  ft  Am.  Digs.  1M7  to  date,  ft  Rap'r  Indezei 
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On  August  31,  1909,  the  comptroller  imposed  upon  it  a  tax  of 
$1,069.13  under  section  187  of  the  Tax  Law  (Consol.  Laws  1909,  c. 
60),  being  an  amount  equal  to  1  per  cent,  on  the  gross  amount  of 
premiums  for  the  preceding  calendar  year,  ajid  this  action  is  brought  to 
recover  such  tax. 

The  referee  determined  in  substance  that  under  the  statute  the  tax 
levied  in  the  year  1909  was  for  the  privilege  of  exercising  the  franchise 
and  doing  business  for  that  year,  and  dismissed  the  claim,  which  de- 
termination was  approved  of  by  the  order  appealed  from. 

Section  187  of  the  Tax  Law  required  this  company  to  pay  an  annual 
state  tax  on  or  before  the  1st  day  of  June  for  the  privilege  of  exer- 
cising corporate  franchises  or  carrying  on  business  equal  to  1  per 
centum  on  the  gross  amount  of  premiums  received  during  the  preceding 
calendar  year  for  business  done  at  any  time  in  this  state. 

Subdivision  5  of  section  192  of  the  Tax  Law  requires  the  company 
to  make  a  report  on  or  before  March  1st  in  each  year  showing  the 
premiums  received.  This  tax  is  not  upon  property,'  but  is  for  the 
privilege  of  exercising  the  corporate  franchise. 

The  relator  began  business  April  1,  1905.  March  8,  1906,  it  made 
its  report  showing  the  gross  premiums  received  during  the  preceding 
calendar  year,  and  on  or  about  May  29,  1906,  paid  a  tax  equal  to  1  per 
centum  thereof.  June  24,  1907,  it  made  its  report  of  the  gross  pre- 
miums received  during  the  year  1906,  and  on  July  16,  1907,'  it  paid  a 
tax  equal  to  1  per  centum  thereof.  About  May  14,  1908,  it  made  its 
report  of  gross  premiums  received  during  the  year  1907,  and  on  or 
about  May  14,  1908,  paid  a  tax  equal  to  1  per  centum  of  such  premi- 
ums. On  the  26th  of  August,  1909,  the  receiver  made  a  report  of 
premiums  received  by  the  company  during  the  year  1908,  and  this 
claim  is  made  for  1  per  centum  of  the  gross  amount  of  such  premiums. 

The  statute  contemplates  that  every  company  shall  pay  an  annual 
tax  for  the  privilege  of  doing  business  in  a  corporate  capacity.  Unless 
the  payment  made  in  1906  was  the  tax  for  that  privilege  in  1905,  the 
defendant  escapes  taxation  for  that  year. 

•Exemption  from  taxation  is  the  exception,  and  whoever  claims  an 
exemption  from  a  general  tax  provision  must  clearly  establish  his  right 
thereto.  There  is  nothing  in  the  statute  which  contemplates  an  exemp- 
tion for  any  year,  and,  if  the  defendant  escapes  taxation  for  a  year, 
it  results  from  a  forced  construction  of  the  statute  which  gives  an  ex- 
emption where  none  was  intended. 

The  law  in  question  does  not  state  for  what  year  the  tax  is  imposed. 
The  only  statement  is  that  there  must  be  an  annual  tax  paid,  to  be 
measured  by  the  receipts  of  the  previous  year.  It  is  a  fair  construc- 
tion of  the  statute  to  treat  the  payment  made  in  1906  as  payment  for 
the  privilege  of  doing  business  in  the  year  1905.  Until  the  close  of 
that  year,  there  was  nothing  by  which  the  tax  could  be  measured.  It 
would  follow  that  the  tax  levied  in  1909  was  to  pay  for  the  privil^e 
enjoyed  in  1908. 

It  is  true  it  would  have  been  easy  for  the  lawmakers  to  state  that  the 
tax  payable  in  each  year  was  for  the  privilege  exercised  the  year  be- 
fore, or  that  the  tax  is  payable  in  advance;  but  perhaps  the  general 
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language  used  was  intended  to  meet  every  situation,  and  it  is  unneces- 
sary to  determine  that  in  each  year  the  tax  represents  the  privilege 
enjoyed  the  year  before.  It  is  sufiScient  for  the  purposes  of  this  case 
to  determine  that  the  defendant  has  not  paid  the  tax  for  the  privilege 
enjoyed  in  the  year  1908,  as  the  tax  paid  each  year  was  for  the  privi- 
lege enjoyed  the  previous  year. 

Section  188  of  the  Tax  Law,  which  refers  to  trust  companies,  does 
not  differ  materially  in  expression  from  the  section  now  under  con- 
sideration, except  that  the  capital  stock  in  the  one  case,  the  premiums 
of  the  previous  year  in  the  oilier,  is  the  measure  by  which  the  amount 
of  the  tax  is  determined. 

In  People  ex  rel.  Mutual  Trust  Co.  v.  Miller,  177  N.Y.  51,  69  N. 
E.  124,  the  trust  company  was  formed  on  the  24th  of  June,  1901.  It 
was  required  to  file  its  report  on  June  30th  for  the  purpose  of  ascer- 
taining the  tax.  The  comptroller  imposed  a  tax  upon  it  for  the  year, 
apparently  assuming  that  the  tax  was  for  privileges  to  be  enjoyed  in 
the  future.  The  Court  of  Appeals,  however,  holds  that  the  tax  should 
be  apportioned,  and  that  the  company  was  only  required  to  pay  from 
the  time  it  began  to  do  business  up  to  June  30th,  thus  holding  that  the 
tax  was  not  one  payable  in  advance,  but  was  for  the  privileges  en- 
joyed for  the  preceding  year.  That  case  strongly  confirms  the  view 
that  the  tax  which  the  relator  paid  in  1906  was  for  the  privileges  it 
enjoyed  in  1905,  and  that  therefore  the  tax  for  the  year  1908  has  not 
been  paid  by  the  defendant 

[2]  The  claim  is  a  preferred  claim.  Matter  of  Carnegie  Trust  Co., 
206  N.  Y.  391,  99  N.  E.  1096;  Matter  of  Niederstein,  154  App.  Div. 
239,  138  N.  Y.  Supp.  952.  It  does  not,  however,  draw  interest.  Peo- 
ple V.  American  Loan  &  Trust  Co.,  172  N.  Y.  371,  65  N.  E.  200. 

The  order  of  the  special  term  is  therefore  reversed,  with  costs, 
the  referee  discharged,  and  an  order  granted  allowing  the  claim  as 
a  preferred  claim,  without  interest    All  concur. 


(IfiS  App.  DlT.  812.) 

PEOPLE  T,  PASOOWITZ. 

(Supreme  Goart,  Appellate  Division,  Second  Department    November  14,  ldl3.) 

1.  Cbiminai.  Law  ((  176*) — ^Pbelikinabt  Ezaminatioiv — Effect  or  Ebbob  in 

DXTEBinNINO   Cbimk. 

The  fact  that  a  committing  magistrate,  who  determines  that  a  crime 
bas  been  committed  and  that  there  Is  sufficient  caose  to  believe  accused 
guilty  thereof  and  thereupon  holds  blm  to  answer,  errs  lo  his  determina- 
tion of  the  degree  of  the  crime,  does  not  put  an  end  to  the  prosecution. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  {{  281,  300, 
304-306,  356,  358-360;    Dec.  Dig.  {  176.»] 

2.  CBXifiNAL  Law  (g  176*) — Fobmkb  Jkopabdt — Failubx  to  Indict. 

The  failure  of  the  grand  Jury  to  Indict  one  accused  of  felonious  as- 
sault and  Its  reduction  of  the  crime  to  assanlt  In  the  third  degree  and 
sending  the  case  to  tbe  Special  Sessions  is  not  a  bar  to  a  prosecution  for 
assanlt  la  the  third  degree. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  |S  291,  300, 
304-^06,  356,  358-360;   Dec.  Dig.  {  176.*] 

*n>r  otbor  cmm  «••  um*  topic  A  i  nuubu  In  Deo.  It  Am.  Diss.  1W7  to  date,  &  Rep'r  IndazH 


Digitized  by 


Google 


204  144  NBW  TOKK  SUPPLEMENT  (Sup.  Ct. 

Appeal  from  Court  of  Special  Sessions  of  City  of  New  York. 

Dominick  Pascowitz  was  convicted  of  assault  in  the  third  degree, 
and  he  appeals.    Affirmed. 

'Argued  before  TENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
PUTNAM,  JJ. 

A.  I.  Nova,  of  Brooklyn,  for  appellant 

Edward  A.  Freshman,  Asst.  Dist.  Atty.,  of  Brooklyn  (James  C 
Cropsey,  Dist  Atty.,  of  Brooklyn,  and  Harry  G.  Anderson,  Asst  Dist 
Atty.,  of  New  York  City,  on  the  brief),  for  the  People. 

JENKS,  P.  J.  The  defendant  appeals  from  a  judgment  of  the 
Court  of  Special  Sessions  of  the  City  of  New  York,  Borough  of 
Brooklyn,  that  convicts  him  of  assault  in  the  third  degree.  He  was 
charged  before  a  magistrate  in  the  said  borough  and  city  with  feloni- 
ous assault  At  the  close  of  his  examination  the  magistrate  disposed 
of  the  case  as  follows : 

"It  appearing  to  me  by  the  within  depositions  and  statement  that  the  crime 
therein  mentioned  has  been  committed,  and  that  there  Is  sufficient  cause  to 
believe  the  wlthln-named  Dominick  Pascowitz  guilty  thereof,  I  order  that  he 
be  held  to  answer  the  same,  and  that  be  be  committed  to  the  sheriff  of  the 
coimty  of  Kings,  and  that  he  be  admitted  to  ball  In  the  snm  of  fl,000  and 
be  committed  to  the  sheriff  of  the  county  of  Kings  until  be  give  such  ball." 

The  case  was  considered  thereafter  by  the  grand  jury  of  the  county 
of  Kings,  with  this  disposition,  as  appears  by  indorsement  upon  the 
papers  subscribed  by  its  foreman : 

"Reduced  to  assault  3rd  by  grand  jury  and  sent  to  Special  Sessions  3/6/13." 

Thereafter  the  district  attorney  of  the  said  county  filed  an  informa- 
tion in  the  said  court  pursuant  to  section  742  of  the  Code  of  Criminal 
Procedure,  and  the  defendant  was  tried  upon  his  plea  of  "not  gujlty." 

The  sole  point  that  requires  consideration  was  raised  by  the  learned 
counsel  for  the  defendant  at  the  outset  of  the  trial  upon  a  motion  to 
dismiss  the  information  and  for  a  discharge  of  the  defendant,  renewed 
at  the  close  of  the  case  for  the  people,  and  upon  motion  for  arrest  of 
judgment.  The  contention  was  that  the  court  had  no  jurisdiction,  in 
that  the  proceedings  were  begun  in  a  magistrate's  court  upon  an  affi- 
davit upon  which  a  warrant  was  issued,  that  the  defendant  was 
charged  with  a  felony,  held  to  answer  to  that  charge,  which,  however, 
the  grand  jury  reduced  to  assault  in  the  third  degree  and  sent  to  the 
Special  Sessions.  I  cannot  find  from  the  record  that  the  defendant 
was  arrested  upon  a  warrant,  for  the  indications  are  that  he  was  ar- 
rested pursuant  to  the  provisions  of  section  177  of  the  Code  of  Crim- 
inal Procedure  and  arraigned  pursuant  to  section  188  thereof. 

[1, 2]  I  can.not  find  specific  authority  for  this  action  of  the  grand 
jury.  The  contention  of  the  defendant  is  that,  because  the  examining 
magistrate  held  him  for  an  assault  of  a  degree  which  is  triable  by  in- 
dictment and  therefore  made  return  to  the  grand  jury,  the  defendant 
cannot  in  course  be  proceeded  against  for  the  assault  as  of  a  degree 
not  triable  by  indictment  but  by  ti^e  Court  of  Special  Sessions  upon  an 


Digitized  by 


Google 


Sup.  Ct.)  OABOAN  V.  SOUIIiBT  205 

information.  This  contention  involves  the  proposition  that,  although 
the  committing  magistrate  determine  that  a  crime  has  been  committed 
and  there  is  stSHcient  cause  to  believe  the  defendant  guilty  thereof,  and 
thereupon  hold  the  defendant  to  answer,  and  yet  err  in  his  determina- 
tion of  the  degree  of  that  crime,  that  is  an  end  of  the  present  pros- 
ecution. I  am  inclined  to  opinion  that  the  contention  is  not  sound. 
The  purpose  of  the  examination  was  fulfilled,  the  protection  thereof 
was  afforded,  and  the  error  in  mistaking  the  degree  of  the  crime  is 
not  prejudicial  to  the  defendant  State  v.  Spaulding,  24  Kan.  4;  Ex 
parte  Nicholas,  91  Cal.  643,  28  Pac.  47 ;  State  v.  Myers,  8  Wash.  180, 
35  Pac.  580,  756.  The  return  should  have  been  made  to  the  district 
attorney  by  the  magistrate.  Section  221,  Code  of  Criminal  Procedure. 
It  came  to  him,  practically  from  the  magistrate,  through  the  channel 
of  the  grand  jury,  although  it  is  true  that  the  magistrate  did  not  intend 
that  it  should  reach  his  hands.  The  failure  of  the  grand  jury  to  indict 
is  not  a  bar  to  the  present  prosecution.  People  ex  rel.  Bums  v. 
Flaherty,  119  App.  Div.  462,  104  N.  Y.  Supp.  173.  See,  too,  People 
V.  Spier,  120  App.  Div.  786,  105  N.  Y.  Supp.  741. 

The  chief  reliance  of  the  defendant  is  upon  People  v.  Dillon,  197 
N.  Y.  254,  90  N.  E.  820,  18  Ann.  Cas.  552;  but  Dillon  had  been  dis- 
charged by  the  magistrate,  and  for  that  reason  the  proceedings  came 
to  an  end,  whereas,  as  we  have  seen,  this  defendant  was  held  by  the 
magistrate. 

I  advise  affirmance  of  the  judgment 

Judgment  of  conviction  of  the  Court  of  Special  Sessions  affirmed.  All  con- 
cur. 


(S2  BIlsc.  Bep.  667.) 

GARGAN  V.  SCULLBT.       ' 

(Supreme'  Court,  Special  Term,  Kings  County.    November  19,  1913.) 

1.  Mabbiaob  ({  11*) — ^Dissolution — Lm  luFBisomixNT  or  Spouse. 

Penal  Law  (Consol.  IjEws  1909,  c.  40)  §  511,  provides  that  one  sentenced 
to  imprisonment  for  life  is  deemed  civilly  dead,  and  Domestic  Relation 
Law  (Consol.  Laws  1909,  c.  14)  {  6,  makes  a  marriage  contracted  by  one 
whose  spouse  by  a  former  marriage  is  living  absolutely  void  unless  such 
former  husband  or  wife  "bas  been  finally  sentenced  to  Imprisonment  for 
life,"  and  section  58  provides  that  the  pardon  of  the  persons  so  sentenced 
"does  not  restore  that  person  to  the  rights  of  a  previous  marriage." 
Held,  that  since,  under  Prison  Law  (Consol.  Laws  1909,  c.  43)  {§  212,  214, 
215,  as  amended  by  Laws  1910,  c.  703,  and  section  218,  as  amended  by 
liSws  1912,  c.  286,  the  release  on  parol,  as  well  as  the  absolute  discharge, 
of  one  given  an  indeterminate  sentence,  depends  upon  tlie  judgment  of 
the  members  of  the  parol  board  as  to  the  reasonable  probability  as  to  the 
prisoner's  subsequent  life  and  conduct,  a  husband  convicted  of  second  de- 
gree murder  and  given  an  indeterminate  sentence,  the  maximum  period 
of  which  was  for  his  natural  life,  and  the  minimum  period  for  20  years, 
was  civilly  dead,  so  that  his  wife  could  again  marry. 

[Ed.  Note. — For  other  cases,  see  Marriage,  Cent  Dig.  {  80:  Dec.  Dig. 
f  11.*] 

2.  Mabxiaoe  (S  11*) — Qualification  of  Pasties — Sentence  to  Life  Impbis- 

ONICBNT — "PiNALLT." 

The  word  "finally,"  as  used  in  Domestic  Relation  Law  (Consol.  Laws 
1909,  c.  14)  i  6,  making  absolutely  void  a  marriage  which  Is  contracted  by 

'For  other  casaa  see  same  topic  a  i  numbbb  In  Dec.  a  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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one  whose  spouse  is  living  unless  such  former  spouse  has  been  finally 
sentenced  to  life  imprisonment,  relates  to  the  finality  of  the  Judgment  im- 
posing tlie  sentence. 

[Ed.  Note. — ^For  other  casee,  see  Marriage,  Cent  Dig.  S  30;   Dec.  Dig. 
i  11.*] 

Application  of  Margaret  M.  Gargan  for  a  writ  of  mandamus  against 
Joseph  V.  Sculley,  individually  and  as  Deputy  City  Clerk  of  the  City 
of  New  York.    Application  granted. 

Frank  L.  Tyson,  of  Brooklyn,  for  relator. 

Archibald  R.  Watson,  Corp.  Counsel,  of  New  York  City  (James 
D.  Bell  and  Charles  J.  Druhan,  both  of  Brooklyn,  of  counsel),  for  de- 
fendant. 

MADDOX,  J.  Application  for  a  peremptory  writ  of  mandamus 
commanding  respondent,  as  deputy  city  clerk,  etc.,  having  charge  of 
the  marriage  license  bureau  in  Brooklyn,  to  issue  to  relator  and  one 
Weisheimer  a  marriage  license.  The  respondent  submits  no  answer- 
ing papers.  Relator  and  one  John  C.  Gargan  intermarried  on  March 
9,  1909.  He  was,  about  May  11,  1910,  after  a  trial  and  the  verdict  of 
a  jury,  convicted  of  murder  in  the  second  degree,  having  killed  re- 
lator's father,  and  an  indeterminate  sentence  was  on  that  day  imposed 
upon  him,  the  maximum  period  of  which  was  his  natural  life  and  the 
minimum  term  thereof  20  years,  as  provided  by  the  Penal  Law  (Con- 
sol.  Laws  1909,  c.  40)  §  a048.    He  is  still  living. 

A  prisoner  confined  in  a  state  prison  may,  at  the  expiration  of  the 
minimum  term  of  his  sentence,  apply  to  the  parole  board  for  his  re- 
lease on  parole,  or  for  an  absolute  discharge  from  imprisonment  (Pris- 
on Law  [Consol.  Laws  1909,  c.  43]  as  amended  by  chapter  703,  Laws 
1910,  §  212),  and  such  release  may  be  authorized  if  it  shall  appear  to 
the  parole  board  "that  there  is  reasonable  probability  that  such  appli- 
cant will  live  and  remain  at  liberty  without  violating  the  law,"  but 
upon  such  terms  and  conditions  as  the  board  shall  prescribe,  remaining 
however  "in  the  legal  custody  and  under  the  control  of"  the  prison 
officers  while  on  such  parole  (Id.  §  214).  He  is  subject  to  summary 
arrest  upon  warrant  and  to  reconfinement  in  said  prison  if  said  prison 
officers,  or  any  of  them,  "shall  have  reasonable  cause  to  believe  that 
'he'  has  violated  his  parole  and  has  lapsed  or  is  probably  about  to 
lapse  into  criminal  ways  and  company."  Id.  i§  215.  An  absolute  dis- 
charge shall  issue  only  to  a  prisoner  at  liberty  on  parole,  and  then,  only 
if  "it  shall  appear  to  said  board  of  parole  that  there  is  reasonable  prob- 
ability *  *  *  that  any  prisoner  *  *  *  will  live  and  remain 
at  liberty  without  violating  the  law,  and  that  his  absolute  discharge 
from  imprisonment  is  not  incompatible  with  the  welfare  of  society." 
Id.  §  218,  as  amended  by  chapter  286,  Laws  1912. 

Consequently,  a  release  on  parole,  and,  as  well,  an  absolute  dis- 
charge, are  not  matters  of  right;  they  depend  upon  the  judgment  of 
the  members  of  the  parole  board  as  to  the  then  reasonable  probability 
of  the  prisoner's  subsequent  life  and  conduct  if  at  liberty. 

Thus  it  is  plain  that  the  minimum  term  of  an  indeterminate  sentence 
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is  not  the  definite  term  of  sentence,  and  cannot  be,  since  before  an  ab- 
solute discharge  from  imprisonment  may  be  granted  the  prisoner  must 
be  at  liberty  on  parole,  which  will,  of  necessity,  be  indefinite  as  to  time. 

As  said  by  Mr.  Justice  Keogh  in  People,  etc.,  v.  Warden,  39  Misc. 
Rep.  113,  116,  78  N.  Y.  Supp.  907,  in  discussing  the  constitutionality 
and  effect  of  an  indeterminate  sentence  under  the  act  of  1889  (Laws 
1889,  c.  382),  "the  sentence  imposed  under  the  statute  must  be  re- 
garded as  a  definite  sentence  for  its  maximum  term." 

[1]  The  relator  and  Weisheimer  applied  to  the  respondent  for  a 
marriage  license.  They  presented  the  usual  form  of  affidavit  used  for 
that  purpose  and  also  an  affidavit  by  relator  setting  forth  the  fact  of 
such  conviction  and  sentence,  together  with  a  certified  copy  thereof. 
The  application  was  refused,  upon  the  sole  ground,  as  stated  by  the 
assistant  corporation  counsel  on  the  arg,ument,  that  relator  had  a  hus- 
band living  and  that  the  marital  relation  still  continued  undissolved  and 
unimpaired  by  reason  of  said  sentence ;  it  was  also  contended  by  him 
that  the  minimum  term  of  said  sentence  was  the  definite  term  thereof. 

By  the  provisions  of  the  Penal  Law  "a  person  sentenced  to  imprison- 
ment for  life  is  thereafter  deemed  civilly  dead"  (section  511),  and  by 
the  Domestic  Relation  Law  (Consol.  Laws  1909,  c.  14)  it  is  provided 
that  "a  marriage  is  absolutely  void  if  contracted  by  a  person  whose 
husband  or  wife  by  a  former  marriage  is  living,  unless  either:  (1) 
*  *  *  (2)  Such  former  husband  or  wife  has  been  finally  sentenced 
to  imprisonment  for  life ;  (3)    *     *    *  "    Section  6. 

[2]  The  conviction  and  sentence  constitute  the  judgment  in  a  crim- 
inal cause,  and  the  word  "finally,"  as  used  in  the  section  last  quoted, 
relates  to  the  finality  of  the  judgment  imposing  the  sentence.  Here, 
the  sentence  was  the  final  act  and  proceeding  m  the  criminal  cause; 
there  is  no  suggestion  of  any  subsequent  proceeding,  by  way  of  review 
on  appeal  or  otherwise,  in  the  case,  and  it  follows  Gargan  was  "finally 
sentenced." 

A  release  upon  parole  under  the  statute  is  a  matter  of  mercy  and  of 
favor.  Under  certain  conditions  the  prisoner  is  permitted  his  liberty, 
but  upon  certain  terms,  and  he  is  subject,  for  violation  of  law  or  of 
his  parole,  to  summary  arrest  upon  warrant  and  reconfinement  under 
the  original  conviction  and  sentence.  It  is  not  a  remission  of  the  max- 
imum term  of  his  sentence. 

An  absolute  discharge  from  imprisonment  is  in  eflfect  a  release  only 
from  confinement,  legal  custody,  and  control,  for  the  remainder  of  the 
maximum  term  of  the  sentence ;  that  is  not  a  pardon,  which  under  our 
present  law  can  only  be  granted  and  issued  by  the  Governor. 

It  will  be  seen  that  a  person  sentenced  to  life  imprisonment  is  there- 
after deemed  to  be  civilly  dead ;  if  he  be  civilly  dead,  that  ipso  facto 
dissolves  the  marital  relation  if  the  innocent  spouse  so  elects;  the 
innocent  spouse  has  no  right  of  action  to  dissolve  the  marriage  be- 
cause of  such  sentence,  but,  by  the  statute,  her  subsequent  marriage 
during  the  life  of  the  spouse  who  has  been  so  sentenced  is  permissible 
and  would  not  be  void,  nor  is  it  voidable. 

The  pardon  of  the  person  so  sentenced  "does  not  restore  that  person 
to  the  rights  of  a  previous  marriage    *    *    *  "    (Domestic  Relation 
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Law,  §  58),  and  the  statutory  discharge  from  imprisonment  of  a  per- 
son so  sentenced  cannot  restore  the  person  thus  discharged  to  his  for- 
mer marital  rights. 

Motion  granted.  Settle  order  on  notice,  when  applicaition  for  a 
stay  pending  appeal  may  be  made  if  the  corporation  counsel  shall  de- 
sire to  review  the  order  to  be  entered  hereon. 


(158  App.  IHv.  808.) 

MILLEB  T.  BROOKLXK  HEIGHTS  R.  CO. 

(Supreme  Conrt,  Appellate  Division,  Second  Department.    NoTember  14,  1013.) 

L  Cabbibbs  (S  818*} — Oabbiaqe  or  PASSENGssa — Actions — Etidenck — Sxnr- 

nCIENOT. 

In  an  action  against  a  street  railway  company  for  personal  inJurieB, 
evidence  held  Insufficient  to  show  tbat  plaintifl,  who  was  nearing  his 
place  of  debarkation,  was  thrown  from  the  car  by  sudden  increase  of 
speed  after  it  had  slowed  down  for  the  stopping  place; 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  H  1270,  1307- 
1814;   Dec.  Dig.  J  818.*] 

2.  Cabbiebb  (S  308*) — Cabbiaqb  ot  Pasbenoebs. 

Where  a  passenger  on  a  street  car  bad  requested  the  conductor  to  stop 
at  the  next  corner,  the  conductor  is  not  bound  to  foresee  that  the  pas- 
senger who  stood  on  the  step  of  the  car  would  attempt  to  leave  it  while 
it  was  in  motion,  having  the  right  to  assume  that  the  passenger  was 
merely  holding  himself  ready  to  alight  when  the  stop  was  made. 

[Ed.  Note.— B'or  other  cases,  see  Carriers,  Cent  Dig.  Si  1216,  1218,  1224, 
1226-1282,  1234-1240,  1248;  Dea  Dig.  f  8(».*1 

Appeal  from  Kings  County  Court 

Action  by  Christian  Miller  against  the  Brooklyn  Heights  Railroad 
Company.  From  a  judgment  for  plaintiff  and  an  order  denying  its 
motion  for  new  trial,  defendant  appeals.    Reversed  and  remanded. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

D.  A.  Marsh,  of  Brooklyn,  for  appellant 
William  V.  Burke,  of  Brooklyn,  for  respondent 

JENKS,  P.  J.  [1,  2]  I  think  that  the  preponderance  of  evidence 
is  that,  just  before  the  car  reached  its  usual  stopping  place  at  a  street 
comer,  the  conductor  signaled  the  motorman  to  stop  the  car  in  order 
that  a  passenger  might  alight,  that  the  said  passenger  was  about  to 
do  so  while  the  car  was  in  motion,  and  that  thereafter,  as  the  car 
was  "rolled" — amoving  slowly — to  the  far  side  of  the  said  place  of 
stoppage,  the  plaintiff  fell  or  stepped  off  the  car. 

The  assigned  negligence  is  titat  the  plaintiff  was  not  afforded  a 
reasonable  opportunity  to  alight  because  the  slowly  moving  car  sud- 
denly "shot  right  ahead" ;  in  other  words  its  speed  was  suddenly  in- 
creased. This  sudden  acceleration  is  testified  to  by  the  plaintiff  and  by 
his  son,  a  lad  of  12  years,  who  happened  to  be  in  the  street  at  the  time. 
But  the  conductor,  the  motorman,  the  passenger,  Mr.  Morris,  and  two 
spectators  who  were  at  this  corner,  Mr.  Crimmins  and  Mr.  Burke,  tes- 
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tify  that  there  was  no  increase  of  speed  whatever,  but  that  the  car  was 
moving  slowly  to  the  usual  place  of  stoppage.  I  can  perceive  no 
reason  why  a  car  so  near  to  a  place  of  stoppage  and  moving  towards 
it  should  be  suddenly  speeded  on.  The  lad  testifies  that  the  conductor 
gave  two  bells  as  a  signal  for  the  motorman  to  speed  on  the  car.  But 
the  plaintiff  says  that  he  heard  but  one  bell,  that  he  is  sure  that  is  the 
only  one  he  heard,  and  that  as  he  was  alighting  he  did  not  hear  any 
other  bell.  The  conductor  denies  that  he  rang  two  bells,  the  motorman 
testifies  that  he  did  not  receive'  such  a  signal,  and  Mr.  Morris  says  that 
he  did  not  see  the  conductor  give  two  signals  for  the  car  to  go  ahead. 
I  think  that  the  evidence  is  against  the  plaintiff  upon  this  issue. 

I  think  that  the  verdict  was  against  the  weight  of  the  credible  evi- 
dence. The  exercise  of  due  care  did  not  require  the  conductor  to  fore- 
see that  the  plaintiff,  even  though  he  stood  upon  the  step  of  the  car, 
would  attempt  to  leave  the  car  while  it  was  in  motion  and  before  it 
reached  the  street  corner,  for  the  plaintiff  himself  testifies  that  he 
had  told  the  conductor  "to  stop  at  the  next  corner,  please,"  and  as  the 
next  comer  was  near  at  hand  the  conductor  had  the  right  to  assume 
that  the  plaintiff  but  held  himself  ready  to  alight  when  that  comer 
was  reached.  He  had  no  reason  to  assume  from  the  mere  position 
of  the  plaintiff  that  he  intended  to  alight  before  the  car  reached  that 
corner. 

The  witness  Mr.  Morris  testifies  that  his  attention  was  attracted  to 
the  plaintiff  because  the  plaintiff  swayed  back  and  forth,  and  that 
he  kept  watch  of  the  plaintiff  for  fear  that  he  might  lurch  from  the 
car,  for  the  plaintiff  could  not  apparently  keep  his  balance,  and  that 
finally  he  did  "lurch"  off  the  car.  The  plaintiff  admits  that  he  quit 
his  work  at  5  p.  m.,  that  after  that  he  went  to  only  one  saloon,  he 
"guesses,"  and  that  he  stayed  there  long  enough  to  take  only  one  glass 
of  beer,  that  his  companion  in  the  saloon,  Nelson,  was  pretty  drunk, 
but  then  he  testifies  Nelson  had  not  been  working  that  day  while  the 
plaintiff  had  been  at  labor.  The  plaintiff  also  testifies  that  when  he 
was  on  the  car  he  was  in  a  hurry  to  get  to  his  home. 

I  think  that  the  judgment  and  order  must  be  reversed,  and  a  new 
trial  must  be  ordered ;  costs  to  abide  the  event.    All  concur. 


(158  App.  Dlv.  832.) 

SEAMAN  T.  JAMISON  et  aL 

(Supreme  Court,  Appellate  DivlsioD,  Second  Department    November  7,  1913.) 

1,  ExKCUTOBS  AND  Aduimistbatobs  ({  221*)  —  BviDENCK  —  Sebtice  Between 
Pebsons  in  Family  Relation. 

In  an  action  against  the  executors  of  plaintiff's  mother  to  recover  for 
services  performed  for  her  father  and  mother,  evidence  that  the  father 
said  be  would  give  her  wages,  but  that  he  could  not  do  so  until  he  sold 
a  bonae,  and  that  the  mother  "said  the  same  thing,"  did  not  show  an  ex- 
press promise  by  the  motber  to  pay  for  the  services. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  it  901-9(»%,  1858,  1861-1863,  1865,  1866,  1871-1874,  1876;  Dec.  Dig. 
i  221.*] 
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2.  SZZOTTTOBB  AITD  Adminibtsatobs  (S  221*)  —  Pbesuicptioitb  —  Sebvicb  Be- 
TWZER  Persons  in  Fault  Relation. 

Where  the  relationship  between  the  parties  is  that  of  parent  aM  child, 
the  law  presumes,  as  a  general  rule,  that  services  were  rendered  gratui- 
tously In  the  absence  of  any  proof  of  a  contract  to  pay  therefor. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  i§  901-803%,  1858,  1861-1863,  1865,  1866,  1871-1874,  1876;  Dec.  Dig. 
8  221.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Rosella  E.  Seaman  against  William  Jamison  and  another, 
as  executors  of  Mary  A.  Jamison,  deceased.  From  a  judgment  for 
plaintiff,  and  an  order  denying  a  new  trial,  defendants  appeal.  Re- 
versed, and  new  trial  granted. 

See,  also,  146  App.  Div.  428,  131  N.  Y.  Supp.  155. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR/  STAPLETON, 
and  PUTNAM,  JJ. 

Edward  B.  Bloss,  of  New  York  City,  for  appellants. 
James  J.  FitzGerald,  of  New  York  City,  for  respondent 

STAPLETON,  J.  The  plaintiff  brought  action  against  the  exec- 
utors of  the  last  will  and  testament  of  her  mother,  Mary  A.  Jamison, 
to  recover  the  siun  of  $2,416.64— 

"for  work,  labor,  and  servlcea  done  and  performed  for  said  Mary  A.  Jami- 
son, and  her  husband,  Thomas  Jamison,  in  their  lifetime,  at  the  8x>eclal  in- 
stance and  request  of  said  Mary  A.  Jamison  •  *  •  and  Thomas  Jamison 
during  the  latter  years  of  their  lives,  and  in  and  about  the  renting,  cleaning, 
management,  and  care  of  the  premises  No.  351  46th  street,  borough  of  Brook- 
lyn, city  of  New  York,  as  a  house  with  furnished  rooms  for  lodgers." 

There  was  an  allegation  that  the  services  were  reasonably  worth 
$2,640,  and  that  there  had  been  a  payment  of  $223.36,  leaving  the  bal- 
ance for  which  judgment  was  demanded.  No  proof  of  any  payment 
was  offered.  A  verdict  was  rendered  in  favor  of  the  plaintiff  in  the 
sum  of  $1,408.  From  the  judgment  entered  on  that  verdict,  and  from 
the  order  denying  a  motion  for  a  new  trial,  the  defendants  appeal. 

For  over  40  years  Thomas  Jamison  and  Mary  A.  Jamison,  husband 
and  wife,  lived  together  in  the  house  No.  351  46th  street  in  the  bor- 
ough of  Brookljm,  where  they  eked  out  a  livelihood  by  renting  fur- 
nished rooms.  There  they  raised  a  family  of  6  children.  With  tiie 
passing  of  the  years,  the  children  left  the  home.  The  last  to  leave 
was  Matilda,  who  became  Mrs.  Burke.  She  lived  with  them  "all  her 
life,"  and  until  a  short  time  of  her  marriage,  in  her  forty-third  year. 
The  proof  was  sufficient  to  establish  the  fact  that  after  Matilda  left 
the  parents,  then  old  and  feeble,  became  sick,  and  were  unable  to  take 
care  of  themselves,  or  to  attend  to  the  wants  of  their  lodgers;  that 
in  this  condition  of  their  affairs,  in  August,  1901,  the  plaintiff,  another 
daughter,  who  had  long  been  away  from  home,  and  had  been  support- 
ing herself  by  her  own  earnings,  returned  to  take  care  of  them ;  and 
that  from  that  time  until  their  death  she  lived  with  them,  and  per- 
formed the  duties  mentioned  and  described  in  the  complaint.  Of  the 
nature  and  extent  of  the  services,  and  the  faithfulness  with  which  they 
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were  performed,  there  is  no  doubt.     Several  witnesses  testified  to 
them,  and  no  evidence  was  offered  in  contradiction. 

[  1  ]  The  only  testimony  given  in  an  attempt  to  support  an  express 
promise  to  pay  for  the  services  was  given  by  a  Mrs.  Kate  Olsen,  who 
lived  in  the  housg  with  the  Jamisons.    She  testified  as  follows : 

"Q.  Now,  did  you,  about  the  time  that  Mrs.  Seaman  came  there,  see  Mr. 
and  Mm.  Jamison  in  their  bouse?  A.  Tes,  sir.  Q.  And  did  you,  about  that 
time,  hear  any  conversation  between  Mr.  and  Mrs.  Jamison?  A.  Yes,  sir; 
I  did.  Q.  Did  you  hear  them  speak  about  Mrs.  Seaman  coming  there?  A.' 
Yes,  sir ;  I  was  there  when  she  came  in.  Q.  Now,  will  you  tell  the  Jury  what 
you  heard  on  that  occasion?  What  did  you  hear?  A.  Mrs.  Jamison  got  a  lit- 
tle book,  and  gave  it  to  Mr.  Jamison  to  put  down  the  day  she  came  in  there, 
and  he  put  it  down  in  the  book.  Q.  Well,  now,  do  you  remember  what  was 
said  by  them?  A.  And  he  said  that  be  would  give  her  wages;  but  be  couldn't 
give  her  any  now,  until  he  would  sell  the  house.  Q.  What  did  Mrs.  Jamison 
say?  A.  She  said  the  same  thing.  Q.  Now,  I  show  you  a  book,  and  ask  you 
if  yon  know  this  book?  A.  Yes,  sir;  I  do.  That  is  Mr.  Jamison's  book.  Mr. 
BIoss :  I  object  to  that  book  as  incompetent.  Irrelevant,  and  immaterial.  The 
Court:  Objection  overruled.  Simply  identify  the  book.  Q.  Do  you  know  that 
book?  A.  Yes,  sir;  I  do.  Q.  Had  you  ever  seen  that  book?  A.  I  often  seen 
that  book  In  10  years,  when  I  paid  him  the  rent.  Q.  Your  own  name  is  in 
It,  isn't  it?  A.  Yes,  sir.  Q.  I  call  your  attention  to  an  inscription  on  the 
page  which  the  officer  is  showing  you,  and  ask  you  if  you  remember  that  band- 
writing?  A.  Yes,  sir;  I  do.  Mr.  BIoss:  I  object  to  that  as  Incompetent,  Ir- 
relevant, and  immaterial.  (Objection  overruled.  Exception  to  defendants.) 
Mr.  FltzGerald:  I  offer  in  evidence  the  page.  The  Court:  She  has  to  identify 
the  handwriting  first  Q.  Do  you  know  in  whose  handwriting  that  is?  A. 
That  is  Mr.  Jamison's  handwriting.  Mr.  FltzGerald :  Now,  I  offer  that  page 
in  evidence.  (Objected  to  by  counsel  for  defendants.  Objection  overruled. 
Exception  to  defendants.  The  page  is  admitted  in  evidence,  and  marked  Ex- 
hibit No.  1.)  During  the  time  that  I  lived  in  the  house  I  seen  Mrs.  Seaman 
working,  and  do  all  the  work  in  the  house.  I  often  visited  her  wlille  she  was 
working.  I  have  been  down  there  most  every  night.  I  moved  away  from  there 
4  years  ago." 

This  is  how  the  memorandum  read: 

"Aug  23  1901 
Zella  commenced 
taking  care  of 
Papa  and  Mama." 

The  plaintiff  was  sometimes  called  Zella  by  the  members  of  the 
family. 

Mr.  Jamison  died  on  March  3,  1904.  Mrs.  Jamison  lived  until  De- 
cember 20,  1908.  When  he  died  he  was  83.  When  she  died  she 
was  80. 

Mrs.  Jamison  left  a  will  by  the  terms  of  which  she  bequeathed  $300 
to  each  of  4  designated  beneficiaries,  and  the  balance  of  her  estate 
equally  among  4  children,*  one  of  whom  was  the  plaintiff.  In  a  cod- 
icil, dated  November  7,  1908,  a  month  before  her  death,  she  ratified 
the  will,  and  provided,  in  order  to  settle  with  the  "heirs,"  that  the 
house  be  sold  by  private  or  public  sale. 

[2]  The  general  rule  is  that,  where  the  relationship  between  the 
parties  is  that  of  parent  and  child,  the  law  presumes  that,  where  there 
is  no  proof  of  a  contract  under  which  the  services  were  performed, 
there  was  no  promise  or  «igreement  to  pay  for  them ;  that  is,  that  they 
were  rendered  gratuitously.    Ulrich  v.  Ulrich,  136  N.  Y,  120,  123,  32 
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N.  E.  606,  18  L.  R.  A.  37.  It  is  obvious  from  an  examination  of  the 
testimony  of  the  witness  Olsen  that  it  furnished  no  evi<ienoe  which 
wotiW  authorize  the  jury  to  find  any  promise  or  agreement  on  the  part 
of  the  testatrix  to  pay  lier  daughter  for  the  services  rendered  by  the 
daughter  to  her  husband  and  herself  in  his  lifetime,  or  to  her  during 
the  years  she  lived  after  her  husband's  departure.  The  only  evidence 
relating  to  Mrs.  Jamison  was,  "She  said  the  same  thing."  What  was 
the  same  thing?  That  Mr.  Jamison  said  he  would  give  her  (plaintiff) 
wages,  but  could  not  give  her  any  now,  until  he  would  sell  the  hous& 
The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted; 
.  costs  to  abide  the  event    All  concur. 


(139  App.  Dlv.  356.) 

FREST7SK  ▼.  PITTSBURG  CONTRACTING  CO. 

(Snpreme  Court,  Appellate  DivlBion,  Secoad  Department    November  28, 1913.) 

1.  Mastkb  and  Servant  <§  107*) — Masieb'b  Liabilitt — Danoebous  Piace  to 

WOBK. 

Where  the  place  where  a  servant  was  injured  was  dangerous,  but  the 
danger  arose  from  the  prosecntlon  of  the  work,  that  alone  would  not  make 
the  master  liable,  provided  the  servant  participated  therein, 

[£}d.  Note. — For  other  cases,  see  Master  and  Savant  Cent  Dig.  H  199- 
202,  212,  254,  255;   Dec.  Dig.  f  107.*] 

2.  Masteb  and  Sebtant  (§  118*) — ^Mastbb'b  Liabilitt — "Wats,  Works,  Ha- 

CHINEBT  OR  PlANT." 

In  a  servant's  action  for  injuries,  held,  that  a  stone  in  the  side  of  an 
excavation  was  not  a  defect  in  the  "ways,  works,  machinery  or  plant," 
within  Labor  Law  (Consol.  Laws  1909,  c.  81)  t  200,  snbd.  1,  as  amended  by 
Laws  1910,  c.  852. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant  Cent  Dig.  H  177, 
202,  209;   Dec.  Dig.  §  118.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp.  7420,  7421.] 

3.  Master  and  Servant  {§  278*) — Action  fob  Injitbies — Soiticienot  of  Evi- 

dence— Neolioence  of  Superintendent. 

In  a  servant's  action  for  personal  injuries  from  being  struck  by  a  loose 
rock  while  engaged  In  excavation  work,  brought  under  Labor  Law  (Consol. 
Laws  1909,  c.  31)  i  200,  subd.  2,  as  amended  by  Laws  1910,  c.  852,  on  the 
ground  of  the  negligence  of  the  superintendent  In  not  properly  inspecting 
the  work  as  it  progressed,  evidence  held  not  to  show  such  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  U  954, 
95e-958,  960-969,  971,  972,  977;    Dec.  Dig.  i  278.*] 

4.  Master  and  Servant  (J  124*) — Injury  to  Servant — Neouioence. 

Declarations  of  opinion  on  the  part  of  a  foreman  or  superintendent  that 
there  was  no  danger  from  a  stone  tn  the  side  of  a  tunnel  would  not  make 
the  master  liable  for  injury  therefrom. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  {{  23&- 
242;   Dec.  Dig.  g  124.*] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Charles  Fresusk  against  the  Pittsburg  Contracting  Com- 
pany. From  a  judgment  in  favor  of  the  plaintiff,  and  from  an  order 
denpng  a  motion  for  a  new  trial,  defendant  appeals.  Judgment  and 
order  reversed,  and  new  trial  granted. 
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Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  STAPLETON, 
and  PUTNAM,  JJ. 

John  Ambrose  Goodwin,  of  White  Plains,  for  appellant. 
Sydney  A.  Syme,  of  Mt.  Vernon,  for  respondent 

BURR,  J.  [t]  We  do  not  see  how  this  verdict  can  be  sustained. 
As  the  result  jn-ored,  the  place  where  pbintifi  was  injured  was  not 
a  safe  place  to  work.  But  inasmuch  as  the  danger  arose  from  the  pros- 
ecution of  the  work,  that  alone  would  not  make  defendant  liable  pro- 
vided plaintiff  participated  therein.  Citrone  v.  O'Rourke  Engineering 
Const.  Co.,  188  N.  Y.  339,  80  N.  E.  1092,  19  L.  R.  A.  (N.  S.)  340. 
Durii^  the  progress  of  the  trial  plaintiff  conceded  in  express  words 
that  "The  doctrine  of  a  safe  place  does  not  apply  here.  That  is  cor- 
rect" The  only  negligence  charged  in  the  complaint,  aside  from  fail- 
ure to  provide  a  ss5e  place  to  work,  was:  (1)  Failure  to  provide  a 
competent  and  experienced  man  to  superintend  and  inspect  said  work ; 
(2)  failure,  through  its  superintendent,  to  properly  inspect  and  exam- 
ine said  work  as  it  progressed.  As  to  tiie  first  ground,  there  is  no  evi- 
dence that  Mike  Bums,  conceding  that  he  was  tfie  superintendent,  was 
incompetent  or  inexperienced.  The  case  was  not  sent  to  the  jury  on 
any  such  ground,  nor  was  this  question  submitted  to  them. 

[2]  Under  the  Labor  Law,  in  accordance  with  the  provisions  of 
which  this  action  is  brought  (Consolidated  Laws,  c.  31  [Laws  of  1910, 
c.  352]  §§  200,  202a),  no  liability  can  be  predicated  upon  a  disregard 
or  violation  of  the  provisions  of  subdivision  1  of  section  200.  The 
stone  in  the  side  of  lie  excavation  was  not  a  defect  in  "the  ways, 
works,  machinery  or  plant." 

[3]  If  this  act  affects  the  situation  at  all,  it  is  under  subdivision  2 
of  the  same  section,  which  makes  a  master  liable  for  the  negligence  of 
any  one  in  his  employ  "intrusted  with  any  superintendence '  or  "with 
authority  to  direct,  control  or  command,"  to  the  same  extent  as  if  the 
injured  person  had  not  also  been  an  employ^  of  his.  Under  this  sec- 
tion, upon  sufficient  evidence  that  Burns  had  neglected  to  make  a 
proper  inspection  and  examination  of  the  work  as  it  progressed,  neg- 
ligence might  be  found.  But  the  evidence  fails  to  disclose  any  neglect 
upon  his  part  in  this  respect.  When  his  attention  was  called  to  the 
rock  in  question,  he  examined  it,  tested  it  in  the  usual  way,  and  ex- 
pressed his  opinion  that  it  would  not  fall.  It  is  true  that  plaintiff  tes- 
tified that  Bums  only  looked  at  the  rock  and  said,  "Go  ahead  and  do 
it" ;  that  is,  his  work  of  leveling  the  surface  of  the  ground  in  ordei-  to 
place  the  timbers  in  the  excavation.  But  in  view  of  the  positive  tes- 
timony, both  on  direct  and  cross  examination,  of  the  witness  Lostensky 
who  was  called  by  the  plaintiff,  I  think  the  jury  would  be  required  to 
find  that  Burns  did  test  the  rock  and  did  so  in  the  \isual  way,  although 
plaintiff  may  not  have  observed  him  in  so  doing.    Lostensky  testifies : 

"Mr.  Buns,  at  the  tkiw  wliea  the  mmpt^taiiig  wltBeas  spoke  to  lir.  Bums, 
he  took  a  pick  handle  and'  te«Khedt  the  front  of  the  stsne^  aad  tdd  blm  there 
is  no  danger  tor  that  stone  to  come  down.  But  to  'worlc  tntckly  and  do  your 
work  quick.' " 
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And  again: 

"Mr.  Bums  picked  up  a  pick  bandle  and  touched  the  stone,  and  be  tsajB, 
'There  is  no  chance  of  the  stone  coming  down,  but  do  It  as  quick  as  you  can 
and  be  done  with  it'  Q.  He  did  tap  that  stone  to  see  whether  it  would 
come  down,  didn't  he?  A.  Yes,  sir;  with  a  pick  handle.  Yes.  Q.  Is  that  the 
customary  way  of  testing  whether  a  stone  will  come  down?  A.  Yes.  When 
he  sees  it  Is  dangerous  he  gets  a  bar  and  knocks  the  stone  down." 

[4]  Except*  that  plaintiff  did  not  observe  this,  there  is  no  testimony, 
direct  or  circumstantial,  to  contradict  it,  and,  except  for  the  fact  that 
the  stone  did  fall,  nothing  to  indicate  that  the  opinion  which  he  ex- 
pressed was  not  justified.  It  is  true  that  Lostensky  said  the  dirt  was 
loose  around  the  stone  in  some  places,  but  he  could  not  have  thought 
it  dangerous,  for,  notwithstanding  his  experience  of  eight  years  and 
that  it  was  part  of  his  duty  to  take  down  loose  stone,  he  neither  hesi- 
tated to  work  in  immediate  proximity  to  it,  nor  did  he  attempt  to  take 
it  down  himself.  Where,  then,  is  the  evidence  of  negligent  inspection 
on  Bums'  part  upon  which  this  case  must  stand  or  fall  ? 

"The  statements  of  the  foreman  and  the  superintendent  that  there  was  no 
danger  seem  no  more  than  declarations  of  opinion  on  their  part"  O'Brien  r. 
Buffalo  Furnace  Co.,  183  N.  X.  817,  820,  76  N.  B.  161.  162. 

For  such  the  master  is  not  liable.  Scott  v.  Delaware,  Lackawanna 
&  W.  R.  R.  Co.,  148  App.  Div.  697,  132  N.  Y.  Supp.  859.  The  case 
does  not  fall  within  Henry  v.  Hudson  &  Manhattan  R.  R.  Co.,  201 
N.  Y.  140,  94  N.  E.  623.  In  that  case  the  superintendent  admitted  the 
danger,  but  took  the  risk  of  directing  the  workmen  to  proceed  with 
their  work.  Here,  Burns  thought  there  was  no  danger.  In  addition, 
the  evidence  in  this  case  does  not  clearly  establish  whether  plaintiff 
was  a  member  of  a  gang  which  followed  the  gang  which  did  the  scaling 
and  removing,  or  whether  he  belonged  to  a  gang  whose  duty  it  was, 
among  other  things,  to  pull  down  the  loose  rodcs,  of  which  gang  Burns 
was  the  foreman. 

The  judgment  and  order  denying  the  motion  for  a  new  trial  must 
be  reversed,  and  a  new  trial  granted;  costs  to  abide  the  event  All 
concur. 


(83  Misc.  Rep.  30.) 

LIPSCHER  T.  EBLIN6  BREWING  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    December  4,  1913.) 

1.  Accoan  AND  Satisfaction  (5  2*)  —  Compbokise  and  Settlement  (§  8*)  — 

What  Constitutes. 

Where  a  settlement  of  disputed  accounts,  had  between  plaintiff  and  de- 
fendant did  not  include  the  item  in  suit,  there  was  no  accord  and  satis- 
faction as  to  it 

[Ed.  Note. — For  other  cases,  see  Accord  and  SatlafactloB,  Gent  Die.  U 
14»-21,  33;  Dec.  Dig.  |  2;»  Compromise  and  Settlement  Cent  Dig.  U  6, 
6;   Dec.  Dig.  {  3.»] 

2.  CONTBACTS  (8  173*) — OffEB — CONSTBUOnON. 

A  brewing  company  wrote  a  saloon  keeper  that  it  would  cancel  his  note 
for  $150  in  case  he  sold  its  products  ezcluslTely.  The  letter  further  de- 
clared that  upon  the  erection  of  a  side  storm  door  at  his  place  of  bnsl- 
ness,  the  brewing  company  would  advance  flOO  upon  the  saloon  keeper's 
note,  which  would  be  canceled  at  the  ozplratlon  of  two  years,  provided  he 

•For  otbar  cases  sm  same  tonic  ft  S  mumbbt  la  Dm.  ft  Am.  Dl^.  1907  to  date,  ft  Rep'r  Indexes 
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contlnaed  to  use  its  products  exclnslTely,  In  which  event  It  Wbnld  advance 
$150  additional  on  the  same  conditions  as  above.  Held  that,  to  entitle  the 
saloon  keeper  to  the  second  advance  of  $150,  he  must  have  used  the  brew- 
ing company's  products  exclusively  for  a  period  of  two  years  from  the 
date  of  the  letter,  and  a  demand  therefor  after  one  year's  use  was  in- 
effective. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  iS  782-764 ;  Dec. 
Dig.  {  173.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Charles  Lipscher  against  the  Ebling  Brewing  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and 
complaint  dismissed. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

Eugene  Cohn  and  Julius  Levy,  both  of  New  York  City,  for  appel- 
lant. 
John  A.  Bolles,  of  New  York  City,  for  respondent. 

GUY,  J.  Defendant  appeals  from  a  judgment  in  favor  of  plaintiff, 
entered  by  direction  of  the  court  acting  without  a  jury.  This  appeal 
involves  solely  the  construction  of  an  agreement  entered  into  between 
plaintiff  and  defendant,  which  was  embodied  in  a  letter  written  by  de- 
fendant to  plaintiff,  dated  May  24,  1910,  which  reads  as  follows : 

"We  herewith  confirm  to  yon  that,  on  the  express  condition  that  you  use 
and  sell  exclusively  and  pay  therefor  promptly  the  beer,  ales,  and  porter 
brewed  by  the  Ebllng  Brewing  Company  for  the  term  of  one  year  from  date 
in  the  saloon  premises  now  occupied  by  yon  at  1321  Amsterdam  avenue,  bor- 
ough of  Manhattan,  city  of  New  York,  we  will  cancel  the  note  for  $150  to- 
day issued  to  our  order  by  yourself  and  wife;  otherwise,  said  note  to  re- 
main In  full  force  and  effect 

"We  further  confirm  to  you  that  upon  the  erection  of  a  side  storm  door  at 
your  place  of  business  we  will  advance  payment  of  the  same  to  the  extent 
of  one  hundred  ($100)  dollars,  for  which  amount  you  will  Issue  a  note  to  our 
order,  said  note  to  be  canceled  by  us  at  the  expiration  of  two  years  from 
date  hereof,  provided  during  the  entire  term  of  said  two  years  you  use  and 
sell  exclnslv^  and  pay  therefor  promptly  the  beer,  ales,  and  porter  brewed 
by  this  company,  in  which  event  we  will  advance  additionally  $150  on  the  same 
conditions  as  above;  otherwise,  said  note  to  remain  in  full  force  and  effect." 

The  first  loan  of  $150  provided  for  in  the  agreement  was  made,  and 
the  note  given  in  consideration  thereof  on  May  24,  1910,  was  duly  can- 
celed in  May,  1911.  It  is  conceded  that  plaintiff  never  built  the  storm 
door  provided  for,  and  that  part  of  the  agreement  is  therefore  inop- 
erative. 

[1]  As  to  the  additional  loan  of  $150  provided  for  in  the  latter  part 
of  the  agreement,  plaintiff  testifies  that  in  May,  1911,  he  demanded  said 
additional  loan,  and  was  then  ready  to  make  and  deliver  his  note  there- 
for, as  provided  in  the  agreement,  but  that  the  loan  was  never  made. 
It  appears  that  the  parties  continued  their  dealings  and  that  plaintiff 
continued  to  use  defendant's  goods  exclusively  down  to  July,  1912, 
more  than  two  years  continuou3y  following  the  date  of  the  agreement. 
May  24,  1910.    In  July,  1912,  dealings  between  the  parties  ceased,  and 

*For  oUier  caaei  see  tune  topic  &  I  mvmbbb  In  Deo.  *  Am.  DIgi.  1907  to  OaX*.  *  Rep'r  Indexes 
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there  was  a*  subsequent  accounting  and  settlement  in  full  by  the  giv- 
ing of  a  check  by  plaintiff  to  defendant.  A  dispute  arose  over  the  item 
of  sale  of  goods  and  payment  therefor,  but  the  subsequent  settlement 
between  th«  parties  did  not  relate  in  any  wise  to  the  question  of  the 
additional  loan  of  $150,  so  that  tiiere  was  no  accord  and  satisfaction 
which  could  be  set  up  by  defendant  in  this  action. 

[2]  The  sole  issue  involved  herein,  therefore,  is  whether  the  agree- 
ment to  furnish  an  additional  loan  of  $150,  as  set  forth  in  defendant's 
letter  of  May  24,  1910,  was  an  agreement  to  make  such  loan  at  the 
termination  of  one  year,  or  after  a  continued  use  by  plaintiff  of  de- 
fendant's goods,  and  prompt  payment  therefor,  for  a  period  of  two 
years  from  May  24,  1910,  the  date  of  the  contract.  I  think  the  latter 
construction  of  the  agreement  is  unquestionably  correct.  The  agree- 
ment to  make  the  additional  loan  oi  $150  was  predicated  upon  the  hap- 
pening of  a  future  event,  which  was  specifically  set  forth  in  the  second 
paragraph  of  the  letter,  in  connection  with  the  advance  payment  for  the 
storm  door.    The  language  of  the  agreement  is : 

"We  will  advance  payment  of  the  same  [storm  door]  to  the  extent  of  $100, 
for  which  amount  you  will  issue  a  note  to  our  order,  said  note  to  be  can- 
celed by  us  at  the  expiration  of  two  years  from  date  hereof,  provided  durinif 
the  entire  term  of  said  two  years  j/ott  use  and  scU  exclusively,  and  pay  there- 
for promptly,  the  beer,  ales,  cmd  porter  Jyretoed  hy  this  company,  in  ichich 
event" — viz.,  the  two  years'  continued  and  exclusive  use  of  defendant's  goods 
and  payment  therefor — "we  will  advance  additionally  $J.50  on  the  same  condi- 
tions as  above." 

The  only  question  of  doubt  which  could  arise  in  the  construction  of 
this  part  of  the  agreement  would  be  whether  the  words  "on  the  same 
conditions  as  above"  mean  the  continued  and  exclusive  use  of  defend- 
ant's goods  by  plaintiff  for  one  year  after  the  making  of  the  additional 
loan.  I  am  of  opinion  that  it  means  the  term  of  one  year's  continued 
use  after  the  making  of  the  loan,  as  provided  for  in  connection  with 
the  first  loan ;  but  that  question  is  immaterial  to  this  controversy.  It 
was  clearly  the  intent  of  the  parties  that  no  additional  loan  of  $150 
should  be  made  until  plaintiff  continued  to  use  and  sell  exclusively  de- 
fendant's goods  for  a  period  of  two  years  from  May  24,  1910.  The 
demand  for  the  additional  loan,  which  plaintiff  testifies  as  having  been 
made  in  May,  1911,  was  therefore  premature  and  of  no  force  and  ef- 
fect. Under  the  terms  of  the  agreement,  plaintiff  would  have  been  en- 
titied  to  demand  the  additional  loan  on  May  24,  1912 ;  but  no  such  de- 
mand was  made.  Had  tiie  demand  been  made  on  May  24,  1912,  or 
thereafter  before  July,  1912,  plaintiff  would  have  been  entitled  to  the 
loan  upon  giving  his  promissory  note  therefor;  but  the  evidence  es- 
tablishes exclusively  that  plaintiff  did  not  continue  the  sale  of  defend- 
ant's goods  for  one  year  subsequent  to  May  24,  1912,  so  that,  had  he 
obtained  the  loan  and  given  his  note  therefor,  the  note  would,  after 
July,  1912,  when  plaintiff  ceased  to  sell  defendant's  goods,  have  been 
payable  on  demand  to  defendant,  and  no  right  of  retention  of  the 
amount  represented  by  said  note  would  have  vested  in  the  plaintiff. 

The  plaintiff  has  failed  to  establish  a  cause  of  action,  and  the  judg- 
ment must  therefore  be  reversed,  with  costs,  and  the  complaint  dis- 
missed, with  costs.   All  concur. 
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(S2  Ml8C.  Bep.  663.) 

In  re  MOLINABI  et  aL 

(Saprtme  Court,  Special  Term,  Kings  County.    November  20,  1913.) 

L  Costs  (|  15*} — ^Poweb  to  Allow — Special  Pbooudirob. 

Costs  in  special  proceedings  cannot  be  allowed  In  the  absence  of  special 
statatory  anthorlty,  and,  by  provision  of  Code  CIt.  Proc.  {  8240,  rest  In 
the  soond  discretloB  of  the  conrt  In  all  casM  aot  spcdflcally  provided  for. 

[Ed.  Note. — For  otber  cases,  see  Costs,  Cent  Dig.  i  24 ;  Dec.  Dig.  t  IS.*] 

2.  IRTASTS  (I  87*) — Sals  or  Sbal  Estate — Sfeoial  PBOCEEniNos — Costs. 

Code  ClT.  Proc  {  2348  et  seq.,  regulating  tbe  special  proceedings  for  sale 
of  Infants'  real  property,  being  silent  as  to  costs  allowable  tberein,  they 
are  goTerned  by  General  Rules  of  Practice  58,  limiting  tbe  amount  of 
costs,  where  the  infant's  Interest  in  the  property  does  not  exceed  |1,000, 
to  not  exceed  925  and  rderee's  fees  not  exceeding  $10. 

[Ed.  Kote.— For  other  cases,  see  Infants,  Cent  Dig.  H  82,  83,  97;  Dec. 
Dig.  I  37.*] 

3.  IH7ANTB  (i  37*) — SaIX  OF  BeAL  ESTATE — SPECIAL  PbOCXBOIKOS — COSTS. 

Under  General  Bules  of 'Practice  58,  as  to  costs  in  a  ^)eelal  proceeding 
for  sale  of  infants'  real  estate,  providing :  "If  the  infant's  iutei-est  in 
the  property  does  not  exceed  $1,000,  the  wh<^e  costs,  including  disburse- 
ments, shall  not  exceed  925,  and  referee's  not  exceedlJag  $10.  Where  sev- 
eral iBfants  are  interested  in  tbe  same  premises  as  tenants  in  conunon,  the 
application  in  behalf  of  all  shall  be  Joined  In  the  same  petition,  although 
they  may  have  several  general  guardians ;  and  there  shall  be  but  one  ref- 
erence to  ascertain  the  propriety  of  a  sale  as  to  all,  and  but  one  bill  of 
costs  shall  be  allowed" — the  mere  fact  that  the  aggregate  of  the  inter- 
ests of  such  several  Infants  exceeds  $1,000  does  not  authorize  a  greater 
allowance  of  costs. 

[Ed.  Note.— For  otber  cases,  see  Infants,  Cent  Dig.  §|  82,  83,  97 ;  Dec. 
Dig.  i  37.*] 

4.  Intants  (I  37*)  —  Sale  of  Real  Estate  —  Special  ^oceeoiro  —  Costs  — 

Bond  or  Special  Gtjabdian. 

A  special  guardian  appointed  in  a  proceeding  for  sale  of  the  interest  of 
infants  in  real  estate  should,  under  the  express  authority  of  Code  Civ. 
Proc.  f  3320,  be  allowed  the  necessary  premium  which  be  has  to  pay  on 
Ms  bond  to  the  Infants ;  such  provision  being  paramount  to,  if  in  conflict 
with.  General  Rules  of  Practice  58,  limiting  costs  and  disbursements  in 
such  a  proceeding. 

[Ed.  Note.— For  otber  cases,  see  Infants,  Cent  Dig.  H  82,  83,  97;  Dec. 
Dig.  S  37.*] 

In  the  matter  of  Edward  MoHnari  and  others.  Heard  on  motion  to 
confirm  report  of  special  guardian  in  proceedings  for  the  sale  of  in- 
fants' real  estate.    Modification  ordered. 

K.  C.  &  M.  V.  McDonald,  for  petitioners. 

BENEDICT,  J.  In  this  proceeding,  instituted  for  the  sale  of  the 
tindivided  interest  of  seven  infants  in  a  certain  parcel  of  real  property 
situated  in  Brooklyn,  the  referee  has  reported  in  favor  of  the  sale  at 
a  price  which  will  realize  for  the  infants'  interest  the  sum  of  $5,075, 
less  the  present  value  of  the  dower  right  of  their  mother,  the  gross 
value  of  which  is  computed  at  the  sum  of  $1,051.60,  thus  leaving  the 
net  value  of  the  interest  of  each  infant  less  than  $1,000. 

The  special  guardian  reports  that  he  has  entered  into  a  contract  for 
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the  sale  subject  to  the  approval  of  the  court,  and  the  petitioners  now 
move  for  confirmation  of  such  report  and  further  ask  that  the  special 
guardian,  out  of  the  proceeds  of  such  sale,  pay  the  expenses  of  this  pro- 
ceeding, including  the  fees  of  the  referee,  stenographer,  and  real  estate 
experts,  amounting  to  $119,  together  with  the  reasonable  value  of  the 
services  of  the  petitioners'  attorneys  which  is  placed  by  them  at  $300. 
If  this  were  an  action  between  adult  persons  involving  all  the  elements 
here  present  upon  which  attorney's  fees  are  usually  predicated,  I  should 
have  little  hesitation  in  allowing  the  costs  and  expenses  which  are 
here  requested ;  but  I  cannot  in  such  a  proceeding  as  this  allow  the  in- 
fants' estate  to  be  burdened  with  so  great  a  charge. 

[1,  2]  Costs  in  special  proceedings  cannot  be  allowed  unless  by 
force  of  some  special  statutory  authorization,  and  in  this  state  they 
rest  in  the  sound  discretion  of  the  court,  which  may  award  or  with- 
hold them  in  all  cases  not  specially  provided  for.  Code  Civ.  Proc.  § 
3240.  Proceedings  for  the  sale  of  infants'  real  property  are  special 
proceedings  and  are  regulated  by  sections  2348  et  seq.  of  the  Code; 
but  these  sections  are  silent  upon  the  subject  of  the  costs  allowable  in 
such  proceedings.  The  costs  ar^,  however,  governed  in  a  case  like  the 
present  by  rule  58  of  the  General  Rules  of  Practice,  which  provides  in 
part  as  follows : 

"If  the  infant's  interest  In  the  property  does  not  exceed  one  thousand  dol- 
lars, the  whole  costs,  Including  disbursements,  shall  not  exceed  $25,  and  ref- 
eree's fees  not  exceeding  ten  dollars.  Where  several  infants  are  interested 
in  the  same  premises  as  tenants  in  common,  the  application  in  behalf  of' 
all  shall  be  Joined  in  the  same  petition,  although  they  may  have  several  gen- 
eral guardians;  and  there  shall  be  but  one  reference  to  ascertain  the  pro- 
priety of  a  sale  as  to  all,  and  but  one  bill  of  costs  shall  be  allowed." 

[3]  It  is  urged  in  the  present  case  that,  because  of  the  fact  that  there 
are  seven  infants  whose  a^regate  interest  is  greater  than  $1,000,  the 
court  is  not  limited  to  an  allowance  of  only  $35  for  costs,  disburse- 
ments, and  referee's  fees.  If  the  first  sentence  above  quoted  from 
the  rule  stood  alone,  this  claim  might  be  admitted ;  but,  being  followed 
by  the  provisions  for  the  allowance  of  only  one  bill  of  costs  in  cases 
where  several  infants  are  interested,  it  cannot  be  justified.  My  atten- 
tion has  been  called  to  a  decision  by  Chancellor  Walworth  (Matter 
of  Morrel,  4  Paige,  44),  wherein  it  is  held  that  if  several  infants  are 
included  in  the  same  application,  or  if  several  parcels  are  sold  at  differ- 
ent times,  the  solicitor  for  the  petitioners  is  entitled  to  an  allowance 
for  the  extra  expense  of  drawing  and  filing  the  additional  bond  of  the 
guardian  and  his  sureties,  or  of  the  report  and  proceedings  on  the 
second  sale,  in  addition  to  the  $25  limited  by  the  161st  rule  of  Court 
of  Chancery.  But  in  the  present  case  neither  of  these  conditions  ob- 
tained. Only  one  bond  was  given  by  the  special  guardian  and  the 
surety  company,  and  that  was  made  to  run  to  all  the  infants,  and  there 
has  been  but  one  sale. 

As  the  chancellor  remarked  in  the  case  cited  (referring  to  the  $25 
limitation  imposed  by  the  161st  rule,  which  was  based  upon  the  provi- 
sions of  chapter  108,  Laws  1814,  "An  act  concerning  infants,"  which 
first  authorized  the  sale  of  infants'  estates  under  order  of  the  Court 
of  Chancery) : 
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"This  was  a  statntory  i>roTlsloii,  and  was  Intended  to  prevent  all  nnneees- 
sary  or  useless  prolixin  in  the  petition,  orders,  reports,  and  other  proceed- 
ing and  to  protect  the  rights  of  infants  in  a  case  where  the  taxation  of 
costs  most  necessarily  be  ex  parte." 

Chancery  Rule  161  was  similar  in  terms  to  the  present  rule  58  of 
the  General  Rules  of  Practice. 

In  the  case  now  before  the  court  the  principal  ground  upon  which 
the  appUcation  rested  was  that  the  infants  who  made  the  application 
were  tenants  in  common  with  the  adult  owners  who  threatened  an 
action  for  partition  unless  this  proceeding  was  instituted.  It  was  prop- 
er  therefore  to  institute  this  proceeding  in  their  behalf.  The  policy  of 
the  law  is  to  lighten  the  costs  in  these  proceedings,  rather  than  to  dis- 
sipate infants'  property  through  an  expensive  partition  action;  and 
the  courts  and  its  officers  should  effectuate  that  beneficent  purpose 
by  a  strict  adherence  to  the  rule  above  quoted. 

[4]  The  special  guardian  in  this  case  furnished  a  bond  to  the  in- 
fant petitioners  executed  by  a  surety  company  in  the  sum  of  $12,(XX), 
as  authorized  and  approved  by  this  court,  for  which  he  paid  the  sum 
of  $46  as  a  premium.  This  sum  the  special  guardian  should  be  allowed 
to  deduct  and  retain  under  the  express  authority  of  section  3320  of 
the  Code  of  Civil  Procedure,  which  must  be  held  to  be  paramount 
to  rule  58  of  the  General  Rules  of  Practice,  if  they  conflict. 

The  costs  and  disbursements  of  the  petitioners  are  fixed  at  $25 
and  the  referee's  fees  at  $10. 

Modify  and  redraw  proposed  order  in  accordance  herewith. 


(82  Misc.  Bep.  624.) 
PEOPLE  ex  rel.  MELENBACKER  t.  HUBBELL,  Town  Hi^way  Sap'r. 

(Supreme  Court,  Trial  Term,  Cattaraugus  County.     November,  1918.) 

1.  MAHDAinTS  ({  168*) — Bttbdkn  of  Pboof. 

In  mandamus  to  compel  a  town  superintendent  of  highways  to  annul  a 
certificate  whereby  he  qualifledly  undertook  to  abandon  a  certain  highway 
on  the  ground  that  it  was  so  little  traveled,  as  provided  by  Highway  Law 
(ConsoL  Laws  1909,  c.  2S)  |  234,  rdator  denying  the  statement  pf  the  cer- 
tificate had  the  burden  of  proof. 

[Ed.  Note. — Wot  other  cases,  see  Mandamus,  C!ent  Dig.  St  872-374;  Dec. 
Dig.  {  168.*] 

2.  BviDEROK  (S  83*) — Pbesumptions — Pebfosuancs  of  Official  Dutt. 

Acts  of  public  otllcers  are  presumed  to  be  valid  and  binding,  and  within 
and  pursuant  to  the  authority  conferred  upon  them  by  law.  ' 

[Ed.  Note^— =For  other  cases,  see  Evidence,  Cent  Dig.  {  105;   Dec.  Dig. 
.  f  83.1 

Mandamus  by  the  People,  on  the  relation  of  Jacob  D.  Melenbacker, 
against  De  Witt  Hubbell,  as  Town  Superintendent  of  Highways  of  the 
Town  of  Salamanca.    Alternative  writ  dismissed  for  want  of  proof. 

John  J.  Innum,  of  Salamanca,  for  relator. 
Dowd  &  Quigley,  of  Salamanca,  for  respondent. 

*For  otliar  caaw  ■••  lama  topio  *  I  numbbb  In  Oac.  ft  Am.  Dig*.  1907  to  data,  *  Rap'r  Indezaa 
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WHEELER,  J.    The  defendant  is  superintendent  of  highways  of 
the  town  of  Salamanca,  N.  Y.    On  May  15,  1912,  as  superintendent, 
he  filed  with  the  town  clerk  of  the  town  of  Salamanca  the  following 
certificate : 
"To  Whom  It  may  Concern : 

"This  Is  to  certify :  That  It  appearing  to  me,  De  Witt  Hubbell,  the  duly 
qualified  and  acting  town  superintendent  of  highways  of  the  town  of  Sala- 
manca, county  of  Cattaraugus  and  state  of  New  York,  that  for  two  years  last 
passed,  the  following  described  highway  has  not  been  usually  traveled  along 
the  greater  part  thereof  by  more  than  two  vehicles  dally,  exclurive  of  pedes- 
trians and  persons  on  horseback,  I  do  hereby  declare,  as  such  town  superin- 
tendent of  highways  for  said  town  of  Salamanca,  that  so  much  of  said  high- 
way as  Is  hereinafter  described  Is  qualifledly  abandoned. 

"The  highway  is  described  as  follows:  All  that  part  or  portion  of  a  high- 
way In  said  town  of  Salamanca,  better  known  as  the  Newton  Run  road,  com- 
mencing where  the  north  line  of  property  owned  by  Mrs.  Charles  Fee  inter- 
sects said  Newton  Run  road,  and  thence  running  In  a  northerly  direction 
along  said  highway  to  the  town  line  of  Salamanca. 

"Dated  this  15th  day  of  May,  1912. 
"De  Witt  E.  Hubbell,  Salamanca  Town  Superintendent  of  Highways." 

On  October  1,  1912,  upon  the  petition  of  the  relator,  an  alternative 
writ  of  mandamus  was  granted,  and  the  defendant  later  made  his  re- 
turn to  said  writ. 

The  petition  in  substance  controverts  the  statements  of  the  certifi- 
cate, and  alleges  that  the  road  in  question,  through  the  greater  portion 
of  said  highway,  had  been  traveled  by  more  than  two  vehicles  daily, 
exclusive  of  pedestrians  and  persons  on  horseback,  for  two  years  prior 
to  May  15,  1912,  and  that  defendant  had  unlawfully,  illegally,  and 
without  jurisdiction  made  the  certificate  in  question,  and  illegally  aban- 
doned the  highway.  The  petitioner  therefore  asked  for  a  writ  of  man- 
damus to  compel  the  cancellation  of  the  certificate  and  the  working 
of  the  highway.  The  defendant  answered  and  filed  his  return,  admit- 
ting, the  making  of  the  certificate,  and  in  substance  alleging  the  truth 
of  the  statements  contained  in  the  same,  to  the  effect  that  the  highway 
in  question  had  not  been  traveled  for  more  than  two  years  by  vehicles, 
and  denying  that  the  highway  had  been  illegally  or  improperly  closed. 
Thereupon  an  alternative  writ  of  mandamus  was  granted,  and  the  is- 
sue so  framed  came  on  before  us  for  trial.  The  relator  offered  no 
evidence  on  his  part  to  sustain  the  allegations  of  his  petition.  The 
defendant  offered  none  on  his  part  to  sustain  his  allegations.  Each 
party  to  the  proceeding  contends  the  burden  of  proof  rests  on  the 
other,  and  the  matter  is  therefore  submitted  to  me  without  evidence  for 
disposition." 

By  section  234  of  the  State  Highway  Law  it  is  provided  as  follows : 

"There  may  also  be  a  qualified  abandonment  of  a  highway  under  the  fol- 
lowing conditions  and  for  the  following  purposes,  to  wit:  Where  it  appears  to 
the  town  superintendents,  at  any  time,  that  a  highway  has  not  become  whol- 
ly disused  as  aforesaid,  but  that  it  has  not  for  two  years  next  previous  there- 
to, been  usually  traveled  along  the  greater  part  thereof,  by  more  than  two 
vehicles  dally,  in  addition  to  pedestrians  and  persons  on  horseback,  they  shall 
file  and  cause  to  be  recorded  In  the  town  clerk's  office  a  cutiflcatc  contain- 
ing a  description  of  that  portion  of  the  highway  partially  disused  as  afore- 
said and  declaring  a  qualified  abandonment  thereof.  The  effect  of  such  qual- 
ified ftbandouiueat,  with  respect  to  the  portion  of  said  highway  described  in 
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the  certlflcate,  shall  be  as  tMawa:  It  shall  no  longer  be  worked  at  pub- 
lic expense;  It  shall  net  cease  to  be  a  hlghwajr  for  purposes  at  the  public 
easement,  by  reason  of  such  suspension  of  work  thereon;  no  person  shall 
Impair  its  use  as  a  highway  nor  (Struct  it,  except  as  hereinafter  prorided, 
but  no  person  shall  be  required  to  keep  any  part  ot  it  in  repair,"  etc. 

Acting  under  the  authority  of  this  section,  the  defendant  made  and 
filed  the  certificate  attacked  by  the  relator. 

[1,  2]  We  are  of  the  opinion  that  the  burden  of  establishing  the 
allegations  of  his  petition  rests  xipon  the  relator.  The  general  rule  is 
that  the  official  acts  of  public  officials  are  presumed  to  be  valid  and 
binding,  and  that  such  officials  acted  within  and  pursuant  to  the  au- 
thority and  powers  conferred  by  law  upon  them.  Ramsay  v.  Hayes, 
187  N.  Y.  370,  80  N.  E.  193;  People  v.  Barker,  146  N.  Y.  304,  40 
N.  E.  996;  People  v.  Crane,  125  N.  Y.  535,  26  N.  E.  736;  Wood  v. 
Morehouse,  45  N.  Y.  368;  Leland  v.  Cameron,  31  N.  Y.  115;  Miller 
V.  Lewis,  4  N.  Y.  554;  Hand  v.  Columbia  Co.,  31  Hun,  531;  U.  S. 
V.  Jones  (C.  C.)  31  Fed.  718;  16  Cyc.  1076,  and  cases  cited.  We  are 
unable  to  discover  any  reason  why  this  rule  should  not  be  applied 
.to  the  situation  in  hand,  and  when  so  applied  the  presumption  is  that 
it  sufficiently  appeared  to  the  superintendent  of  highways  of  the  town 
of  Salamanca  that  the  highway  in  question  had  not  been  traveled  along 
the  greater  part  thereof,  as  stated  in  his  certificate,  and  that  he  had 
jurisdiction  to  act  and  make  the  certificate  he  did. 

It  was  said  in  Merzbach  v.  Mayor  of  New  York,  163  N.  Y.  16,  20, 
57  N.  E.  96,  97,  that: 

"The  burden  of  proof  is  on  the  party  who  tenders  the  issue,  because  he  wbo 
affirms  must  produce  the  proof  to  sustain  his  affirmation."  He  "who  denies 
may  rest  on  the  weakness  of  his  opponent's  evidence,  but  the  one  who  affirms 
must  rest  on  the  strength  of  his  own  evidence.  *  •  *  The  test  is  which 
party  must  touch  the  issue  first,  or  which  will  prevail  thereon  if  no  evidence 
is  given." 

We  therefore  are  of  the  opinion  that  the  alternative  writ  should  be 
dismissed  for  want  of  proof  sustaining  the  allegations  of  the  petition. 
So  ordered. 


NBAGLB  V.  HUDSON. 
(Supreme  Court,  Special  Term,  Cbemuug  County.    December  3,  1013.) 

1.  Yendob  ard  Pubchabbb  (I  848*) — Bbeach  or  Contbaciv-Rioht  of  AcmoN. 

The  purchaser  under  a  land  contract,  which  provided  that  the  title  to  be 
conreyed  should  be  "free  and  clear  of  all  liens,"  could  maintain  an  ac- 
tion for  damages  for  breach  of  the  contract  by  the  existence  of  an  out- 
standing lease  by  vendor,  binding  him  to  sell  to  the  lessee  on  demand  free 
from  all  incumbrances,  and  of  a  recorded  agreement  by  a  prior  owner 
with  adjacent  owners  Uiat  only  a  one-story  building  should  be  erected  on 
a  part  of  the  property. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  !§ 
1023-1029;    Dec.  Dig.  i  343.*] 

2.  VsHDOB  AND  PuBCHAacB  ({  184*)— "Locnb"— Detinition — Bbeaoh  of  Cok- 

TBACT. 

■    A  previously  executed  lease  by  the  vendor,  entitling  his  lessee  to  pur- 
chase the  premises  on  demand  free  from  all  incumbrances,  and  a  recorded 
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agreement  made  by  a  prior  owner  of  the  property  trlth  adjacent  owners 
that  only  a  building  one  story  high  sbonld  ever  be  erected  on  a  part  of 
the  lot,  constituted  a  "lien"  within  the  meaning  of  a  land  contract  ex- 
ecuted by  such  vendor,  which  provided  that  the  title  conveyed  should  be 
"free  and  clear  of  all  liens";  the  parties  having  showed  by  their  acts 
that  they  recognized  the  lease  and  building  restriction  as  incumbrances, 
and  a  "lien"  being  defined  as  "a  technical  term  that  means  a  charge  upon 
lands,  running  with  them,  incumbering  them,  in  any  change  of  ownership,  - 
as  mortgages,  judgments,  ground  rents,"  etc.  (quoting  and  adopting  Words 
and  Phrases,  vol.  5,  pp.  4145,  4146.    See,  also,  volume  8,  p.  7707). 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  K 
238,  250-254,  258;   Dea  Dig.  |  184.*] 

3.  Vgndob  and  Puboeabeb  (|  350*) — Bbxach  of  Contbact — Action  fob  Dak- 

AOES — Sufficiency  of  Evidence. 

Evidence,  in  an  action  by  the  purchaser  of  land  under  a  contract  which 
provided  that  the  title  should  be  clear  of  all  liens,  held  to  show  that  the 
parties  to  the  contract  recognized  a  lease,  with  an  option  to  purchase,  and 
a  building  restriction  contract  executed  by  a  former  owner  as  incum- 
brances upon  the  property. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  8S 
1043-1046;   Dec.  Dig.  §  850.*] 

4.  Pleading  ({  237*) — Amendiientb — Confobmitt  to  Pboof. 

An  action  In  equity  should  not  fall  because  of  defects  in  the  allegations 
of  the  complaint,  so  that  the  proof  does  not  conform  thereto,  but  an 
amendment  will  be  allowed  under  Code  Civ.  Proc.  g  723,  if  necessary  to 
conform  the  pleading  to  the  proof. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  g§  603-619;  Dec. 
Dig.  i  237.*] 

5.  Vendob  and  PtTBCHASEB  ({  861*) — NounrAi.  Dauaoes — Bbeaoh  of  Contbact 

— Sale  of  Real  Pbopebtt. 

The  purchaser  of  land  under  a  contract  to  convey  title  free  from  al> 
liens  is  entitled  to  recover  more  than  nominal  damages  for  its  breach  by 
the  existence  of  an  outstanding  lease  by  the  vendor  which  bound  him  to 
convey  the  premises  on  demand  free  from  Incumbrances  to  the  lessee  at 
any  time  during  the  term  of  the  lease. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purdiaser,  Cent  Dig.  || 
1017,  1047-1058;   Dec.  Dig.  i  351.*] 

6.  Vendob  and  Pubchabeb  (8  350*) — Bbeaoh  of  Contbaot — ^Actions — Suffi- 

ciency OF  Evidence. 

In  an  action  for  breach  of  a  contract  to  convey  land  free  from  all  liens, 
in  which  it  appeared  that,  after  the  contract  was  executed,  the  purchaser 
discovered  that  there  was  a  recorded  contract,  executed  by  a  previous 
owner  with  adjacent  owners,  limiting  buildings  erected  to  one  story,  evi- 
dence held  to  show  that  it  was  the  intention  of  both  vendor  and  purchaser 
that  the  purchaser  should  be  relieved  from  such  restriction  on  the  lot 
before  the  vendor's  performance  of  the  contract  was  considered  complete. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  S| 
1043-1046;   Dec.  Dig.  §  350.*] 

7.  Vendob  and  Pubchaseb  (§  345*) — Bbeaoh  of  Contbact — Waiveb. 

The  purchaser  under  a  contract  to  convey  land  clear  of  all  liens  did  not 
waive  Ills  right  to  damages  for  breach  of  the  contract,  by  the  existence^ 
of  an  outstanding  recorded  agreement  by  a  former  owner  with  adjoining 
owners  that  only  a  one-story  building  should  be  erected  on  part  of  the  lot, 
by  accepting  a  deed  from  the  vendor  under  an  understanding  tliat  the  re- 
striction should  be  removed. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  ff 
1036-1038;   Dec.  Dig.  |  345.*] 

Tot  other  cases  see  same  topic  ft  i  numbeb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Action  by  Patrick  J.  Neagle  against  Adelbert  Hudson.  Judgment 
for  plaintiff. 

John  F.  Murtaugh,  of  Elmira,  for  plaintiff. 
I.  H.  Rockwell,  of  Elmira,  for  defendant 

KILEY,  J.  This  action  involves  the  sale  of  real  estate  from  de- 
fendant to  plaintiff,  known  as  No.  329  East  Water  street  in  the  city  of 
Elmira.  After  negotiations  had  the  defendant  gave  to  the  plaintiff  a 
land  contract,  which  was  drawn  by  the  plaintiff,  who  is  not  a  lawyer, 
bearing  date  October  29,  1912,  and  provides,  among  other  things,  that 
the  purchase  price  was  to  be  $16,000,  $3,000  to  be  paid  in  cash  at  the 
delivery  of  the  deed,  and  a  mortgage  of  $13,000,  for  the  balance,  pay- 
able in  five  years ;  it  also  contains  the  following  clause : 

"Title  to  be  free  and  dear  of  all  liens  and  warranty  deed  to  be  given  witb 
county  clerk's  search." 

Subsequent  to  the  execution  and  delivery  of  this  contract  to  the 
plaintiff,  a  search  with  a  proposed  deed,  on  behalf  of  the  defendant, 
was  presented  to  the  plaintiff  by  Cassius  A.  Phillips,  in  which  search 
he  designated  himself  as  official  examiner  of  the  title.  Upon  the  search 
a  map  of  the  premises  in  question  and  surrounding  premises  is  at- 
tached. This  map  discloses  that  the  property  which  defendant  agreed 
to  convey  to  plaintiff  was  about  94  or  95  feet  deep,  and  about  23  feet 
wide  at  the  front  on  East  Water  street,  and  that  for  a  distance  of  about 
30  feet  on  the  rear  of  said  premises  there  was  marked  thereon  that  it 
could  not  be  built.over  one  story  in  height ;  also  attached  to  the  search 
was  a  contract,  showing  that  the  defendant  in  this  action  had  thereto- 
.  fore  rented  said  premises  to  the  Hudson  Shoe  Company  for  a  period 
of  five  years,  said  lease  to  commence  March  8, 1911,  and  to  end  March 
7,  1916,  which,  among  other  things,  provides  that  this  defendant,  at 
the  expiration  of  said  term,  or  at  any  time  previous  thereto,  will  sell 
to  said  lessee  the  property  rented  by  a  good  and  sufficient  warranty 
deed  "free  and  clear  from  all  liens  and  incumbrances,"  for  the  sum  of 
$17,000,  and  that  the  lessee  must  give  notice  in  writing,  or  otherwise, 
to  the  defendant  of  its  desire  to  exercise  this  option,  and  deposit  a  pay- 
ment of  $1,000  thereon;  provides,  also,  that  the  lessee  shall  not  as- 
sign the  lease,  or  sublet  the  premises,  without  the  consent  in  writing  of 
the  defendant,  who  was  the  lessor  in  said  lease,  and  that  the  defendant 
herein  would  not  sell  the  premises  during  the  said  term  of  five  years 
except  he  made  the  sale  to  the  party  of  the  second  part  in  the  lease, 
being  the  lessee  named  therein. 

The  search,  presented  to  the  plaintiff  with  the  deed  aforesaid  by 
said  Phillips,  also  contained  an  agreement  in  writing,  dated  June  13, 
1871,  and  recorded  in  Chemung  county  clerk's  ofiice,  between  the  then 
owner  of  the  premises  in  question  and  the  surrounding  owners,  in' 
and  by  which  it  was  provided,  among  other  things,  that  30  feet  of  the 
rear  lot  upon  which  ^e  building  in  question  stands  should  not  be  built 
upon  higher,  or  to  exceed  the  heights  of  one  story,  and  previous  to  the 
negotiations  herein  concerned  said  portion  of  the  lot  was  built  upon 
to  the  extent  of  one  story,  and  no  more.    In  the  deed  presented  by  said 
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Phillips  with  said  search,  this  agreement  was  referred  to.  The  plain- 
tiff rejected  said  deed,  claiming  that  he  was  to  have  the  premises  free 
and  clear  of  all  liens  and  incumbrances,  designating  this  contract  re- 
stricting the  building  as  an  incumbrance,  also  claiming  the  lease,  which 
had  about  three  years  to  run,  was  an  incumbrance  and  restriction  up- 
on his  rights,  and  that  the  removal  of  both  of  them  was  contemplated 
by  his  contract.  So  it  appears  that  at  that  time,  which  was  after  the 
execution  and  delivery  of  the  contract  by  the  defendant  to  the  plain- 
tiff, both  parties  were  cognizant  of  the  conditions  existing ;  in  one  in- 
stance the  prohibition  not  to  build  to  exceed  one  story  in  height  on  the 
rear  of  the  30  feet  of  said  lot,  and  the  other  that  the  lease  theretofore 
given  by  defendant  to  the  Hudson  Shoe  Company,  providing  for  a  siale 
to  them  and  nobody  else,  and  the  carrying  out  of  the  provisions  of  that 
contract,  which  contract  also  provided  that  its  terms  "shall  be  binding 
also  upon  the  heirs,  successors,  administrators  and  assigns  of  the  par- 
ties." Subsequent  to  the  refusal  of  the  plaintiff  in  this  action  to  ac- 
cept the  deed  as  prepared  by  said  Phillips  as  complying  with  the  con- 
tract, he,  the  plaintiff,  had  prepared  a  warranty  deed  of  the  premises, 
making  no  reference  to  the  lease  or  the  contract  prohibiting  die  build- 
ing on  the  rear  of  the  lot  upon  which  the  premises  now  stand.  With 
that  deed  plaintiff  went  to  defendant,  and  in  effect  asked  him  to  give  him 
a  deed  in  accordance  with  his  contract — ^the  contention  of  the  plaintiff 
being  that  these  were  liens  on  the  property ;  that  he  was  to  have  a  title 
free  and  clear.  The  defendant  and  his  wife  executed  that  deed  and 
delivered  it  to  the  plaintiff,  and  plaintiff  claims  agreed,  in  accordance 
with  the  contract,  to  have  the  lease  canceled ;  the  prohibition  as  to  the 
building  removed,  and  permission  given  to  the  plaintiff  to  build  upon 
the  rear  of  said  lot.  The  $3,000  was  paid,  and  the  mortgage  given  as 
.  in  and  by  said  contract  provided.  After  repeated  requests  by  the  plain- 
tiff made  upon  the  defendant,  as  appears  from  the  correspondence 
passing  between  them,  the  defendant  failed  and  neglected  to  either 
have  the  prohibition  removed  or  permission  to  build  given,  or  to  have 
the  lease  canceled,  and  the  plaintiff  then  brought  this  action,  asking  for 
judgment  against  the  defendant  for  damages  by  reason  of  the  exist- 
ence of  said  lease,  which  he  claims  is  for  less  than  the  rental  value 
of  said  premises,  and  for  damage  on  account  of  the  prohibition  to 
build,  on  record  against  the  said  property,  and  that  the  amount  so 
found  be  used  in  the  reduction  of  the  purchase  price  of  said  premises, 
or,  in  other  words,  the  abatement  of  riie  purchase  price  to  the  extent 
of  said  damages. 

The  answer  of  the  defendant  raises  several  defenses ;  first  to  be  con- 
sidered is  that  the  action  cannot  be  maintained  upon  the  ground  that 
the  plaintiff,  in  accepting  the  deed  given  and  giving  the  mortgage, 
waived  all  defense  there  might  be  in  the  title  and  in  effect  became  3ie 
landlord  of  the  Hudson  Shoe  Company,  and  that  therefore  he  has  no 
standing  before  the  court  entitling  him  to  relief.  In  other  words,  that 
his  action  would  have  to  be  for  a  breach  of  warranty  in  the  deed,  and 
as  he  has  not  been  disturbed  in  the  possession,  he  has  no  cause  of  ac- 
tion. 
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[1]  I  am  of  the  opinion  that  the  plaintiff  can  maintain  this  action, 
providing  the  facts  warrant  it,  under  a  line  of  cases  in  this  state,  upon 
the  contract  of  October  29,  1912,  for  the  nonperformance  of  portionj 
of  said  contract  to  give  him  a  title  "free  and  clear  of  all  liens,"  a? 
the  deed  itself  is  unconditional  and  makes  no  reference  to  that  portion 
of  the  contract  which,  if  the  plaintiff's  contention  is  right,  is  still 
unperformed.  Paine  v.  Upton  et  al.,  87  N.  Y.  327,  41  Am.  Rep.  371 ; 
Gallup  V.  Bemd,  132  N.  Y.  370,  30  N.  E.  743;  Mills  v.  Kampfe,  202 
N.  Y.  46,  94  N.  E.  1072;  Disbrow  v.  Harris,  122  N.  Y.  362,  25  N.  E. 
356. 

[2]  The  defendant  also  contends  that  the  word  "lien"  used  in  the 
said  contract  between  the  said  plaintiff  and  defendant  does  not  cover 
the  prohibition  to  build  involved  in  this  case,  nor  the  lease  to  the  Hud- 
son Shoe  Company.  The  word  "lien"  is  of  such  broad  application  that 
in  some  cases  the  intention  of  the  parties  cover  the  construction  that 
shall  be  placed  upon  it.  In  the  work  on  "Words  and  Phrases,"  vol.  5, 
pp.  4145,  4146,  we  find  the  meaning  given  to  the  word  indicated  by 
the  following: 

"  'Lien'  is  a  technical  term  that  means  a  charge  upon  lands,  running  with 
them,  incumbering  them,  in  any  change  of  ownership,  as  mortgages,  Judgments, 
ground  rents,"  etc. 

"A  lien  Is  a  special  right  which  one  has  In  that  of  which  another  has  the 
general  property,  and  to  the  extent  of  the  lien  it  Is  an  abridgement  of  the 
dominion  whldl  the  latter  has  in  the  thing.  From  its  nature,  therefore,  a 
lien  can  only  be  created  by  the  consent  of  the  party  who  has  the  general 
property,  or  by  operation  of  some  positive  rule ;  or,  in  other  words,  it  can  only 
exist  where  the  person  having  absolute  dominion  of  the  thing  has  so  far  vol- 
nntarlly  parted  with  his  right,  or  it  has  been  taken  from  him  without  his  con- 
sent." 

"The  word  'lien'  has  a  well-known  signification.  In  law  it  slgnifles  an  obli- 
gation, deed,  or  claim,  and  annexed  to  or  attaching  upon  any  property,  with- 
out satisfying  which,  such  property  cannot  be  demanded  by  its  owner." 

[3]  In  addition  to  the  foregoing  we  find  from  the  evidence  that 
the  defendant  must  have  recognized  both  of  the  instruments  above  re- 
ferred to  as  incumbrances  upon  the  property^  With  reference  to  the 
lease  he  swears  that  he  was  to  have  it  canceled,  and  adds  that  the 
plaintiff  was  to  stand  in  his  shoes.  This  is  from  the  testimony  of  the 
defendant,  showing  that  he  recognized  the  lease  had  some  effect  upon 
the  title  he  was  about  to  convey  to  the  plaintiff.  Again,  on  December 
11,  1912,  he  wrote  a  letter  to  the  plaintiff  in  which  he  said: 

"I  have  been  waiting  for  Charlie  to  get  around  from  his  Illness  to  get  the 
lease  and  permit  fixed  np." 

The  plaintiff  swears  that  he  said,  with  reference  to  the  prohibition 
to  build,  that  he  had  built  a  stairway  there,  and  that  no  one  objected, 
and  that  he  would  get  it  released,  and  at  the  time  he  delivered  the 
money  and  the  mortgage  for  the  property,  that  he  made  that  statement, 
and  that  he,  the  plaintiff,  delivered  the  deed  and  mortgage  relying  upon 
the  promise  of  the  defendant  to  obtain  those  releases.  Phillips,  the 
witness  who  went  to  the  house  and  store  when  the  deed  was  executed, 
testified  that  something  was  said  about  the  Amots,  who  are  one  of 
the  parties  involved  in  the  prohibition  agreement 
144N.X.S.— 15 
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[4]  I  think  enough  appears  in  this  evidence  to  show  that  both  par- 
ties regarded  these  two  contracts  which  appear  upon  the  search,  as 
incumbrances,  and  that  the  word  "lien,"  used  in  the  contract  of  Octo- 
ber 29,  1912,  between  the  parties,  covers  the  incumbrance,  and  I  have 
no  hesitation  in  holding  that  that  was  the  understanding  of  the  parties 
at  that  time.  The  defendant  answers  that  proposition  by  saying  that 
the  allegations  of  the  complaint  are  insufficient  for  the  introduction 
and  consideration  of  evidence  upon  this  branch  of  the  case,  that  it  is 
not  alleged,  and  therefore  cannot  be  proved,  and  that  a  judgment  ren- 
dered by  any  court  must  be  secundum  allegata  et  probata.  It  is  an 
action  in  equity,  and  should  not  fail  because  of  some  defect  in  allega- 
tion in  the  complaint.  An  amendment  will  be  allowed,  if  necessary,  un- 
der section  723  of  the  Code  of  Civil  Procedure,  but  I  think  the  com- 
plaint is  broad  enough  to  permit  the  evidence  and  consideration  there- 
of under  this  branch  of  the  case. 

The  defendant  contends,  further,  that  if  it  should  be  found  that  the 
plaintiff  was  entitled  to  damage,  it  could  only  be  nominal  damage. 
Evidence  was  given  upon  the  trial  to  the  effect  that  the  rental  value 
now  obtained  is  a  fair  rental  value,  and  that  the  prohibition  as  to  build- 
ing above  one  story  upon  the  rear  of  said  lot  was  not  detrimental, 
and  by  some  witnesses  that  it  was  beneficial.  The  plaintiff  contends 
that  the  options  contained  in  the  lease  are  a  great  hardship  and  dam- 
age, and  that  if  he  is  compelled  to  carry  them  out  by  having  to  take 
this  property  at  the  full  purchase  price,  and  if  the  lessee  should  call 
upon  him  later  to  fill,  he  could  not  give  a  clear  title,  and  that  by  reason 
of  the  noncancellation  of  the  lease  he  is  compelled  to  accept  less  rent 
for  three  years  than  his  property  is  worth. 

As  to  the  first  proposition,  I  think  that  will  have  to  be  decided  when 
it  is  reached,  if  it  is  reached. 

[6]  As  to  the  second  proposition,  under  this  lease  I  think  he  is  en- 
titled to  some  damage  if  the  defendant  cannot  procure  its  cancellation ; 
and,  after  'examining  the  evidence,  I  am  of  the  opinion  that  $100  a 
year  from  the  time  he  took  the  property  by  virtue  of  the  deed  will 
cover  his  damage. 

[6]  I  also  feel  that  the  plaintiff  suffers  substantial  damage  by  reason 
of  the  restriction  placed  upon  the  property,  and  I  think  the  evidence 
fairly  shows  that  it  was  the  understanding  and  intention  of  both  par- 
ties that  the  plaintiff  should  be  relieved  from  that  restriction.  The 
correspondence  carried  on  after  the  delivery  of  the  deed  and  before 
the  commencement  of  the  action  indicates  th^t  the  plaintiff  thought, 
and  the  defendant  conceded,  that  there  was  a  restriction  there.  In 
the  letter  of  December  11,  1912,  the  defendant  speaks  of  fixing  these 
matters  up,  and  uses  the  words  "permit  and  lease."  I  fail  to  see  what 
the  word  "permit"  can  refer  to,  unless  it  was  a  permit  to  build  above 
the  one  story.  Again,  on  November  7,  1912,  the  defendant  writes  the 
plaintiff : 

"Tonrs  of  yesterday  received,  I  shall  be  very  glad  to  fix  ap  this  lease  and 
contract  as  agreed,  ready  and  anxious  to  meet  you  at  any  place  and  at  any 
time." 
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The  references  made  by  the  plaintiflf  to  the  defendant  has  consid- 
erable bearing  upon  what  the  knowledge  of  the  defendant  was;  it 
seems  that  after  giving  this  mortgage,  which  provided  he  could  pay 
up  sooner  than  the  five  years  if  he  desired,  he  had  negotiated  witii  a 
bank  in  Rochester  to  get  a  loan  at  5  per  cent,  to  replace  this  mortgage, 
which  bore  an  interest  rate  of  6  per  cent.,  and  that  he  called  the  atten- 
tion of  the  defendant  to  the  fact  that  the  condition  of  the  title  was  not 
such  that  he  could  close  the  negotiations.  Again,  the  plaintiff  con- 
tends that  if,  as  claimed  by  the  defendant,  he  was  to  step  into  the 
defendant's  shoes  with  reference  to  this  property,  there  was  no  neces- 
sity for  the  concellation  of  the  lease ;  no  necessity  for  any  discussion 
as  to  the  prohibition  as  to  building  on  the  rear  of  the  lot. 

I  am  led  to  the  irresistible  inference  that  the  defendant  and  the 
plaintiff  discussed  those  matters,  and  that  the  plaintiff  accepted  the 
deed,  delivered  the  mortgage  and  the  money  paid  upon  the  purchase 
price,  understanding  that  the  defendant  would  have  removed  these  re- 
strictions and  incumbrances,  and  that  the  defendant  so  understood  it. 
The  evidence  shows  that  up  to  the  time  of  the  signing  of  the  deeds 
the  parties  had  not  personally  met;  that  negotiations  were  through 
a  third  person,  and  the  defendant  meant  to  have  released  the  burden 
that  existed  upon  the  property  which  he  was  selling,  and  which  would 
continue  to  exist  in  the  hands  of  the  man  who  might  desire  to  improve 
it  so  as  to  get  a  greater  revenue  out  of  it,  but  he  was  bound  to  know 
that  the  condition  of  the  property  he  was  selling  fulfilled,  or  would 
fulfill,  the  representations  and  covenants  made  by  him  in  the  contract 
of  sale.  I  do  not  think  that  the  defendant  fraudulently  intended  to 
deceive  the  plaintiff.  I  think  that  he  believed  that  there  would  be  no 
difficulty  in  removing  these  restrictions,  feeling  assured  of  it  in  his  own 
mind,  that  he  so  assured  the  plaintiff,  but  that  he  was  mistaken  in  his 
ability  to  remove  these  restrictions,  and  that  he  represented  a  con- 
dition to  exist  which,  in  fact,  did  not  exist,  and  that  he  subsequently 
found  he  could  not  provide  for  its  existence,  viz.,  the  removal  of  these 
restrictions. 

[7]  The  importance  of  a  clear  and  unrestricted  title,  for  which  a 
man  payed  $16,000  cannot  be  minimized,  and  a  restriction  such  as 
contained  in  the  prohibition  with  reference  to  the  rear  of  this  lot 
may  become  a  great  damage;  be  it  great  or  little  at  this  time  the 
plaintiff  should  not  be  held  to  have  waived  his  right  to  damage  by  ac- 
cepting the  deed  under  the  conditions  existing  and  as  shown  by  the 
evidence. 

Having  reached  the  conclusion  that  the  plaintiff  suffered  damage, 
the  question  is.  How  much?  Plaintiff  contends  that  at  least  $3,000 
damage  is  sustained  by  him.  Evidently  that  is  based  upon  evidence 
that  the  building  without  the  restriction  as  to  going  above  one  story  on 
the  30- foot  plot  at  the  rear  of  the  lot  is  worth  $16,000,  and  with  the  re- 
striction on  is  worth  only  $13,000.  In  other  words,  a  fair  deduction 
from  the  evidence  would  be  that  the  space  of  air  and  blue  sky  above 
the  first  story  on  the  30-foot  plot  on  the  rear  of  the  lot  would  be 
worth  nearly  one-fourth  as  much  as  the  whole  building  is  with  the 
restriction  upon  it.    I  cannot  reach  that  conclusion,  and  think,  taking 
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everything  into  consideration,  as  appears  from  the  evidence,  and  from 
a  view  of  the  parts  affected  by  the  restriction,  that  $1,500  is  a  fair 
sum  to  be  awarded  to  the  plaintiff. 

Findings  may  be  prepared  in  accordance  with  the  previous  intima- 
tion herein  as  to  the  damage  upon  the  lease,  and  as  to  the  restrictions 
that  the  defendant  may  procure  the  cancellation  of  the  lease ;  may 
procure  the  restriction  as  to  building  on  the  rear  of  the  lot  to  be  re- 
moved and  pay  the  costs  of  this  action,  or  upon  his  failure  or  inability, 
to  do  so,  that  he  pay  to  the  plaintiff  the  damage  at  the  rate  of  $100  a 
year  from  the  date  of  the  deed  to  the  termination  of  the  lease,  and 
$1,500  damage  by  reason  of  the  restrictions  upon  building  upon  the 
rear  of  said  lot,  and  that  said  sum  may  be  applied  in  abatement  of  the 
mortgage  now  upon  said  premises,  and  that  the  plaintiff  have  his  costs 
of  this  action. 


{159  App.  Dlv.  306.) 

In  re  UTICA  AVE.  ROUTE. 
(Supreme  Court,  Appellate  Dirlslon,  Second  Department    Kovember  28,  1913.) 

1.  Stkekt  Railroads  (§  12*) — Establishment — Febuisbion  to  Constbuct — 

Review  of  Confibmatioit. 

The  action  of  tlie  Appellate  Division  in  confirming  tbe  determination  of 
commissioners  appointed  to  determine  whether  a  subway  railroad  shall  be 
constructed  over  a  certain  route,  notwithstanding  the  want  of  consent  of 
the  majority  of  tbe  property  owners,  acting  under  tbe  Constitution,  Is 
final,  and  not  reviewable  by  the  Court  of  Appeals. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent.  Dig.  {§  14,  19 ; 
Dec.  Dig.  !  12.*] 

2.  Street  Railroads  ($  10*) — Ebtablisbmxnt — Public  Necessity — Necessitt 

OF  Sbowinq. 

Notwithstanding  that  the  Public  Service  Commission  has  laid  out  a 
route  for  the  construction  of  a  subway  and  the  board  of  estimate  and  ttie 
mayor  have  formally  approved  such  route,  an  applicant  seeking  to  have 
the  report  of  the  commissioners  confirmed  on  motion  before  the  Appellate 
Division  must  afllrmatively  show  a  sufficient  public  necessity  to  have  the 
road  constructed  over  such  route  In  order  to  overcome  tbe  protest  of  prop- 
erty owners. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  H  15-19 ; 
Dec.  Dig.  i  10.«] 

3.  Street  Railroads  (g  10*) — Establishment — PBOcxEoiNaa — Evidence. 

Evidence,  on  a  motion  before  the  Appellate  Division  to  confirm  the  re> 
port  of  commissioners  recommending  the  construction  of  a  proposed  sub- 
way railroad  route,  held  not  to  show  a  public  necessity  which  would  Jus- 
tify the  establishment  of  such  route,  aa  against  the  protest  of  property 
owners. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent  Dig.  H  15-19 ; 
Dec.  Dig.  §  10.»] 

In  re  Utica  Avenue  Route.  On  motion  to  confirm  report  of  the 
Commissioners  recommending  that  the  proposed  subway  shall  be  con- 
structed over  the  route  named.  Motion  denied,  and  matter  referred  to 
Commissioners  for  further  proceedings. 

See,  .also,  156  App.  Div.  907,  141  N.  Y.  Supp.  1143. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

*For  other  cassa  see  aame  topic  &  S  ncmbbb  In  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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George  S.  Coleman,  Henry  H.  Whitman,  and  Edward  M.  Bassett, 
all  of  New  York  City,  for  the  motion. 
James  F.  Quigley,  of  Brookl)m,  opposed. 

PUTNAM,  J.  The  Public  Service  Commission  has  taken  these  pro- 
ceedings to  legalize  the  Utica  avenue  route  which  it  had  laid  out  un- 
der section  4  of  the  Rapid  Transit  Act.  This  route,  beginning  north- 
erly at  Stujrvesant  avenue  and  Kosciusko  street,  so  as  there  to  connect 
with  another  route  already  laid  out  (known  as  the  Brooklyn,  Manhat- 
tan and  Long  Island  City  route),  is  to  run  under  Stuyvesant  avenue  as 
a  subway  to  a  point  near  Chauncey  street,  where  it  curves  into  Utica 
avenue  and  follows  that  avenue  to  a  point  near  Crown  street ;  it  then 
comes  out  as  an  elevated  structure  extending  southerly  over  Utica  ave- 
nue to  Flatbush  avenue.  The  proposed  road  is  to  be  a  four-track  sub- 
way or  tunnel  down  to  a  point  between  President  street  and  Carroll ; 
to  the  south  of  this  it  is  to  be  but  three  tracks.  This  route  was  ap- 
proved by  the  board  of  estimate  and  apportionment  on  September  30, 
1910,  and  on  October  10,  1910,  had  also  the  separate  approval  of  the 
mayor.  The  abutting  property  owners  along  Stuyvesant  avenue  did 
not.give  the  required  consents,  whereupon,  on  April  11, 1913,  this  court 
ai^)ointed  commissioners  to  determine  and  report  whether  this  pro- 
posed railroad  ought  to  be  built  and  operated.  On  September  8th  the 
commissioners  united  in  an  affirmative  report  which  is  the  subject  of 
the  present  motion  to  confirm. 

The  locality  which  is  to  be  reached  by  this  proposed  route  is  now 
served  by  the  Reid  avenue  trolley  cars  which,  going  over  a  double  sur- 
face track  on  Utica  avenue,  turn  at  Fulton  street  into  Reid  avenue,  and 
thence,  going  over  the  Williamsburgh  Bridge,  run  to  Delancey  street, 
Manhattan.  The  contract  with  the  Interborough  Rapid  Transit  Com- 
pany, signed  March  19,  1913,  and  now  going  forward,  authorized  a 
four-track  subway  along  Eastern  Parkway.  The  route  here  projected 
is  primarily  to  extend  down  into  Rugby  and  Hyde  Park,  so  as  to  con- 
nect that  district  with  this  Interborough  trunk  line  along  Eastern 
Parkway.  But  as  this  connection  may  overfeed  the  Eastern  Parkway 
line,  it  is  also  planned  to  run  a  three  and  four  track  subway  northerly, 
across  irom  Eastern  Parkway,  so  as  to  connect  with  route  No.  10  at 
Kosciusko  street,  to  join  the  system  already  legalized,  known  as  the 
Brooklyn,  Manhattan  and  Long  Island  City  route. 

It  is  admitted  that  the  actual  building  of  this  subway  is  in  the  re- 
mote future.  First  the  applicants  seek  their  elevated  line  coming  up 
from  Rugby  and  running  to  the  Eastern  Parkway,  which  it  is  inti- 
mated may  be  built  by  assessment  of  the  local  beneficiaries.  When 
this  feeder  shall  oversupply  the  Eastern  Parkway  line,  the  present  pro- 
posed connection  is  to  be  constructed  as  an  auxiliary  outlet  for  the 
Rugby  development. 

The  objections  to  this  improvement  are  from  the  owners  of  Stuy- 
vesant avenue,  in  the  residential  section  between  Gates  avenue  and 
Chauncey  street.  This  is  a  street  shaded  by  large  trees,  where  on  both 
sides  are  high-class  single  family  residences.    Stuyvesant  avenue  is  70 
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feet  wide  from  building  line  to  building  line,  and  this  four-track  sub- 
way is  planned  for  a  width  of  56  feet,  so  that  with  its  walls  it  will  ap- 
proach the  building  structures,  with  lie  effect  to  destroy  all  the  shade 
trees  above.  Not  only  is  this  portion  of  the  street  a  residential  local- 
ity, but  by  chapter  434  of  the  Laws  of  1895  the  Legislature  specifically 
excepted  and  prohibited  surface,  elevated,  steam,  or  electric  railways 
upon  Stuyvesant  avenue  between  Broadway  and  Fulton  street.  While 
this  may  not  include  subways,  and  it  is  argued  that  this  exemption  was 
repealed  by  implication  in  1909,  it  shows  that  the  Legislature  then  in- 
tended to  secure  the  permanence  of  this  part  of  tiie  avenue  for  a  resi- 
dential district.  Furthermore,  it  is  shown  that  a  stringent  condition  as 
to  the  residence  character  of  the  property  appears  in  the  conveyances 
of  a  considerable  portion,  forbidding  the  erection  of  buildings  of  any 
character,  except  a  dwelling  house  arranged  for  the  use  of  one  family 
only.  A  large  church  property  is  also  involved,  which  is  also  protest- 
ing against  this  invasion  of  the  street. 

While  it  is  true  that  public  necessity  overrides  private  and  personal 
rights,  and  that  the  temporary  character  of  a  neighborhood  should  not 
determine  whether  or  not  it  shall  be  devoted  to  public  needs,  still  the 
question  here  is  sharply  presented :  Does  such  a  public  need  exist  as  to 
justify  the  taking  and  occupation  of  this  street  against  the  protest  of 
its  residents  ?  This  is  not  a  question  of  engineering  construction  or  of 
the  difficulties  or  the  feasibility  of  operation,  but  the  underlying  test  of 
the  existence  of  a  public  necessity  to  justify  this  determination.  The 
Constitution  recognizes  the  right  of  a  majority  of  the  property  owners 
to  decide  on  such  an  added  burden  to  the  street.  If,  however,  the  con- 
sents be  not  given,  then  the  Appellate  Division  of  Ae  Supreme  Court 
is  to  appoint  a  commission  to  determine  the  question  whether  such  a 
railroad  ought  to  be  constructed  or  operated,  and  their  determination 
when  confirmed  by  this  court  may  supply  the  place  of  the  consent  of 
the  property  owners. 

[f]  The  action  of  this  court  is  final,  and  its  discretion  is  not  review- 
able by  the  Court  of  Appeals.  In  the  Matter,  etc.,  of  Kings  Co.  Elev. 
Ry.  Co.,  82  N.  Y.  95,  Judge  Folger  there  said  of  this  provision  of  the 
state  compact: 

"It  is  plain  that  a  great  evil  was  seen  to  exist,  and  a  crying  need  of  per- 
manent and  effective  repression  of  it.  That  evil  was  the  heedless  and  nn- 
needed  matdng  of  street  railroads,  to  the  harm  of  owners  of  adjacent  prop- 
erty."   82  N.  Y.  99. 

See,  also,  Matter  of  Port  Chester  Street  R.  Co.,  43  App.  Div.  536, 
60  N.  Y.  Supp.  160. 

In  considering  the  facts  and  circumstances,  the  court  has  to  weigh 
and  regard  the  public  need  that  should  justify  the  invasion  of  a  resi- 
dential street  for  subway  purposes.  Where  the  result  is  to  expose  the 
property  owners  to  loss  by  depreciation,  with  their  homes  destined 
henceforth  to  be  changed  into  a  business  occupancy,  the  injury  is  grave 
and  vital.  Ought  these  private  losses  and  invasions  of  rights  to  be 
suffered,  and  the  resistance  of  the  property  owners  to  give  way  to  the 
public  necessity  that  here  appears? 
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It  seems  to  have  been  felt  that  the  action  of  the  Public  Service  Com- 
mission in  laying  out  the  route  was  sufficient  evidence  of  the  public 
necessity  therefor,  and  that  after  the  approval  by  the  board  of  esti- 
mate and  by  the  mayor  the  public  authorities  had  settled  the  ques- 
tion of  public  necessity  against  the  private  interests  affected.  Such  a 
view  would  minimize  the  constitutional  protection  to  property  owners. 
Plainly  the  intent  of  the  Constitution  was  that  the  commission  and  the 
court  should  determine,  not  only  if  the  road  was  practicable  and  feasi- 
ble to  construct  and  operate,  but  whether,  taking  into  account  all  the 
objections,  such  a  road  ought  to  be  built,  despite  the  protest  of  the 
property  owners  to  be  affected.  The  statement  here  is  that  this  pro- 
posal of  the  Public  Service  Commission  was  duly  advertised,  but  on 
the  return  day  but  one  or  two  persons  appeared,  and  the  approval  of 
the  route  by  the  board  of  estimate  was  practically  unopposed.  Nat- 
urally it  was  not  until  subsequently  that  consents  of  the  property  own- 
ers were  sought,  and  then  the  situation  was  first  before  them. 

[2]  Notwithstanding  the  original  laying  out  of  route  by  the  Public 
Service  Commission  and  the  formal  approval  by  the  board  of  estimate 
and  the  mayor,  the  applicant  to  this  court  to  have  such  route  legalized 
must  affirmatively  show  a  requisite  public  necessity  to  override  the  pro- 
tests of  the  property  owners.  The  power  of  supervision  and  review 
lodged  in  this  court  by  the  Constitution  extends  to  every  feature  of  the 
expediency  and  policy  of  the  proposed  route.  Mr.  Craven,  the  engineer 
called  for  the  petitioners,  admitted  that  he  knew  nothing  of  the  con- 
siderations of  public  necessity  which  governed  the  commission  in  se- 
lecting this  route,  so  that  his  testimony  was  confined  to  the  engineering 
side  of  construction.  Mr.  Parsons  also  limited  himself  to  the  engineer- 
ing problem  presented.  It  was,  however,  brought  out  that  the  manager 
of  Wood  Harmon  &  Co.,  and  other  real  estate  operators,  had  been  long 
urging  an  extension  of  the  rapid  transit  system  into  this  region  of  the 
Flatlands  development.  Wood  Harmon  &  Co.,  by  their  powers  of  at- 
torney from  vendees  of  their  lots,  also  by  sending  out  agents,  had  pro- 
cured many  of  the  consents  obtained.  The  advantages  of  building  up 
this  section,  as  yet  partially  unreached  by  transit  facilities,  are  ably 
urged  as  a  sufficient  ground  for  establishing  this  transit  route.  How- 
ever, there  is  no  present  design  to  build  this  road — at  least  through 
Stuyvesant  avenue.  Its  legalization  will  be  all,  for  perhaps  a  score  of 
years,  depending  on  the  capacity  of  other  transit  systems  and  the  finan- 
cial resources  of  the  city.  Such  a  route  when  authorized  will  be  an  im- 
mediate cloud  on  the  values  of  these  property  owners,  however  it  may 
stimulate  sales  in  the  vacant  property  on  Utica  avenue. 

[3]  Upon  consideration  of  the  testimony,  we  think  the  facts  shown 
fall  short  of  proof  of  that  public  need  whidi  alone  could  warrant  this 
invasion  of  a  residential  street  with  jeopardy  of  private  rights.  We 
are  therefore  constrained  to  deny  the  motion.  In  view,  however,  of 
this  omission  to  introduce  evidence  as  to  the  public  need  for  this  route, 
we  think  it  should  now  be  sent  back  to  the  same  commissioners,  to  take 
such  further  proofs  as  may  be  offered  as  to'  the  public  necessity  for 
this  route. 
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Motion  to  confirm  report  of  commissioners  denied,  and  matter  re- 
ferred back  to  the  commissioners  to  take  such  further  proof  as  may 
be  offered  as  to  the  public  necessity  of  the  route,  in  accordance  with 
the  opinion.    Settle  order  before  Mr.  Justice  PUTNAM.    All  concur. 


a69  App.  Dlv.  155.) 

NOWAK  T.  DBIiANEY  FORGE  ft  IRON  CO. 

(Supreme  Ck>urt,  Appellate  Division,  Fourth  Department    November  19, 1913.) 

1.  Appeal  and  Ebbob  (|  927*) — ^Appeal  fbou  Nonsttit — Pbesumftions. 

On  appeal  from  a  Judgment  of  nonsuit,  every  permissible  inference  Is 
to  be  resolved  in  favor  of  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  ${  2912, 
2917,  3748,  3758,  4024;   Dec.  Dig.  §  927.*] 

2.  Master  and  Sebvant  (§  107*) — Injubt  to  Sebtart — Save  Place  to  Wobk. 

Where  an  employs  was  injured  while  working  at  a  revolving  drum  car- 
rying a  cable  used  to  draw  a  railway  car  up  an  incline,  and  the  accident 
was  due  to  the  car  wheels  cutting  through  blocks  of  wood  placed  beneath 
them  to  prevent  the  car  backing  down  the  grade  after  the  cable  was  loos- 
ened and  to  plaintiff's  leg  becoming  caught  in  the  cable,  and  not  in  any 
way  to  the  pulling  of  the  car  up  the  grade,  he  could  not  recover  upon  the 
theory  of  the  employer's  failure  to  furnish  him  a  safe  place  to  work. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  §|  199- 
202,  212,  254,  255 ;    Dec.  Dig.  §  107.*] 

3.  Mabteb  and  Servant  (§  141*) — Dxjtt  of  Mastbb — Pbomuloation  of  Rules. 

Where  the  work  of  one  employ^  affects  the  safety  of  others,  and  the 
dangerous  practice  has  come  to  the  master's  attention,  it  Is  his  duty  to 
promulgate  such  rules  as  will  afford  all  reasonable  protection  to  the  im- 
periled employes. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  i  283; 
Dee.  Dig.  i  141.*] 

4.  Master  and  Sebvant  (§  286*) — ^Failttbb  to  Pbovidb  Safe  Place  to  Wobk 

—Negligence — Question  fob  Jubt. 

Where,  In  an  employe's  action  for  injuries  due  to  the  sudden  backlash- 
Ing  of  a  cable  on  the  slipping  of  a  railroad  car  down  grade,  there  was  evi- 
dence that  the  accident  and  the  employe's  danger  could  have  been  fore- 
seen by  ordinary  care  on  the  part  of  defendant,  the  question  whether 
bis  failure  to  promulgate  such  rules  as  would  have  prevented  the  accident 
constituted  negligence  was  for  the  Jury,  though  there  was  no  proof  that 
any  such  rule  was  in  force  in  other  concerns  likewise  engaged,  and  no 
particular  rule  was  suggested  as  being  required. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent.  Dig.  |§  1001, 
1006,  1008,  1010-1015,  1017-1033,  1036-1042,  1044,  1046-1050 ;  Dec.  Dig.  $ 
286.*] 

5.  Master  and  Servant  (§5  101,  102*) — Duty  of  Master — Care  Required. 

It  is  a  master's  duty  to  use  reasonable  care  to  so  conduct  his  business 
as  not  to  subject  his  servants  to  unnecessary  danger  in  their  work. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  §i  135, 
171,  174,  178-184,  192;    Dec.  Dig.  8§  101,  102.*] 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Paul  Nowak  against  the  Delaney  Forge  &  Iron  Company. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Reversed,  and  new 
trial  granted. 

•For  gUier  cues  Me  same  topic  A  i  number  In  Deo.  A  Am.  Digs.  1907  to  date,  *  Rep'r  Indexes 
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Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and-MERRELL,  JJ. 
W.  H.  Corcoran,  of  Buffalo,  for  appellant. 
L.  H.  Vogel,  of  Buffalo,  for  respondent. 

LAMBERT,  J.  Defendant  is  engaged  in  a  manufacturing  business 
at  Buffalo.  Plaintiff  was  injured  while  in  its  employ  and  brings  this 
action  to  recover  for  such  injuries.    The  facts  involved  are  as  follows : 

The  business  of  the  defendant  required  the  moving  about  its  yard  of 
railroad  cars,  and  on  the  occasion  in  question  it  was  necessary  to  bring 
a  car  up  a  slight  grade  toward  and  into  the  building  of  defendant  The 
movement  was  accomplished,  as  it  had  been  customarily,  by  a  steel 
cable,  passed  from  the  car  and  around  a  revolving  drum  or  niggerhead, 
located  within  the  shop  building.  The  cable  was  given  four  or  five 
turns  around  such  drum,  and  a  man  stationed  thereat,  by  hauling  the 
loose  end  of  the  cable  taut,  was  enabled  to  move  the  car,  through  the 
friction  developed  by  the  revolving  drum  upon  the  cable.  The  forward 
movement  of  the  car  could  be  stopped  by  merely  loosening  the  free  end 
of  the  cable.  As  the  car  moved  forward,  the  slack  of  the  cable  was 
taken  up  by  the  man  at  the  drum  and  passed  by  him  to  a  man  standing 
in  his  rear  and  by  this  second  employe  coiled  upon  the  floor.  By  the 
arrangement  of  these  various  appliances,  the  man  at  the  drum  was  com- 
pelled to  stand  between  the  tight  cable  leading  to  the  car,  and  the  slack 
cable  being  passed  by  him  to  his  assistant  to  be  coiled. 

The  drum  had  a  flange  upon  but  one  end,  and  the  custom  prevailed 
that  when  the  car  had  reached  its  allotted  position  the  man  at  the  drum 
was  notified  by  signal  and  immediately  stopped  its  forward  progress 
by  loosening  the  free  end  of  the  cable,  thus  leaving  the  drum  to  re- 
volve freely,  within  the  loosened  turns  of  the  cable  about  it  It  was 
then  his  duty  to  slide  all  the  turns  of  the  cable  off  the  end  of  the  drum. 
The  cable  was  nearly  an  inch  thick,  and  its  weight  was  such  that  its  re- 
moval from  the  drum  necessitated  its  deposit  upon  the  floor  at  the  feet 
of  the  man  operating  the  drum.  Such  operations  had  been  carried  on 
in  this  manner  for  some  years,  and  with  the  full  knowledge  and  ac- 
quiescence of  the  defendant. 

Upon  the  occasion  of  the  accident,  plaintiff  was  assigned  the  position 
at  the  drtun,  to  assist  in  placing  a  car.  From  his  station  thereat  he 
could  not  see  the  car  being  moved.  He  had  operated  this  appliance 
theretofore  upon  a  few  occasions,  and  he  had  no  instructions,  other 
than  as  above  indicated. 

The  car  in  question  was  moved  to  its  allotted  place  and  plaintiff  was 
given  the  signal  to  stop.  He  then  loosed  the  cable  and  slipped  its  coils 
off  the  drum  to  the  floor  at  his  feet.  Meanwhile,  other  employes,  out- 
side the  building,  had  endeavored  to  retain  such  car  in  its  position,  by 
placing  blocks  of  wood  under  its  wheels,  to  prevent  it  returning  back 
down  the  grade.  This  custom  of  maintaining  cars  in  their  allotted  po- 
sitions had  been  followed  for  several  years.  No  particular  blocks  were 
provided,  but  the  employes  took  such,  for  their  purposes,  as  they  could 
find  about  the.  works.  Upon  this  occasion  the  weight  of  the  car  cut 
two  such  blocks  in  two  and  the  car  started  back  dovm  the  grade.    The 
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cable  not  haying  been  detached  from  it,  its  progress  caused  the  cable, 
at  the  drum,  to  coil  and  twist  about  the  floor,  where  plaintiff  was  stand- 
ing, with  the  result  that  one  of  such  coils  became  wound  about  plain- 
tiff's leg,  and  the  weight  of  the  car  severed  his  leg  above  the  ankle. 

Defendant  has  had  a  judgment  of  nonsuit,  solely  upon  the  ground 
that  there  has  been  a  complete  failure  to  establish  the  negligence  of 
the  defendant.    From  such  judgment  this  appeal  is  taken. 

[1]  Upon  this  appeal,  every  permissible  inference  is  to  be  resolved 
in  favor  of  the  plaintiff,  and  our  inquiry  is  limited  to  the  question 
passed  upon  by  the  court  below,  i.  e.,  the  negligence  of  the  defendant. 

The  action  is  at  common  law,  although  the  Labor  Law  is  pleaded 
and  was  urged  as  a  ground  for  recovery  and  here  for  reversal.  But 
it  is  our  opinion  that  the  Latx»r  Law  has  no  application  to  the  facts 
involved.  Of  the  other  charges  of  negligence  made,  two  only  require 
mention. 

[2]  It  is  urged  that  the  doctrine  of  safe  place  (so  called)  has  appli- 
cation. That  is,  that  the  defendant  failed  and  neglected  to  provide  a 
reasonably  safe  place  for  the  plaintiff  to  perform  his  work.  We  can- 
not agree  with  such  contention,  as  that  doctrine  is  commonly  under- 
stood. There  is  no  suggestion  of  any  defect  in  the  appliances  provided, 
nor  is  there  proof  that  they  were  not  proper  appliances  for  the  work 
to  be  performed  by  him.  Neither  is  there  any  evidence  that  the  doing 
of  the  work  of  drawing  up  the  car,  with  these  appliances,  involved  any 
element  of  danger  to  plaintiff;  at  least,  there  is  no  evidence  of  such, 
in  connection  with  this  particular  accident.  The  operation  involved 
danger,  and  plaintiff  received  his  injury  solely  by  reason  of  the  fail- 
ure to  keep  the  car  in  its  position  to  which  it  had  been  drawn.  It  was 
not  the  pulling  of  the  car  up  the  grade  that  caused  the  injury.  It  was 
its  return  downwards  and  the  attendant  backlash  of  the  cable.  With 
the  car  held,  where  placed,  the  accident  could  not  have  happened.  It 
cannot  be  said,  then,  that  this  was  an  unsafe  place  for  the  plaintiff  to 
work. 

[3]  The  other  theory  advanced  is  that  of  lack  of  rules  governing  the 
operations  of  the  men  engaged  in  holding  the  car  in  its  position.  In 
its  ultimate  analysis,  this  theory  grades  into  that  of  the  safety  of  the 
place,  to  some  extent,  as  will  be  seen. 

The  necessity  for  rules  governing  the  operations  of  one  employe, 
when  his  work  affects  another's  safety,  has  been  stated  to  arise  when, 
with  all  proper  and  sufficient  appliances  at  hand,  a  method  of  doing  the 
work  has  developed,  which  unnecessarily  imperils  the  safety  of  others, 
properly  engaged  in  the  performance  of  their  duties,  and  such  danger- 
ous practice  has  come  to  the  attention  of  the  master.  It  then  becomes 
his  duty  to  protect  such  imperiled  employes  by  the  promulgation  and 
enforcement  of  rules  and  regulations  such  as  will  afford  to  them  all 
the  protection  possible  from  reasonable  effort  of  the  master,  in  such 
particulars.  Doing  v.  N.  Y.,  O.  &  W.  Ry.  Co.,  151  N.  Y.  579, 45  N.  E. 
1028;  Dowd  v.  O.  &  W.  R.  R.  Co.,  170  N.  Y.  459,  63  N.  E.  541; 
O'Brien  v.  D.  F.  Co.,  183  N.  Y.  317,  76  N.  E.  161 ;  Greif  v.  B.  L.  &  R- 
Ry.  Co.,  205  N.  Y.  239-251,  98  N.  E.  462. 

[4]  'The  cars  involved  were  ordinary  railroad  cars,  equipped  with 
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brakes.  Yet  the  insecure  and  inefficient  practice  of  blocking  them  with 
pieces  of  wood,  selected  by  the  employes,  seems  to  have  been  uniformly 
adopted,  in  preference  to  the  more  obviously  safe  means  of  setting 
the  brakes.  This  custom  was  well  known  to  the  master,  and  no  at- 
tempt is  shown  to  remedy  it.  The  inference  is  also  clearly  permissible 
that  there  was  no  rule  in  force  regulating  this  practice.  There  is  no 
proof,  however  of  any  rule  in  force  by  other  concerns,  likewise  en- 
gaged ;  nor  was  any  particular  rule  suggested  as  being  required.  Un- 
der such  circumstances,  there  would  ordinarily  be  presented  no  ques- 
tion for  a  jury.  But  there  is  a  class  of  cases  where,  even  without  such 
proof,  a  jury  may  be  left  to  infer  the  necessity  of  such  a  rule  and  to 
determine  in  that  connection  what  rule  was  required.  Those  are  the 
instances  where  the  situation  presented  is  so  obviously  dangerous  as  to, 
in  and  of  itself,  suggest  the  necessity  for  such  a  regulation  to  an  ordi- 
narily prudent  master.  That  class  of  cases  is  illustrated  by  Banchetti 
v.  Gorsline  Co.,  152  App.  Div.  275,  136  N.  Y.  Supp.  589,  decided  by 
this  court.  See,  also.  Van  Alstine  v.  Standard  L.  H.  &  P.  Co.,  128 
App.  Div.  58,  112  N.  Y.  Supp.  416. 

The  sudden  backlashing  of  this  cable,  attendant  upon  the  sudden 
slipping  of  the  car  back  down  the  grade,  was  a  result  to  be  foreseen 
by  the  exercise  of  ordinary  care,  and  the  attendant  danger  to  the 
operator  at  the  drum,  with  the  cable  coiled  around  his  feet  and  limbs, 
followed  with  equal  certainty;  at  least,  the  jury  might  well  have  so 
found.  The  failure  of  the  blocking  to  hold  the  car  was  not  of  in- 
frequent occurrence,  and  yet  this  practice  had  been  continued  for 
years.  It  would  appear  to  us  that  this  is  clearly  a  case  where  the  jury 
should  have  been  permitted  to  determine  the  necessity  for  a  rule  and 
what  rule  was  required.  Until  the  master  had  used  reasonable  dili- 
gence to  correct  this  dangerous  practice,  it  cannot  be  said  that  it  had 
discharged  its  full  duty  to  plaintiiT.  The  jury  might  well  have  found 
that  the  countenance  of  such  practice  left  the  plaintiflF  surrounded  with 
dangers  beyond  his  control,  perfectly  obvious  and  easily  preventable. 

[6]  As  was  said  by  the  court  in  O'Brien  v.  D.  F.  Co.,  supra : 

"It  is  tbe  duty  of  the  master  to  use  reasonable  care  to  so  conduct  bis  busi- 
ness as  not  to  subject  servants  to  unnecessary  danger  in  the  prosecution  of 
their  work." 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Judgment  and  order  reversed,  and  a  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


(168  App,  Div.  651.) 

PB6pLB  t.  MBTROPOIilTAN  SURETY  CO. 

SEABBHO  T.  TAWOER. 

(Snpreme  Court.  Appellate  DMaion,  Third  Department.    November  12,  1913.) 

CoBPOBATioNS  Q  666*) — Claik  Aoainbt  Rkceiveb — OoimnoBNi  Claim. 

One  presenting  a  claim  against  the  receiver  of  an  insolvent  surety 
company  was  bound  to  show  that  when  the  action  was  brought  to  dissolve 

•For  other  casei  ■•■  same  topic  A  S  nvmbib  In  Dec  it  Am.  Vlf.  1M7  to  data,  ft  Rep'r  Indazea 
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ttie  corporation  he  had  an  absolnte,  and  not  a  contingent,  daim  against 
it;  and  where  the  claim  was  based  upon  a  surety  bond  conditioned  upon 
certain  "soldiers'  additional  scrip"  for  public  land  being  valid,  and  it  was 
not  shown  by  claimant  whether  the  scrip  became  invalid  before  or  after 
the  dissolution  of  the  corporation,  because  it  did  not  appear  whether  the 
widow  of  the  soldier  remarried  before  its  dissolution,  the  daim  should 
not  be  allowed. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  ||  2281,  2282; 
Dec.  Dig.  i  665.»] 

Smith,  P.  J.,  dissenting  in  part 

Appeal  from  Special  Term,  Albany  County. 

Action  by  the  People  of  the  State  of  New  York  against  the  Met- 
ropolitan Surety  Company,  insolvent.  In  the  matter  of  the  claim  of 
Hugo  Seaberg  against  the  Metropolitan  Surety  Company.  From  an 
order  allowing  the  daim,  the  receiver  appeals.  Reversed,  and  matter 
remitted  for  further  proceedings. 

See,  also,  144  N.  Y.  Supp.  201. 

Argued  before  SMITH,  P.  T.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Edward  R.  Finch,  of  New  York  City,  for  appellant. 
Sullivan  &  Cromwell,  of  New  York  City  (Ralph  L.  Collett,  of  New 
York  City,  of  counsel),  for  respondent. 
Thomas  Carmody,  Atty.  Gen.,  for  the  People. 

JOHN  M.  KELLOGG,  J.  We  have  considered  the  various  objec- 
tions raised  to  the  order,  and  find  but  one  real  objection  to  it  In  Peo- 
ple V.  Metropolitan  Surety  Co.,  205  N.  Y.  135,  98  N.  E.  412,  Ann.  Cas. 
1913D,  1180,  it  was  held  that  claims  against  the  fund  in  the  hands  of 
the  receiver  must  be  valued  and  determined  and  their  status  fixed  as 
of  the  date  of  the  commencement  of  the  action  for  dissolution  and 
that  contingent  claims  cannot  share  in  the  distribution.  In  that  case 
the  company  was  surety  on  an  attachment  undertaking  conditioned 
for  the  payment  of  any  judgment  which  might  be  recovered  in  the 
action,  not  exceeding  the  sum  stated.  The  action  had  not  been  de- 
cided at  the  time  of  the  receivership,  and  it  was  held  that  a  subse- 
quent default  upon  the  undertaking  furnished  no  claim  against  the 
receiver. 

In  this  case  the  condition  of  the  surety  bond  given  by  the  company 
was  that  "the  soldiers'  additional  scrip"  was  valid,  and  that  upon 
the  execution  of  the  necessary  papers  the  claimant  could  select  and 
have  patented  for  him  the  number  of  acres  mentioned  in  the  scrip.  It 
also  provided  that,  if  defects  were  found  to  exist  in  the  scrip,  the 
principal  will  at  her  option  pay  the  damages  caused  thereb3r  or  furnish 
other  good  scrip,  likewise  guaranteed.  It  was  also  provided  that  a 
letter  from  the  United  States  Land  Office  showing  the  rejection  of  the 
script  should  be  sufficient  evidence  of  the  facts  stated  therein,  and  the 
refund  of  money  or  new  scrip  should  become  due  30  days  from  the 
furnishing  of  such  evidence;  that  if  the  principal  performed  the  ob- 
ligations upon  her  part  the  bond  was  to  be  void ;  otherwise,  to  remain 
in  full  force  "and  the  amount  of  said  bond  become  due  and  payable 

•For  other  cases  see  same  topic  A  I  nvubeb  In  Dec.  ft  Am.  Dice.  1M7  to  date,  &  Rep'r  Indeze* 
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after  10  days  from  such  default."  The  letter  from  the  Land  Office 
of  February  18,  1910,  showed  that  the  scrip  in  question  was  rejected 
in  October,  1909,  because  Sally  Powell,  the  widow  of  the  soldier,  had 
remarried,  and  that  the  land  referred  to  in  the  scrip  belonged  to  the 
estate  of  the  soldier;  she  having  relinquished  it  by  such  marriage. 
Section  2307,  Rev.  St.  (U.  S.  Comp.  St.  1901,  p.  141^0-  It  also  stated: 
"If  her  former  hosband,  James  F.  4>oweU,  made  the  orlgtnal  homestead  en- 
try upon  which  the  claim  Is  based,  which  was  not  satisfactorily  shown  by  the 
evidence  filed,  the  rlj;ht  she  thereby  became  entitled  to  haa  remained  an 
asset  of  his  estate  since  his  death,  and  the  estate  could  not  be  divested  thereof 
by  any  assignment  of  said  remarried  widow." 

The  appellant  was  appointed  temporary  receiver  January  6,  1909, 
and  on  January  30,  19C0,  by  judgment  of  the  court,  the  company  was 
dissolved,  and  he  was  appointed  permanent  receiver.  The  claim  was 
presented  November  1,  1909. 

The  Land  Office  letter  does  not  indicate  when  Mrs.  Powell  remar- 
ried, and  there  is  no  evidence  upon  the  subject,  except  that  it  was  de- 
termined in  October,  1909,  that  she  had  remarried.  We  cannot,  there- 
fore, assume  that  she  remarried  before  January  6,  1909.  The  letter 
does  not  show  that  the  scrip  was  void  because  die  soldier  never  made 
the  original  homestead  entry,  but  indicates  that  satisfactory  proof  had 
not  at  that  time  been  made  upon  that  subject.  We  assume  that  if  the 
widow  had  not  remarried  there  was  still  an  opportunity  to  make  proof 
whether  the  soldier  had  or  had  not  entered  upon  the  land.  We  have 
no  evidence  upon  the  subject.  It  rested  with  the  claimant  to  show  that 
at  the  time  the  action  was  brought  to  dissolve  the  corporation  he  had 
an  absolute  and  not  a  contingent  promise  of  the  company,  and  he  has 
failed  to  make  such  proof.  We  need  not  consider  whether,  within  the 
rule,  this  claim  would  be  contingent  or  absolute  if  the  remarriage  had 
taken  place  before  the  bond  was  given,  or  before  January  6,  1^39,  or 
if  the  soldier  had  never  made  an  original  entry  of  the  land.  We  rest 
the  decision  upon  the  fact  that  the  invalidity  of  the  scrip  shown  was 
based  upon  the  remarriage  of  the  widow,  and  it  does  not  appear  wheth- 
er it  became  invalid  before  or  after  the  action  of  dissolution  was 
brought 

The  order  appealed  from  is  therefore  reversed,  and  the  matter  re- 
mitted to  the  Special  Term  for  such  further  hearing  as  may  be  proper, 
with  costs  to  the  appellant  to  abide  the  event.  All  concur,  except 
SMITH,  P.  J.,  who  votes  for  reversal  and  dismissal  of  claim. 


<15S  App.  Dlv.  801.) 

FITZGERALD  t.  ERIE  R.  CO. 

(Snpreme  Conrt,  Appellate  Division,  Fourdi  Department    November  12, 1913.) 

1.  Railroads  (S  359*) — Opkbation — Dutt  to  Tbespassbb. 

To  a  trespasser  on  Its  tracks,  a  railroad  owes  no  further  duty  than  not 
to  willfully  injure  him. 

[Ed.  Note.— For  other  cases,  see  Ballroads,  Cent  Dig.  H  1238,  1239; 
Dec.  Dig.  §  359.*] 

*Por  oUiar  cases  see  same  topic  ft  S  nitmbbb  la  Dee.  ft  Am.  Digs.  U07  to  date,  ft  Rep'r  Indszea 
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2.  Mastkb  aro  Skbvant  (|  187*)— Injitbt  to  Sebtart — BAiuioAsa — ^Dutt  to- 

TSACKWAI.KKB. 

The  degree  of  care  to  be  exercised  by  a  railroad  toward  a  trackwalker, 
wblle  not  as  great  as  the  care  required  toward  a  stranger  at  a  crossings 
is  yet  greater  than  the  duty  of  not  willfully  injuring  him. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {{  289, 
270,  273,  274,  277,  278;   Dec.  Dig.  {  137.»] 

3.  Master  and  Skbtant  (§  286*) — Sbbvart's  Ikjubus — QVESiion  fob  Jtibt — 

Neolioenck. 

In  an  action  for  the  death  of  a  trackwalker  struck  by  a  west-boond 
train  running  on  the  east-bound  track,  held,  on  the  evidence,  that  the 
question  of  the  engineer's  negligence  in  not  seeing  or  warning  the  de- 
ceased was  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S|  1001, 
1006,  1008,  1010-1016,  1017-1033,  1036-1042,  1044,  1046-lOSO;  Dec.  Dig.  f 
286.*] 

4.  Masteb  and  Sebvant  (|  185*) — ^Injctt  to  Sebvaht — Fellow  Sebvant. 

The  negligence  of  an  engineer  In  failing  to  see  or  warn  a  trackwalker 
was  imputable  to  the  defendant  railroad. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H  385- 
421;  Dec.  Dig.  g  186.*] 

5.  Masteb  and  Sebvant  (§  286*)->-lNJxniiES — ^Takino  Case  fbou  Jubt. 

Where  there  was  some  evidence  in  an  action  for  the  death  of  a  track- 
walker Justifying  the  inference  of  negligence  for  which  the  defendant  rail- 
road was  responsible,  the  case  should  have  been  submitted  to  the  jury, 
and  it  was  error  to  direct  a  nonsuit. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §1  1001. 
lOOe,  1008,  1010-1016,  1017-1033,  1036-1042,  1044,  1046-1050;  Dec.  Dig.  | 
286.*] 

Appeal  from  Trial  Term,  Cattaraugus  County. 

Action  by  Catherine  Fitzgerald,  as  administratrix  of  Peter  Fitzgerald, 
deceased,  against  the  Erie  Railroad  Company.  From  a  judgment  of 
nonsuit,  plaintiff  appeals.    Reversed,  and  a  new  trial  granted. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

H.  P.  Nevins,  of  Salamanca,  for  appellant 

James  P.  Quigley,  of  Salamanca,  for  respondent 

LAMBERT,  J.  Between  CarroUton,  on  the  east,  and  Salamanca,  on- 
the  west,  the  defendant  operates,  as  a  part  of  its  system  between  New 
York  and  Chicago,  a  double-track  railroad,  of  which  the  north  track 
is  ordinarily  used  for  west-bound  trains  and  the  southerly  track  for 
those  east  bound.  Plaintiff's  intestate  was  a  trackwalker,  residing  at 
CarroUton,  close  by  the  defendant's  right  of  way,  and  had  been  engaged 
in  such  occupation  for  years.  A  few  hundred  feet  distant,  and  prac- 
tically parallel  to  defendant's  road,  is  the  line  of  the  B.  R.  &  P.  Rail- 
road Company. 

On  the  day  of  the  accident,  defendant  left  his  home  shortly  before 
7  o'clock  in  the  morning  to  patrol  the  track  west  towards  Salamanca. 
He  carried  the  ordinary  tools  of  such  occupation,  i.  e.,  a  flag,  wrench, 
and  spike  maul.  His  work  was  the  inspection  of  the  track,  the  reme- 
dying of  slight  defects  discovered  by  him,  and  the  protection  of  trains 
from  any  discovered  defects. 

•For  other  cssas  sm  same  tople  *  t  mvubbb  in  Dee.  A  Am  Digs.  1907  to  date,  A  Rep'r  Indexes 
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When  he  left  his  home,  No.  5,  a  fast  passenger  train  from  New 
York  west  bound,  stood  on  the  north  or  west-bound  track,  headed  west, 
near  the  Carrollton  station.  Intestate  was  observed  to  start  west,  on 
the  east-bound,  or  south  track ;  that  is,  against  the  so-called  current  of 
traffic.  After  his  departure,  No.  5  backed  up  to  a  cross-over  switch, 
onto  the  east-bound  track,  and  then  proceeded  west  on,  the  east-bound 
track.  Some  time  after  the  departure  of  No.  5,  the  body  of  intestate 
was  discovered  lying  beside  the  east-bound  track,  with  injuries  on  the 
rear  left  side  of  the  body  and  with  a  gash  in  the  forehead,  filled  with 
cinders.  No  other  train  had  passed,  in  the  meantime,  on  defendant's 
road.  Apparently,  no  one  saw  the  accident.  The  morning  was  rather 
foggy,  and  the  slight  evidence  in  that  connection  indicates  that  the 
range  of  vision  was  about  300  to  400  feet.  There  is  no  proof  of  the 
speed  of  the  train,  other  than  the  characterization  of  various  witnesses 
that  it  was  running  fast,  that  it  was  a  fast  passenger  train,  and  that 
it  was  behind  its  schedule.  It  further  appears  that  a  freight  train 
passed  the  place  of  accident,  upon  the  B.  R.  &  P.  at  about  the  time  of 
the  accident.  There  is  evidence  from  which  it  may  be  inferred  that 
No.  5  gave  no  signals  of  any  kind  from  the  time  it  left  Carrollton  until 
after  the  accident.  The  train  did  not  stop  after  the  accident,  and  from 
such  fact  it  may  be  inferred  that  the  engineer  did  not  know  that  he 
had  struck  intestate. 

A  nonsuit  was  granted,  and  its  correctness  depends  upon  the  issue 
of  the  negligence  of  the  defendant,  as  all  other  questions  upon  this 
record  were  clearly  for  the  jury. 

The  determination  of  defendant's  negligence  must  depend  primarily 
upon  the  duty,  if  any,  owing  to  intestate  by  defendant  in  connection 
with  the  operation  of  this  train.  In  this  connection,  it  is  to  be  conceded 
that  defendant  had  a  perfect  right  to  operate  this  train  "left-handed" 
against  the  traffic.  Its  duty  to  intestate,  in  some  degree,  must,  how- 
ever, be  conceded.  Intestate  does  not  stand  in  the  position  of  a  tres- 
passer, with  no  right  or  duty  to  perform  on  the  track. 

'[1]  To  a  trespasser  the  defendant  would  owe  no  further  duty  than 
not  to  willfully  injure  him.  But  with  this  man  necessarily  upon  the 
track,  in  the  performance  of  his  duties,  clearly  some  degree  of  care 
was  to  be  exercised  not  to  injure  him.  The  situation  was  not  an  emer- 
gency. It  was  the  time  of  day  when  it  was  to  be  anticipated  that  em- 
ployes engaged  in  the  maintenance  of  the  right  of  way  would  be  en- 
gaged along  the  right  of  way. 

[2]  The  degree  of  care  to  be  exercised  by  the  defendant  would  not 
be  as  great,  of  course,  as  its  care  towards  a  stranger  at  a  crossing,  be- 
cause of  the  familiarity  of  intestate  with  the  manner  of  operation  of 
the  railroad  and  because  of  his  employment.  But  somewhere  between 
the  duty  to  a  trespasser  and  the  duty  to  a  stranger  at  a  crossing  is  to 
be  found  the  duty  owing  in  this  case,  even  if  the  train  was  being  op- 
erated upon  the  right-hand  track. 

[3]  It  seems  equally  plain  that  such  duty  was  increased  by  the  spe- 
cial circumstances  here  present.  The  defendant,  for  its  convenience 
or  because  of  its  necessities,  chose  to  operate  this  train  in  an  unusual 
manner  and  upon  a  track  where  ordinarily  the  trains  ran  in  the  con- 
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trary  direction.  Of  this  change,  the  intestate  was  given  no  notice. 
The  morning  was  foggy,  and  the  ordinary  warning  from  the  rumble  of 
the  train  was  diminished  by  the  noise  of  the  freight  train  on  the  oth- 
er railroad.  Of  all  these  circumstances  the  engineer  had  knowledge, 
and  that  knowledge  increased  his  duty  of  vigilance.  His  failure  to  see 
intestate  must  be  ascribed  to  either  an  obstructed  vision,  by  reason 
of  the  fog,  or  a  lack  of  diligence  in  keeping  a  lookout  ahead;  and, 
under  either  circumstance,  together  with  the  failure  to  give  any  signals, 
it  seems  clear  that  a  case  was  made  requiring  the  submission  of  the 
negligence  of  the  engineer,  under  the  circumstances,  to  the  jury  as  one 
of  fact.  Di  Sario  v.  N.  Y.,  O.  &  W.  R.  R.  Co.,  142  App.  Div.  159,  126 
N.  Y.  Supp.  984. 

[4]  The  negligence,  if  any,  of  the  engineer  is  imputable  to  the  de- 
fendant. Sereno  v.  D,,  L.  &  W.  R.  R.  Co.,  145  App.  Div.  136,  129 
N.  Y.  Supp.  159. 

It  may  be  that  with  the  evidence  of  both  sides  in  the  case,  the  weight 
of  the  evidence  will  be  such  as  to  require  a  verdict  for  plaintiff  to  be 
set  aside.    But  that  question  is  not  here  on  this  record. 

[5]  Having  reached  the  conclusion  that  there  is  some  evidence  justi- 
fying the  inference  of  negligence  for  which  the  defendant  is  respon- 
sible, the  case  should  have  been  submitted  to  the  jury  under  the  doc- 
train  of  McDonald  v.  Met.  Ry.  Co.,  167  N.  Y.  66,  60  N.  E.  282,  since 
followed  by  many  similar  holdings. 

The  ju^aieat  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


(159  App.  Dl7.  298.) 

GRECO  V.  LONG  ISLAND  R.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    November  28, 1913.) 

1.  Cabrisbb  (I  344*) — Injubibs  to  Pabserokb— Goktbibutobt  NEOuaEKca — 

Pbesumptions. 
The  boarding  of  a  moving  railroad  train  is  presnmptiTely  negligent 
[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  |  1399;   Dec.  Dig. 

1344.*] 

2.  Cabbisbb  (S  348*) — Iitjubies  to  Passkngeb — Bvidkncb — Conteibutobt  Nbo- 

LI6ENCE. 

Evidence,  in  an  action  by  a  railroad  employ^  for  injuries  in  boarding  a 
train  moving  at  from  2%  to  3  miles  an  hour,  held  not  to  sustain  a  finding 
that  plaintiff  was  free  from  contributory  negligence  in  boarding  tiie  mov- 
ing train. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  |  1401 ;  Dec.  Dls. 
I  346.*] 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Carmine  Greco  against  the  Long  Island  Railroad  Company. 
From  a  judgment  for  plaintiff  and  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  STAPLETON, 
•and  PUTNAM,  JJ. 

*Far  oUier  cMW  see  mow  topic  a  i  nuiobb  In  Dec.  ft  Am.  Dig*.  1M7  to  data,  ft  Rep'r  Indezas 
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John  J.  Graham,  of  New  York  City  (Henry  A.  Uterhart,  of  New 

York  City,  on  the  brief),  for  appellant. 

Robert  H.  Roy,  of  Brooklyn,  for  respondent 

JENKS,  P.  J.  This  is  a  common-law  action  by  a  servant  against  a 
master,  that  works  a  steam  surface  railway,  for  negligence  in  failure 
to  afford  the  servant  a  reasonable  opportunity  to  board  a  moving  train. 
It  is  charged  that  while  the  servant  was  in  the  act  the  speed  of  the 
train  was  increased  with  a  "jerk,"  so  that  he  was  thrown  from  the 
platform  of  a  car  of  the  train  to  the  ground.  The  servant,  who  was  a 
watchman  at  the  crossing  on  the  defendant's  line,  regularly  traveled 
on  this  train,  using  a  pass,  to  his  place  of  work.  The  jury  returned  its 
verdict  in  his  favor,  and  the  defendant  appeals. 

[1]  In  my  opinion,  the  plaintiff  did  not  sustain  the  burden  of  the 
evidence  upon  the  issue  of  contributory  negligence.  I  think  that  it  is 
the  law  of  this  state  that  the  boarding  of  a  moving  train  of  railway 
cars  is  prestunptively  negligent.  Solomon  v.  Manhattan  R.  Co.,  103  N. 
Y.  437,  9  N.  E.  430,  57  Am.  Rep.  760.  In  the  absence  of  any  evidence 
to  relieve  the  plaintiff  from  the  application  of  such  presumption,  he 
could  not  recover.  See  Wigmore  on  Evidence,  §  2491 ;  Chamber- 
layne's  Modern  Law  of  Evidence,  §§  1017,  1018,  1019;  Alabama  Great 
So.  R.  R.  Co.  V.  Taylor,  129  Ala.  238,  245,  29  South.  673;  Lawson, 
Presumptive  Evidence,  p.  660  et  seq.  Gray,  J.,  in  Hunter  v.  C.  &  S. 
V.  R.  R.  Co.,  126  N.  Y.  18,  23,  26  N.  E.  958,  960  (12  L.  R.  A.  429) 
says: 

"To  alight  from,  or  to  board,  a  train  In  motion,  is  a  negligent  and  hazard- 
ons  act,  which  can  only  be  made  to  appear  exeosable  when,  in  the  situation 
of  the  person,  he  is  under  such  coercion  of  circumstances  as  to  raise  a  fair 
question  as  to  whether  he  was  really  in  the  free  possession  and  use  of  his 
faculties  and  judgment  Solomon  v.  Manhattan  B.  C!o.,  103  N.  Y.  437  [9  N. 
E.  430,  57  Am.  Bep.  760]." 

See,  too,  opinion  of  Andrews,  J.,  in  Solomon's  Case,  supra,  103  N. 
Y.  page  443,  9  N.  E.430,  57  Am.  Rep.  760. 

The  plaintiff's  case  does  not  excuse  him  within  this  rule.  His  ver- 
sion may  be  summarized  as  follows :  H^  could  not  arrive  at  the  sta- 
tion to  take  this  particular  train,  and  therefore  he  sought,  of  his  own 
free  will,  to  board  it  at  a  grade  crossing  where  it  did  not  usually  stop. 
He  stood  at  a  point  of  safety  and  attempted  to  stop  the  approaching 
train  by  a  signal  of  drawing  his  hand  across  his  chest,  directed  to  the 
engineer,  when  the  approaching  train  was  30  or  40  feet  distant.  At 
that  time  the  speed  of  the  train  was  8  or  9  miles  an  hour,  but  after  this 
signal  and  as  it  came  to  the  crossing  the  speed  was  reduced  to  2V^  or 
3  miles  an  hour,  and  was  continued  at  that  rate  until  the  plaintiff  at- 
tempted to  board  the  third  car  of  the  train,  when  the  speed  was  ac- 
celerated with  a  jerk  that  caused  the  accident.  Plaintiff  expected  that 
his  signal  would  stop  the  train,  but  perceived  that  the  train  kept  on  its 
way.  The  engineer  of  the  locomotive  smiled  at  the  plaintiff  as  his 
train  approached,  and  hailed  him  with  the  cry  of,  "Hello,  Wappo." 

There  was  no  "coercion  of  circumstances"  upon  him  that  freed  him 
from  the  penalty  of  a  presumptively  negligent  act  The  learned  coun- 
144N.T.S.— 16 
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sel  for  the  respondent  relies  upon  Distler  y.  Long  Island  R.  Co.,  151 
N.  Y.  424, 45  N.  E.  937,  35  L.  R.  A.  762.  In  that  case  a  divided  court 
did  say  in  the  prevailing  opinion  that  the  decision  in  Hunter's  Case, 
supra,  went  to  the  "fullest  limit."  But  examination  of  the  opinion 
shows  that  the  judgment  was  reversed  because  affirmance  required  a 
holding  that  it  was  negligence  per  se  to  step  upon  a  train  moving  at 
the  rate  of  2  to  3  miles  an  hour.  There  was  another  ground  of  rever- 
sal, namely,  that  the  boarding  of  the  train  was  not  the  direct  and  prox- 
imate cause  of  the  accident,  inasmuch  as  the  plaintiff  had  gained  the 
platform  before  the  alleged  negligent  act  was  done.  And,  moreover, 
the  court  laid  stress  upon  the  express  invitation  of  the  conductor,  who 
it  said  was  in  entire  charge  of  the  train  as  representative  of  the  de- 
fendant. I  think  that  Gray,  J.,  has  stated  accurately  the  force  and  ef- 
fect of  the  decision  in  Solomon's  Case,  and  I  find  that  Solomon's  Case 
is  recognized  as  the  law  in  Meams  v.  Cent.  R.  R.  Co.  of  N.  J.,  163  N. 
Y.  108-111,  57  N.  E.  292,  in  Bartle  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
193  N.  Y.  362-366,  85  N.  E.  1091,  and  in  Newmark  v.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  127  App.  Div.  58  and  62,  111  N.  Y.  Supp.  379.  In- 
deed, Distler's  Case,  as  I  read  it,  is  not  contradictory  of  Solomon's 
Case,  for  Distler's  Case  denies  that  the  boarding  of  a  train  when  mov- 
ing at  the  rate  of  2  to  3  miles  an  hour  is  negligence  per  se,  while  Sol- 
omon's Case  asserts  the  general  proposition  &at  to  board  a  moving 
train  is  presumptively  negligent.  As  I  do  not  decide  that  the  plaintiff 
was  n^ligent  per  se,  I  am  not  insubordinate  to  the  authority  of  Distler's 
Case. 

[2]  As  the  proof  was  not  sufficient  to  support  a  verdict  which  in- 
volved a  finding  of.  freedom  from  contributory  negligence,  a  new  trial 
should  be  granted. 

The  judgment  and  order  are  reversed,  and  a  new  trial  is  granted ; 
costs  to  abide  the  event. 

BURR  and  PUTNAM,  JJ.,,concur.  CARR  and  STAPLETON,  JJ., 
concur  in  result. 

(159  App.  DlT.  IZ) 

PEOPLE  y.  PINDAB. 

(Supreme  Court,  Appellate  Division,  Third  Department.    I7ovember  12,  1913.) 

1.  Fai.se  Pbetknbks  (I  49*) — Pbosjecution — Evidkncs — Suitioukcy. 

In  a  prosecntlon  for  larceny,  In  that  accused  Induced  the  prosecuting 
witness  to  Indorse  a  worthless  check  and  thus  was  enabled  to  cash  It,  evi- 
dence held  sufficient  to  show  that  accused  fraudulent^  misrepresented 
that  the  check  was  good. 

[Ed.  Note. — ^For  other  cases,  see  False  Pretenses,  Cent  Dig.  |  62;  Dec. 
Dig.  i  49.*] 

2.  FiXBK  Pbetensbb  (I  38*>— Pbobecution — Defenskb. 

In  a  prosecution  for  larceny,  where  the  indictment  diarsed  that  accused 
stole  money  of  the  prosecuting  witness,  It  is  sufficient  to  support  a  con- 
Tlction  to  show  that  accused,  by  false  representations,  induced  the  prose- 
cuting witness  to  Indorse  a  worthless  check  and  then  cashed  It  at  a  bank  ; 

•For  other  cum  im  same  topic  *  I  tmsBma  In  Dw.  *  Am.  Dls&  INT  to  dftta.  *  Rop'r  Indnaa 
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U  appearing  tliat  the  bank  held  the  prosecuting  wltneea  on  bis  Indorse- 
ment 

[Ed.  Mote. — For  other  cases,  see  False  Pretenses,  Cent  Dig.  §S  50-63; 
Dec.  Dig.  §  88.*] 

3.  Paibb  Pbktknses  (§  18*) — Offenses — ^Welat  Constitutes. 

Where  aocosed  fraudulently  misrepresented  that  a  check  was  good  and 
thus  Induced  the  prosecuting  witness  to  Indorse  It,  whereupon  it  was 
cashed,  though  It  was  worthless,  he  Is  gnllty  of  larceny,  the  crime  falling 
within  not  only  Penal  Law  (Consol.  Laws  1909,  c.  40)  {  1298,  declaring  one 
who  willfully,  with  intent  to  defraud,  by  aid  of  a  dieck  or  draft  procures 
money  or  property,  is  guilty  of  larceny,  but  also  section  1290,  par.  1,  de- 
claring that  one  who  obtains  money  by  false  pretenses  or  trick  shall  be 
guilty  of  larceny. 

[Ed.  Note. — For  other  cases,  see  False  Pretenses,  Cent  Dig.  g  17 ;  Dec. 
Dig.  {  13.*] 

4.  Falbx  Pbetensbs  (§  34*) — Pbosecution — Indictme.'^t. 

In  a  prosecution  for  larceny,  in  that  accused,  by  fraudulently  misrepre- 
senting a  worthless  check  to  be  good,  induced  the  prosecuting  witness  to 
Indorse  it,  and  thus  was  enabled  to  cash  It,  the  indictment  though  loosely 
drawn,  held  sufficient  to  charge  a  crime  and  to  inform  accused  of  the  na- 
ture of  the  accusation  and  to  enable  him  to  prepare  his  defense. 

[Ed.  Note. — ^For  other  cases,  see  False  Pretenses,  Cent  Dig.  |  46 :  Dec 
Dig.  i  84.»] 

Howard,  J.,  dissenting. 

Appeal  from  Otsego  County  Court. 

William  D.  Pindar  was  convicted  of  grand  larceny,  and  he  appeals. 
Affirmed. 

The  conviction  was  for  grand  larceny  In  the  first  degree,  and  the  Indict- 
ment was  in  part  as  foUows: 

"Second  Count 

"And  the  grand  jury  aforesaid,  by  this  indictment  further  accuses  the  said 
William  D.  Pindar  of  the  crime  of  grand  larceny  In  the  first  degree,  com- 
mitted as  foUows: 

"That  the  said  William  D.  Pindar  heretofore,  at  the  time  and  place  men- 
tioned in  the  first  count  of  this  indictment,  with  force  and  arms,  divers  goods, 
chattels  and  personal  property,  to  wit  certain  bank  bills,  lawful  money  of 
the  United  States,  of  a  denomination  to  ^be  grand  Jury  unknown,  of  the  value 
of  one  thousand  two  hundred  dollars,  the  proper^  of  one  George  L.  Tal- 
madge,  from  the  possession  of  the  said  George  L.  Talmadge,  the  true  owner 
thereof,  at  the  town  of  Maryland,  Otsego  county.  New  York,  by  the  color  and 
aid  of  a  certain  draft,  check  and  order  for  the  payment  of  money,  to  wit  viz.: 
"  "No.  362.  New  York,  Feb.  24,  1912.    19—. 

•*  The  Mutual  Bank 
"•Broadway  and  33rd  St 

"'Pay  to  the  order  of  Mrs.  Wm.  M.  Fleitmann  (^000.00-100)  two  thou- 
sand dollars.  Wm.  M.  Fleitmann.' 
" — which  said  check  is  Ihdorsed  on  the  back  as  follows : 

"  'Mrs.  Wm.  M.  Fleitmann,  A.  Moreska,  W.  D.  Pindar,  Geo.  L.  Talmadge.' 
The  said  William  D.  Pindar  knowing  and  with  knowledge  that  the  said  Wil- 
liam M.  Fleitmann,  the  maker  of  said  check,  was  not  entitled  to  draw  on 
the  said  Mutual  Bank  the  sum  specified  therein,  or  to  order  the  payment 
of  the  amount  thereof.  The  said  William  D.  Pindar,  at  the  same  time,  mak- 
ing false  and  fraudulent  representations  to  the  said  George  L.  Talmadge  that 
be  was  personally  acquainted  with  the  maker  of  said  check,  and  knew  his 
financial  responsibility,  and  knew  him  to  be  a  millionaire  and  financially 
responsible  in  all  respects,  and  represented  the  said  check  to  be  genuine  and 
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valid.  That  by  meana  of  said  fraudulent  representationa  as  aforesaid,  and 
by  color  and  aid  of  said  cbeck,  draft  and  order  for  payment  of  the  money 
aforesaid,  the  said  WilUam  D.  Pindar  willfully,  wrongfully,  unlawfully  and 
feloniously,  and  with  intent  to  defraud  the  said  George  L.  Talmadge  of  his 
property,  and  of  the  use  and  benefit  thereof,  and  to  appropriate  the'  same  to 
the  use  of  him,  the  said  William  D.  Pindar,  did  take,  steal  and  carry  away 
the  property  above  set  forth,  against  the  form  of  the  statute  In  such  case 
made  and  provided  and  against  the  peace  of  the  people  of  the  state  of  New 
York  and  their  dignity." 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Rockwopd  &  McKelvey,  of  Saratoga  Springs,  for  appellant 
Orange  L.  Van  Home,  of  Cooperstown,  for  respondent 

SMITH,  P.  J.  A  certificate  of  reasonable  doubt  has  been  granted  by 
the  learned  county  judge  who  presided  at  the  trial  of  this  defendant 
A  number  of  questions  for  review  are  therein  enumerated,  most  of 
which  are  very  broad  in  their  scope  and  altogether  cover  practically 
the  entire  trial  as  shown  by  the  record.  The  case  discloses  the  follow- 
ing facts: 

The  defendant  owed  one  Talmadge  about  $777.  On  or  about  Feb- 
ruary 24,  1912,  defendant's  father  told  Talmadge  that  he  had  a  tele- 
gram from  defendant,  and  that  if  Talmadge  would  go  to  Albany  de- 
fendant would  pay  him  the  sum  owed.  Defendant  lived  at  West  Dav- 
enport, Delaware  county,  and  the  next  day  he  and  the  defendant's 
father  went  to  Albany  and  there  met  defendant  and  a  woman  with  him, 
whom  he  introduced  as  Mrs.  Moreska.  Defendant  stated  he  was  going 
to  Schenevus  and  would  pay  Talmadge  there.  They  spent  the  night  in 
Albany,  and  in  the  morning  both  took  the  train  to  Schenevus,  Otsego 
county,  which  is  not  far  from  West  Davenport.  Upon  arriving  there 
they  went  to  the  bank,  and  defendant  stated  to  the  cashier  that  he 
wished  to  cash  the  check  set  out  in  the  indictment,  stating  both  to  him 
and  to  Talmadge  that  it  was  good  and  that  the  maker  was  a  million- 
aire. The  cashier  told  Talmadge  that  he  would  have  to  indorse  the 
check,  which  he  did  after  some  hesitation,  and  the  cashier  thereupon 
gave  Talmadge  three  certificates  of  deposit  for  $500  each  and  $500  in 
cash,  which  cash  Talmadge  then  gave  to  defendant  Immediately 
afterwards  Talmadge  indorsed  one  of  the  certificates  of  deposit  and 
received  $500  in  cash  for  it,  which  he  paid  to  defendant.  The  next 
day  Talmadge  cashed  one  of  the  remaining  two  certificates  at  a  bank 
in  Oneonta  and,  pursuant  to  instructions  from  defendant,  paid  out  of 
the  proceeds  $200  to  defendant's  father.  Talmadge  deposited  the  re- 
maining cash,  $300,  in  the  Oneonta  bank,  and  exchanged  his  remain- 
ing certificate  of  deposit  for  one  of  the  Oneonta  bank,  thus  receiving 
$800  out  of  the  avails  of  the  $2,000  check;  the  balance  of  $1,200  going 
to  the  defendant  and  his  father.  The  check  was  not  paid  and  Tal- 
madge was  obliged  to  make  it  good  to  the  Schenevus  bank. 

The  defendant's  account  of  the  circumstances  attending  the  giving 
of  the  check  was  to  the  effect :  That  one  Fleitmann,  the  aUeged  maker 
of  the  check,  was  interested  in  the  musical  or  dramatic  career  of  an 
actress  known  as  Norosa  Wayt  and  also  as  Moreska,  with  whom  de- 
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fendant  was  living,  and  had  promised  to  assist  her  financially.  That 
on  one  occasion,  when  Pleitmann  was  calling  upon  her,  defendant  urged 
him  to  give  her  $5,000  to  assist  her  in  a  vaudeville  venture.  That 
Fleitmann  demurred,  but  that  defendant  insisted  and  produced  blank 
checks,  and  that  finally  Fleitmann  authorized  the  defendant  to  draw 
and  sign  with  Fleitmann's  name  four  checks  on  the  Mutual  National 
Bank  in  New  York  City  in  the  amounts  respectively  of  $100,  $400. 
$2,000,  and  $2,500;  the  third  check  mentioned  being  the  one  described 
in  the  indictment.  That  said  checks  were  all  payable  by  name  to 
Fleitmann's  wife,  but  that  Fleitmann  gave  Moreslra  authority  to  in- 
dorse his  wife's  name  thereto.  That  Fleitmann  stated  at  the  time  that 
he  did  not  have  any  account  at  this  bank,  but  would  deposit  early 
Monday  morning,  it  then  being  Saturday,  and  that  the  checks  would  be 
paid  aU  right.  Fleitmann  was  a  witness  for  the  prosecution  at  the 
trial  and  denied  knowing  any  one  by  the  name  of  Moreska.  He  also 
denied  haAring  drawn  or  authorized  the  drawing  of  the  check  in  ques- 
tion, although  he  admitted  being  acquainted  with  a  woman  named 
Norosa  who  had  often  asked  him  for  money  and  to  whom  he  had 
given  small  sums  of  money  on  one  or  two  occasions.  This  woman  and 
the  defendant  appear  to  have  been  in  straitened  circumstances  at  and 
prior  to  the  giving  of  these  checks,  while  Fleitmann  was  admittedly 
-wealthy.  Defendant  had  had  trouble  with  his  wife  and  had  not  been 
living  with  her  for  some  time.  On  February  29th,  however,  a  few 
days  subsequent  to  the  alleged  giving  of  the  checks,  he  went  to  Harris- 
burg,  where  she  was  living  with  her  children,  and  obtained  cash  and 
certificates  of  deposit  from  two  different  trust  companies  in  payment 
of  the  $400  and  $2,500  diecks  mentioned ;  he  being  introduced  by  his 
wife  in  each  case.  Most  of  the  proceeds  of  these  two  checks  he  gave 
.to  his  wife  to  pay  off  a  mortgage  on  her  home,  but  he  took  about  $550 
back  to  New  York  with  him.  He  never  attempted  to  collect  any  one 
of  these  four  checks  in  New  York  City  and  never  presented  the  $100 
check  for  collection  anywhere.  After  returning  to  New  York,  he  called 
up  Fleitmann  on  the  telephone  and  testifies  that  Fleitmann  refused 
to  deposit  to  meet  the  checks  and  has  never  paid  them. 

As  regards  the  probable  knowledge  of  defendant  that  the  $2,000 
check  was  in  fact  invalid  and  would  not  be  paid  may  be  noted  his 
own  testimony  that  soon  after  the  cashing  of  the  check  at  Schenevus, 
and  on  the  same  day,  he  said  to  Talmadge,  "I  won't  swear  there  won't 
be  any  trouble,  but  if  there  is  we  will  come  out  all  right."  Defendant 
also  testified  that  when  in  Harrisburg  he  instructed  his  wife,  "in  case 
there  was  any  trouble  at  all  concerning  those  checks,"  to  communicate 
with  him  at  general  delivery.  New  York  City,  under  a  certain  assumed 
name.  Moreover,  the  cashier  of  this  Schenevus  bank  received  a  letter 
from  him  dated  at  New  York  City  March  6,  1912,  which  reads  as 
follows : 

"I  now  understand  that  Wm.  M.  Fleitmann  does  not  Intend  to  have  the 
checks  honored  which  I  used  on  the  New  York  bank.  I  was  Jnst  informed, 
this  afternoon  that  he  claims  not  to  know  anything  whatsoever  about  them. 
I  did  not  think  be  would  dare  do  such  a  thing  as  he  will  bring  about  a 
great  deal  of  scandal  and  notoriety  concerning  a  certain  young  woman  whom 
I  know  very  well.    This  would  prove  to  be  most  homlllating  as  well  as  un- 
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profitable  to  him.  He  Is  a  very  ricb  man  and  deserres  to  pay  a  much  larger 
snm  to  keep  thin^  quiet 

"Miss  Moreska  will  begin  action  against  blm  soon  If  he  does  not  deposit 
to  meet  the  checks.  In  the  meantime  the  checks  should  be  returned  to  the  City 
Bank.    The  chances  are  that  he  will  look  out  for  them  Jnst  as  he  agreed  too. 

"I  am  writing  Mr.  Talmadge  a  few  facts  and  I  guess  he  will  feel  easy 
about  the  matter." 

[1]  There  is  no  evidence  that  any  civil  action  has  been  brought 
against  Fleitmann  by  either  Moreska  or  this  defendant.  In  view  of 
all  the  facts  in  the  case,  it  accordingly  seems  clear  that  the  jury  may 
well  have  found  that  defendant's  representation  that  the  check  was 
"good"  was  fraudulent.  The  defendant  knew,  even  if  the  actual  facts 
attending  the  giving  of  the  four  checks  were  as  testified  to  by  him, 
that  there  were  then  no  funds  in  the  bank  to  meet  the  checks.  To 
unqualifiedly  claim  that  one  of  them  was  "good"  and  thereby  obtain 
money  thereon  from  an  indorser  is  sufficient  to  justify  a  finding  of 
fraud  by  the  jury. 

[2, 3]  A  number  of  objections  are  raised  to  the  judgment  of  con- 
viction, among  others  the  claim  that  the  facts  proved  do  not  consti- 
tute the  crime  of  larceny  as  charged  in  the  indictment,  on  the  ground 
that  the  m<Miey  obtained  by  the  defendant  came  from  the  bank  and  not 
from  Talmadge.  We  think  this  claim  untenable.  When  Talmadge 
was  required  by  the  bank  to  indorse  the  check,  and  the  money  and 
certificates  were  then  paid  to  him  by  the  bank,  he  thereby  obtained 
title  thereto  as  well  as  possession,  as  regards  the  bank,  and  at  the 
same  time  guaranteed  to  the  bank  the  payment  of  the  check.  His  title 
to  the  entire  $2,000  received  was,  of  course,  not  absolute,  as  under  the 
agreement  had  $1,200  of  it  was  to  be  paid  to  defendant.  But  this  pay- 
ment was  induced,  as  the  jury  must  have  found,  by  the  fraud  of  de- 
fendant, and  Talmadge  in  fact  had  to  make  good  the  note  indorsed  by- 
him.  It  accordingly  appears  that  the  money  obtained  from  him  was 
money  in  which  he  had  a  special  title  at  that  time  and  was  not  then 
money  of  the  bank.  The  indictment  specifies  the  crime  of  grand 
larceny  in  the  first  degree,  but  was  apparently  drawn  under  section 
1293  of  the  Penal  Law  (Consol.  Laws  1909,  c.  40),  which  reads  as 
follows : 

"Sec.  1293.  Obtaining  money  or  property  by  fraudulent  draft 
"A  person  who  willfully  with  Intent  to  defraud,  by  color  or  aid  of  a  dteck 
or  draft,  op  order  for  the  payment  of  money  or  the  delivery  of  property, 
when  such  person  knows  that  the  drawer  or  maker  thereof  is  not  entitled 
to  draw  on  the  drawee  for  the  sum  spedfled  therein,  or  to  order  the  pay- 
ment of  the  amount,  or  delivery  of  the  property,  although  no  express  rep- 
resentation is  made  in  reference  thereto,  obtains  from  another  any  money  or 
property,  is  guilty  of  stealing  the  same  and  punishable  accordingly." 

[4]  Inasmuch  as  defendant  knew  that  the  maker  of  the  check  had 
no  funds  or  account  at  the  bank  mentioned  at  the  time  of  the  alleged 
giving  of  the  check,  we  think  the  facts  disclosed  come  within  the 
provisions  of  the  section  quoted,  as  well  as  of  section  1290,  par.  1, 
which  paragraph  describes  the  old  crime  of  obtaining  goods  by  false 
pretenses  as  it  existed  prior  to  the  passing  of  the  Penal  Code  in  1881. 
This  crime  is  now  induded  under  the  term  larceny,  which  also  in- 
cludes tihe  crime  described  in  section  1293.    See  People  v.  Huggins, 
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110  App.  Div.  613,  615,  97  N.  Y.  Supp.  84,  As  to  the  ungrammatical 
and  carelessly  drawn  parts  of  the  indictment  complained  of  by  the 
defendant's  counsel,  it  is  enough  to  say  that  in  our  opinion  the  indict- 
ment as  a  whole,  however  loosely  drawn,  describes  and  charges  a 
crime  and  contains  sufficient  averments  to  inform  the  defendant  of 
the  nature  of  the  accusation  against  him  and  to  enable  him  to  pre- 
pare his  defense.    See  People  v.  WiUis,  158  N.  Y.  392,  53  N.  E.  29, 

Without  enumerating  the  various  questions  specified  in  certificate 
of  reasonable  doubt,  we  may  say  that  we  do  not  find  any  error  to 
have  been  committed  that  may  fairly  be  held  to  have  prejudiced  the 
defendant.  A  number  of  rulings  by  the  court  are  for  various  reasons 
claimed  to  have  been  erroneous ;  but,  although  some  of  them  may  be 
open  to  criticism,  we  do  not  thii^  that  under  ail  the  circumstances  and 
the  evidence  brought  out  the  defendant  has  suffered  injury  thereby 
or  has  been  deprived  of  a  fair  trial. 

Judgment  of  conviction  affirmed.  All  concur,  except  HOWARD, 
J.,  dissenting  in  memorandum. 

HOWARD,  J.  (dissenting).  I  dissent  and  favor  a  reversal  of  this 
judgment  because  of  the  improper  questions  asked  and  the  improper 
remarks  made  by  the  district  attorney. 


(169  App,  Xtl7.  SeU 

HcOABB  ▼.  CARTEB  ft  WEEKES  STBVEDOHIXO  CO. 

(Supreme  Coxat,  Appellate  DlvUion,  Second  D^artment    November  28,  ISIS.) 

1.  Mastiib  awd  SmvAiTT  (I  276*) — ^iNjxmizs  to  Skbvaitt — Aonoirs — Evidkncx. 

In  an  action  for  the  deatb  of  a  servant,  evidence  held  to  show  that  his 
death  watf  caosed  by  the  negligence  of  a  fellow  aerrant. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Coit.  Dig.  i§  OCO- 
WSt.  954.  959,  970,  976;   Dec.  Dig.  i  276.*] 

2,  Masisb  akd  Sbbvant  (S  184*)  —  NEauoKNCE  ov  Fnxow  Sebvaht^Lia- 

BUJTT  or  Master. 

Under  Consol.  Laws  1909,  c.  31,  i  200,  as  amended  by  Lawe  1910,  c  352, 
making  the  employer  liable  when  an  injury  la  caused  to  an  employe  by 
reason  of  defects  in  the  ways,  works,  or  machinery  furnished  by  the  mas- 
ter, or  by  reason  of  the  negligence  of  any  person  intrusted  with  power,  the 
employer  is  not  liable  for  injuries  caused  by  the  negligence  of  a  f^ow 
servant. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  374; 
Dec.  Dig.  1 184.*! 

8.  Death  (|  67*) — IwjtrMEs  to  Ssbtant — Acnons — PLKADiNa. 

Where  the  complaint,  in  an  action  for  the  wrongful  death  of  a  servant, 
apedfled  the  negligence  relied  on,  recovery  cannot  be  predicated  on  an- 
other act  of  negligence  not  mentioned  in  the  notice  served  or  in  the  com- 
plaint as  limited  by  the  bill  of  particulars. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent  Dig.  {  74;  Dec.  Dig.  i  57.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Maria  McCabe,  as  administratrix  of  the  estate  of  Patrick 
McCabe,  deceased,  against  the  Carter  &  Weekes  Stevedoring  Com- 

•For  othtr  oaMa  ■■•  hum  topte  *  I  nuiibui  in  Dec.  A  Am.  Dlgm.  VKtt  to  data,  ft  Rtp'r  Indmw 
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pany.    From  a  judgment  for  plaintiff,  and  an  order  denying  its  mo- 
tion for  new  trial,  defendant  appeals.    Reversed  and  remanded. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  STAPLETON, 
and  PUTNAM,  JJ. 

James  J.  Mahoney,  of  New  York  City  (George  J.  Stacy,  of  New 
York  City,  on  the  brief),  for  appellant. 
Benjamin  Reass,  of  Brooklyn,  for  respondent. 

BURR,  J.  [1]  I  think  that  the  judgment  entered  in  this  action 
must  be  reversed  for  failure  to  establish  actionable  negligence  upon 
the  part  of  defendant.  The  facts  in  connection  with  the  accident 
which  resulted  in  the  death  of  Patrick  McCabe  are  stated  in  the  con- 
curring opinion  of  the  Presiding  Justice.  The  primary  cause  thereof 
was  the  carelessness  of  a  fellow  servant  of  decedent  in  throwing  the 
hook  which  was  to  be  fastened  into  the  sling  by  which  the  load  to  be 
lifted  was  bound  together.  Samuel  Rourke,  a  witness  called  for  plain- 
tiff, thus  testified : 

"Some  man  •  *  •  threw  this  hook  toward  me,  and  In  place  of  throwing 
it  toward  me,  be  threw  it  in  a  slanting  direction ;  that  is  right,  air.  •  •  • 
The  beam  would  lay  right  between  both  of  us  hut  to  one  side,  and  there 
would  be  a  space  of  12  feet,  running  from  the  beam  to  the  aft  end  ot  the 
hatch,  and  IS  feet  across,  and  the  fellow  apparently  intended  to  throw  the 
hook  across  the  18  feet;  he  apparently  intended  to  throw  the  hook  across 
the  18  feet,  or  a  portion  of  it,  toward  me,  when  in  fact  he  threw  it  to  the 
side;  that  is  right.  And  it  caught  under  the  upper  flange,  the  upper  flange  of 
this  beam,  and  the  beam  came  out" 

[2]  If  the  hook  had  caught  in  the  "cross-hatch  beam"  in  the  reg- 
ular, usual,  and  ordinary  prosecution  of  the  work  then  being  carried 
on,  and  if  because  of  the  failure  to  bolt  down  this  heavy  piece  of  iron 
it  had  been  lifted  out  of  place  and  dropped  upon  decedent,  it  might 
have  been  a  question  of  fact  for  the  jury  whether  the  master  should 
not  have  foreseen  this  possible  happening,  and  taken  at  least  the  pre- 
cautionary measure  of  thus  securing  it.  But  such  was  not  the  fact. 
This  "beam,"  weighing  900  pounds,  would  have  remained  in  its  posi- 
tion forever,  although  unbolted,  unless  interfered  with  by  some  power- 
ful extraneous  force.  The  men  had  been  working  in  that  hatch  for 
four  days  prior  to  the  accident,  and,  so  far  as  this  "beam"  is  con- 
cerned, might  have  continued  to  work  there  with  perfect  safety  but 
for  the  carelessness  of  the  man  who  threw  the  hook.  Standing  upon 
one  side  of  the  opening,  measuring  12  feet  fore  and  aft  by  18  feet 
across,  and  opposite  to  the  gangwayman,  instead  of  throwing  it  di- 
rectly across  the  18  feet  separating  them,  he  carelessly  threw  it  in  a 
diagonal  direction,  so  that,  instead  of  reaching  the  hands  of  the  gang- 
wayman, it  came  in  contact  with  the  "cross-hatch  beam"  at  the  limit 
of  the  12-foot  space.  Who  this  man  was  does  not  clearly  appear,  but 
it  was  not  the  superintendent,  nor  "any  person  intrusted  with  author- 
ity to  direct,  control  or  command  any  employe  in  the  performance  of 
the  duty  of  such  employe."  Consolidated  Laws,  c.  31  [Laws  of  1909, 
c.  36,  as  amended  by  Laws  of  1910,  c.  352),  §  200.  He  was  a  fellow 
workman  of  decedent,  and  for  "any  acts  or  omissions  on  the  part" 
of  such  workman  defendant  is  not  responsible.    With  the  consent  of 
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plaintiff's  attorney,  the  jury  were  instructed  that  such  was  the  rule  of 
law  with  respect  to  fellow  servants.  The  learned  trial  justice,  apply- 
ing this  rule  to  the  facts  of  this  case,  should  have  granted  the  motion 
to  dismiss  the  complaint  upon  that  ground. 

[3]  It  may  not  be  urged,  in  order  to  sustain  the  judgment,  that  it 
was  negligence  upon  the  part  of  Rourke,  the  gangwayman,  to  give  the 
signal  to  start  the  winch  until  the  hook  was  safely  in  his  hands.  Nei- 
ther the  notice  served  prior  to  the  commencement  of  the  action,  nor 
the  complaint  as  limited  by  the  bill  of  particulars,  states  this  as  a  n^- 
ligent  act,  and  the  case  was  not  submitted  to  the  jury  upon  any  such 
theory. 

•  The  judgment  and  the  order  denying  the  motion  for  a  new  trial 
must  be  reversed,  and  a  new  trial  granted,  costs  to  abide  the  event 
All  concur ;  JENKS,  P.  J.,  in  separate  opinion. 

JENKS,  P.  J.  I  concur.  I  think  that  reversal  may  rest  also  upon 
an  error  in  the  instructions. 

The  intestate  was  killed  when  in  the  hold  of  a  ship  which  was  load- 
ing by  his  master,  a  stevedore.  A  boom  had  been  attached  to  a  cargo 
mast,  and  at  the  top  of  this  boom  there  was  a  block  and  rope  which 
ran  down  the  side  of  the  boom  to  a  winch.  At  the  end  of  the  rope 
was  a  hook.  The  boom  went  around  to  cargo  on  a  lighter,  a  load  was 
lifted  from  the  lighter  to  the  deck  of  the  ship,  and  then  lifted  there- 
from into  the  hold.  When  the  load  had  been  thus  stored  away,  a. 
sling  was  put  on  the  hook,  and  one  servant  would  swing  the  hook  to 
another  servant  called  "the  gangwayman."  On  the  occasion  of  the 
accident  this  hook  caught  a  beam  of  the  between-deck  hatch  and  lifted 
it  from  its  Sockets  so  thai  it  fell  into  the  hold  and  upon  the  intestate. 
The  contention  of  the  plaintiff  is  that  the  defendant  was  negligent  in 
failure  to  provide  a  safe  place  to  work,  safe  and  proper  ways,  works, 
and  machinery,  in  lack  of  superintendence  and  of  inspection,  in  that 
it  permitted  the  beam  to  remain  in  its  sockets  without  being  securely 
or  properly  fastened.  The  plaintiff's  case  developed  as  the  feature  of 
negligence  that  the  beam  was  not  bolted  into  its  place,  although  its 
construction  provided  such  security.  It  is  piy  personal  opinion  that 
the  learned  court  erred  capitally  in  its  disposition  of  this  request  for 
instruction  of  the  jury: 

"The  defendant  and  Its  agents  were  not  bound  to  anticipate  that  tbe  cross- 
batch  beam  would  be  lifted  out  of  its  position." 

The  learned  counsel  for  the  plaintiff  objected  to  the  request  on  the 
ground  that  it  was  "a  question  of  fact."  The  court  refused  it  under 
exception  and  without  comment.  This  absolute  refusal  by  the  court 
suffered  the  jury  to  infer  logically  from  the  last  words  of  the  court  on 
this  specific  subject  that  the  defendant  and  its  agents  were  bound  to 
foresee  that  the  cross-hatch  beam  would  be  lifted  out  of  its  position. 
The  beam  was  the  thwartship  beam,  made  of  iron,  weighed  900  pounds, 
and  rested  in  sockets.  It  may  be  assumed  that  wheQ  the  vessel  rode 
at  anchor  at  dockside  this  beam  could  not  readily  be  disturbed  by 
chance  from  its  place.  This  work  was  doing  under  similar  conditions 
for  four  days,  one-half  of  Uie  time  on  one  side  of  this  beam  and  one- 
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half  Ml  the  other,  for  the  beam  exactly  divided  the  hatch.  The  half 
hatch  in  use  was  12  feet  by  18  feet.  One-half  of  the  hatch  on  the 
top  deck  was  covered  over  at  the  time.  This  indicates  that  the  beam 
was  on  the  extreme  side  of  the  half  of  the  hatch  that  was  in  use. 

Plaintiff's  witness  Rourke,  the  gangwayman,  testifies  with  refer- 
ence to  the  fellow  servant  whose  duty  it  was  to  "throw"  or  to  swing 
the  hook  to  him,  he  "threw  this  hook  toward  me,  and  in  place  of 
throwing  it  towards  me,  he  threw  it  in  a  slanting  direction."  "The 
beam  would  lay  right  between  both  of  us,  but  to  one  side,  and  there 
would  be  a  space  of  12  feet,  running  from  the  beam  to  the  aft  end 
of  the  hatch,  and  18  feet  across,  and  the  fellow  apparently  intended 
to  throw  the  hook  across  the  eighteen  feet,  *  *  *  or  a  portion 
of  it,  towards  me,  when  in  fact  he  threw  it  ft>  the  side;  *  •  * 
and  it  caught  under  the  upper  flange,  the  upper  flange  of  this  beam, 
and  the  beam  came  out."  There  is  no  proof  of  any  similar  accident, 
or  even  of  a  similar  engagement,  and  there  is  no  suggestion  that  the 
method  of  work  was  unsafe.  The  obligation  of  law  put  upon  the  de- 
fendant was  too  great  In  any  event,  assuming  but  not  deciding  that 
the  proof  was  sufficient  to  indicate  both  that  the  beam  was  not  bolted, 
and  that  the  defendant  was  chargeable  with  that  condition,  the  ques- 
tion was  whether  the  defendant,  in  the  exercise  of  due  care,  should 
have  foreseen  that  the  beam  under  that  condition  might  be  disturbed 
from  its  place  by  tiiis  work  so  as  to  endanger  life  or  lunb. 


(168  App.  Dlv.  303.) 

PBOPLB  er  rel.  SULLIVAN  v.  WALDO,  PoUce  Com'r. 
(Supreme  Court,  Appellate  Divlsioii,  Second  D^Mirtinent    November  28,  1913.) 

Municipal  Pobfobationb  (|  185») — Pouck  Offioebb — Bjocovai. — Geoundb., 
Belator,  a  policeman,  while  off  duty,  was  cleaning  bla  revolver  at  home. 
His  wife  was  standing  beside  him,  when  the  revolver  was  accidentally  dis- 
charged, and  the  bullet  passed  through  her  body,  from  wbldi  she  shortly 
thereafter  died.  Immediately  after  the  accident  be  did  everything  pos- 
sible to  save  her  life,  and  she,  after  being  taken  to  the  hospital,  told  the 
same  story.  Held,  that  such  happening  was  a  pure  accident  not  amount- 
ing to  "conduct  unbecoming  an  oftlcer"  sufficient  to  justify  his  dismissal 
for  alleged  violation  of ,  police  rule  45,  providing  that  patrolmen  shall  not 
willfully  maltreat  any  person,  and  shall  use  extreme  care  in  the  use  of 
revolvers,  etc. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
492-^09;   Dec.  Dig.  |  188.*] 

Certiorari  by  the  People,  on  relation  of  John  L.  Sullivan,  against 
Rhinelander  Waldo,  as  Police  Commissioner,  to  review  respondent's 
determination  of  the  Police  Commissioners  of  the  City  of  New  York 
dismissing  relator  frcwn  the  police  force  of  such  city.  Writ  granted; 
determination  annulled. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and 
STAPLETON,  JJ. 

Jacob  Rouss,  of  New  York  City,  for  relator. 
James  D.  Bell,  of  Brooklyn  (Frank  Julian  Price,  of  Brooklyn,  on  the 
brief),  for  respondent 
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CARR,  J.  The  relator  seeks  to  review,  by  a  writ  of  certiorari,  the 
action  of  the  police  commissioner  of  the  city  of  New  York  in  dismiss- 
ing him  from  the  office  of  patrobnan  on  the  police  force  of  said  city. 
On  November  18,  1912,  a  written  charge  was  preferred  against  the 
relator  for  "conduct  unbecoming  an  officer,"  with  a  specification  as 
follows : 

"Said  Patrolman  John  Ll  SnUlvan,  Shield  No.  5748,  of  Qie  2eth  precinct, 
while  off  duty  and  at  his  residence,  1682  Bergen  street,  borongh  of  Brooklyn, 
did  carelessly  discharge  his  revolver  at  or  abont  2  p.  m.,  November  7,  1912; 
the  bnllet  from  same  entering  the  npper  part  of  the  abdomen  of  his  wife, 
Florence  Snlllvan,  causing  injuries  from  which  she  died  on  or  about  4  p. 
m.,  November  11,  1912." 

After  a  hearing  on  said  charges,  the  relator  was  found  guilty  there- 
of, and  dismissed  from  the  police  force  of  the  city  of  New  York.  One 
of  the  matters  urged  by  the  respondent  to  sustain  his  determination 
is  an  allied  violation  of  rule  45  of  the  police  department,  which  is 
as  follows: 

"Paragraph  23.  They  [patrolmen]  shall  not  willfully  maltreat  nor  use  un- 
necessary violence  to  any  person,  prisoner  or  otherwise.  The  baton  will  not 
be  used  except  when  absolutely  necessary.  Extreme  care  will  be  exercised  in 
the  use  of  revolvers.  They  ^ould  not  be  discharged,  nor  even  drawn,  except 
in  aelf-defense,  or  when  necessary  to  effect  the  arrest  of  a  felon,  or.  In  ex- 
treme cases,  to  call  asdstanca    Rule  45.    Patrolmen." 

The  proofs  taken  at  the  hearing  against  the  relator  show  a  most 
pathetic  happening.  He  was  a  young  married  man.  His  wife  and  he 
had  lived  in  domestic  peace  for  the  short  period  of  their  marriage. 
On  November  7,  1912,  while  the  relator  was  off  duty,  and  in  his  apart- 
ments where  he  resided  with  his  wife  and  his  mother,  he  was  engaged 
in  cleaning  the  revolver  with  which  he  was  equipped  as  a  policeman. 
He  cleaned  and  oiled  it,  and  proceeded  to  reload  it.  His  wife  was 
standing  beside  him,  helping  him  in  his  work,  and  engaged  in  cleaning 
the  holster  of  the  revolver.  It  was  accidentally  discharged,  and  a 
bullet  went  into  the  body  of  his  wife,  causing  severe  injuries,  from 
which  she  died  very  shortly.  At  the  time  of  this  happening,  the  re^ 
lator's  mother  was  in  the  room,  which  was  the  kitchen,  and  heard  the 
discharge  of  the  revolver,  but  did  not  see  it,  as  her  back  was  turned 
to  her  son  and  his  wife.  Immediately  the  husband  came  to  the  as- 
sistance of  his  wife,  turned  her  over  to  his  mother,  ran  to  the  street, 
and  secured  an  ambulance.  The  wife  was  taken  to  a  hospital,  where 
she  was  interviewed  by  an  inspector  of  police,  and  she  told  him  the 
story  as  just  detailed.  In  the  record  there  is  no  basis  for  any  suspi- 
cion of  any  willful  misconduct  on  the  part  of  the  relator  in  this  sad 
happening.  Assuming  that  rule  45,  above  quoted,  relates  to  the  con- 
duct of  a  policeman  while  he  was  in  his  own  home,  there  was  no  proof 
whatever,  except  the  mere  discharge  of  the  revolver  itself,  that  he 
acted  in  any  willful  or  wantonly  careless  manner.  Doubtless  there 
was  some  carelessness  or  inadvertence  on  his  part,  or  the  revolver 
could  not  have  been  discharged ;  but  whatever  the  inadvertence,  un- 
der these  circumstances,  it  could  not  have  amoimted  to  the  offense  of 
"conduct  unbecoming  an  officer."  It  would  seem  to  us  that  the  mis- 
fortune that  overtook  the  relator  in  this  pathetic  tragedy  was  grave 


Digitized  by 


Google 


252  144  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

enough  without  the  making  against  him  of  such  a  hjrpercritical  charge. 
The  memory  of  this  tragedy  is  sad  enough  for  the  relator  without  in- 
flicting upon  him  a  dismissal  from  the  police  force  for  what  appears 
to  have  been  a  pure  fortuity. 

The  determination  of  the  police  commissioner  should  be  annulled, 
with  $50  costs  and  disbursements,  and  the  relator  reinstated.  All 
concur. 


(159  App.  Dlv.  230.) 

PAIDEB  V.  SUCHY  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    Noyember  21,  1913.) 

1.  Wills  (§  647*) — ^Testambntabt  Tbtjsx — VALiDmr — "Nox  Livmo  with  heb 

Husband." 

Testator  left  property  In  trust  to  pay  the  income  thereof  to  a  married' 
daughter,  if  she  should  be  a  widow  or  should  "not  be  living  with  her 
husband."  The  daughter  at  the  time  the  will  was  made  was  an  incompe- 
tent confined  in  a  hospital  under  a  commitment  and  suffering  from  a 
probably  incurable  infirmity.  Seld,  that  the  words  "shall  not  be  living 
with  her  husband"  should  not  be  given  the  meaning  of  a  voluntary  living 
apart  from  her  husband,  but  tiiat  the  condition  was  not  Ulegal,  and  the 
trustees  might  provide  for  her  out  of  the  trust  fund. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  fi  1533-1538;  Dea 
Dig.  I  647.*] 

2.  Wills  (§  686*) — ^Testauentabt  Tbust — ^Valimtt. 

Where  a  devise  in  trust  is  unambiguous  and  valid,  it  can  neither  be 
avoided  nor  converted  into  an  absolute  devise,  since  that  would  be  to 
make  a  will  for  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {§  1631-1637;  Dec. 
Dig.  !  68e.*l 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Julius  G.  Paider,  as  committee  of  the  estate  of  Mary 
Paider,  an  incompetent,  against  Josephine  Suchy  and  others,  as  execu- 
tors and  trustees  of  the  estate  of  Franz  Suchy,  deceased,  and  individu- 
ally, and  others.  From  a  judgment  holding  a  condition  upon  the  pay- 
ment of  the  trust  income  void,  but  disregarding  it  and  leaving  a  valid 
trust  provision,  the  parties  appeal.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Otto  H.  Droege,  of  New  York  City,  for  appellant. 

Daniel  J.  Mooney,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  action  is  brought  by  the  committee  of  the  estate  of 
Mary  Paider,  an  incompetent,  and  the  judgment  sought  is  one  to  de- 
clare that  the  provision  made  for  said  incompetent  by  the  seventh 
clause  of  the  will  of  her  father,  Franz  Suchy,  is  invalid  as  a  trust  for 
her  benefit,  and  should  be  construed  as  an  absolute  gift  to  her. 

The  clause  in  question  reads  as  follows : 

"Seventh.  And  It  Is  my  will  and  I  do  hereby  provide  that  with  regard  to 
the  shares  bequeathed  to  and  payable  to  my  said  trustees  as  provided  in  sub- 
divisloDS  of  this  will  numbered  second,  third  and  fourth,  that  the  same  when 
paid  to  my  said  trustees  shall  be  held  by  them,  or  the  surviror  in  trust  to 
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pay  the  same  or  the  Income  thereof  for  the  use  of  my  daughter,  Mary  Paider, 
wife  of  Dr.  Julius  O.  Paider,  only  for  such  uses  and  purposes  as  my  trus- 
tees may  deem  for  the  Interest  and  benefit  of  my  said  daughter  Mary  Paider, 
provided,  however,  and  payable  only  In  case  my  said  daughter  shall  be  a 
widow  or  shall  not  be  living  with  her  husband,  It  being  my  Intention  that  said 
Mary  Paider  shall  have  no  absolute  right,  Interest,  or  benefit  of  such  provi- 
sions except  as  far  as  my  said  trustees  or  the  survivors  shall  determine,  and 
In  no  event  shall  any  property  or  proceeds  of  my  said  property  or  provisions 
so  made  be  paid  for  any  other  purpose  or  purposes  excepting  for  her  personal 
benefit,  and  whatever  payments  be  made  by  my  said  trustees  shall  only  con- 
tinue and  be  made  during  the  life  of  my  said  daughter,  Mary  Paider,  upon 
her  death  my  said  trustees  are  empowered  to  pay  out  of  said  share  so  be- 
queathed to  and  held  by  them  under  said  subdivisions  second,  third  and  fourth, 
to  my  granddaughter  Lillian,  daughter  of  my  said  daughter,  Mary  Paider, 
the  sum  of  twenty-five  dollars,  and  shall  pay  to  Julius  George  Paider,  son  of 
said  Mary  Paider,  the  earn  of  twenty-five  dollars." 

By  the  succeeding  clause  of  the  will,  disposition  is  made  of  any 
moneys  not  expended  by  the  trustees  for  the  purpose  designated  in  the 
seventh  clause,  and  which  remains  undisposed  of  at  the  death  of  said 
incompetent. 

[  1  ]  The  objections  which  plaintiff  finds  to  the  clause  above  quoted, 
and  which  as  he  insists  invalidate  the  trust,  are  based  upon  the  pro- 
vision that  the  income  shall  be  "payable  only  in  case  my  daughter  shall 
be  a  widow,  or  shall  not  be  living  with  her  husband."  The  court  at 
Special  Term  found  that  this  clause  imposed  a  condition  upon  the 
payment  of  the  income  which  was  void  as  against  public  policy,  but  that 
such  illegal  condition  should  be  disregarded,  leaving  a  perfectly  valid 
trust  provision. 

The  evidence  showed  that  at  the  time  the  will  was  made,  and  for 
some  time  prior  thereto,  the  incompetent  had  been  confined  in  the 
Manhattan  State  Hospital  under  a  commitment.  It  appears  in  evidence 
that  her  infirmity  is  probably  incurable,  but  it  does  not  appear  that 
her  father  knew  that  fact  when  the  will  was  made.  The  purpose  which 
the  testator  sought  to  effect  is  perfectly  plain.  He  wished  to  make 
provision  for  the  support  of  his  daughter,  but.he  did  not  desire  that 
she  should  enjoy  that  provision  while  living  with  her  husband.  This 
limitation  upon  his  bounty  was  within  his  power  to  make  unless  he 
was  constrained  by  some  rule  of  law.  His  clear  intention  was  that  she 
should  receive  benefit  from  the  devise  (1)  if  she  became  a  widow,  and 
(2)  if,  not  being  a  widow,  she  lived  apait  from  her  husband*  The  sec- 
ond is  the  only  condition  which  seems  to  me  to  be  of  doubtful  validity. 
If  it  is  to  be  construed  as  offering  a  premium  to  her  to  live  apart 
from  her  husband,  it  would  be,  I  think,  an  illegal  condition,  as  contrary 
to  public  policy,  and  one  which  the  trustees  would  be  justified  in  dis- 
regarding as  a  limitation  upon  their  discretion  in  applying  the  trust 
fund  or  its  income  to  the  benefit  of  said  Mary  Paider.  The  question, 
however,  is  not,  in  my  opinion,  a  practical  one,  and  it  may  never  be- 
come such,  I  do  not  consider,  in  view  of  the  circumstances  which  ex- 
isted when  the  will  was  made,  that  the  words  "shall  not  be  living  with 
her  husband"  should  be  given  the  narrow  construction  of  meaning  vol- 
untarily living  apart  from  her  husband.  So  long  as  she  is  confined  in 
the  Hospital  for  the  Insane,  she  is,  in  a  very  real  sense,  "not  living 
with  her  husband."    This  was  her  situation  when  the  will  was  made, 
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and  it  is  reasonable  to  assume  that  this  is  what  the  testator  had  in  mind. 
This  is  certainly  a  possible  interpretation  of  the  will,  and  to  this  extent 
the  condition  is  not  illegal.  I  find  therefore  no  necessary  illegality  in 
the  devise  or  the  conditions  attached  to  it.  So  long  as  the  incompetent 
is  confined.in  the  hospital,  and  in  that  sense  "not  living  with  her  hus- 
band," it  is  competent  for  the  trustees  to  provide  for  her,  in  their 
discretion,  out  of  the  trust  fund.  What  would  be  their  duty  in  the 
improbable  event  that  she  should  recover  her  sanity  it  is  not  necessary 
now  to  consider,  and  the  trustees  ask  no  instructions. 

[2]  In  no  view  of  the  case  is  there  room  for  the  judgment  which 
plaintiff  demands,  to  wit,  that  the  devise  in  trust  for  the  benefit  of 
Mary  Paider  be  not  only  avoided,  but  that  it  be  converted  into  an 
absolute  devise  to  her.  That  would  be  to  make  a  will  for  the  testator. 
The  only  provision  made  for  Mary  Paider  is  contained  in  the  seventh 
clause  of  the  will.  If  that  be  declared  invalid  in  toto,  as  plaintiff  in- 
sists it  should  be,  the  share  which  otherwise  would  be  held  for  her 
benefit  would  go  into  the  residuary  estate  under  the  eighth  clause  of 
the  will,  and  she  would  be  left  wholly  unprovided  for.  It  is  unneces- 
sary, however,  to  so  destroy  the  devise.  It  follows  from  what  has  been 
said  that  the  judgment  should  be  modified  by  striking  out  the  provi- 
sion "eliminating"  from  the  will  the  words  "provided  however,  and 
only  payable  in  case  my  said  daughter  shall  be  a  widow,  or  shall  not 
be  living  with  her  husband,"  and  also  further  modified  by  dismissing 
the  complaint  with  costs,  and  as  so  modified  is  affirmed  with  costs  to 
the  defendants-appellants. 

Order  to  be  settled  on  notice,  at  which  time  the  necessary  modifica- 
tions of  the  findings  will  be  passed  upon. 

Order  modified  as  directed  in  opinion,  and  as  modified  affirmed,  with  costs 
to  defendants-appellantB.    AU  concur. 


(159  App.  DlT.  70 

,In  re  EATON'S  ESTATB. 

(Snprone  Oonrt,  Appellate  Division,  Tblrd  Department    November  12,  191S.> 

1.  JiTDOiatNT  (I  829*) — CoNCLtrsivENKSs — PsBsons  Conoltidid. 

Wbere  the  petitioner  brought  salt  In  the  federal  courts  to  construe  a 
will  and  to  determine  whether  administration  In  the  state  of  the  testa- 
tor's roBldence  took  precedence  over  that  In  the  state  where  the  property 
was  located,  and  the  other  parties  to  the  suit  were  residents  of  a  differ- 
ent state  from  that  of  the  petitioner,  the  judgment  of  the  federal  courts 
denying  petitioner  relief  is  a  conclusive  adjudication  of  her  rights,  and 
they  cannot  be  relitlgated  in  the  state  where  the  property  was  located. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  fi  1510-1515; 
Dec.  Dig.  {  829.*] 

2.  Wills  (|  423*) — Coitolusiverebs — Persons  Concluded. 

Where  the  petitioner  contested  the  probate  of  a  will  and  codldl,  the 
latter  of  which  deprived  her  of  a  legacy  given  by  the  will,  a  judgment  of 
the  surrogate  admitting  both  instruments  to  probate,  from  which  contest- 
ant did  not  appeal,  is  conclusive  and  precludes  a  relitigation  of  the  mat- 
ter. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  U  911-018 ;  Dea  Dig. 
I  423.*) 

*VoT  otber  caaw  see  fame  topic  A  {  ottmbbb  In  Dec.  A  Am.  Digs.  1907  to  data,  t  Rep'r  Indexes 
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Appeal  from  Surrogate's  Court,  Madison  County. 

In  the  matter  of  the  estate  of  Elizabeth  S.  Eaton,  deceased.  Peti- 
tion by  Susan  C.  Higgins  for  the  payment  of  a  legacy.  From  a  judg- 
ment denying  the  petition,  she  appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KEL,LOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

John  A.  Johnson  (A.  F.  Freeman  and  B.  M.  Thompson,  both  of 
Ann  Arbor,  Mich.,  Ralph  Phelps  and  Orla  B.  Taylor,  of  Detroit, 
Mich.,  of  counsel),  for  appellant. 

Everett  E.  Risley,  of  Utica  (James  H.  Merwin,  of  Utica,  of  coun- 
sel), for  respondents  Jacobs. 

Carlos  J.  Cpleman,  of  Hamilton,  for  respondent  Eaton. 

HOWARD,  J.  The  testator  by  the  sixth  clause  of  her  will  under- 
took to  provide  for  a  mute  brother.    She  bequeathed  as  follows : 

"Sixth.  I  give  and  bequeath  to  my  Bister  Snsan  C.  Stoitns,  daring  the  term 
of  her  natural  life,  from  the  Income  of  my  estate,  one  hundred  dollars  per 
month,  provided  and  on  condition  that  she  cares  for  and  makes  a  home  for 
my  mnte  brother  George  Albert  Storms  dmrlng  his  lifetime." 

Conditions  having  changed,  the  testator  undertook,  subsequently,  1^ 
codicil,  to  make  other  and  different  provisions  for  the  brother.  The 
material  part  of  the  codicil  reads: 

"Whereas  my  brother  George  A.  Storms  is  unable  to  care  for  himself  through 
physical  defects  and  infirmities,  it  is  my  wish  that  my  sister  Genevieve 
8.  Jacobs  and  her  husband  Nathaniel  P.  Jacobs,  do  so  care  for  him  and  make 
bis  home  with  them  daring  the  term  of  his  natural  life  and  that  they  shall 
recdve  the  sum  of  seventy-five  dollars  ($75.00)  per  month  compensation  during 
that  time.  In  the  event  of  hU  death  before  that  of  Genevieve  S.  Jacobs 
or  Susan  S.  Hlgglns  I  direct  that  they  shall  share  alike  with  the  other  heirs,  - 
In  the  general  and  final  distribution  of  my  estate." 

The  testator  was  a  resident  of  Ann  Arbor,  Mich.  Her  property  was 
located  in  Madison  county  in  the  state  of  New  York.  After  her  death 
the  executor  named  in  her  will  petitioned  the  Surrogate's  Court  of 
Madison  County  for  probate  of  the  will.  Susan  C.  Higgins,  formerly 
Storms,  the  person  mentioned  in  the  sixth  clause,  was  cited  to  appear 
and  did  appear  and  did  contest  the  probate ;  but  ihc  will,  also  the  cod- 
icil, were  admitted  to  probate.  Subsequently,  on  petition  of  Mrs.  Hig- 
gins and  others,  letters  of  administration  with  the  will,  but  not  the  cod- 
icil, annexed,  were  issued  in  Michigan ;  the  will  before  the  Michigan 
probate  court  being  an  exemplified  copy  of  the  original  will  filed  in 
Madison  county.  Afterwards  the  Michigan  administrator,  and  later 
Mrs.  Higgins,  brought  suit  in  the  United  States  Circuit  Court  to  en- 
deavor to  establish  that  the  Michigan  decree  of  probate  took  prece- 
dence over  the  Madison  county  decree.  At  last,  in  Mrs.  Higgins'  suit, 
it  was  decreed  by  the  United  States  Circuit  Court  of  Appeals,  revers- 
ing the  Circuit  Court,  that  the  Madison  county  decree  took  precedence 
over  the  Michigan  decree  so  far  as  concerns  property  in  New  York ; 
also,  that  the  codicil  did  away  with  the  sixth  clause  of  the  will.  An 
attempt  to  go  to  the  United  States  Supreme  Court  with  this  determina- 
tion, for  review,  was  denied,  so  that  the  adjudication  is  final.    In  the 
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United  States  Circuit  Court  Mrs.  Higgins  was  successful  and  procured 
a  decree  that  she  was  entitled  to  her  legacy  of  $100  per  month ;  also, 
that  the  Michigan  decree  of  probate  took  precedence  over  the  Madison 
county  decree.  While  she  was  yet  successful  and  before  her  decree 
was  reversed,  she  instituted  a  proceeding  in  the  Madison  County  Sur- 
rogate Court  (the  United  States  court  having  no  power  to  enforce  its 
decree)  to  get  her  legacy  and  otherwise  enforce  the  decree  of  the  Unit- 
ed States  Circuit  Court.  That  part  of  her  petition  wherein  she  prayed 
to  have  the  Michigan  decree  declared  superior  to  the  Madison  county 
decree  was  denied,  and  that  part  wherein  she  asked  to  have  her  legacy 
paid  over  to  her  by  the  executor  was  granted,  but  subject  to  the  condi- 
tion that  the  United  States  Circuit  Court  decree  be,  in  this  respect, 
affirmed  and  finally  established.  It  was  not  affirmed,  as  has  been  seen, 
but  was  reversed.  The  matter  before  us  is  an  appeal  from  the  Madi- 
son County  Surrogate's  decree.  An  appeal  from  another  decree  of 
the  same  court  wherein  relief  was  granted  to  the  Jacobs  under  the 
codicil  is  also  before  us. 

[1,  2]  It  is  conceded  by  all  parties  concerned  herein  that  the  United 
States  courts  had  jurisdiction  to  hear  and  determine  the  suit  concern- 
ing this  subject-matter.  Having  jurisdiction  and  having  made  an  ad- 
judication, their  determination  is  beyond  all  doubt  res  adjudicata. 
Whatever  they  determined  is  the  law,  binding  upon  this  court,  bind- 
ing upon  all  the  litigants,  surely  binding  upon  Mrs.  Higgins  who  chose 
the  forum.  To  hold  otherwise  would  be  to  make  all  the  proceedings 
in  the  United  States  courts  a  nullity.  And  the  situation  here  is  doubly 
res  adjudicata.  Mrs.  Higgins  contested  the  probate  of  the  will  before 
the  Madison  County  Surrogate's  Court  and  she  was  beaten;  but  she 
did  not  appeal.  This  determination  therefore  became  final  and  bind- 
ing upon  her  and  upon  everybody ;  and  nothing  determined  there  can 
be  reviewed  here.  It  is  unnecessary  to  cite  authorities  to  sustain  this 
proposition;  the  law  is  well  known. 

Believing  as  we  do  that  the  doctrine  of  res  adjudicata  is  controlling 
on  this  controversy,  we  think  it  unnecessary  to  discuss  any  of  the  other 
points  presented,  for,  whatever  views  we  may  entertam  concerning 
the  "comity  of  nations,"  primary  and  ancillary  probate  proceedings, 
the  precedence  or  otherwise  of  the  domiciliary  court  over  the  Madison 
County  Surrogate's  Court,  or  the  eflfect  of  the  codicil  upon  the  sixth 
clause  of  the  will,  are  of  no  moment  now.  If  the  questions  presented 
have  been  litigated  and  decided  in  courts  having  jurisdiction,  that  is 
the  end  of  it. 

It  might  be  well  to  add  that  there  is  absolutely  no  equity  in  the  Hig- 
gins attitude.  The  surrogate  was  amazed  at  her  attitude,  for  in  his 
opinion  he  exclaims : 

"It  seems  strange  to  contemplate  that  there  are  but  two  objects  In  view, 
sought  to  be  attained  as  the  result  of  all  of  the  litigation,  and  I  have  not  re^ 
ferred  to  more  than  one-half  of  It,  carried  on  over  this  estate,  viz.,  to  defeat 
the  right  of  the  Jacobs  to  get  $75  a  month  for  George  Albert  Storms,  who 
lived  with  them,  and  to  get  all  of  this  property  Into  the  state  of  Michigan." 

These  persistent  lawsuits  have  been  fought  principally  to  get  this 
money  of  the  deceased  out  of  New  York  into  Michigan.    No  wrong 
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has  ever  been  impending,  no  jeopardy  to  the  rights  of  anybody  has 
ever  been  threatened,  but  this  contest  has  been  a  "tug  of  war'  over  the 
estate  between  the  Michigan  forces,  who  were  the  aggressors,  and  the 
New  York  forces,  with  no  good  to  be  accomplished  to  anybody  no 
matter  which  won. 

Both  decrees  of  the  surrc^te  should  be  affirmed,  with  costs  against 
the  appellant  in  each  instance.    All  concur. 


(150  App.  Dlv.  7.) 

In  re  EATON'S  &STATB. 

(Supreme  Court,  Appellate  Division,  Third  Department    November  12,  1918.) 

Appeal  from  Surrogate's  Court,  Madison  County. 

In  the  matter  of  the  estate  of  Elizabeth  S.  Baton,  deceased.  Petition  by 
Genevieve  S.  Jacobs  and  another  for  payment  of  a  legacy  under  the  will. 

From  a  decree  grantinK  the  petition,  Susan  C.  Hlggina  appeals.    Affirmed. 

Argued  before  SMITH,  P.  J^  and  SUXiLOGO,  liTON,  HOWARD,  and 
WOODWARr),  JJ. 

PER  CURIAM.  Decree,  dated  December  80,  1912,  unanimously  affirmed, 
with  costs,  upon  the  opinion  in  Matter  of  Eaton,  144  N.  T.  Supp.  264,  decided 
herewith. 


(169  ApR.  Dlv.  81.) 

WARSCHAUSER  v.  BROOKLYN  FX7RNITDRB  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    November  14,  1918.) 

1.  Mabtxb  aitd  Bcbtami  (I  341*)— ImxanBuifos  wixb  EuPLonaant. 

Where  defendant  maUciouBly  caused  plaintiff  to  lose  her  employment 
by  prejudicing  Iter  employer,  defmdant  Is  liable  even  though  the  employer 
bad  tiie  right  to  terminate  the  employment  and  ww  not  subject  to  «n  ac- 
tion for  that  reason. 

■     [Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  |  1286 ; 
Dec.  Dig.  i  841.*) 

2.  MAsns  AND  Sebvart  (i  841*)— IiimrauROB  wixh  EImflotueiit— Aotions 

— C0MFI.AJNT. 

A  comiHaint  alleging  that  the  collector  of  defendant  visited  plaintiff's 
place  of  employm«it  and,  laboring  under  great  rage^  threatened  to  pro- 
cure bet  discharge  if  she  did  not  immediately  pay  an  Installment  on  a 
purchase  of  furniture,  that  upon  her  refusal  to  offer  to  pay  the  next  week 
he  visited  the  manager  and  upon  his  return  told  hex  that  her  "Job  was 
up,"  and  that  she  was  thei^upon  discharged,  states  a  cause  of  action 
for  malicious  interference  with  plaintiff's  employment 

lEd.  Note.— For  other  cases,  see  Master  and  Servant  Cent  JAg.  {  1286 ; 
Dec.  Dig.  {  341.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Bessie  Warschauser  against  the  Brookl)^  Furniture  Com- 
pany and  George  W.  Morgan,  impleaded  with  William  G.  (^oper. 
From  a  judgment  sustaining  a  demurrer  to  the  complaint,  plaintiff 
appeals.    Reversed  and  remanded. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
STAPLETON,  JJ. 

•Por  otber  eases  se«  same  topic  ft  (  numbbb  In  Dec.  A  Am.  Digs.  1M7  to  date,  tt  Rep'r  Indexes 
144N.Y,S.— 17 
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Ralph  G.  Barclay,  of  Brooklyn,  for  appellant 
Joseph  P,  Reilly,  of  Brooklyn,  for  respondents. 

STAPLETON,  J.  The  appeal  is  by  the  plaintiff  from  an  interloc- 
utory judgment  sustaining  a  demurrer  to  the  complaint  interposed 
by  the  defendants  Brooklyn  Furniture  Company  and  George  W.  Mor- 
gan. The  ground  of  the ,  demurrer  is  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  learned 
trial  court  stated  in  a  memorandum  accompanying  the  decision  sus- 
taining the  demurrer: 

"If  the  suit  Is,  as  Intimated  on  the  argament,  to  recover  damages  for  caus- 
ing the  discharge  of  plalntift  from  her  employment,  the  complaint  is  bad  be- 
cause there  is  no  allegation  of  the  facts,  no  statement  by  plaintiff  as  to 
any  act  of  the  defendant  resulting  in  hei  discharge.  Mere  concluMoos  are 
not  enough." 

The  plaintiff  alleges  in  her  complaint  the  incorporation  of  the  de- 
fendant Brooklyn  Furniture  Company ;  the  emplojnnent  by  it,  as  its 
agent,  of  the  defendant  Morgan ;  the  employment  by  Frederick  Loes- 
er  &  Co.  of  the  defendant  Cooper  as  superintendent;  and  then  makes 
the  following  allegations : 

"VIII.  That  upon  Information  and  belief,  on  or  about  February  21,  1912. 
said  defendant  George  W.  Morgan,  acting  under  the  consent,  authority,  and 
direction  of  the  defendant  the  Brooklyn  Furniture  Company  went  to  the  place 
of  employment  of  plaintiff  at  Frederick  Loeser  &  Co.'b  store  and,  laboring 
under  great  rage  and  excitement,  said  to  plaintiff,  within  the  hearing  of  a 
large  number  of  customers  and  employers  (dc)  of  said  Loeser  &  Co.,  the  fol- 
lowing, 'I  want  that  $2  you  owe  us  right  now.'  Plaintiff  answered  That  she 
would  pay  it  next  week,  paying  two  installments  at  one  time.'  Whereupon 
defendant  Morgan  answered,  'you  will  pay  it  right  now  or  I'll  go  up  and  see 
the  manager  and  your  position  will  be  up'  (meajilng  thereby  that  she  would 
lose  her  position).  -  Thereupon  said  Morgan  went  to  the  office  of  defendant 
Cooper  and  was  closeted  with  him  for  some  time.  When  he  came  down  he  told 
plaintiff  that,  'I  have  seen  the  manager  and  your  job  is  up;  I've  ee&i  to  It;' 
and  'that  if  you  don't  pay  that  52  by  6  o'clock  I'll  take  your  furniture.'  This 
occurrence  took  place  on  Tuesday,  Wednesday  being  Washington's  Birthday, 
and  on  Thursdiay,  as  predicted  by  defendant  Morgan,  she  was  Informed  by 
her  employers  that  her  services  were  no  longer  required. 

"IX.  That  on  or  about  February  21,  1912,  said  Morgan,  with  the  aid  and 
consent  and  acting  under  the  authority  of  the  defendant  Brooklyn  Furniture 
Company,  willfully  and  maliciously  Induced  the  defendant  Cooper  to  procure 
the  discharge  of  this  plaintiff  by  her  employers. 

"X.  That  on  or  about  February  21,  1912,  said  defendant  Cooper  willfully 
and  maliciously  and  without  Just  cause  or  provocation,  and  in  compliance 
with  the  request  of  the  defendant  Brooklyn  Furniture  Company  and  of  Mor- 
gan, procured  and  induced  the  employers  of  this  plaintiff  to  discharge  her. 

"XI.  That  no  complaint  had  been  made  to  her  concerning  her  work  either 
by  her  employers  or  by  Loeser  &  Co.  during  the  long  number  of  years  she 
was  employed  in  Loeser  &  Co.'s  store. 

"XII.  That  plaintiff's  services,  as  she  had  been  informed  and  verUy  be- 
lieves, were  wholly  satisfactory  to  her  employers,  and  thai:  she  was  dis- 
charged solely  because  of  the  willful  and  malicious  actions  of  the  defendants, 
and  not  through  any  fault,  neglect,  dereliction  of  duty,  or  Incompetence  on 
her  part 

"XIII.  That  the  plaintiff  was  on  February  21  and  23,  1912,  and  for  11  years 
prior  thereto  had  been,  employed  as  demonstrator  and  sales  agent  of  mer- 
chandise by  various  manufacturers  of  household  articles,  in  the  department 
store  of  Frederick  Loeser  &  Co.,  of  the  borough  of  Brooklyn,  N.  T.,  and  as 
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such  sales  agent  bad  a  very  large  and  lemuneratlTe  custom,  clientde,  or  trade, 
and  tbat  such  facts  were  well  koown  to  each  and  all  of  the  defendants  her^Ln. 

"XIV.  That  previous  to  February  21  and  23,  1912,  plaintiff  had  purchased 
certain  household  furniture  from  the  defendant  Brooklyn  Furniture  Company 
mi  the  monthly  installment  plan,  and  that  she  had  lived  up  to  the  terms  of 
her  contract  at  all  times. 

"XV.  Tbat  npoo  information  and  belief  her  said  discharge  was  procured 
and  caused  by  the  defoidants  Morgan  and  the  Brooklyn  Furniture  Company, 
with  the  aid  and  assistance  of  the  defendant  Cooper,  so  that  she  might 
thereby  be  nnable  to  keep  up  her  payments  upon  her  aforesaid  contract  with 
the  defendant  Brooklyn  Furniture  Company,  who  would  then  take  said  fur- 
niture from  her,  to  her  great  loss  and  to  their  gain  and  profit. 

'^vi.  That,  by  reason  of  the  willful  and  malicious  acts  of  the  defendants 
as  aforesaid,  plaintiff  has  lost  her  position  and  has  been  unable  to  obtain 
anotbw  position  elsewhere,  because  of  said  discharge,  and  is  greatly  injured 
In  her  good  name  and  credit  and  reputation  and  brought  Into  public  scandal 
and  disgrace,  all  to  her  damage  in  the  sum  of  $10,000." 

The  appeal,  as  it  is  presented  to  us,  offers  for  determination  two 
questions,  one  of  substantive  law  and  one  of  pleading.  The  question 
of  substantive  law  is :  Does  an  action  for  damages  lie  against  a  third 
person  for  maliciously  inducing  or  procuring  a  master  to  discharge 
his  servant,  in  the  absence  of  any  allegation  of  fraudulent  means 
used  to  accomplish  that  purpose?  The  question  of  pleading  is:  If 
such  an  action  lies,  does  this  complaint  state  facts  sufficient  to  con- 
stitute that  cause  of  action? 

[1]  In  Walker  v.  Cronin,  107  Mass.  555,  at  page  562,  the  court 
said: 

"The  general  principle  is  announced  in  Com.  Dig.  Action  on  the  Case,  A.: 
'In  all  cases  where  a  man  has  a  temporal  loss  or  damage  by  the  wrong  of 
another,  he  may  have  an  action  upon  the  case  to  be  repaired  in  damages.' 
The  intentional  causing  of  such  loss  to  another,  without  Justifiable  cause,  and 
with  the  malicious  purpose  to  inflict  it,  is  of  itself  a  wrong." 

In  the  well-considered  case  of  Chipley  v.  Atkinson,  23  Fla.  206,  1 
South.  934,  11  Am.  St.  Rep.  367,  it  was  held  that  an  action  lies  in 
behalf  of  an  employe  against  a  person  who  has  maliciously  procured 
the  employer  to  discharge  such  employ6  from  employment,  where 
the  period  for  which  the  employment  was  to  continue  is  not  certain, 
if  damage  result  from  the  discliarge  even  though,  from  inability  to 
ascertain  the  amount  of  the  damage,  a  verdict  for  nominal  damages 
only  should  result.    In  that  case  the  court  said : 

"From  the  authorities  referred  to  in  the  last  preceding  paragraph,  and 
upon  principle,  it  is  apparent  that  neither  the  fact  that  the  term  of  service 
interrupted  is  not  for  a  fixed  period  nor  the  fact  that  there  is  not  a  right 
of  action  against  the  person  who  is  Induced  or  Influenced  to  terminate  the 
service  or  to  refuse  to  perform  his  agreement  is  of  Itself  not  a  bar  to  an 
action  against  the  third  person  maliciously  and  wantonly  procuring  the  ter- 
mination of  or  a  refusal  to  perform  the  agreement  It  is  the  legal  right 
of  the  party  to  such  agreement  to  terminate  it  or  refuse  to  perform  it,  and 
in  doing  so  he  violates  no  right  of  the  other  party  to  it,  but,  so  long  as  the 
fonner  is  willing  and  ready  to  perform,  it  is  not  the  legal  right  but  Is  a 
wrong  on  the  part  of  a  third  party  to  maliciously  and  wantonly  procure  the 
former  to  terminate  or  refuse  to  perform  it  Such  wanton  and  malicious 
interference  for  the  mere  purpose  of  injuring  another  is  not  the  exercise  of 
a  legal  right  Such  other  person  who  is  in  employment  by  which  be  is  earn- 
ing a  living  or  otherwise  enjoying  the  fmltfl  and  advantages  of  his  industry 
or  mterprtse  or  skill  has  a  right  to  pursue  such  employment  undisturbed  by 
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mere  malicions  or  wanton  interference  or  annoyance.  BJrery  one  has  a  per- 
fect rl^t  to  protect  or  advance  his  bnaineea  U  in  doing  bo  he  infringes  no 
superior  legal  r^ht  of  another." 

We  think  that  the  court  stated  a  l^al  principle.  See,  also,  Walker 
V.  Cronin,  supra;  Angle  v.  Chicago,  St.  Paul,  etc.,  K.  Co.,  151  U.  S. 
1,  14  Sup.  Ct.  240,  38  L.  Ed.  55 ;  McGurk  v.  Cronenwett,  199  Mass. 
457,  85  N.  E.  576,  19  L.  R.  A.  (N.  S.)  561;  Berry  v.  Donovan,  188 
Mass.  353,  74  N.  E.  603,  5  I*  R.  A.  (N.  S.)  899,  108  Am.  St.  Rep.  499, 
3  Ann.  Cas.  738. 

[21  In  our  judgment  sufficient  facts  are  stated  so  that  the  court  can 
see  that  the  demurring  defendants  maliciously  induced  and  procured 
the  discharge  of  the  plaintiff.  The  complaint  alleged  that  Morgan, 
the  dun  of  the  defendant  Brooklyn  Furniture  Company,  manifesting 
an  angry  mind,  threatened  to  have  her  discharged ;  that  in  execution 
of  his  threat  he  went  to  the  office  of  Cooper,  the  superintendent  of  the 
department  store  in  which  she  was  employed;  that  after  leaving 
Cooper's  office  he  declared  his  mission  had  been  successful,  that  her 
"job  is  up,"  that  he  had  seen  to  it.  She  alleged  that  what  he  did  was 
done  by  tiie  authority  of  the  other  demurring  defendant;  that  the  de- 
fendant Co(^>er,  in  compliance  with  the  request  of  the  demurring  de- 
fendant Morgan,  procured  and  induced  the  employers  of  the  plaintiff 
to  discharge  her;  that  two  days  afterwards  (a  holiday  intervening) 
she  was  discharged  by  her  employers,  to  whom  her  services  had  for 
a  long  time  theretofore  been  satisfactory;  and  that  her  discharge  was 
effected  solely  because  of  the  malicious  actions  of  the  defendants, 
without  any  fault  or  neglect  or  dereliction  of  duty  on  her  part.  It  is 
true  she  does  not  state  what  Morgan  said  to  or  did  with  Cooper  or 
what  Cooper  said  to  or  did  with  her  employer,  but  in  our  judgment  she 
stated  circumstances  from  which  the  inference  is  permissible,  if  not 
compellable,  that  her  employment  was  lost  by  tihe  malicious  and 
wanton  interference  of  Morgan.  She  sets  forth  circumstances  show- 
ing an  intentional  and  willful  act  calculated  to  cause  damage  to  the 
plaintiff  by  deprivin|f  her  of  her  lawful  employment,  done  with  the 
unlawful  and  unjustifiable  purpose  of  causing  such  damage  and  loss, 
and  resulting  in  such  damage  and  loss.  It  would  be  difficult  to  see 
what  more  the  pleader  could  have  done  except  to  set  out  all  the  evi- 
dence and  circumstances  of  the  transaction.  See  Kain  v.  Larkin,  141 
N.  Y.  144,  151,  36  N.  E.  9;  Rochester  R.  R.  Co.  v.  Robinson,  133  N. 
Y.  242, 246,  30  N.  E.  1008. 

The  judgment  should  be  reversed,  with  costs,  and  the  demurrer 
overruled,  with  costs,  with  leave  to  defendants  to  withdraw  the  de- 
murrer and  plead  anew  on  payment  of  such  costs.  All  concur,  ex- 
cept JENKS,  P.  J.,  not  voting. 
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(188  App.  Dlv.  835.) 

TUBNBB  T.  NEW  TOEK  SAFfcTT  EBSEBTE  FUND. 

(Snpreme  Court,  Appellate  Division,  Second  Department    November  7,  1013.) 

1.  iHBTraANOE  ({  177*) — OOKSTBUOTION  OF  OONTBAOT — TESM  OT  BIBIC. 

A  life  Insurance  policy  providing  also  for  accident  insurance  issued  Sep- 
tember 1,  1907,  provided  that  the  insured  was  entitled  to  participate  in 
tbe  funds  at  the  company  to  an  amount  not  exceeding  $500,  payable  ac- 
cording to  tJK  terms  and  oonditioiiB  of  attached  coupons,  which  were  fonr 
In  number,  and  provided  for  the  payment  of  not  to  exceed  $500  at  the  end 
of  each  period  of  five  years.  If  the  policy  was  then  in  force.  The  by-laws 
provided  that  the  policy  should  terminate  in  five  years,  b.ut  that  it  might 
be  continued  tn  farce  for  a  fnrt&er  period  of  five  years,  la  accordance  with 
the  by-laWB,  wUofa,  howerer,  did  not  indicate  the  prooedtire  fiir  such  con- 
tinuance. It  further  provided  that,  if  payment  of  the  premiums  was  not 
made  on  or  before  the  last  of  any  month,  the  policy  would  lapse,  but 
might  be  reinstated  by  making  such  monthly  payment  within  30  days 
thereafter,  but  that  no  benefits  would  be  paid  for  sickness  contracted  or 
illness  occurring  dnring  the  period  that  the  payment  was  due  and  unpaid. 
A  circular  letter  advising  insured  to  continue  the  insnrance  for  another 
five  years  stated  that  tbe  policy  was  a  continnous  one,  and  might  be  car- 
ried Indefinitely,  If  the  premiums  were  paid  promptly.  Insured  often 
withheld  payment  of  the  premium  due  on  the  1st  day  of  each  month  un- 
til the  middle  of  tbe  month,  without  the  policy  lapring,  and  without  being 
notified  that  he  would  be  deprived  of  any  benefit;  but  on  one  occasion 
when  he  was  in  arrears  for  60  days  he  received  notice  that  the  policy  had 
lapsed.  The  general  agent  of  the  company  told  insured  that  premiums 
might  be  paid  at  any  tiine  within  30  days  after  they  became  due,  and  a 
guide  issued  by  the  company  and  letters  written  by  it  to  the  general  agent 
were  to  the  same  effect,  and  it  had  been  the  custom  of  the  company  to 
pay  claims,  though  the  premium  was  not  paid  on  tbe  Ist  of  the  month, 
and  though  the  claim  arose  while  the  premium  was  overdue.  On  Sep- 
tember 3, 1012,  two  days  after  the  expiration  of  the  first  five-year  period, 
plaintiff  was  injured.  On  September  13th  he  paid  the  premium  for  that 
month,  and  thereafter  paid  four  other  premiums,  which  were  accepted 
without  any  notice  that  his  policy  had  lapsed.  BeUt,  that  the  policy  was 
a  continuous  one,  and  subject  to  lapse  only  for  nonpayment  of  the  pre- 
mium either  before  or  after  the  expiration  of  the  first  five-year  period, 
and  hence  had  not  teiminated  prior  to  tbe  injury. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  Sf  372-378;  Dec. 
Dig.  S  177.*] 

2.  Ikbubancb  (i  357*) — Payment  of  Faxtavua — Tnoe  of  Payment. 

Under  such  policy,  the  premiums  due  on  the  Ist  of  the  month  could  be 
paid  at  any  time  within  the  month  without  the  policy  lapsing,  and  hence 
It  had  not  lapsed  for  nonpayment  of  the  September  premium  prior  to  the 
Injury. 

[Ed,  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  K  914, 1084 ;  Dec. 
Dig.  I  887,*] 

3.  Inbubance  (§  177*) — EiSKB  Covebed — ACOIDtNT  Insubancs. 

Such  policy  being  a  continuous  one,  a  provision  of  the  by-laws  that 
benefits  would  not  be  paid  for  illness  or  death  occurring  before  the  policy 
had  been  in  force  two  months  did  not  apply  to  the  flt-st  two  months  of 
the  second  five-year  period. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Cent  Dig.  ii  372-^78;  Dec. 
Dig.  {  177,*] 

Appeal  from  Trial  Term,  Orange  County. 

Action  by  WilUam  W.  Turner  against  the  New  Yoric  Safe^  Reaerve 

Fund.    Judgment  for  plaintiff,  and  defendant  appeals.     Affirmed. 

■  ■    '     ■  ■  ■ 

*For  other  cues  Me  same  topic  A  {  mdmbsb  in  Dec.  A  Am.  Digs.  1$07  to  date,  A  Rep'r  Indexes 
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Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  STAPLETON, 
and  PUTNAM,  JJ. 

John  C.  R.  Taylor,  of  Middletown,  for  appellant 
Frank  Lybolt,  of  Port  Jervis,  for  respondent 

STAPLETON,  J.  The  appeal  is  from  that  part  of  a  judgment 
which  awards  the  plaintiff  $250  damages,  together  with  costs.  The 
action  was  upon  an  insurance  policy.  It  was  tried  by  the  court;  a 
jury  having  been  waived. 

[1,  2]  On  'the  1st  day  of  September,  1907,.  the  defendant  issued 
to  the  plaintiff  a  policy  of  insurance.  The  premiiun  was  $4,  payable 
monthly.    The  policy  read  in  part: 

"William  W.  Tamer  Is  a  member  of  this  company,  and  entitled  •  •  • 
to  participate  in  tlie  funds  thereof  to  an  amount  not  exceeding  five  hundred 
dollars,  payable  to  such  member  according  to  the  terms  and  conditions  of 
the  coupons  hereto  attached,  and  in  accordance  with  the  by-laws  of  the  com- 
pany governing  such  funds,  now  in  force  or  which  may  hereafter  be  enacted. 
*  *  *  In  case  of  death  of  said  member,  by  accident  or  otherwise,  while 
this  policy  is  in  full  force,  it  shall  terminate,  and  there  shall  be  paid  to 
Bertha  O.  Turner  the  sum  of  five  hundred  dollars  In  accordance  witb  the 
by-laws  of  said  company  governing  such  payment" 

There  was  also  a  provision  that  for  the  loss  of  one  limb  by  accident 
the  insured  should  receive  one-half  of  the  death  benefit,  and  that  in 
case  he  should,  by  reason  of  sickness  or  accident,  be  rendered  in- 
capable of  following  his  occupation,  he  should  be  paid  the  sum  of 
$20  weekly,  such  payment  to  be  deducted  from  any  death  or  other 
benefit 

Among  many  clauses,  the  by-laws  contained  the  following: 

"Benefit  loans  under  this  policy  will  not  be  paid  for  illness  or  death  occur- 
ring before  the  policy  has  been  In  force  two  months.  •  •  •  When  the  poli- 
cy has  been  in  full  force  for  a  period  of  five  years.  It  shall  terminate,  and 
there  shall  be  paid  to  the  members  named  therein  an  amount  in  accordance 
with  the  coupons  thereto  attached.  The  policy  may,  however,  be  continued  in 
force  for  a  further  period  of  five  years  in  accordance  with  the  by-laws  of  the 
company." 

What  procedure  there  was,  if  any,  for  the  continuance  of  the  policy 
for  a  further  five-year  period,  the  by-laws  do  not  disclose. 

The  coupons  alluded  to  were  four  in  number,  and  provided  for  the 
payment  to  the  plaintiff  of  a  sum  not  to  exceed  $500,  in  the  event 
of  the  policy  being  then  in  full  force,  at  the  end  of  each  ^cle  of  five 
years  after  the  date  of  the  policy. 

The  by-laws  also  provided: 

"Should  i)ayment  not  be  made  on  or  before  the  last  of  any  month,  the  poli- 
cy win  lapse,  but  may  be  reinstated  by  making  such  monthly  payment  with- 
in thirty  days  thereafter,  subject  however,  to  the  condition  that  no  weekly 
benefit  or  other  payments  thereunder  shall  be  made  for  sickness  contracted  or 
accident  occurring  during  the  period  that  monthly  payment  la  due  and  on- 
paid." 

On  September  3,  1912,  five  years  and  two  days  after  the  issuance 
of  the  policy,  and  hence  two  days  after  the  expiration  of  the  first  five- 
year  cycle,  the  plaintiff,  by  an  accident  which  threw  him  under  a  train 
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of  cars,  sustained  an  injury  which  rendered  necessary  the  amputation 
of  his  left  leg  just  below  the  knee. 

Prior  to  the  date  on  which  the  accident  occurred,  the  plaintiff  re- 
ceived from  the  defendant  a  circular  letter  reading  as  follows : 

"Tbe  ofBcerB  of  the  company  do  not  hesitate  to  advise  you  to  continue  your 
Ingnnince  under  your  policy  for  another  five  years.  Your  policy  Is  a  contlnu- 
ons  poU<7,  and  may  be  carried  Indefinite,  provided  the  premiums  are  paid 
promptly." 

At  the  time  of  the  accident,  however,  the  plaintiff  had  not  paid 
the  premium  for  the  current  month — the  first  month  of  the  second 
cycle — nor  had  any  other  step  been  taken  by  him  toward  having  the 
policy  continued.  Pa)rment  for  September  was  made  on  the  13th  of 
that  month,  and  subsequent  payments  were  made,  and  receipts  there- 
for given,  on  September  30th,  October  31st,  November  30th  and  De- 
cember 31st.  When  plaintiff  made  the  payment  on  September  13th, 
he  was  not  notified  ^at  he  was  in  arrears,  or  that  his  policy  had 
lapised,  nor  were  the  premiums  refused  either  at  that  time  or  at  the 
making  of  the  subsequent  payments. 

The  evidence  showed  that  plaintiff  had  been  dilatory  in  paying  his 
premiums,  often  withholding  them  until  some  time  in  the  middle  of 
the  month,  and  in  a  few  instances  as  long  as  two  months.  When  pay- 
ments were  made  during  the  month  on  the  1st  of  which  they  had  be- 
come due,  the  policy  was  not  lapsed,  nor  was  the  plaintiff  notified  that 
he  would  be  deprived  of  any  benefit  under  it;  but  on  the  occasion 
when  he  became  in  arrears  for  as  long  as  60  days  he  received  notice 
that  his  policy  had  lapsed. 

The  general  agent  through  whom  the  policy  was  issued  informed 
the  plaintiff  that  payments  could  be  made  at  any  time  within  30  days 
after  the  due  date  without  incurring  a  lapse  of  the  policy.  The  gen- 
eral agent  handed  him  a  copy  of  the  "Insurance  Guide,"  published 
by  the  defendant,  and  pointed  out  to  him  therein  the  statement  show- 
ing when  payments  could  be  made.    The  statement  read : 

"Thirty  days'  time  will  be  allowed  each  policy  holder  In  which  to  make 
these  paymwtB  before  they  are  suspended  from  benefit,  after  which,  even 
though  reinstated,  they  are  suspended  from  all  benefits  until  paid,  and,  should 
premiums  remain  unpaid  for  sixty  days,  the  poUcy  will  lapse." 

This  statement  was  contained  in  the  copies  of  the  "Insurance 
Guide"  that  were  issued  before  the  plaintiff  received  his  policy,  and 
was  retained  in  the  copies  that  were  received  monthly  thereafter  un- 
til September,  1910.  Up  to  September,  1912,  plaintiff  had  never  re- 
ceived any  notice  of  a  change  regarding  the  time  during  which  the 
premiums  could  be  paid. 

As  authority  for  the  statement  of  the  general  agent  that  payments 
could  be  made  at  any  time  during  the  month,  two  letters,  received  by 
the  general  agent,  and  signed  by  the  defendant  by  its  general  manager, 
were  admitted  in  evidence.  The  first  letter,  dated  December  5,  1906, 
read: 

"Contrary  to  onr  advertising  matter  and  premium  booklet,  we  give  the 
entire  month  In  which  to  make  payment  of  premium,  and  the  agent  reports 
to  us  on  or  before  the  5th  of  the  following  month.    That  is  to  say,  for  De- 
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cember  premiums  which  are  due  ou  the  first  of  the  month,  the  agent  has  tiie 
entire  month  In  which  to  collect,  and  until  the  5th  ot  the  following  month  to 
remit  to  ns.    The  method  and  time  of  payment  is  ft  matter  of  education." 

The  second  letter,  dated  February  15,  1908,  read: 
"In  accordance  with  the  practice  of  other  companies  and  the  terms  of  our 
policies,  we  allow  thirty  days  in  which  to  make  payments  before  lapsing  the 
policies.  Unless  premiums  are  paid  when  due,  questions  are  raised  which 
cause  annoyance  and  correspondence,  and  sometimes  result  in  considerable 
trouble  and  disappointment  for  the  insured  or  their  beneficiaries.  We  have 
prepared  r^nstatement  blanks  and  ln<dase  a  few  herewith.  Acting  under  in- 
structions of  the  company,  we  shall  hereafter  be  obliged  to  refuse  reports  and 
remittances  for  past  due  premiums  unless  accompanied  in  every  case  by  these 
reinstatement  blanks  properly  executed." 

Prior  to  the  accident  to  the  plaintiff,  it  was  the  custom  of  the  de- 
fendant to  pay  claims  where  payments  had  not  been  made  on  the  1st 
of  the  month,  and  the  claims  had  arisen  during  the  time  intervening 
between  the  1st  and  the  date  of  payment. 

Upon  the  foregoing  facts  the  trial  justice  was  justified  in  finding 
that  on  September  3,  1912— 

"at  the  time  of  tiie  acoideBt  to  plalntUT,  and  the  loss  of  his  left  leg  as  afore- 
said, the  said  policy  of  insurance  so  issued  to  plalnUfT  hy  defendant  was  a 
valid  and  existing  instrument  in  full  force  and  effect,  and  plainttK  was  oi- 
titled  to  recover  the  benefit  therein  named."   ' 

[3]  The  appellant  contends  that,  (1)  the  five-year  period  having  ex- 
pired at  the  time  of  the  plaintiff's  injuries,  his  policy  had  terminated, 
and  defendant  had  ceased  to  be  liable  thereunder,  and  (2)  that  to  sus- 
tain the  judgment  is  to  determine  that  the  defendant  insured  against 
the  past  instead  of  the  future.  Both  contentions  are  without  merit 
De  Frece  v.  Nat.  Life  Ins.  Co.,  136  N.  Y.  144,  32  N.  E.  556,  and 
cases  cited ;  Insurance  Co.  v.  Eggleston,  96  U.  S.  577,  24  L.  Ed.  841. 
The  by-laws  of  the  company,  the  company's  general  custom  with  re- 
gard to  payments,  its  letters  to  its  general  agent,  and  its  circular  letter 
to  the  plaintiff,  and  its  receipt  without  objection  of  the  premiums  dur- 
ing the  months  of  September,  October,  November,  and  December, 
1912,  all  lead  to  the  conclusion  that  the  policy  was,  as  the  circular 
letter  stated,  "a  continuous  policy,"  and  subject  to  lapse  upon  but  one 
contingency,  namely,  the  failure  of  the  plaintiff  to  pay  each  premium 
within  the  month  on  the  1st  of  which  it  became  due,  whether  the 
month  was  before  or  after  the  expiration  of  five  years  from  the  date 
of  issue.  The  policy  being  a  continuing  one,  the  clause  providing 
against  the  payment  of  benefits  "for  illness  or  death  occurring  before 
the  policy  has  been  in  force  two  months"  applies  to  the  first  two 
months  following  the  issuance  of  the  policy,  and  to  that  period  only. 

The  judgment  should  be  affirmed,  with  costs. 
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(159  App.  Wt.  1.) 

LAPATSiTTB  STBBBT  OHUBCH  SOOIETT  OP  BUFFALO  ▼.  NOBTON. 

(Supreme  Gonrt,  Appelate  Division,  Third  D^artment    November  12,  1913.) 

1.  Fraud  (i  S8*) — Aotiohb — Evidsrob — Suftioiknot. 

Wliere  plaintiff,  a  religions  society,  claimed  that  defendant,  who  pur- 
chased plalntUf's  old  church  building,  did  so  fraudulently  and  was  liable 
for  a  profit  made  oo  the  transaction,  evidence  held  Insufficient  to  show 
any  fraud. 

[Ed.  Notb-»-For  other  cases,  see  Frand,  Cint.  Dig.  U  S6-09 ;   Dec.  Dig. 

Z.  Fbatjd  (I  2fi*) — Benemt  DKbivbd. 

Where  a  church  society  sold  defendant  Its  old  bnlldlng  so  that  he  might 
lease  It  to  a  theater  company  and  thus  avoid  the  objections  of  some  mem- 
berg  of  the  congregation,  the  demand  of  the  theater  men  that  defendant 
give  an  option  to  purchase  is  not  an  advantage  to  him,  the  concealment 
of  which  would  render  him  guilty  of  fraud  upon  the  church;  demand 
for  an  option  being  made  before  the  transaction  was  consummated. 
[Ed.  Note.— For  other  cases,  see  Fraud,  Cent  Dig.  f  6.;  Dec  Dig.  §  26.*] 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  the  Lafayette  Street  Church  Society  of  Buffalo  against 
Herbert  F.  J.  Norton.  From  a  judgment  for  plaintiff,  defendant  ap- 
dchIs     xv6  versed 

See,  also,  156  App.  Div.  924,  141  N.  Y.  Supp.  1127. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON.  HOW- 
ARD, and  WOODWARD,  JJ. 

Shire  &  Jellinek,  of  Buffalo  (Moses  Shire  and  Vernon  Cole,  both 
of  Buffalo,  of  counsel),  for  appellant. 

Ginton  &  Clinton,  of  Buffalo  (George  Clinton,  of.  Buffalo,  of  coun- 
sel), for  respondent. 

HOWARD,  J.  When  this  case  was  in  the  Court  of  Appeals  on 
review  from  the  first  trial,  Chief  Judge  CuUen  in  his  opinion  sum- 
marized the  facts  as  follows: 

"The  plaintiff  Is  a  religions  corporation,  and  the  defendant  la  a  practicing 
lawyer,  the  brother  and  law  partner  of  Nathaniel  W.  Norton,  who  was  one 
of  the  trustees  of  the  church  and  had  been  for  a  long  time  prior  to  the 
transaction  in  Question.  In  January,  1901,  the  plaintiff  owned  two  church 
structures,  one  known  as  The  Old  Church  Property,'  which  was  no  longer  used 
for  religions  worship,  and  the  other  with  a  new  and  valuable  edifice  thereon, 
which  was  in  constant  use  for  church  purposes.  The  society  was  heavily  in 
debt  and  the  expense  of  holding  'The  Old  Church  Property'  was  so  great 
that  *it  was  imperatively  necessary'  to  lease  or  sell  it  'in  order  to  secure 
present  revenue.'  It  was  subject  to  a  mortgage  for  $60,000,  and  while  the 
carrying  charges  for  interest  and  taxes  amounted  to  a  large  sum  annually, 
tbe  income  was  but  nominal.  For  a  long  time  efforts  had  been  made  to  sell 
it  without  success,  and  It  was  impossible  to  lease  it  at  a  satisfactory  rental, 
except  for  use  as  a  theater,  and  some  of  the  members  of  the  congregation 
were  unwilling  that  It  should  be  leased  for  that  purpose.  At  the  annual 
meeting  held  on  the  8th  of  January,  1901,  a  reaolution  was  passed  author- 
ising tlie  trustees  to  sell,  lease,  or  otherwise  diqtose  of  It,  and  to  execute 
tbe  necessary  Instruments  to  carry  the  resolution  into  effect  Thereafter  at  a 
meeting  of  the  board  of  trustees  the  defendant's  brother,  one  of  their  num- 
twr,  stated  that  after  various  negotiations,  in  view  of  tbe  difficulty  of  mak- 
ing a  lease  direct  because  of  the  opposition  of  tbe  people  in  the  dtkurch  to  its 
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leasing,  an  arrangement  was  proposed  by  which  the  property  ahonld  be 
transferred  at  a  price  stated  to  some  person  who  should  take  the  property 
subject  to  the  present  Erie  County  Bank  mortgage  and  himself  give  back 
a  mortgage  upon  the  property  for  the  balance  of  the  purchase  price  as  agreed 
upon.  If  such  price  could  be  agreed  upon  with  such  person,  then  that  per- 
son to  whom  the  property  was  transferred  would  be  at  liberty  to  enter  into 
a  lease  with  the  party.'  Thereupon  a  resolution  was  adopted  directing  ap- 
plication to  be  made  to  the  court  for  authority  to  sell  the  property  for  a 
sum  not  less  than  $120,000,  of  which  $60,000  was  to  be  represented  by  the 
old  mortgage  and  the  balance  by  a  new  mortgage  upon  such  terms  and  con- 
ditions as  should  be  agreed  niwn.  The  application  was  accordingly  made, 
and  leave  was  granted  by  the  court  authorizing  the  sale  on  the  terms  specified. 
Thereafter  a  deed  of  the  property  was  made  to  the  defendant  for  the  sum 
of  $120,000  and  a  mortgage  executed  by  him  to  the  plaintiff  for  the  sum  of 
$60,000,  but  without  any  bond  or  personal  obligation  for  the  payment  of  said 
sum,  and  a  lease  was  made  by  the  defendant  to  the  theater  people  for  the 
term  of  fire  years.  Just  before  the  expiration  of  the  demised  term,  In  April, 
1906,  the  defendant  wrote  to  the  plaintiff  offering  to  pay  $20,000  on  his 
mortgage  then  past  due  and  asking  for  an  extension  of  time  for  the  payment 
of  the  balance.  The  request  was  granted,  and  the  defendant  paid  to  the 
plaintiff  the  sum  of  $20,000  on  account  of  the  mortgage.  Thereupon  the 
defendant  sold  and  conveyed  the  premises  for  the  sum  of  $172,000." 

At  the  second  trial  the  learned  trial  justice  in  his  opinion  said : 

"Upon  the  new  trial  the  testimony  is  the  same  as  that  offered  on  the 
former  t>^l>  with  one  minor  addition." 

The  first  judgment  was  based  upon  the  proposition  that  there  was 
no  fraud  in  the  original  transaction,  but  that,  on  the  contrary,  the  par- 
ties fully  understood  each  other,  and  that  the  defendant  took  die  title, 
and  knew  that  he  was  taking  the  title,  as  trustee  for  the  plaintiff. 
Now,  on  the  same  evidence,  the  judgment  is  based  on  the  proposi- 
tion that  the  plaintiff  did  not  understand  the  transaction,  but  that  the 
defendant  obtained  title  absolutely  to  the  property,  as  the  papers  on 
their  face  indicate,  but  by  fraud. 

The  trust  theory  having  been  destroyed  by  the  Court  of  Appeals, 
the  plaintiff  can  now  recover,  if  it  recovers  at  all,  only  upon  the  theory 
of  fraud.  Therefore  the  great  mass  of  findings  which  pertains  to  the 
establishment  of  a  trust  are  irrelevant  for  our  consideration.  Whatever 
we  may  think  of  the  trust  theory,  as  the  first  record  stood,  is  of  no 
moment  now;  that  has  been  disposed  of.  We  are  to  determine  the 
question  of  fraud.  In  fact,  that  is  the  only  question  pressed  upon  us 
for  consideration,  although  the  plaintiff,  in  spite  of  the  decision  of 
the  Court  of  Appeals,  clings  tenaciously  to  its  notion  that  there  was  a 
trust  created  by  the  acts  and  intent  of  the  parties.  Of  course  there 
could  not  have  been  a  trust  created  by  the  deliberate  understanding  of 
the  parties  and,  at  the  same  time,  a  title  absolute  obtained  by  fraud ; 
the  two  ideas  are  antagonistic.  . 

[1]  The  fraud  on  which  this  present  judgment  is  based  is  the  al- 
leged concealment  of  the  option.  That  is  to  say,  the  defendant  is  ac- 
cused of  concealing  from  the  plaintiff  the  fact  that  the  theater  people 
might  possibly  wish  to  purchase  the  property  before  the  expiration  of 
their  five-year  lease  and  that  he  was  to  give  them  .an  option  to  that 
effect  in  the  lease ;  that  is,  a  right  to  purchase  at  any  time  during  the 
five  years  for  $172,000.    The  trial  court  has  made  two  findings  which 
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embody  this  charge  of  fraud.  He  first  finds  that  the  defendant,  at 
and  before  the  time  he  took  the  deed  from  the  plaintiff,  knew  the 
theater  people  would  require  an  option  to  purchase  at  $172,000,  and 
then  he  finds  that  the  defendant  concealed  this  fact  from  the  trustees 
of  the  plaintiff. 

We  believe  these  findings  are  wholly  without  support  in  the  evi- 
dence. From  the  mouths  of  the  plaintiff's  own  witnesses  these  find- 
ings are  disproven.  Rife,  the  plaintiff's  witness,  was  one  of  the  thea- 
ter men.  Speaking  of  the  time  when  he  first  came  to  look  at  the  Old 
Church  Property,  he  testified  both  on  direct  and  cross-examination : 

"We  bad  oo  idea  of  purctiasing  any  property.  It  was  simply  represented 
to  us  that  we  conld  lease  It    •    •    *  " 

This  agent  of  the  theater  people  who  was  negotiating  to  lease  the 
property  had  never  thought  of  purchasing  it,  so  he  says,  had  never 
wished  for  an  option  to  purchase,  until  the  "end  of  January,  1901." 
It  was  only  when  he  learned  from  Mr.  Caulkins,  the  architect,  of  the 
excessive  cost  of  reconstructing  the  building,  that  the  idea  of  pur- 
chasing came  to  him.  Kernan,  another  of  the  theater  men,  sworn  for 
the  plaintiff  on  the  first  trial,  speaking  of  the  lease  itself  and  the  op- 
tion which  it  contained,  even  after  he  had  obtained  it,  said : 

"I  never  paid  mnch  attention  to  it,  because  I  never  expected  to  boy  tbe 
property  at  that  time." 

Without  quoting  Knapp,  the  attorney  for  the  theater  people,  it  is 
sufficient  to  say  that  he  entirely  corroborates  the  other  two  witnesses 
as  to  the  fact  that  no  option  was  thought  of  by  anybody  until  about 
January  28,  1901,  and  after  the  defendant  had  obtained  the  deed  from 
the  plaintiff.  The  defendant's  witnesses  all  swear  positively  that  no 
option  was  ever  talked  of  or  thought  of  until  about  the  day  of  exe- 
<mting  the  lease.  This  positive  evidence  coming  from  all  sources  is 
opposed  by  nothing  but  circumstances  and  surmise. 

The  learned  trial  justice  in  his  opinion  says: 

"The  sole  qnestlon.  therefore,  seems  to  be  whether  the  defendant  had  any 
knowledge  on  the  26th  day  of  January,  1901,  at  the  time  he  received  the 
•deed  from  tbe  plaintiff,  •  *  •  that  the  proposed  lessee  would  be  likely 
to  insist  upon  an  option  to  purchase  the  property  at  $172,000." 

We  agree  that  this  is  the  only  question  to  determine,  for  no  other 
fraud  is  alleged,  but  we  believe  that  the  proof  is  overwhelming  that 
the  defendant  had  no  such  knowledge,  and  that  the  question  should 
be  resolved  in  his  favor. 

[2]  But  if  we  were  to  reach  an  opposite  conclusion,  and  assuming 
all  that  the  plaintiff  claims,  the  defendant  concealed  nothing  from  the 
plaintiff  of  value  to  the  plaintiff,  concealed  nothing  except  the  fact 
that  he  had  a  possible  market  for  the  property,  not  a  certain  market, 
only  a  possible  and  doubtful  market,  a  market  which  excluded  his 
right  to  sell  in  any  other  market.  Whether  the  theater  people  would 
in  fact  buy,  whether  the  venture  would  be  a  success  so  that  they  would 
wish  to  buy,  were  elements  to  continue  in  doubt  for  five  years.  What 
effect  upon  the  transactions  between  the  plaintiff  and  the  defendant 
would  knowledge  of  this  option  have  had?    Would  it  have  caused 
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the  trustees  to  refuse  to  deed  to  the  defendant?  Is  it  certain  that  a 
mere  right,  on  the  part  of  the  theater  people,  to  buy  the  property  at 
any  time  within  five  years,  would  have  been  considered  an  advantage 
to  the  lessor?  Might  it  not  have  been  considered  a  detriment?  Ought 
it  not  to  have  been  considered  a  detriment?  The  option  was  a  con- 
cession which  the  theater  people  demanded  from  the  defendant.  They 
would  have  been  as  likely  to  purchase  without  the  option  as  with 
it;  perhaps  they  would  have  been  more  eager.  They  gave  no  as- 
surance that  they  would  purchase,  they  gave  no  hint;  they  tied  the 
defendant  hand  and  foot  without  giving  him  anjrthing  in  return.  In- 
stead of  the  option  being  considered  an  advantage  to  the  defendant, 
he  evidently  considered  it  the  reverse — both  parties  so  considered  it — 
for  the  defendant  did  not  embody  it  in  his  first  draft  of  the  lease  and 
it  was  only  put  in  after  argument  and  insistence  on  the  part  of  Knapp, 
the  attorney  for  the  theater  people.  I  think  it  should  be  held  as  a 
matter  of  law  that  an  option  to  purchase  granted. by  a  lessor  to  a 
lessee  is  not  an  advantage  to  the  owner  of  the  property. 

The  judgment  should  be  reversed,  with  costs. 

The  findings  of  which  we  disapprove  are  those  numbered  5,  9,  10, 
11, 13,  14,  IS.  16, 17, 18, 19,  20,  22, 23,  24, 26,  27, 28,  32,  36,  37, 38,  39, 
40, 42,  43,  44, 45,  46,  47,  57,  58,  62,  63,  64, 65,  66,  67,  68,  69,  70,  71. 

Judgment  reversed  on  law  and  facts,  with  costs,  and  complaint  dismissed, 
with  costs.    All  concur  except  WOODWABD,  J.,  not  votings 


(158  App.  Div.  851.) 

In  re  FARLET,  State  Excise  Oom'r. 
(Supreme  Court,  Appellate  Division,  Third  Department.    Novembtt  12,  191S.> 

InroxiOATiHO  Liq-aoBs  (|  108*)— tTNLAwmrL  Sals — Guests  of  Hotbl. 

In  a  proceeding  for  the  cancellation  of  a  liquor  tax  cwtiflcate  evidence 
held  to  show  that  the  holder  bad  furnished  whisky  to  persons  not  guests 
and  not  partaking  of  a  meal,  but  that  the  registering  and  the  ifurnishlng 
of  sandwiches  with  the  drink  were  mere  subterfuges. 

[Ed.  Note.— For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  fS  116- 
118;   Dec.  Dig.  I  108.*] 

Appeal  from  Broome  County  Court. 

In  the  matter  of  the  petition  of  William  W.  Farley,  as  State  Com- 
missioner of  Excise,  for  ^n  order  canceling  and  revoking  liquor  tax 
certificate  No.  19,442,  issued  to  Daniel  S.  Gardner.  From  an  order 
denying  the  application,  petitioner  appeals.  Order  reversed,  and  cer- 
tificate canceled. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

A.  M.  Sperry,  of  Albany  (Louis  M.  King,  of  Schenectady,  of  coim- 
sel),  for  appellant. 
Mangan  &  Mangan,  of  Binghamton,  for  respondent 

JOHN  M.  KELLOGG,  J.  A  careful  consideration  of  the  evidence 
indicates  clearly  that  the  special  agents  went  to  the  hotel  for  die 

•For  otb«r  casm  see  same  topic  &  9  humbes  in  Deo.  A  Am.  DIUb.  1907  to  date,  *  Rap'r  Indexes 
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purpose  of  ^ettiog^  a  drink  of  whisky,  and  as  a  condition  of  getting 
it  were  required  to  sign  the  raster  and  go  into  a  room  upstairs  and 
permit  sandwiches  to  be  brought  to  them  with  the  whisky.  They  had 
previously  given  notice  that  they  wanted  nothing  to  eat — only  wanted 
whisky.  When  the  waiter  said  they  must  take  something  to  eat,  they 
told  him  he  might  bru^  in  an3rtbing  which  was  necessary  to  get  the 
whisky. 

They  did  not  eat  the  sandwiches,  were  not  guests  of  the  hotel,  and 
did  not  intend  to  be.  The  sandwiches  and  3ie  register  were  mere 
devices  by  which  it  was  sought  to  evade  the  law.  The  finding,  there- 
fore, that  they  were  guests  of  the '  hotel,  and  that  the  liquor  was 
served  as  a  part  of  a  lunchecm,  is  not  justified  by  the  evidence.  The 
final  order. is  therefore  reversed,  and  an  order  granted  finding  that  the 
defendant  did  unlawfully  sell  liquor  as  alleged  in  the  petition,  on  Sun- 
day, May  19  and  26,  1912,  that  such  acts  were  in  violation  of  his  liq- 
uor tax  certificate  No.  19,442  and  the  law  under  which  the  same  was 
issued,  and  that  such  liquor  tax  certificate  is  revoked  and  canceled, 
with  costs. 

Final  order  reversed,  on  law  and  facts,  with  costs,  and  an  order 
granted  finding  that  the  defendant  did  unlawfully  sell  liquor  as  alleged 
in  the  petition  on  Sunday,  May  19  and  26,  1912,  that  such  acts  were 
a  violation  of  his  liquor  tax  certificate  No.  19,442,  and  the  law  under 
which  the  same  was  issued  and  that  such  liquor  tax  certificate  is  re- 
voked and  canceled.  The  finding  of  fact  disapproved  of  is  that  the  de- 
fendant did  not  unlawfully  sell  liquor  at  die  times  stated.    All  concur. 


(168  Aw»,  DlT.  8490 

LBSTEBSHIKE  LUMBER  ft  BOX  CO.  r.  WINTBB. 

(Supreme  Court,  Appellate  Dlvlsloii,  Third  Department.    November  12,  1918.) 

Pbincipai.  and  Aoent  (J  171») — Acts  of  AazTut — Ratotoatioit. 

Where  O.  ordered  certain  doors  from  plaintiff,  to  be  shipped  and  In- 
voiced to  defendant,  who  was  later  Informed  by  the  Invoice  that  the 
doors  had  been  ordered  by  C,  and  defendant,  after  requiring  changes,  re- 
ceived and  used  them,  he  thereby  ratified  C.'a  acts  In  making  the  pur- 
chase. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  Si  644- 
665;   Dec.  Dig.  S  171.*] 

Appeal  from  Trial  Term,  Broome  County. 

Action  by  the  Lestershire  Lumber  &  Box  Company  against  Edgar 
W.  Winter.  From  a  judgment  dismissing  plaintiff's  complaint  on  a 
trial  to  a  jury,  plaintiff  appeals.    Reversed,  and  rtew  trial  granted. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ, 

Stewart  &  Kelley,  of  Binghamton  (Frank  G.  KeUey,  of  Bingham- 
ton,  of  counsel),  for  appellant. 

Walter  H.  Dodd,  of  New  York  City,  for  respondent 

JOHN  M.  KELLOGG,  J.  The  action  is  to  recover  for  lumber  sold 
and  delivered.    The  plaintiff  manufactures  sash,  doors,  and  blinds  at 

•For  oUier  cmm  m*  same  topic  a  {  numbsb  In  D«c.  A  Am.  Diss.  1907  to  date.  It  Rep'r  Indexes 
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Lestershire,  N.  Y.  The  defendant  was  building  a  house  for  Mr.  Chap- 
man at  Douglastown,  Long  Island.  Chie  Champion  submitted  plans 
and  specifications  for  doors  for  this  house  to  the  plaintiff,  and  asked 
prices  for  the  work.  The  plaintiff  submitted  prices  to  him,  and  he 
directed  the  doob  to  be  invoiced  to  the  defendant  for  the  amotmt,  and 
asked  the  plaintiff  to  send  him  a  draft  of  $10.60,  his  profits  on  the  or- 
der. The  plaintiff  shipped  the  doors  to  the  defendant,  with  an  invoi<« 
showing  that  the  plaintiff  had  sold  them  to  defendant  for  $116,  "the 
terms,  2  per  cent,  ten  net  thirty,"  and  that  they  were  ordered  by  Cham- 
pion. The  def^idant  received  the  doors  and  wrote  the  plaintiff  that 
some  of  them  were  defective,  or  not  according  to  contract,  and  asked 
if  the  plaintiff  would  change  them  by  August  9th ;  otherwise,  he  would 
have  them  made  and  charge  the  same  to  plaintiff's  account  The  new 
doors  were  made  and  shipped  to  the  defendant. 

The  plaintiff  offered  to  show  the  conversation  between  Champion 
and  the  plaintiff  at  the  time  the  specifications  were  submitted  and  the 
order  given.  This  was  objected  to  as  incompetent,  and  that  Cham- 
pion's declarations  could  not  bind  the  defendant,  which  objection  was 
sustained.  The  plaintiff  offered  this  evidence,  not  for  the  purpose  of 
establishing  the  fact  of  agency,  but  as  tending  to  prove  the  ratification 
of  Champion's  acts  by  defendant's  receiving  and  using  the  doors.  The 
court  nonsuited  the  plaintiff  upon  the  ground  that  Uiere  was  no  evi- 
dence of  agency. 

I  think  Uiis  was  clearly  an  error.  Champion  ordered  the  doors  to 
be  shipped  and  invoiced  to  the  defendant.  They  were  invoiced  to  the 
defendant,  and  he  was  informed  that  they  had  been  ordered  by  Cham- 
pion. He  received  and  used  them,  and  requested  changes  with  refer- 
ence to  some  of  them.  There  was  evidence  that  Champion  was  au- 
thorized to  act  for  the  defendant  and  that  the  defendant  had  ratified 
his  acts  in  making  the  purchase.  The  judgment  should  be  reversed 
upon  the  law  and  the  facts,  and  a  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event. 

Judgment  and  order  reversed  on  law  and  facts,  and  new  trial 
granted,  with  costs  to  appellant  to  abide  event ;  the  court  holding  that 
ihext  was  evidence  sufficient  to  go  to  the  jury.    All  concur. 


(159  App.  Dlv.  46&) 

CENTRAL  NEW  ENGLAND  BY.  CO.  v.  WHITTLET. 
(Supreme  Court,  Appellate  DlTision,  Third  Department    November  26,  1913.) 
1.  Emxrent  Dojcain  (§  188*) — Pboceedinos  to  Condemn — ^Riobt  to  Posses- 
sion. 

Under  Code  Civ.  Proa  |  S380,  proTlding  that  after  answer  filed,  where 
it  appears  that  the  public  interest  will  be  prejudiced  by  delay,  plaintiff 
may  enter  upon  the  property  and  devote  it  temporarily  to  the  public  use 
specified  in  the  jpetition,  by  depositing  In  court  the  earn  stated  in  tbe 
answer  as  the  value  of  the  property,  the  mere  statement  in  the  petitioner's 
affidavit  that  immediate  possession  is  necessary,  by  reason  of  the  condi- 
tion of  the  work,  is  not  sufficient  to  authorize  the  granting  of  such  order, 
but  the  specific  facts  showing  such  necessity  must  appear. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  C!ent  Dig.  $  506;  Dec. 
Dig.  §  188.*] 

*For  other  casn  see  same  topic  ft  i  NtniBxa  Id  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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2.  BiaRxirr  Doxain  (|  188*) — ^Pbooibdiros  to  Coroekr — Bioht  to  Possxs- 
noN — ^Deposit. 

Under  Code  Civ.  Proc.  §  S880,  where  tbe  answer  failed  to  state  the  valu- 
ation, the  conrt  might  determine  what  deposit  should  be  made,  and  the 
allldavlt  opposing  a  motion  for  Immediate  possession  claimed  a  valnatloD 
of  upwards  of  $14,000,  the  court  was  not  authorised  to  grant  immediate 
possession,  except  upon  deposit  of  that  sum. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  {  606; 
Dec.  Dig.  S  188.*] 

Appeal  from  Special  Term,  Ulster  County. 

Condemnation  proceeding  by  the  Central  New  England  Railway 
Company  against  John  P.  Whittley.  From  an  order  granting  tempcK 
rary  possession  to  the  plaintiff,  under  section  3380  of  the  Code  of 
Civil  Procedure,  of  the  premises  sought  to  be  condemned,  defendant 
appeals.    Reversed,  with  leave  to  renew. 

Argued  before  SMITH,  P.  J.,  and  KEIXOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

A.  W.  Lent,  of  Highland,  for  appellant. 

W.  C.  Anthony,  of  Newburgh,  for  respondent 

SMITH,  P.  J,  [1]  Under  the  provisions  of  section  3380  of  the 
Code  of  Civil  Procedure,  where  an  answer  to  a  petition  has  been  inter- 
posed, and  it  appears  to  the  satisfaction  of  the  court  that  the  public 
interests  will  be  prejudiced  by  delay,  it  may  direct  that  the  plaintiff  be 
permitted  to  enter  immediately  upon  the  real  property  to  be  taken,  and 
devote  it  temporarily  to  the  public  use  specified  in  the  petition  upon 
depositing  with  the  court  the  sum  stated  in  the  answer  as  the  value  of 
the  property.  The  only  evidence  to  the  effect  that  the  public  interests 
will  be  prejudiced  by  ue  delay  is  the  affidavit  of  the  attorney  for  the 
petitioner  and  of  the  assistant  engineer,  stating  in  substance  that  it  is 
necessary  to  have  the  immediate  possession  of  the  property  to  work 
thereupon.  The  petition  for  condemnation  states  that  this  property 
is  needed  for  the  purpose  of  putting  thereupon  another  track  of  the 
petitioner's  road.  The  affidavits  in  reply  demonstrate  quite  clearly  that 
the  petitioner  had  purchased  from  the  defendant  sufficient  property 
upon  which  to  put  its  track,  and  these  affidavits  would  seem  to  indicate 
that  the  property  of  which  it  has  by  this  order  obtained  immediate 
possession  was  needed  simply  to  procure  sand  and  dirt  therefrom  for 
the  purpose  of  filling  in  the  tracks  at  other  places.  Without  oppor- 
tunity to  cross-examine  the  experts  for  the  petitioner,  the  mere  state- 
ment in  an  affidavit  of  their  conclusion  that  the  immediate  possession 
of  the  premises  is  necessary  by  reason  of  the  condition  of  the  work 
is  not  of  sufficient  probative  force  to  authorize  the  granting  of  this 
order.  This  is  especially  so  in  view  of  the  affidavits  of  the  defendant 
indicating  the  use  to  which  the  petitioner  desires  to  make  of  this  land. 
The  petitioner  must  show  specific  facts  from  which  the  court  can  be 
satisfied  that  the  possession  of  the  premises  sought  to  be  condemned 
is  immediately  necessary  for  the  prosecution  of  the  public  improve- 
ment These  facts  do  not  sufficiently  appear  in  the  petitioner's  affi- 
davit upon  which  this  order  is  based. 
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[2]  In  the  answer  there  is  no  statement  by  the  defendant  of  the 
value  of  this  land.  In  the  affidavit  presented  in  opposition  to  this  mo- 
tion, however,  the  value  is  claimed  to  be  upwards  oi  $14,000.  This 
valuation  is  reached  by  estimating  the  number  of  loads  of  sand  and 
of  dirt  which  are  contained  in  the  hill  upon  the  land  sought  to  be  con- 
demned, and  the  market  value  thereof.  The  court  has  granted  the 
right  to  immediate  possession  upon  the  payment  of  $3,000.  If  the 
answer  itself  had  stated  the  value  of  the  land  the  court  would  not  have 
been  authorized  to  allow  immediate  possession  without  a  deposit  of 
the  amount  specified  in  tfie  answer.  It  was  held  in  the  Matter  of  Ni- 
agara, Lockport  &  Ontario  Power  Co.,  Ill  App.  Div.  686,  9^  N.  Y. 
Supp.  853,  that  where  the  answer  fails  to  state  the  valuation,  and  the 
owner  of  the  land  refuses  to  place  a  valuation  thereupon,  that  the 
court  may  determine  what  deposit  shall  be  made  which  will  insure  full 
payment  to  the  owner  in  case  the  land  is  finally  condemned.  It  seems 
to  me  that  we  are  not  authorized  to  go  beyond  that  holding.  In  the 
case  at  bar,  where  upon  one  rule  of  damages,  which  the  owner  claims 
to  be  the  proper  rule,  the  land  is  shown  to  be  worth  upwards  of  $14,- 
000,  the  court  is  not  authorized  to  grant  immediate  possession,  except 
upon  the  deposit  of  that  stun. 

With  these  views,  it  is  unnecessary  to  consider  the  power  of  the 
Special  Term  outside  of  the  district  to  entertain  this  motion.  Nor  is 
it  necessary  to  consider  the  right  of  the  petitioner  to  immediate  pos- 
session before  the  owner's  wife,  who  has  since  been  made  a  party  to 
the  proceeding,  has  had  opportunity  to  interpose  an  answer  in  the  pro- 
ceeding. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, with  leave  to  renew  upon  payment  of  such  costs,  upon  such 
proofs  as  the  petitioner  may  be  advised  to  present    All  concur. 


(159  App.  Dlv.  268.) 

COIiEMAN  y.  RUGOLB^ROBINSON  CO.  et  aL 
(Supreme  Conrt,  Appellate  Division,  First  Department    November  21,  1913.) 

1.  Master  and  Servant  ({  252*) — ^Neckssitt  of  Evidence — ^Admissions. 

In  an  employe's  action  for  Injuries  nnder  tbe  Labor  Law  (Consol.  Laws 
1909,  c.  31),  wbere  service  ot  tbe  statutory  notice,  a  copy  of  wbich  was 
attached  to  the  complaint  was  conceded  by  defendant  and  no  exception 
taken  to  its  form,  the  failure  to  formally  offer  the  notice  In  evidence  did 
not  defeat  a  recovery ;  such  failure  not  militating  against  any  of  defend- 
ant's rights,  as  it  bad  the  same  opportunity  to  attack  the  sufficiency  of 
tbe  notice  as  if  it  had  been  offered  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  I  806; 
Dec.  Dig.  S  252.*  ] 

2,  Damages  (§  185*)  —  Action  fob  Injubies  — Scfficienot  of  Evidence  — 

Cause  of  Death. 

In  an  action  for  injuries  to  an  employe  who  suffered  a  compound  frac- 
ture of  the  slnill  and  subsequently  died  of  tuberculosis,  where  the  medical 
testimony  taken  as  a  whole  was  to  the  effect  tliat  tbe  blow  and  the  sub- 
sequent operation  necessitated  thereby  lowered  deceased's  vitality  and  de- 
creased his  powers  of  resistance  so  as  to  make  him  peculiarly  suscepti- 
ble to  the  tubercular  germ,  and  that  it  was  fairly  to  be  Inferred  that  the 
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tuberculosis  was  the  direct  result  of  the  Injury,  It  sustained. a  verdict  for 
plalntiir. 

[Ed.  Mote. — For  other  cases,  see  Damages,  Cent  Dig.  }§  503-508;  Dec. 
Dig.  I  185.*] 
8.  Masteb  and  Sebvaki  (I  121*)— Liabilitt  fob  Injubies — Statutobt  P»o- 

VISIONS. 

Under  Labor  liaw  (Consol.  Laws  1909,  c.  81)  |  18,  providing  that  a  per- 
son employing  or  directing  another  to  perform  labor  of  any  kind  shall 
not  fumiedt,  erect,  or  cause  to  be  erected  for  the  performance  thereol 
scaffolds,  hoists,  etc.,  which  are  unsafe,  unsuitable,  or  improper,  and  which 
are  not  so  "constructed,  placed  or  operated"  as  to  glre  proper  protection 
to  the  life  and  limb  of  a  person  so  employed,  and  section  202,  providing 
that  an  employe  by  entering  upon  or  continuing  in  the  service  of  the  em- 
idoyer  shall  be  presumed  to  have  assented  to  the  necessary  risks  of  the 
occupation  or  employment  and  no  others,  and  that  the  necessary  risks 
shall  be  considered  as  including  those  only  Inherent  in  the  nature  of  the 
business  which  remain  after  the  employer  has  exercised  due  care  in  pro- 
viding for  the  safety  of  his  employes  and  has  complied  with  the  law  for 
their  greater  safety,  it  was  the  duty  of  an  employer  engaged  in  the  erect- 
ing of  a  building,  which  had  constructed  a  hoist  therein,  to  guard  such 
hoist  so  as  to  afford  reasonable  protection  from  falling  objects  to  an  em- 
ploye,  required,  in  the  performance  of  his  duty,  to  go  upon  such  hoist; 
the  safety  of  the  hoist  not  being  tested  by  its  own  intrinsic  sufBciency, 
but  also  with  reference  to  the  condltioitB  under  which  it  was  used. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  M  228- 
231 ;  Dec.  Dig.  i  121.»] 

Ingraham,  P.  J.,  and  Clarke,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Catherine  Coleman,  as  administratrix  of  Patrick  Cole- 
man, deceased,  against  the  Ruggies-Robinson  Company  and  another. 
The  complaint  was  dismissed  as  to  the  defendant  Thomas  &  Buckley 
Operating  Company,  and  judgment  rendered  ^or  plainti£F  for  $10,- 
061.08  against  the  defendant  named,  and  from  the  judgment  and  an 
order  denying  a  new  trial,  such  defendant  appeals.    Affirmed. 

Argued  before  INGRAHAM*,  P.  T..  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

John  Vernou  Bouvier,  Jr.,  of  New  York  City  (W.  Montague  Geer, 
Jr.,  of  New  York  City,  on  the  brief),  for  appellant. 
Edwin  D.  Webb,  of  New  York  City,  for  respondent. 

HOTCHKISS,  J.  The  action  was  brought  under  the  Labor  Law 
(Consol.  Laws  1909,  c.  31).  The  appellant  was  the  general  contractor 
for  the  erection  of  a  high  building  of  steel  construction,  and  the  plain- 
tiff's intestate  was  a  workman  in  its  employ.  For  the  use  of  itself  and 
its  subcontractors  indiscriminately,  as  their  needs  might  require,  de- 
fendant had  installed  a  double  hod  hoist  to  hoist  building  material  to 
the  various  floors.  These  hoists  were  bought  from  and  installed  by  a 
responsible  concern  who  made  a  specialty  of  such  work,  and  were  of 
a  type  in  common  use.  Each  hoist  consisted  of  an  open  platform  with 
a  vertical  post  on  either  of  those  of  its  two  sides  which  were  at  right 
angles  to  its  front  and  back.  At  about  the  height  of  a  man's  head, 
these  posts  were  connected  by  a  crossbar,  to  which  was  attached  the 
cable  by  which  the  hoist  was  raised  and  lowered.    Each  hoist  was  open 
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on  all  sides,  and  wholly  unprotected  from  objects  falling  from  above. 
The  hoists  ran  back  to  back  in  an  open  shaft,  which  extended  from 
the  basement  to  the  top  of  the  building,  and  was  intended  ultimately 
for  use  as  the  elevator  shaft  of  the  completed  building.  The  super- 
ficial area  of  the  platforms  of  the  two  hoists  was  considerably  less 
than  that  o'f  the  square  of  the  shaft,  so  that  the  hoists  did  not  "fit"  the 
shaft,  and  there  was  a  space  of  from  18  to  30  inches  between  the  ex- 
terior edges  of  three  sides  of  each  of  the  platforms  and  the  correspond- 
ing sides  of  the  shaft.  The  hoists  were  placed  back  to  back,  and  be- 
tween the  two  was  a  space  of  about  18  inches.  All  of  these  open 
spaces  were  large  enough  to  admit  objects  of  considerable  size,  which, 
falling  from  above,  might  strike  the  unprotected  platforms  of  the 
hoists,  if  the  latter  happened  to  be  below. 

On  November  14,  1910,  the  deceased  while  unloading  material  from 
one  of  these  hoists  at  the  third  floor,  a  task  to  which  he  had  been  put 
by  his  superior,  defendant's  foreman,  Ryan,  and  while  bending  over, 
in  the  act  of  lifting  a  piece  of  material,  was  struck  on  the  head  by  a 
brick  which  fell  from  above.  There  was  evidence  justifying  a  finding 
that  objects  frequently  fell  or  were  thrown  down  this  shaft,  and  that 
to  Ryan's  knowledge  this  condition  had  existed  for  some  time  before 
the  day  of  the  accident.  In  fact  the  situation  and  surroundings  of  this 
open  shaft  were  obviously  such  as  to  suggest  danger  from  falling  ob- 
jects to  any  one  working  in  the  shaft  or  upon  the  hoists.  It  is  to  be 
inferred  that  appellant  itself  recognized  the  prudence  of  covering  such 
of  the  open  spaces  as  it  was  possible,  under  the  circiunstances,  to  pro- 
tect, namely,  the  spaces  between  the  front  edp;e  of  each  platform  and 
the  edges  of  the  several  floors  because  some  time  prior  to  the  accident 
the  defendant  had  given  instructions  to  that  effect,  which  instructions 
had  been  obeyed  so  far  as  possible,  but  many  of  the  planks  used  for 
the  purpose  had  been  taken  away  and  used  in  building  scaffolds. 
There  was  no  direct  evidence  from  whence  came  the  brick  which  hit 
the  deceased,  or  through  what  particular  aperture  or  apertures  it  de- 
scended in  the  course  of  its  fall,  but  at  the  time  of  the  accident  the 
other  hoist  was  in  use  by  the  defendant  to  convey  brick  and  cement 
to  some  of  the  upper  floors,  and  was  then  at  a  point  considerably  above 
the  hoist  on  which  the  deceased  was  working,  from  which  fact  alone 
the  jury  might  have  inferred  that  the  brick  fell  from  this  other  hoist. 

Prior  to  the  accident,  the  deceased  was  in  good  health.  From  the 
blow  caused  by  the  brick  he  suffered  a  compound  fracture  of  the  skull, 
for  which  a  serious  operation  was  performed,  as  the  result  of  which 
a  raw  space  was  left,  exposing  the  brain.  The  woUnd  was  still  open 
and  discharging  when  he  left  the  hospital,  to  which  for  a  considera- 
ble time  he  was  compelled  to  return  daily  for  treatment  The  wound 
continuing  rebellious,  shortly  after  January  31st  a  further  operation 
was  performed,  but  the  wound  refused  to  heal.  About  the  20th  of 
March,  his  sputum  was  examined,  and  pulmonary  tuberculosis  was  dis- 
covered,  from  which  time  the  disease  steadily  progressed  until  the 
28th  of  April,  1911,  when  the  deceased  died  from  pulmonary  tuber- 
culosis. One  of  the  plaintiff's  physicians  testified  that  at  the  second 
operation  the  condition  of  some  of  the  bone  tissue  of  the  skull  was 
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such  as  to  justify  the  suspicion  that  tuberculosis  then  existed  at  that 
point.  Taken  as  a  whole,  the  plaintiffs  medical  testimony  was  to  the 
effect  that  the  blow  and  the  subsequent  operation  lowered  the  vitality 
of  the  deceased  and  decreased  his  powers  of  resistance  so  as  to  make 
him  peculiarly  susceptible  to  the  tubercular  germ,  and  that  it  was  fairly 
to  be  inferred  that  the  tuberculosis  from  which  he  died  was  the  direct 
result  of  his  injury. 

[1]  A  notice  under  section  201  was  duly  served  on  the  plaintiff's 
behalf.  Defendant  conceded  such  service,  and  takes  no  exception  to 
the  form  of  the  notice.  A  copy  was  attached  to  the  complaint,  and  the 
objection  now  urged  is  that  because  the  notice  was  not  formally  of- 
fered in  evidence,  the  action  must  fail.  There  is  no  force  in  this  ob- 
jection. Holmes  v.  Jones,  121  N.  Y.  461,  24  N.  E.  701 ;  Field  v.  Sur- 
pless,  83  App.  Div.  268,  82  N.  Y.  Supp.  127.  The  defendant's  oppor- 
tunity to  attack  the  sufficiency  of  the  notice  was  as  open  as  if  it  had 
been  formally  offered  in  evidence,  and  a  failure  so  to  offer  it  in  no  way 
militated  against  any  of  defendant's  rights. 

[2]  The  question  whether  death  or  injury  from  a  secondary  cause 
may  or  may  not  be  the  proximate  result  of  the  wrongful  act  com- 
plained of  has  been  so  often  and  so  fully  examined  (Sallie  v.  N.  Y. 
Railway  Co.,  110  App.  Div.  665,  97  N.  Y.  Supp.  491;  McCahill  v. 
N.  Y.  Transportation  Co.,  201  N.  Y.  221,  94  N.  E.  616,  Ann.  Cas. 
1912A,  961),  that  no  further  discussion  of  tfie  authorities  is  necessary. 
We  deem  the  evidence  on  this  subject  ample  to. sustain  the  verdict. 

[3]  On  the  trial  the  defendant's  counsel  urged  that  the  measure  of 
defendant's  duty  was  reasonable  care,  and  that  if  the  hoist  qua  hoist 
was  sufficient,  the  defendant  performed  its  whole  obligation,  and  was 
not  called  upon  to  furnish  a  hoist  so  covered  or  protected  as  to  offer 
any  degree  of  security  from  risks  arising  from  extraneous  conditions. 
The  view  of  the  learned  trial  justice  was  that  it  was  for  the  jury  to 
say  whether  the  hoist  was  such  as,  under  all  the  circumstances,  af- 
forded the  deceased  reasonable  protection  from  objects  falling  from 
above,  and  that  the  employers'  duty  was  not  satisfied  by  the  exercise 
of  any  degree  of  care  less  than  such  as  offered  such  protection.  We 
concur  in  this  interpretation  of  the  statute.  The  provisions  of  section 
18  are  very  broad. 

"A  person  employing  or  directing  another  to  perform  labor  of  any  kind 
•  •  •  shall  not  furnish  or  erect  or  cause  to  be  furnished  or  erected  for 
the  performance  of  such  labor,  scaffolds,  hoists,  *  *  *  or  other  mechani- 
cal contrlyances  which  are  unsafe,  unsuitable  or  improper,  and  which  are  not 
so  constructed,  placed  and  operated  as  to  give  proper  protection  to  the  life 
and  limb  of  a  person  so  employed  or  engaged."  < 

In  connection  with  this  must  be  read  section  202,  to  the  effect  that 
the  necessary  risks  assumed  by  the  servant  are  only  such  as  are  "in- 
herent in  the  nature  of  the  business,  which  remain  after  the  employer 
has  exercised  due  care,"  and  has  complied  with  the  law.  Section  18 
is  part  of  a  comprehensive  scheme  to  improve  the  conditions  under 
which  labor  is  employed,  and  to  afford  workmen  greater  security  from 
injury.  The  object  of  the  statute,  a  purpose  which,  to  my  mind,  its 
words  amply  support,  was  not  merely  to  secure  scaffolds,  hoists,  and 
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Other  "contrivances,"  which  were  in  and  of  themselves  safe  and  secure, 
but  to  enforce  the  furnishing  by  employers  of  implements  or  apparatus 
"so  constructed,  placed  and  operated  as  to  give  proper  protection"  tin- 
der the  particular  conditions  pertaining  to  their  use.  If  they  fail  to 
come  up  to  this  standard,  however  excellent  they  may  be  in  design, 
construction,  or  material,  they  are  "unsafe,"  "unsuitable,"  and  "im- 
proper," and  not  what  the  law  contemplates  and  enjoins.  True,  the 
hoist  in  question  was  not  primarily  intended  to  carry  human  beings,  but 
it  was  necessary  for  workmen,  for  the  deceased  at  least,  to  go  upon  it 
in  the  performance  of  his  duty,  and  thus  to  subject  himself  to  dangers 
which  were  naturally  to  be  apprehended  in  view  of  the  conditions  un- 
der which  the  hoist  was  maintained.  Failure  to  so  guard  the  hoist 
as  to  afford  the  deceased  reasonable  protection  from  such  dangers  was, 
to  my  mind,  a  failure  to  obey  ihe  statute. 

We  are  cited  to  no  case  exactly  in  point,  but  in  several  cases  under 
section  200  of  the  act  a  similar  construction  has  been  given  to  "plaiit," 
"ways,"  or  "machinery,"  the  safety  of  which  has  been  tested,  not  by 
their  own  intrinsic  sufficiency  alone,  but  as  well  with  reference  to  the 
conditions  under  which  they  were  used.  Sullivan  v.  Greenhut-Siegel 
Cooper  Co.,  155  App.  Div.  391,  140  N.  Y.  Supp.  263;  Lipstein  v. 
Provident  Loan  Soc,  154  App.  Div,  732,  139  N.  Y.  Supp.  799.  A 
like  interpretation  has  been  given  to  the  term  "machinery"  as  used  in 
the  English  Act.  See  Heske  v.  Samuelson,  L.  R.  12  Q.  B.  Div.  30, 
cited  in  the  Sullivan  Case,  which  involved  facts  very  similar  to  the 
present;  also  Weblin  v.  Ballard,  L.  R.  17  Q.  B.  Div.  122.  The  measure 
of  defendant's  duty  was  not  due  care,  for  the  statute  cast  upon  the 
defendant  the  burden  of  compliance  with  its  terms.  As  was  said  in 
Smith  V.  Variety  Iron  &  Steel  Works  Co.,  147  App.  Div.  242,  244,  131 
N.  Y.  Supp.  1033  (affirmed  208  N.  Y.  543,  101  N.  E.  709),  a  scaffold 
case,  if  section  18  enjoins  no  more  than  reasonable  care  on  the  part  of 
the  master,  there  was  no  reason  for  its  enactment,  for  such  was  the 
common  law.  To  the  same  effect  are  Caddy  v.  Interborough  Rapid 
Transit  Co.,  195  N.  Y.  415,  88  N.  E.  747,  30  L.  R.  A.  (N.  S.)  30; 
Armenti  v.  Brooklyn  Union  Gas  Co.,  157  App.  Div.  276,  281,  282,  142 
N.  Y.  Supp.  420,  and  other  cases.  Whether,  under  the  circumstances, 
the  hoist  was  safe  was  a  question  for  the  jury.  Haggblad  v.  Brooklyn 
Heights  Railroad  Co.,  117  App.  Div.  838,  102  N.  Y.  Supp.  1039: 
Schmidt  v.  Rohn,  127  App.  Div.  220,  110  N.  Y.  Supp.  1086. 

The  judgment  should  be  affirmed,  with  costs. 

SCOTT  and  DOWUNG,  JJ.,  concur. 

CLARKE,  J.  (dissenting).  Section  18  of  the  Labor  Law  provides 
that: 

"A  person  emplo3rtng  or  directing  another  to  perform  labor  of  any  kind  In 
the  erection,  repairing,  altering  or  painting  of  a  house,  bnlldlng  or  structure 
shall  not  furnish  or  erect,  or  cause  to  be  furnished  or  erected  for  the  perform- 
ance of  such  labor,  scaffolding,  hoists,  stays,  ladders  or  other  mechanical  con- 
trivances which  are  unsafe,  unsuitable  or  improper,  and  which  are  not  so 
constructed,  placed  and  operated  as  to  give  proper  protection  to  the  life  and 
limb  of  a  person  so  employed  or  engaged." 
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The  hoist  under  consideration  in  the  case  at  bar  was  the  ordinary 
hod  hoist  operated  by  engine  and  cable  for  the  purpose  of  elevating 
materials  in  a  building  in  process  of  construction.  Similar  hoists  are 
in  general  use  for  such  purposes  in  the  city  of  New  York,  and  the 
evidence  is  overwhelming  that  at  the  time  of  the  occurrence  complained 
of  such  hoists  were  not  covered. 

The  interpretation  of  the  provision  of  the  statute  made  in  the  pre- 
vailing opinion,  it  seems  to  me,  imports  to  it  a  meaning  not  in  the  con- 
templation of  the  Legislature  at  the  time  of  the  passing  of  the  act,  and 
to  fall  within  the  realm  of  legislation  and  not  interpretation.  It  has 
been  thoroughly  establishied  by  a  line  of  cases  that  the  duty  placed  upon 
the  master  by  said  section  is  an  absolute  and  personal  duty  that  may 
not  be  delegated.  But  in  each  of  the  cases  cited  by  the  respondent 
there  was  a  weakness  or  defect  in  the  scaffold,  hoist,  ladder,  or  other 
mechanical  contrivance,  which  defect  was  the  direct  cause  of  the  ac- 
cident complained  of — the  rope  broke,  the  scaffold  fell,  or  the  con- 
trivance gave  way. 

The  interpretation  now  sought  to  be  placed  upon  the  act — that  it 
is  the  absolute  duty  of  the  master  to  protect  a  workman  tipon  any 
such  contrivance  from  outside  extraneous  and  independent  injury — 
seems  to  me  unwarranted.  If  the  hod  ho'ist  must  be  inclosed  or  cov- 
ered, then  a  scaffold  or  a  ladder  must  be  .provided  with  the  same  pro- 
tection, for  a  man  working  upon  a  scaffold  or  a  ladder  is  equally  ex- 
posed to  the  danger  of  being  struck  by  a  falling  brick  or  other  article 
in  the  course  of  the  construction  or  repair  of  a  building.  Thus  the 
employer  would  in  fact  become  the  insurer  of  his  workmen's  safety 
in  connection  with  any  such  appliance,  not  only  in  respect  to  its  own 
strength  and  safety,  but  from  outside  danger.  It  may  well  be  that 
such  a  law  would  be  desirable,  and  that  the  mere  fact  of  injury  in  an 
employment  should  entitle  the  employ^  to  compensation.  This  doc- 
trine must  be  announced  by  the  people  and  the  Legislature,  and  not  by 
the  courts,  whose  duty  it  is  to  decide  what  the  law  is  and  not  what 
it  ought  to  be. 

The  learned  court  charged  the  jury: 

"That  there  Is  no  eyidence  in  this  case  that  the  fall  of  the  brick  was  dae 
to  the  negligent  act  of  the  defendant  or  any  of  the  defendant's  servants,  and 
yon  may  not  base  any  verdict  upon  any  aasumed  negligence  in  so  far  as  the 
dropping  of  the  brick  la  concerned." 

But  he  refused  to  charge : 

"If  the  jury  does  not  believe  that  on  or  before  the  14th  day  of  November, 
1910,  it  was  the  general  custom  and  usage  to  cover,  hod  hoists  of  this  charac- 
ter, then  the  jury  can  attack  the  existence  of  any  negligence  on  the  part  of 
this  defendant  in  not  covering  these  hod  hoists." 

He  also  refused  to  charge: 

"There  being  no  statutory  duty  on  the  part  of  the  defendant  to  place  a 
gnard  or  cover  over  this  hoist  or  a  partition  between  the  hoists,  then  ttie  bur- 
den of  showing  the  practicability  of  placing  a  guard  over  or  partition  over  or 
between  the  hoists  is  on  the  plaintiff." 

The  case  was  tried  and  submitted  to  the  jury  upon  the  theory  that 
the  law  required  the  hod  hoist  to  be  covered. 
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In  my  opinion  the  statute  was  erroneously  construed,  and  the  judg- 
ment and  order  appealed  from  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

INGRAHAM,  P.  J,  concurs. 

ass  App.  Dlv,  766.) 

MILLER  T.  MIIXaER, 

(Supreme  Court,  Appellate  Division,  lliird  Department    November  12,  1913.) 

DivoBCE  (S  182*) — ^Appeax — ^Allowancb  vob  Cotjncil  E^xa  and  Kzfensss. 

A  wife,  defendant  in  a  divorce  action,  whose  counterclaim,  asking  a 
separation  on  the  ground  of  abandonment,  was  sustained,  was  entitled, 
pending  the  husband's  appeal  therefrom,  to  an  allowance  for  the  purposes 
of  the  appeal,  and  also  for  any  past  expenses,  the  payment  of  which  might 
be  necessary  to  enable  her  to  protect  her  rights. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  fi  668,  587,  588, 
625,  638,  641,  657;    Dec  Dig.  {  182.*] 

Appeal  from  Special  Term,  Tomi^ins  County. 

Action  for  divorce  by  Almond  Miller  against  Bethel  Anderson  Mil- 
ler, with  counterclaim  asking  for  a  separation.  From  an  order  award- 
ing to  defendant  $525  for  counsel  fees  and  expenses,  in  addition  to  a 
previous  order  of  $150  counsel  fees,  plaintiff  appeals.  Modified  and 
aiKrmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Cobb,  Cobb,  McAllister  &  Feinberg,  of  Ithaca  (Fordyce  A.  Cobb, 
of  Ithaca,  of  counsel),  for  appellant. 
David  M.  Dean,  of  Ithaca,  for  respondent. 

JOHN  M.  KELLOGG,  J.  In  this  action,  brought  by  the  plaintiff 
to  obtain  a  divorce  from  his  wife  on  the  ground  of  adultery,  she  de- 
nied adultery  upon  her  part  and  as  a  counterclaim  asked  for  a  separa- 
tion on  the  ground  of  abandonment.  On  motion  of  the  defendant  an 
order  was  made  settling  the  issues  for  a  jury  trial,  both  as  to  the  de- 
fendant's adultery  and  as  to  the  abandonment  The  jury  found  with 
the  defendant  upon  both  issues,  and  the  case  was  held  for  a  disposi- 
tion of  the  other  issues  at  a  future  time.  Thereafter  the  plaintiff  ap- 
pealed to  the  Appellate  Division  from  the  order  settling  the  issues, 
and  that  appeal  is  still  undetermined.  Before  the  trial,  the  defendant, 
upon  proof  that  the  plaintiff  had  abandoned  her,  and  that  she  had  pros- 
ecuted an  action  against  him  for  moneys  expended  for  her  support 
and  maintenance,  and  had  obtained  a  judgment  therefor,  which  was 
unpaid,  and  which  in  supplementary  proceedings  she  had  been  unable 
to  collect,  and  that  in  support  of  herself  and  the  prosecution  of  said 
action  she  had  exhausted  her  entire  income  and  property,  and  had  no 
means  to  carry  on  the  action,  she  obtained  an  order  for  $150  counsel 
fee  and  $5  per  week  alimony. 

After  the  appeal  by  the  plaintiff  the  defendant  applied  to  the  court 

'For  other  cases  see  same  topic  &  i  mniBBK  In  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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for  an  allowance  of  counsel  fees  and  expenses,  showing  that  she  had 
expended  $375  in  the  defense  of  the  action  up  to  that  time,  and  had 
incurred  for  additional  necessary  disbursements,  witness  fees,  travel- 
ing expenses,  and  copies  of  record  over  $300,  and  that  in  order  to  com- 
plete tiie  trial  of  the  action  it  would  require  an  expenditure  of  other 
sums  of  money  for  her  to  come  to  the  place  of  trial  with  her  witnesses, 
and  in  order  to  carry  on  said  appeal  it  would  be  necessary  to  require 
additional  sums  of  money  for  attorneys,  counsel,  traveling  expenses, 
and  printing.  She  refers  to  and  makes  a  part  of  the  application  the 
affidavits  upon  which  the  previous  order  for  alimony  and  counsel  fees 
was  made.  The  order  appealed  from  directs  the  plaintiff  to  pay  $525 
for  counsel  fees  and  expenses.  The  appeal  is  based  upon  the  conten- 
tion that  the  allowance  is  entirely  for  past  services  and  expenses,  and 
the  payment  thereof  is  not  necessary  in  order  to  enable  the  defendant 
to  continue  the  action,  but  is  to  reimburse  her  for  things  already  paid 
for  or  acquired  on  her  credit 

In  McCarthy  v.  McCarthy,  137  N.  Y.  500,  33  N.  E.  550,  where  the 
findings  were  in  favor  of  the  wife,  and  she  had  nothing  to  do  but  to 
enter  judgment  upon  them,  the  court  refused  her  an  allowance  to 
cover  past  expenses.  The  case,  however,  recognizes  the  right  to  apply 
for  an  allowance,  after  an  appeal  taken,  for  the  purposes  of  the  ap- 
peal, and  also  to  cover  any  past  expenses  the  payment  of  which  might 
be  necessary  to  enable  the  defendant  to  protect  her  rights. 

The  plaintiff  is  evidently  contesting  the  case  at  every  point,  and  the 
court  could  very  properly  make  an  allowance  to  cover  the  completion 
of  the  trial  and  the  appeal  from  the  order.  Considering  the  history 
of  the  litigation  and  the  facts  shown,  a  reasonable  allowance  is  there- 
fore proper  to  enable  the  defendant  to  complete  the  trial  of  the  ac- 
tion and  defend  the  appeal.  $525  seems  a  large  allowance  at  this 
time.    It  seems  probable  that  $300  would  be  ample. 

The  order  is  therefore  modified,  by  reducing  the  allowance  to  that 
amount,  and,  as  modified,  affirmed,  with  costs.    All  concur. 


(158  App.  DiT.  857.) 

McARDLB  et  al.  T.  ROYAL  INS.  CO.,  Limited. 

(Supreme  Court,  Appellate  Division,  Third  Department    Novembn  12,  1913.) 

IHSUBAROK  (§  641») — AonoN  OM  PouoT— SEOMsmr  o»  Bbplt. 

Wbere  the  insurer,  by  a  policy  providing  that  loss,  If  any,  should  be 
payable  to  the  mortgagee  as  his  interest  should  appear,  with  subrogation 
to  the  rights  of  the  mortgagee,  after  the  commencement  of  action  by  the 
owner,  paid  the  full  amount  to  the  mortgagee,  and  by  answer  set  up, 
among  other  things,  the  fact  of  such  payment  as  a  complete  defense, 
which,  if  established,  would  bar  recovery,  it  was  proper  to  compel  the 
plaintiff  to  reply  thereto. 

[Ed.  Note. — For  other  cases,  see  Insurance,  C!ent  Dig.  i|  1554, 1626, 1628. 
1629;   Dec.  Dig.  S  641.«] 

Appeal  from  Special  Term,  Albany  County. 

Action  by  Mary  A.  McArdle  and  others  against  the  Royal  Insur- 
ance Company,  Limited.    From  an  order  denying  defendant's  motion 

•For  other  cum  mo  lama  toplo  A  J  mniBBB  in  Dae.  ft  Am.  Digs.  1907  to  data,  ft  Rap'r  Indeza* 
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to  compel  plaintiffs  to  reply  to  the  first  defense  contained  in  its  an- 
swer, defendant  appeals.    Reversed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Cardozo  &  Nathan,  of  New  York  City  (Edgar  J.  Nathan  and  Ray- 
mond Reubenstein,  both  of  New  York  City,  of  counsel),  for  appellant. 

John  F.  O'Brien,  of  Albany  (William  E.  Woollard,  of  Albany,  of 
counsel),  for  respondents. 

HOWARD,  J.  The  plaintiffs  own  property  in  the  city  of  Albany, 
and  on  June  7,  1912,  the  date  of  the  fire,  they  carried  insurance  with 
the  defendant.  In  the  policy  was  the  usual  provision  that  loss,  if  any, 
be  payable  to  the  mortgagee  as  its  interest  should  appear,  with  priv- 
ilege to  the  insurance  company  of  being  subrogated  to  the  rights  of  the 
mortgagee.  After  the  fire,  proofs  of  loss  were  duly  presented  to  the 
defendant ;  but  the  defendant  did  not  pay  the  claim.  On  January  7, 
1913,  the  plaintiffs  began  this  action  on  the  policy.  On  January  8th 
the  defendant  paid  the  full  amount  of  the  policy  to  the  mortgs^ee. 
The  defendant  answered  the  complaint,  denying  material  allegations 
therein,  and  setting  up  as  a  defense  the  fact  of  this  payment ;  jJso  the 
defense  of  arson.  A  motion  was  made  by  the  defendant  to  compel  the " 
plaintiffs  to  reply  to  the  defense  of  payment.  The  motion  was  denied, 
and  an  appeal  brings  the  matter  to  us. 

The  defense  seems  to  be  complete  on  its  face.  The  policy  imposed 
upon  the  insurance  company  the  duty  to  pay  the  loss  in  case  of  fire  to 
the  mortgagee.  The  defendant  alleges  in  its  answer  that  it  has  done 
this.  If  this  be  so,  there  can  be  no  further  recovery — ^no  recovery  at 
all  by  the  plaintiffs.  If  the  plaintiffs  have  any  way  of  meeting  this 
apparently  perfect  defense,  they  should  be  compelled  to  disclose  it  by 
a  reply.  By  so  doing  it  clarifies  and  simplifies  the  issues,  and  narrows 
the  trial  down  to  its  smallest  possible  limits.  If  there  be  no  way  open 
to  the  plaintiffs  to  overcome  this  defense,  a  reply,  or  a  failure  to  reply 
in  case  no  reply  can  be  made,  puts  the  defendant  in  position  to  move 
for  judgment  on  the  pleading.  It  is  well  that  the  issues  be  distinctly 
defined  before  a  trial  begins.  The  court  should  know,  and  everybody 
concerned,  as  far  as  may  be,  should  know,  what  issues  are  to  be  tried, 
when  the  litigants  enter  the  courtroom.  This  saves  time;  this  pre- 
vents surprise;  this  promotes  justice. 

The  order  appealed  from  should  be  reversed,  with  costs.  All  con- 
cur. 


(159  App.  Dlv.  228.) 

In  re  DONOVAN. 

(Supreme  Court,  Appellate  Division,  First  Department    November  21,  1913.) 
DivoBCK  (S  264*) — ^Alimony — Judgment — Supplemental  Pboceedutos. 

Tinder  Code  Civ.  Proc.  i  2458,  providing  that  to  enable  the  judgment 
creditor  to  maintain  special  proceedings  the  Judgment  must  have  been 
rendered  upon  the  Judgment  debtor's  appearance  or  service  of  the  sum- 
mons, for  a  sum  not  less  than  |25  or  substituted  service  of  the  summons, 
a  wife  who  has  obtained  a  final  decree  of  separation  from  her  husband 

•For  oUier  cases  see  saine  topic  &  i  nuubeb  In  Deo.  ft  Am.  Digs.  U07  to  data,  A  Rep'r  Index** 
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with  award  of  alimony  can  move  tbe  court  without  notice  to  defendant 
for  the  entry  of  Judgment  for  Installments  of  alimony  in  arrears  amount- 
ing to  more  than  $25 ;  8U<di  action  not  being  the  rendition  of  a  new  judg- 
ment, but  merely  a  means  of  putting  the  Judgment  in  such  form  that  exe- 
cution might  Issue  thereon. 

[Ed.  Mote. — For  other  cases,  see  Divorce,  Cent  Dig.  $  739;   Dec.  Dig. 
i  264.*] 

Appeal  from  Special  Term,  New  York  County. 

Application  by  Bridget  Donovan,  judgment  creditor,  for  an  order 
for  the  examination  of  Edward  F.  Donovan,  judgment  debtor  in  pro- 
ceedings supplementary  to  execution.  From  an  order  denying  a  mo- 
tion to  vacate  an  order  for  his  examination,  the  judgment  debtor  ap- 
peals.   Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  MclAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Isaac  N.  Miller,  of  New  York  City  (Jacob  Landy,  of  New  York 
City,  of  counsel),  for  appellant. 

Goldsmith,  Rosenthal,  Mork  &  Baum,  of  New  York  City  (Max 
Horowitz,  of  New  York  City,  of  counsel),  for  respondent. 

CLARKE,  J.  Bridget  Donovan  obtained  a  final  decree  of  separation 
from  her  husband,  Edward  F.  Donovan,  on  December  17,  1909,  award- 
ing her  $22  a  week  alimony.  The  defendant  paid  the  alimony  as  re- 
quired down  to  February  1,  1912.  Plaintiff  thereafter  made  a  mo- 
tion to  punish  defendant  for  contempt  for  nonpayment,  and  an  order 
was  made  committing  him  to  the  county  jail,  where  he  was  incar- 
cerated for  three  months,  when  he  was  released.  No  further  payment 
of  said  alimony  has  been  made  down  to  the  present  date. 

On  March  19,  1913,  there  was  due  and  owing  $1,353.29  alimony 
with  interest  thereon.  On  March  27,  1913,  judgment  was  duly  dock- 
eted for  said  amount  by  the  clerk  upon  an  order  of  the  court  made 
upon  due  notice.  Subsequently  an  execution  was  issued,  which  ex- 
ecution was  returned  wholly  unsatisfied.  On  May  12,  1913,  an  order 
was  granted  requiring  the  defendant  to  appear  and  be  examined  in 
proceedings  supplementary  to  execution.  On  the  return  day  the  de- 
fendant failed  to  appear  personally,  but  was  represented  by  counsel 
who  interposed  objections  challenging  the  jurisdiction  of  the  court. 
The  contention  was  that  the  order  for  the  examination  of  the  defend- 
ant was  improperly  issued,  on  the  theory  that  the  order  was  not  in 
compliance  with  section  2458  of  the  Code  of  Civil  Procedtu-e,  in  that 
^e  judgment  entered  on  the  27th  of  March,  1913,  was  granted  upon  a 
motion  and  not  upon  the  personal  service  of  the  summons  and  com- 
plaint. The  court  suggested  that  an  application  be  made  at  Special 
Term,  part  1,  upon  notice,  to  vacate  the  order,  which  was  done,  and 
from  the  order  denying  that  motion  this  appeal  is  taken. 

The  judgment  creditor  has  followed  the  method  pointed  out  by  Mr. 
Justice  Scott  in  Thayer  v.  Thayer,  145  App.  Div.  268,  129  N.  Y.  Supp. 
1035,  which  presented  a  similar  state  of  facts  down  to  the  docketing 
of  the  judgment.  The  right  to  docket  a  judgment  for  unpaid  alimony, 
upon  the  facts  here  presented,  cannot  be  questioned  in  this  court 
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The  sole  point  raised  is  that  the  proceedings  for  examination  sup- 
plementary to  execution  are  statutory,  unknown  to  the  common  law, 
and  require  technical  conformity  to  the  statute.  That  as  section  2458 
of  the  Code  provides : 

"In  order  to  entitle  a  Judgment  creditor  to  maintain  either  of  the  special 
proceedings  authorized  by  this  article  (supplementary  proceedings  before  or 
after  return  of  execution),  the  Judgment  must  have  been  rendered  upon  the 
Judgment  debtor's  appearance  or  personal  service  of  the  summons  upon  him, 
for  a  sum  not  less  than  $25  or  substituted  service  of  the  summons  upon  him" 

— ^this  judgment  was  not  so  rendered,  but  upon  motion. 

The  answer  is  to  be  found  in  the  Thayer  Case,  supra,  where  this 
court  said: 

"Such  an  order  is  not  the  rendition  of  a  new  Judgment  for  the  amount,  but 
merely  a  means  of  putting  Into  practical  eifect  the  plaintUTs  right  to  have 
her  Judgment  put  in  such  form  that  execution  can  be  Issued  upon  it" 

Of  course,  this  judgment  is  made  in  the  action  and,  though  an  order 
intervene,  is  upon  the  original  service  of  the  summons  and  complaint 
therein.  It  follows  that,  if  we  were  right  in  directing  such  judgments 
for  unpaid  alimony  to  be  entered,  the  judgment  so  entered  necessarily 
carries  with  it  the  proper  means  to  compel  the  satisfaction  thereof, 
viz.:  First,  the  issuance  of  an  execution;  and,  second,  proceedings 
supplementary  to  execution. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs  and  dis- 
bursements to  respondent   All  concur. 


PATEBNOSTRO  v.  NEW  YORK  CENT.  &  H.  B.  E.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department.    November  28, 1913.) 

Watebs  and  Wateb  Coubsbb  (S  126*) — Obstbuction  of  Dsain — SumoiERcr 
OF  Evidence. 

EiVldence  in  an  action  for  the  obstruction  of  a  drain  while  an  old  sya* 
tem  of  drainage  was  being  supplanted  by  a  new  arrangement  held  Insuffi- 
cient to  show  that  in  the  meantime  there  was  a  negligent  interruption  of 
the  drain  by  the  defendant  railroad  company. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Gent  Die. 
IS  130,  141,  142;  Dec.  Dig.  8  126.*] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Frank  Paternostro  against  the  New  York  Central  &  Hud- 
son River  Railroad  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed,  and  new  trial  granted. 

Argued  before  TENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUT>fAM,  JJ. 

John  F.  Brcnnan,  of  Yonkers,  for  appellant 
lolmes  Jones,  of  Tuckahoe,  for  respondent 

PER  CURIAM.  The  evidence  shows  that  the  old  system  of  drain- 
age was  continued  until  the  new  arrangement  was  completed  in  1909. 
The  question  is  whether  meantime  there  was  a  negligent  interruption 
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of  it.  Of  that  there  is  not  sufficient  evidence.  The  evidence  tends  to 
show  that  the  culvert  continued  eflfective.  But  the  plaintiff  testified 
to  the  free  condition  of  his  pipe,  that  there  was  water  in  it,  and  in  the 
cotmnon  drain  as  it  met  the  culvert,  but  that  no  water  came  through 
to  the  west  side.  But  he  states  that  he  saw  the  culvert.  If  the  de- 
fendant had  covered  it,  he  could  not  have  seen  its  end.  He  does  not 
state  that  he  saw  any  indications  that  the  embankment  or  material  con- 
nected with  the  work  had  encroached  on  the  outlet  of  the  culvert  The 
stoppage  of  tiie  culvert  is  not  traced  to  any  act  of  the  defendant. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
l^anted;  costs  to  abide  the  event 


(150  App.  Dlv.  359.) 

SKINNEB  T.  WATSON. 

(Supreme  Cotirt  Appellate  Division,  Second  Department   November  28,  1918.) 

Fbattds,  Statute  of  (|  125*) — Contbact  or  Sale — ^Validity — Reuxdt. 

Where  plaintiff  purchased  personal  property  under  an  executory  con- 
tract void  under  the  statute  of  frauds,  and  after  being  put  in  possession 
the  property  was  taken  from  him,  his  remedy  was  in  replevin  or  for  con- 
version, and  not  to  recover  damages  for  breach  of  contract. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Statute  of,'  Cent  Dig.  {{  275- 
2T7% ;   Dec.  Dig.  1 125.*] 

Appeal  from  Trial  Term,  Dutchess  County. 

Action  by  Arthur  C.  Skinner  against  E.  Vail  Watson.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  defendant's  motion 
for  new  trial,  he  appeals.    Reversed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 

Schlosser  &  Donnelly,  of  Beacon,  for  appellant 
Alice  M.  Crosby,  of  Fishkill-on-Hudson  (George  Wood,  of  Pough- 
keepsie,  on  the  brief),  for  respondent 

BURR,  J.  This  action  was  brought  for  the  specific  performance  of 
an  alleged  agreement  to  sell  the  stock  in  trade,  appurtenances,  and 
j[ood  will  of  an  automobile  garage  business  carried  on  by  the  defend- 
ant, or,  in  lieu  thereof,  for  damages  for  breach  of  such  contract 
Without  objection,  the  action  seems  to  have  been  treated  by  the  parties 
as  an  action  for  damages  for  breach  of  such  contract,  and  was  brought 
to  trial  before  the  court  and  a  jury. 

Among  other  defenses  was  that  the  alleged  agreement  was  one  for 
the  sale  and  purchase  of  personal  property  of  the  value  of  $50  and 
more,  and  that  neither  the  said  contract  nor  any  note  or  memorandum 
thereof  was  in  writing,  and  that  the  same  was  void  under  the  statute 
relating  to  the  sale  of  personal  property.  Personal  Property  Law 
(Laws  1909,  c  45;  Consol.  Laws  1909,  c.  41),  art  3,  §  31,  subd.  6. 
Upon  the  trial  it  appeared  affirmatively  by  plaintiff's  evidence  that 
whatever  agreement  there  was  upon  the  subject  was  an  oral  one,  and 
at  the  close  of  the  plaintiff's  case  a  motion  to  dismiss  was  made  upon 

*For  otber  cwsi  sts  nme  topic  &  i  NtruBEB  In  Dec.  A  Am.  Digs.  1907  to  data.  A  Rep'r  IndexM 


Digitized  by 


Google 


284  144  NEW  TORK  SUPPLEMBNT  (Sup.  Ct. 

the  grounds,  among  others,  that  there  was  no  enforceable  contract, 
which  motion  was  renewed  at  the  close  of  the  entire  case;.  The  jury 
rendered  a  verdict  for  the  plaintiff  for  a  sum  representing  the  value 
of  the  loss  of  the  contract. 

This  verdict  and  the  judgment  entered  thereon  cannot  be  sustained. 
There  was  evidence  offered  on  the  part  of  the  plaintiff  of  performance 
of  the  contract  by  putting  him  in  possession  of  the  property  which 
was  the  subject-matter  thereof.  If  we  concede  for  the  sake  of  the 
argtmient  that  such  evidence  was  sufficient,  plaintiff  could  not  recover 
in  this  action.  If  such  possession  was  interfered  with,  his  remedy 
was  not  an  action  for  damages  for  breach  of  a  contract,  but  one  either 
in  replevin  or  conversion.  Upon  the  pleadings  plaintiff  has  recovered 
a  judgment  for  breach  of  an  executory  contract,  void  under  the  statute 
of  frauds,  upon  evidence  that  the  contract  had  been  fully  performed. 

The  notice  of  appeal  specifies  that  the  appeal  is  taken,  not  only  from 
the  judgment,  but  also  from  an  order  denying  a  motion  for  a  new 
trial.  It  does  not  appear  from  the  record  that  any  such  motion  was 
made,  but  the  error  referred  to  is  sufficiently  presented  by  the  motions 
to  dismiss  the  complaint  upon  the  grounds  specified. 

Tbe  judgment  appealed  from  should  be  reversed,  and,  as  upon  the 
present  pleadings  the  action  cannot  be  maintained,  the  complaint  should 
be  dismissed,  with  costs  of  this  action  and  of  the  appeaL    All  concur. 


(150  App.  DlT.  464.) 

PEOPLE  v.  DAVIS  et  aL 

(Supreme  Cotirt,  Appellate  Dirislon,  Second  Department    November  21,  1913.) 

CORSPIBAOT   (i   43*) — PBEVERTIRa   EXEBCISK  OF  liAWFOL  TRADE  OB   CALLII^G — 

Indictment. 

Penal  Law  (ConsoL  Laws  1909,  c.  40)  {  680,  snbd.  5,  provides  that  con- 
spiracy may  consist  of  an  agreement  to  prevent  anotber  from  exercising 
a  lawfnl  trade  or  by  force  or  threats,  or  by  interfering  or  threatening  to 
interfere  with  property  belonging  to  another,  or  with  the  use  thereof.  Sec- 
tion 683  declares  that  no  agreement  except  to  commit  a  felony  on  the  per- 
son of  another,  or  to  commit  arson  or  burglary,  amounts  to  a  conspiracy, 
unless  some  act  beside  the  agreement  be  done  to  effect  the  object  thereof. 
Held,  that  an  indictment  charging  that  at  least  three  persons  conspired 
to  prevent  L.  from  exercising  the  trade  of  a  horseshoer  by  threatening 
bis  customers  to  cause  strikes  on  work  on  which  their  horses  were  used 
unless  they  refrained  and  refused  to  have  their  horses  shod  by  L.,  alleg- 
ing the  overt  acts  to  consist  in  threats  to  the  customers  to  cause  such 
strikes,  sufficiently  charged  a  conspiracy  to  oppress  L.  in  the  exercise  of 
bis  lawful  calling. 

[Ed.  Note. — For  other  cases,  see  Conspiracy,  Cent  Dig.  H  T9,  80,  84- 
99;    Dec.  Dig.  i  43.*] 

Appeal  from  Westchester  County  Court. 

James  F.  Davis  and  two  others  were  indicted  for  conspiracy,  and 
from  an  order  allowing  defendants'  demurrer  to  the  indictment,  the 
people  appeal.    Reversed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  RICH,  and 
STAPLETON,  JJ. 
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Francis  A.  Winslow,  Dist.  Atty.,  of  New  York  City,  for  the  People. 
William  F.  Bleakley,  of  Yonkers,  for  respondents. 

PER  CURIAM.  The  people  appeal  from  an  order  giving  judgment 
allowing  a  demurrer  to  an  indictment.  The  design  of  the  indictment 
is  to  allege  the  crime  of  conspiracy  as  that  crime  is  defined  by  subdivi- 
sion 5  of  section  580  of  the  Penal  Law  (Consol.  Laws  1909,  c  40), 
which  reads : 

"To  prevent  another  from  exercising  a  lawfnl  trade  or  calling,  or  doing  any 
otiier  lawful  act,  bj  force,  threats,  intimidation,  or  by  interfering  or  threat- 
ening to  interfere  with  tools,  implements,  or  property  belonging  to  or  used 
by  another,  or  with  the  use  or  employment  thereof." 

Section  583  of  the  Penal  Law  reads : 

"No  agreement  except  to  commit  a  felony  npon  the  person  of  another,  or 
to  commit  arson  or  burglary,  amounts  to  a  conspiracy,  unless  some  act  be- 
side such  agreement  be  done  to  effect  the  object  thereof,  by  one  or  more  of 
the  parties  to  such  agreement" 

An  indictment  is  required  to  contain  a  plain  and  concise  statement 
of  the  act  constituting  the  crime.  Section  398  of  the  Code  of  Crim- 
inal Procedure  reads: 

"Upon  a  trial  for  a  conspiracy,  in  a  case  where  an  overt  act  is  necessary 
to  constitute  the  crime,  the  defendant  cannot  be  convicted,  unless  one  or  more 
overt  acts  be  expressly  alleged  in  the  indictment,  nor  unless  one  or  more  of 
the  acts  alleged  be  proved;  bat  any  other  overt  act,  not  alleged  in  the  in- 
dictment, may  be  given  in  evidence." 

The  indictment  reads: 

"The  grand  Jury  of  the  county  of  Westchester,  by  this  indictment,  accuse 
James  F.  Davis,  William  Sweeney,  and  Charles  Tompkins,  of  the  crime  of 
conspiracy,  committed  as  follows:  "That  the  said  James  F.  Davis,  William 
Sweeney,  and  Charles  Tompkins,  all  late  of  the  city  of  Yonkers,  in  the  county 
of  Westchester  and  state  of  New  York,  with  force  and  arms,  at  the  city  of 
Yonkers,  in  the  county  of  Westchester  aforesaid,  on  the  Ist  day  of  November 
in  the  year  one  thousand  nine  hundred  and  ten,  and  on  divers  days  since 
the  said  1st  day  of  November  and  the  day  of  the  finding  of  this  indictment, 
being  of  evil  minds  and  dispositions,  together  with  divers  other  evil-disposed 
persons  whose  names  are  to  the  gnrand  Jury  aforesaid  unknown,  unlawfully, 
wUlfully,  wickedly,  and  maliciously  contriving,  devising,  and  Intending,  by 
threats  and  intimidation  of  his  customers,  to  prevent  and  hinder  one  James 
liCach,  then  and  there  using  and  exercising  the  lawful  trade  and  calling  of 
boraedioer,  which  he,  said  James  Iieach,  then  and  there  carried  on  in  a  cer- 
tain bouse  and  shop,  in  the  city  of  Yonkers  aforesaid  situate,  from  using  and 
exercising  his,  said  James  Leach's,  lawful  trade  and  calling  of  horseshoer, 
at  the  dty  of  Yonkers  aforesaid,  on  the  divers  days  aforesaid,  unlawfully, 
willfully,  wickedly,  and  maliciously  did  conspire,  combine,  federate,  and  agree 
together,  between  and  among  themselves,  by  threats  and  intimidation  of  per- 
sons patronizing  said  James  Leach,  to  prevent  and  hinder  the  said  James 
Lieach  from  nslng  and  exercising  his  said  lawful  trade  and  calling.  And  the 
said  James  F.  Davis,  William  Sweeney,  and  Charles  Tompkins,  together  with 
said  other  evil-disposed  persons,  in  pursuance  and  furtherance  of  and  accord- 
ing to  the  s&ld  conspiracy,  combination,  confederacy,  and  agreement,  between 
and  among  themselves  as  aforesaid,  afterwards,  to  wit,  on  divers  days  and 
dates  between  the  said  ist  day  of  November  in  the  year  one  thousand  nine 
hundred  and  ten  and  the  day  of  the  filing  of  this  indictment,  at  the  dty  of 
Tonkers,  In  the  county  of  Westchester  aforesaid,  did  unlawfully,  willfully, 
wickedly,  and  maliciously,  by  divers  threats,  exhortations,  persuasions,  strata- 
gems, and  devices,  among  other  things,  to  cause  strikes  on  work  on  which 
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their  horses  were  used,  and  also  to  persuade  persons  not  to  trade  with  those 
of  the  following  persons,  who  were- engaged  In  business  as  merchants,  attempt 
and  endeavor  to  intimidate  Domenlco  Mosella,  Caleb  J.  S.  Horton,  Walter  S. 
Pflster,  Michael  Lynch,  Joseph  Lynch,  Aladar  Berger,  John  E.  Pawson,  Mi- 
chael Hayes,  Clarence  Pearsall,  Charles  W.  Towner,  Harry  O.  Rex,  Martin 
Broderick,  William  Hopper,  Michael  Morando,  Albert  Custer,  Alexander  Daw- 
son, Robert  Martin,  John  Vivian,  then  and  there  being  persons  within  the  said 
city  of  Tonkers,  there  engaged  in  business,  and  who  owned  and  used  horses, 
and  had  their  said  horses  shod  by  the  said  Edward  Leach,  and  their  sery- 
ants,  employes,  and  workmen,  hired  and  employed  by  them,  to  coerce,  induce, 
and  constrain  them,  said  Domenlco  Mosella,  Caleb  J.  S.  Horton,  Walter  S. 
Pflster,  Michael  Lynch,  Joseph  Lynch,  Aladar  Berger,  John  E.  Pawson,  Mi- 
chael Hays,  Clarence  Pearsall,  Charles  W.  Towner,  Harry  O.  Eex,  Martin 
Broderick,  WHllam  Hopper,  Michael  Morando,  Albert  Custer,  Alexander  Daw- 
son, Robert  Martin,  John  Viidan,  to  refrain  and  refuse  to  have  their  horses 
shod  by  the  said  James  Leach,  and  to  refrain  from  trading  with  him,  and 
to  prevent  and  hinder  such  persons  from  trading  with  said  James  Leach,  and 
by  divers  other  unlawful,  subtle,  and  indirect  means,  stratagems,  and  devices 
did  greatly  harass,  impede,  embarrass,  and  obstruct  the  said  James  Leach  in 
the  exercise  of  his  lawful  trade  and  calling,  to  wit,  for  the  better  carrying 
the  said  agreement,  conspiracy,  combination,  and  confederacy  in  effect  and 
execution,  to  the  great  damage,  oppression,  and  grievance  of  the  said  James 
Leach.  Contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  the  people  of  the  state  of  New  York  and  their  dig- 
nity." 

The  following  facts  may  be  disentangled  from  the  sleave  of  words : 
At  least  three  persons  conspired  to  prevent  one  James  Leach  from  ex- 
ercising the  lawful  trade  or  calling  of  horseshoer,  by  threatening  cus- 
tomers of  Leach  to  cause  strikes  on  works  on  which  the  horses  of  the 
customers  were  used,  unless  the  customers  refrained  and  refused  to 
have  their  horses  shod  by  Leach.  An  overt  act,  in  pursuance  of  and 
furtherance  of  and  according  to  the  conspiracy,  to  wit,  the  threats  to 
the  customers  to  cause  strikes  on  the  work  on  which  the  horses  were 
used,  unless  they  so  refused  and  refrained,  is  also  stated. 

It  is  clear  that  the  acts  thus  stated  constitute  the  crime  of  conspiracy, 
and  that  the  overt  act  essential  to  good  pleading,  where  a  conspiracy 
of  this  nature  is  charged,  has  been  properly  alleged.  The  right  of  per- 
sons to  combine  and  co-operate  for  the  promotion  of  such  legitimate 
ends  as  the  increase  of  wages,  the  curtailment  of  the  hours  of  labor, 
the  regulation  of  their  relations  with  their  employers,  and  for  the  re- 
dress of  grievances  has  been  sanctioned  by  the  law  of  this  state.  But 
a  conspiracy  to  inflict  injury  upon  another,  or  to  oppress  him  in  the 
exercise  of  his  lawful  calling,  is  expressly  condemned  by  the  statute 
law.  What  may  be  done  lawfully  has  been  so  recently  declared  that 
it  is  needless  to  repeat.  Nat.  Protective  Ass'n  v.  Cuniming,  170  N.  Y. 
315,  63  N.  E.  369,  58  L.  R.  A.  135,  88  Am.  St.  Rep.  648;  Jacobs 
v.  Cohen,  183  N.  Y.  207,  76  N.  E.  5,  2  L.  R.  A.  (N.  S.)  292,  111  Am. 
St.  Rep.  730,  5  Ann.  Cas.  280;  People  v.  Marcus,  185  N.  Y.  257, 17  N. 
E.  1073,  7  L.  R.  A.  (N.  S.)  282,  113  Am.  St.  Rep.  902,  7  Ann.  Cas. 
118;  Kissam  v.  United  States  Printing  Co.,  199  N.  Y.  76,  92  N.  E. 
214.  What  may  not  be  done  with  impunity  has  also  recently  been  the 
subject  of  judicial  determination  (Curran  v.  Galen,  152  N.  Y.  33,  46  N. 
E.  297,  37  L.  R.  A.  802,  57  Am.  St.  Rep.  496;  Beattie  v.  Callanan, 
67  App.  Div.  14,  173  N.  Y.  Supp.  518;  s.  c,  82  App.  Div.  7,  81  N.  Y. 
Supp.  413;   Newton  Co.  v.  Erickson,  70  Misc.  Rep.  291,  126  N.  Y. 
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Supp.  949.  Among  those  things  is  the  use  or  direction  of  the  power 
of  combination  to  injure  another  by  preventing  him  from  exercising, 
a  lawful  trade  or  calling. 

Judgment  reversed,  and  order  directed  giving  judgment  disallowing 
the  demurrer. 


(150  App.  DIv.  61.) 

PEOPLE  V.  VAN  ZILH. 

(Snpreme  Court,  Appellate  Division,  Second  Department    November  14,  1913.) 

1.  WiTRESBES  (I   337*) — IMPKACHMEHT — OOHVICTION    OF   CBIIU:. 

A  proof  of  a  jndgment  of  conrictlon  of  the  lower  court  which  was  re- 
versed on  appeal  ie  inadmissible  for  purposes  of  impeachment,  where  ac- 
cused testified  that  he  had  never  been  convicted  of  crime. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Gent  Dig.  {{  1118, 1129-1132, 
1140-1142,  1140-1148;    Dec.  Dig.  |  837.»] 

2.  WrrirESSEB  (J  856*) — ^Impbachmknt — Refutation. 

Where  witnesses  were  called  to  impeach  accused  by  proof  that  they 
wouid  not  believe  him  on  oath,  they  can  only  testify  to  their  opinion 
founded  upon  his  general  reputation  and  not  upon  their  personal  knowl- 
edge. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  {{  11B7-1160; 
Dec.  Dig.  {  356.*] 

3.  Pebjtjbt  (I  32*) — BaiBiNG  Witnesses — Evidence — Adicsbibilitt. 

In  a  prosecution  for  attempting  to  bribe  a  witness,  evidence  that  ac- 
cused was  charged  with  manslaughter  in  criminal  proceedings  pending 
in  the  magistrate's  court,  and  that  in  those  proceedings  be  attempted  to 
bribe  a  medical  witness,  is  admissible;  but  evidence  relating  especially 
to  the  crime  with  which  accused  was  then  charged  should  not  be  received. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent  Dig.  S§  lOS-116;  Dec. 
Dig.  f  32.*] 

Appeal  from  Kings  County  Court. 

Benjamin  S.  Van  Zile  was  convicted  of  an  attempt  to  bribe  a  wit- 
ness, and,  from  orders  denying  a  new  trial  and  in  arrest  of  judgment, 
he  appeals.    Reversed  and  remanded. 

See,  also,  80  Misc.  Rep.  329,  141  N,  Y.  Supp.  168. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  RICH,  and 
STAPLETON,  JJ. 

Charles  E.  Le  Barbier,  of  New  York  City,  for  appellant 

Edward  A.  Freshman,  Asst.  Dist.  Atty.,  of  Brooklyn  (James  C. 

Cropsey,  Dist.  Atty.,  and  Hersey  Egginton,  Asst  Dist  Atty.,  both  of 

Brooklyn,  on  the  brief),  for  the  People. 

RICH,  J.  This  appeal  is  from  a  judgment  convicting  the  defendant 
of  the  crime  of  attempting  to  bribe  a  witness. 

The  indictment  charges  the  crime  of  attempting  to  bribe  a  witness, 
in  violation  of  section  2440  of  the  Penal  Law  (Consol.  Laws  1909,  c 
40),'  and  alleges: 

"That  on  the  9th  day  of  January,  1913,  in  the  county  of  Kings,  there  was 
pending  and  awaiting  examination  before  the  city  magistrate,  a  certain  crim- 
inal proceeding,  in  the  Seventh  District  Magistrate's  Court  Second  Division 
of  the  City  of  New  York,  in  which  the  said  defendant  Benjamin  S.  Van  Zlle, 
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was  charged  with  tbe  crime  of  manslaughter  In  the  first  degree;  that  on  said 
9th  day  of  January,  1913,  there  was  also  pending  an  inquisition  before  the 
coroner  of  Kings  county  to  inquire  into  the  cause  of  the  death  of  one  Mar- 
garet  Harms;  that  one  Charles  E.  Kynd  was  about  to  be  a  witness  on  said 
Inquisition  before  said  coroner,  and  hiEid  been  duly  subpoenaed  to  appear  as 
a  Avitness  to  testify  at  said  inquisition  by  the  coroner ;  that  said  Charles  B. 
Itynd  was  also  a  witness  in  behalf  of  the  people  In  said  criminal  proceeding 
in  the  Seventh  District  Magistrate's  Court,  and  was  about  to  be  called  as  a 
witness  to  testify  at  said  examination  by  the  magistrate;  that  on  said  day, 
and  prior  to  the  said  coroner's  inquisition,  and  prior  to  said  examination  by 
the  magistrate,  the  said  Benjamin  S.  Van  Zile  did  ofter  to  give  and  promise  to 
give  to  the  said  Charles  E.  Bynd  a  certain  bribe,  to  wit,  a  valuable  gold 
watch  and  gold  chain  upon  the  imderstanding  and  agreement  that  the  tes- 
timony of  the  said  Charles  E.  Rynd  to  be  given  on  said  examination  before 
the  magistrate  in  said  criminal  proceeding,  and  to  be  given  at  said  coroner's 
inquisition,  should  be  thereby  influenced,  and  that  said  Charles  E.  Bynd,  as 
such  witness,  should  give  false  testimony  as  a  witness,  both  at  said  coroner's 
inquisition  and  on  the  examination  before  the  magistrate,  against  the  form 
of  the  statute,"  etc. 

Without  considering  all  of  the  questions  involved  in  this  appeal,  we 
are  agreed  that  the  judgment  must  be  reversed  because  of  errors  in  the 
admission  of  evidence. 

[1]  Upon  the  trial  the  defendant  was  asked  whether  he  had  ever 
been  convicted  of  a  crime,  and  answered,  "No,  sir."  The  district  at- 
torney on  the  cross-examination  of  the  witness  was  permitted  to  show, 
over  defendant's  objection  and  exception,  that  many  years  ago,  upon 
trial  for  abortion,  he  was  found  guilty  and  sentenced  to  a  term  in 
prison.  The  judgment  of  conviction  was  subsequently  reversed.  Peo- 
ple V,  Van  Zile,  143  N.  Y.  368,  38  N.  E.  380.  There  was  no  convic- 
tion against  the  defendant.  The  word  "conviction"  means  a  legal,  and 
not  an  illegal,  conviction,  and  it  was  prejudicial  error  to  permit  proof 
of  defendant's  illegal  and  wrongful  conviction  of  the  crime  of  abor- 
tion. The  error  was  not  cured  by  the  charge,  for  the  learned  trial 
court  allowed  the  jury  to  consider  the  invalid  judgment  of  conviction 
against  the  credibility  of  the  witness,  although  such  judgment  was  a 
nullity,  and  refused  to  charge  the  defendant's  request  "that  in  law  a 
conviction,  when  set  aside  by  the  highest  court,  is  no  longer  a  con- 
viction." 

[2]  The  people  called  two  witnesses  in  an  effort  to  impeach  the  de- 
fendant. After  testimony  that  they  had  heard  people  talk  about  Dr. 
Van  Zile  and  that  they  knew  what  his  general  moral  reputation  was, 
each  was  asked: 

"Q.  Now,  from  what  you  know  his  general  moral  reputation  to  be,  and 
from  what  you  have  heard  people  say  about  him,  would  you  believe  him  un- 
der oath?"  ■ 

An  objection  was  interposed  as  incompetent,  immaterial,  and  irrele- 
vant. The  objections  were  overruled,  exceptions  taken,  and  the  wit- 
nesses answered  that  they  would  not.  These  questions  were  founded, 
in  part  at  least,  upon  the  personal  knowledge  of  the  witnesses,  and  to 
that  extent  were  objectionable.  The  questions  should  have  been  lim- 
ited to  the  knowledge  of  the  witnesses  from  the  speech  of  people ;  in 
other  words,  to  the  reputation  of  the  defendant  from  the  speech  of 
people,  whom  the  witnesses  had  heard  discuss  the  same,  and  should 
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have  excluded  their  personal  knowledge,  not  based  upon  such  informa- 
tion.   The  exceptions  present  error. 

[3]  The  people  were  entitled  to  prove  that  criminal  proceedings 
were  pending  in  a  Magistrate's  Court,  in  which  the  defendant  was 
charged  with  the  crime  of  manslaughter  in  the  first  degree,  and  that 
an  inquisition  was  pending  before  the  coroner  of  Kings  county  to  in- 
quire into  the  cause  of  the  death  of  Margaret  Harms,  in  each  of  which 
proceedings  Dr.  Rynd  was  to  be  called  as  a  witness,  but  was  not  en- 
titled to  introduce  in. evidence  the  affidavits  and  preliminary  papers 
upon  which  these  proceedings  were  founded.  .  This  was  permitted  over 
defendant's  objections  and  exceptions.  The  people  thus  placed  before 
the  jury  statements  claimed  to  have  been  made  by  the  deceased  to  Dr, 
Rynd  and  his  examination  and  diagnosis  of  her  case,  to  the  effect  that 
her  death  was  the  result  of  an  abortion  performed  upon  her  by  the 
defendant.  This  evidence  was  necessarily  prejudicial  to  the  defend- 
ant, and,  as  the  defendant  conceded  all  that  the  people  were  entitled 
to  prove  in  that  respect,  the  evidence  should  have  been  excluded.  I 
do  not  think  that  this  error  was  cured  by  the  charge  of  the  court 

Our  attention  is  directed  to  other  alleged  errors,  but  as  those  pointed 
out  require  reversal,  and  the  alleged  errors  referred  to  will  not  prob- 
ably occur  upon  a  new  trial,  I  do  not  regard  it  necessary  to  consider 
them. 

The  judgment  of  conviction  of  the  County  Court  of  Kings  County, 
and  order  denying  a  new  trial,  reversed,  and  a  new  trial  ordered.  All 
concur. 


REBSTOCK  T.  BEBSTOCK. 
(Supreme  Ck>art,  Special  Term,  Erie  County.    NoTember  28,  191S.) 

1.  DiVOBCE  (S  93*) — COUPLAIRT — ^ALLEOATIOKS  OF  ObOTIHOS  OF  DiVOBCS— OBB- 

TAINTT. 

Under  Code  Civ.  Proc.  {  1764,  providing  that  the  complaint  In  an  action 
for  a  Beparatlon  must  specify  particularly  the  nature  and  drcomstances 
of  defendant's  misconduct  and  set  forth  the  time  and  place  of  each  act 
complained  of  with  rea&onable  certainty,  where  the  matters  are  not  al- 
leged with  reasonable  certainty  as  to  the  nature  and  circumstances  or  as 
to  the  time  and  place  of  each  act,  the  complaint  is  insufiScient. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  S|  292-307;  Dec 
Dig.  I  93.*] 

2.  DivoBCB  (S  93*) — Complaint — Allegations  or  Obounds  or  Divoboi — Ceb- 

TAJ  NTT. 

In  a  husband's  action  for  a  separation,  a  complaint  alleging  that  the 
wife  threw  a  trying  pan  at  him  hitting  him  on  the  shoulder,  with  no  al- 
legation that  he  was  injured  or  felt  any  fear  of  injury  or  even  that  his 
clothes  were  injured,  that  he  did  not  induce  the  alleged  assault,  or  that 
it  was  not  merely  in  fun,  did  not  state  a  cause  of  action  for  cruel  and  In- 
hnman  treatment. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent  Dig.  {{  292-307;  Dec. 
Dig.  {  93.*] 

S.  DivoBCE  (S  93*) — Complaint — Alleoationb  of  Gbounds  of  Divobce. 

In  a  husband's  action  for  a  separation,  a  complaint  alleging  that  while 
scrambling  eggs  the  wife  threw  the  frying  pan  with  the  eggs  in  it  at  him 

•For  oUin-  cum  ms  nune  topic  ft  i  inmBBB  In  Dee.  ft  Am.  Digs.  1907  to  date,  &  Rep'r  Indexee 
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and  hit  him,  that  the  eggs  went  all  over  him,  and  that  he  had  to  have 
his  clothes  cleaned,  w^th  no  allegation  that  the  act  was  not  induced  by 
some  overt  act  or  insulting  language  on  his  part,  was  insufficient  to  state 
a  cause  of  action  for  cruel  and  inhuman  treatment 

[Ed.  Note.^For  other  cases,  see  Divorce,  Cent  Dig.  |f  292-807;  Dec. 
Dig.  {  93.*] 

4.  DZVOBOE    a   27*)   —   GbOUNDS  —   "CBUXI.   AKD    iNHXnCAN    Tbkatiieiix"    — 

"CBDBLrr." 

Dnder  Code  Civ.  Proc.  f  1762,  authorizing  a  separation  for  cruel  and 
inhuman  treatment,  "cruelty"  involves  the  idea  of  wantonness,  and  the 
act  must  be  done  willfully  and  for  the  purpose  o&  inflicting  suffering,  and 
mere  impulsive  acts  at  long  intervals  of  time,  especially  when  perpetrated 
by  a  hysterical  woman,  do  not  constitute  "cruel  and  Inhuman  treatment." 

[Ed.  Note.— For  other  caaes,  see  Divorce,  Cent  Dig.  U  27,  62-88;  Dec 
Dig.  {  27.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  p.  1765;  voL  8, 
p.  7624;    VOL  2,  pp.  1768-1777;    vol.  8,  p.  7624.] 

6.  DiVOBCB  (I  27*) — GaouNDS — Statotoby  Pbovisiors. 

Code  Civ.  Proc.  |  1762,  subd.  2,  authorisdng  a  separation  for  sudi  con- 
duct on  the  part  of  the  defendant  toward  plaintiff  as  renders  it  unsafe 
^nd  improper  for  the  former  to  cohabit  with  the  latter,  is  Intended  as  a 
protection  to  the  wife  rather  than  the  husband,  since,  while  a  wife  might 
be  forced  to  submit  to  cohabitation,  a  husband  cannot  be  compelled  to 
continue  coliabiting  with  his  wife. 

(Ed.  Note. — ^For  other  cases,  see  Divorce,  Cent  Dig.  H  27,  62-83;  Dec 
Dig.  {  27.*] 

'6.  DivoBCK  (I  93*) — Complaint — SumoiXRCT. 

In  a  husband's  action  for  a  separation  because  of  conduct  rendering  it 
unsafe  and  improper  for  him  to  cohabit  with  his  wife,  complaint  held  in- 
sufficient to  state  a  cause  of  action. 

(Ed.  Note. — For  other  cases,  see  Divorce,  Cent  Dig.  H  292-307;  Dec 
Dig.  i  93.*] 

7.  DiVOBOB    (i   93*) — C01tFI.AIRT — AXLXOATIONS    Or    ABANDONKBNT. 

In  a  husband's  action  for  a  separation,  a  complaint  alleging  that  his 
wife  without  cause  and  without  his  consent  abandoned  lilm,  saying  she 
was  going  away  for  her  health,  but  that  she  wrote  a  relative  that  she 
was  going  to  get  a  divorce,  that  her  lawyer  advised  her  to  go  to  California 
or  Colorado,  that  she  went  to  these  places  and  then  came  back,  that  there- 
after she  went  to  Cleveland,  from  which  place  a  lawyer  wrote  the  hus- 
band that  he  had  been  retained  to  commence  an  action  and  that  if  he 
would  pay  alimony  that  would  be  all  there  was  of  it,  that  soon  thereafter 
she  came  back  to  Buffalo  where  the  husband  resided  and  then  went  to 
Manlius,  where  she  stayed  for  a  long  time,  did  not  state  a  cause  of  ac- 
tion for  abandonment 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent  Dig.  {|  292-807;  Dec 
Dig.  f  93.*] 

8.  DivoBCE  ({  93*) — Complaint — Allegations  or  Abandonmbnt. 

In  a  husband's  action  for  a  separation,  a  complaint  which,  after  alleg- 
ing absences  by  the  wife  from  the  husband's  home  without  showing  an 
abandonment,  alleged  that  in  June,  1913,  she  came  to  B.,  where  the  hus- 
band resided,  and  Uved  with  her  n>other,  where  she  was  Uving  at  the  time 
of  the  commencement  of  the  action,  that  the  husband  had  frequently  asked 
her  to  return  to  his  home,  that  he  had  prepared  a  place  for  her,  and  that 
she  declined  to  live  with  the  husband,  did  not  state  a  cause  of  action  for 
abandonment,  since  it  failed  to  show  that  the  wife  went  away  wlthoat 
Justification  or  with  no  intention  of  returning,  and  the  allegations  that 
the  husband  had  frequently  asked  her  to  return  might  be  referred  to  ber 
absences  prior  to  June,  1913 ;  and  under  Code  Civ.  Proc  {  1764,  requiring 
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the  complaint  to  specify  partlcalarly  the  nature  and  circumstances  of 
the  defendant's  misconduct,  and  set  forth  the  time  and  place  of  each  act 
complained  of  with  reasonable  certainty,  Qie  complaint  could  not  be 
helped  out  by  intendment 

[Ed.  Note. — For  other  case^  see  Divorce,  Cent  Dig.  U  292-307;  Dec. 
Dig.  {  93.*] 

9.  DiTOBCS  (J  87*) — Grourds — "Abandonmekt." 

Under  Code  Civ.  Proc.  {  1762,  authorizing  a  separation  for  the  aban- 
donment of  the  plaintiff  by  the  defendant,  "abandonment"  contemplates 
a  voluntary  separation  by  one  party  from  the  other  without  Justification 
with  the  Intention  of  not  returning. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  H  27,  107-134,  136- 
138;  Dec  Dig.  |  87.* 

For  other  definitions,  see  Words  and  Phrases,  toL  1,  pp.  4r-13;  voL  8, 
p.  7559.] 

Action  by  Joseph  E.  Rebstock  against  Elvira  C.  Rebstock.  On  de- 
murrer to  die  cinnplaint.    Demurrer  sustained. 

Hickman,  Palmer  &  Houck,  of  Buffalo,  for  plaintiff. 
Potter  &  Potter,  of  Buffalo,  for  defendant. 

WOODWARD,  J.  This  is  an  action  brought  by  the  husband  for 
a  separation,  and  it  is  evident  from  the  complaint  that  the  pleader  has 
forgotten  the  Code  requirement  that  such  an  instrument  shall  give  a 
"plain  and  concise  statement  of  the  facts,  constituting  each  cause  of 
action,  without  unnecessary  repetition,"  for  the  complaint  contains 
over  40  folios  of  matter,  a  large  portion  of  which  has  no  relevancy 
whatever  to  any  issue  which  might  be  supposed  to  be  litigated  in  an 
action  of  this  character. 

"It  were  infinite  for  the  law  to  consider  the  cause  of  causes,  and  their  Im- 
pulsions one  of  another;  therefore  it  contenteth  itself  with  the  immediate 
cause  and  judgeth  of  acts  by  that,  without  looldng  to  any  further  degree." 
Bacon's  Maxims,  Reg.  1. 

But  the  pleader  in  this  case  gives  up  the  first  six  folios  of  his  com- 
plaint to  the  allegation  of  the  marriage  of  the  parties  and  the  alleged 
misconduct  of  the  defendant's  father  prior  to  such  marriage.  The 
defendant  hais  demurred  to  this  complaint  upon  the  grounds  that  the 
court  has  not  jurisdiction  of  the  subject-matter  of  the  action,  and  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  we  are  called  upon  to  search  this  voluminous  complaint  to 
determine  these  questions. 

We  will  assume,  without  examination,  that  the  subject-matter  of  the 
complaint  is  for  a  judicial  separation,  and  that  this  court  has  jurisdic- 
tion and  will  proceed  at  once  to  the  question  of  the  sufficiency  of  such 
complaint.  The  complaint  makes  allegations  evidently  intended  to 
bring  the  case  within  the  first  three  subdivisions  of  section  1762  of  the 
G)de  of  Civil  Procedure,  any  one  of  which  would  justify  the  court  in 
granting  the  relief  prescribed  by  the  statute.  These  are  "cruel  and 
inhuman  treatment  of  the  plaintiff  by  the  defendant ;"  "such  conduct 
on  the  part  of  the  defendant  toward  the  plaintiff  as  may  render  it  un- 
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safe  and  improper  for  the  former  to  cohabit  with  the  latter;"  and 
"abandonment  of  the  plaintiff  by  the  defendant." 

[  1  ]  We  will  consider  the  allegations  of  the  complaint  in  connection 
with  each  of  these  clauses  in  their  order,  first  calling  attention  to  the 
requirement  of  section  1764  of  the  Code  of  Civil  Procedure  that  the 
"complaint  in  such  an  action  must  specify  particularly  the  nature  and 
circumstances  of  the  defendant's  misconduct  and  must  set  forth  the 
,  time  and  place  of  each  act  complained  of,  with  reasonable  certainty." 
These,  we  apprehend,  go  to  the  question  of  the  sufficiency  of  the  plead- 
ing, and,  if  it  shall  be  found  that  in  any  of  the  matters  alleged  there 
is  a  lack  of  reasonable  certainty  as  to  the  nature  and  circumstances  or 
as  to  the  time  and  place  of  each  act,  the  complaint  cannot  be  said  to 
state  a  good  cause  of  action  for  separation.  As  we  have  already 
pointed  out,  the  first  six  folios  of  the  complaint  are  devoted  to  matters 
which  can  have  no  possible  bearing  upon  the  conduct  of  the  defendant 
after  her  marriage  with  the  plaintiff ;  they  all  relate  to  her  residence, 
the  marriage,  and  the  alleged  conduct  of  her  father  while  she  was  liv- 
ing at  home.  Folios  6,  7,  and  8  relate  to  certain  alleged  extravagances 
of  the  defendant  and  to  the  transfer  of  certain  real  estate  to  her  on 
which  there  was  a  mortgage,  with  a  promise  on  the  part  of  defendant 
that  she  would  return  it  on  demand,  as  well  as  to  an  alleged  refusal  of 
the  defendant  to  permit  the  plaintiff  to  sell  such  premises  under  advan- 
tageous terms,  and  to  the  defendant  causing  the  said  mortgage  to  be 
foreclosed  in  such  a  manner  as  to  result  in  the  defendant  receiving 
only  about  $1,000  on  the  transaction.  How  this  could  be  construed  in 
any  manner  to  constitute  cruel  and  inhuman  treatment  of  the  plaintiff 
is  more  than  we  are  able  to  discover,  and  we  are  equally  unable  to  un- 
derstand how  it  could  have  any  bearing  upon  the  question  of  the  plain- 
tiff's safety  in  cohabiting  with  the  defendant,  nor  yet  upon  the  question 
of  desertion.  But  in  any  event  it  fixes  no  time  for  any  of  the  alleged 
misconduct,  except  that  it  is  alleged  that  "within  the  two  years  last  past 
defendant  went  to  the  attorneys  for  the  holders  of  said  mortgage"  and 
induced  them  to  foreclose  the  same,  and  this  is  hardly  that  degree  of 
certainty  which  the  statute  requires. 

The  next  allegation  of  the  complaint  is  alleged  to  have  occurred 
within  four  years  last  past  and  is  to  the  effect  that  the  defendant  com- 
manded the  plaintiff  not  to  use  the  lavatory  upon  the  first  floor  of  their 
home,  clogging  the  sewer  with  papers,  etc.,  a  matter  of  such  trifling 
importance  as  to  have  no  Bearing  upon  the  issues. 

The  next  grievance  is  that  "on  one  occasion  in  their  said  home  de- 
fendant threw  a  knife  across  the  table  at  him,"  but  when,  or  the  nature 
and  circumstances,  are  not  more  fully  disclosed. 

[2,  3]  We  get  down  now  to  the  last  part  of  the  ninth  folio,  where 
the  plaintiff  for  the  first  time  reaches  a  definite  date,  and  where,  if 
evier,  he  sets  forth  facts  which  might  be  said  to  have  relation  to  cruel 
and  inhuman  treatment  We  will  therefore  set  out  the  allegations  in 
detail.    They  are  as  follows: 

"That  on  October  26,  1910,  plaintiff  came  home  and  found  defendant  In  the 
kitchen  and  that  she  took  a  frying  pan  and  threw  It  at  him,  hitting  htm  on 
the  shoulder ;  that  on  another  occasion,  In  April,  1911,  came  home  and  found 
defendant  scrambling  eggs ;   that  when  defendant  saw  plaintiff  she  turned  on 
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him  and  threw  the  frying  pan  with  the  eggs  In  It  at  him;  that  the  pan  hit 
plalntifl  and  the  eggs  went  all  over  him,  and  that  plaintiff  had  to  have  the 
suit  of  clothes,  which  he  was  wearing,  cleaned;  that  on  another  occasion 
plaintiff  was  abont  to  go  down  town,  when  defendant  grabbed  his  hat,  which 
was  a  new  one,  and  struck  bim  over  the  head  with  It  and  broke  It;  that  on 
another  occasion,  when  defendant  asked  plaintiff  for  money  and  he  gave  her 
all  he  had,  she  said  that  was  not  sufficient  and  grabbed  his  derby  hat  from 
his  head  and  struck  him  over  the  head  with  It  and  broke  It  all  to  pieces  and 
stepped  on  It ;  that  on  another  occasion,  In  one  of  her  fits  of  hysterbi,  defend- 
ant went  downstairs  and  took  a  nearly  new  fancy  chair  and  started  In  yelling 
hysterically,  slammed  the  chair  on  the  floor,  and  broke  It;  that  on  another 
occasion  defendant  was  seized  by  this  frenzy,  and  that  she  went  downstairs, 
took  two  pictures  and  their  stands  from  tables  they  were  on,  and  smashed 
them  to  pieces." 

The  above  are  the  only  allegations  upon  which  any  definite  dates 
are  fixed,  which  in  any  legitimate  sense  bear  upon  the  question  of  cruel 
and  inhuman  treatment,  and  it  is  to  be  observed  that  only  two  dates  are 
stated.  The  first  of  these  is  on  the  25th  of  October,  1910,  when  "plain- 
tiff came  home  and  found  defendant  in  the  kitchen  and  that  she  took 
a  frying  pan  and  threw  it  at  him,  hitting  him  on  the  shoulder."  There 
is  no  allegation  that  the  plaintiff  was  injured,  or  that  he  felt  any  fear 
of  injury,  or  even  that  his  clothes  were  injured ;  there  is  no  effort  to 
"specify  particularly  the  nature  and  circumstances  of  the  defendant's 
misconduct ;"  and,  so  far  as  the  pleadings  go,  the  plaintiff  may  have 
induced  the  alleged  assault,  or  it  may  have  been  merely  in  fun.  The 
requirement  of  the  statute  is  that  there  must  have  been  "cruel  and  in- 
human" treatment,  and  isolated  instances  of  violence,  the  circumstances 
not  being  shown,  are  not  sufficient.  But  we  are  told  of  another  in- 
stance, about  six  months  later,  in  April,  1911,  when  "plaintiff  came 
home  and  found  defendant  scrambling  eggs,"  and  it  is  alleged  that 
upon  this  occasion  she  threw  the  frying  pan,  with  the  eggs,  at  him; 
that  the  frying  pan  hit  him ;  and  that  the  eggs  went  all  over  his  clothes, 
so  that  he  had  to  have  them  cleaned.  There  is  the  same  defect  in  this 
allegation  that  is  pointed  out  in  the  former ;  there  is  nothing  to  indi- 
cate what  the  circumstances  were;  so  far  as  the  pleadings  point  out 
the  act  of  the  defendant  may  have  been  induced  by  some  overt  act, 
some  insulting  language,  on  the  part  of  the  plaintiff,  and  if  this  were 
the  case  the  act  would  be  neither  "cruel  or  inhuman." 

[4]  Cruelty  involves  the  idea  of  wantonness;  that  an  act  is  done 
willfully  and  for  the  purpose  of  inflicting  suffering;  and  mere  im- 
pulsive acts  at  long  intervals  of  time,  especially  when  perpetrated  by 
an  hysterical  woman,  are  not  ordinarily  understood  as  coastituting 
what  the  law  knows  as  cruel  and  inhuman  treatment ;  and  we  are  of 
the  opinion  that  the  complaint  does  not  comply  with  the  provisions 
of  section  1764  in  respect  to  these  allegations.  The  remaining  allega- 
tions, quoted  above,  are  not  given  any  (late;  they  were  merely  "at 
another  time" ;  and  these  surely  do  not  come  within  the  requirements. 

The  next  allegation  relates  to  a  certain  transaction  in  reference  to  an 
insurance  policy,  which  obviously  has  no  bearing  upon  any  issue  which 
might  be  involved  here;  and  the  following  allegation  is  in  reference 
to  the  alleged  hysteria  of  the  defendant  for  a  "long  time  prior  to  the 
time  when  defendant  abandoned  the  plaintiff,  as  hereinafter  alleged," 
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and  has  nothing  to  do  with  the  merits  of  the  case  which  the  plaintiff 
is  seeking  to  establish.  Then  follows  an  allegation  about  the  plaintiff 
staying  at  home  with  his  son  while  his  wife  went  to  a  party  and  of 
her  coming  home  in  an  intoxicated  condition,  but  no  date  is  fixed,  ex- 
cept that  it  was  "since  their  said  marriage,"  which  occurred  about  15 
years  ago.  There  is  another  story  about  the  defendant  going  to  the 
Iroquois  hotel  with  a  party  of  lady  friends  and  drinking  a  cocktail,  but 
no  time  is  fixed;  and  then  the  narrative  goes  to  the  summer  of  1911, 
when,  after  defendant  and  her  sister  had  taken  the  son  of  the  parties 
to  picture  shows  for  some  time,  she  decided  to  change  the  policy,  and 
the  parties  appear  to  have  had  some  words  about  it,  and  the  plaintiff 
insisted  on  letting  the  boy  attend  the  shows  at  intervals,  and  at  one 
time  defendant  is  said  to  have  locked  the  boy  out  of  the  house  for  a 
short  time  and  to  have  behaved  unbecomingly  when  the  plaintiff 
brought  the  boy  into  the  house,  but  the  matter  seems  to  have  been  noth- 
ing more  important  than  an  hysterical  outbreak  on  the  part  of  the 
defendant,  not  reaching  to  the  dignity  of  cruel  and  inhuman  treatment, 
as  that  term  is  understood  in  law.  We  are  clearly  of  the  opinion  that 
the  complaint  fails  to  show  a  cause  of  action  upon  this  branch  of  the 
case. 

[6]  The  pleader  then  continues  that  the  "plaintiff  further  alleges 
that  he  believes  that  the  facts  relating  to  the  defendant  herein  indicate 
that  she  is  of  unsound  mind  and  that  if  he  were  to  continue  to  live 
with  her  she  would  do  him  bodily  harm,"  but  this  is  not  one  of  the 
causes  for  separation.  The  fears  of  the  plaintiff  do  not  constitute 
a  cause  of  action  for  cruel  and  inhuman  treatment,  while  subdivision 
2  of  the  section  1762  of  the  Code  of  Civil  Procedure  merely  provides 
that  where  there  is  "such  conduct,  on  the  part  of  the  defendant  toward 
the  plaintiff,  as  may  render  it  unsafe  and  improper  for  the  former  to 
cohabit  with  the  latter,"  which  is  obviously  intended  as  a  protection  to 
the  wife  rather  than  the  husband,  fpr  we  know  of  no  law  which  com- 
pels a  husband  to  cohabit  with  his  wife  against  his  will  and  inclination. 
The  language  of  the  statute  is  that  it  must  be  both  "unsafe  and  im- 
proper" for  the  plaintiff  to  cohabit  with  the  defendant  in  order  to  as- 
sert a  cause  of  action ;  and,  while  the  wife  might  be  forced  to  submit, 
no  such  compulsion  could  be  brought  to  bear  upon  the  husband ;  and, 
if  there  is  any  reason  which  is  sufficient  in  his  judgment  to  warrant 
a  discontinuance  of  cohabitation,  there  is  no  way  of  compelling  him 
to  do  violence  to  his  judgment. 

[6]  Tl)e  complaint  then  alleges  that  the  plaintiff  has  taken  the  de- 
fendant to  a  number  of  doctors,  and  that  he  has  been  advised  that  she 
is  not  of  sound  mind,  and  that  she  should  be  cared  for,  and  continues 
by  alleging  over  again  the  alleged  hysterical  condition  of  the  defend- 
ant, that  she  has  nagged  him,  interfered  with  his  business,  his  health, 
etc. ;  but  these  are  clearly  matters  involved  in  the  "better  or  worse" 
which  is  contemplated  in  the  marriage  contract  and  do  not  constitute 
actionable  misconduct  on  the  part  of  the  defendant,  whose  condition 
appears  pitiable  rather  than  open  to  special  censure.  No  dates  are 
fixed,  no  special  circumstances  are  set  forth,  and  the  plaintiff  then 
alleges  that  during  "all  the  times  herein  mentioned,  particularly  during 
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the  six  years  last  past,  the  defendant  has  been  guilty  of  such  conduct 
on  the  part  of  the  defendant  towards  the  plaintiflF  as  may  render  it 
unsafe  and  improper  for  the  plaintiff  to  cohabit  with  the  defendant ;" 
but  as  we  have  already  pointed  out,  if  this  is  so,  the  plaintiff  has  the 
matter  entireljr  in  his  own  control. 

The  complaint  then  goes  back  before  the  marriage,  goes  into  a  finan- 
cial statement  in  reference  to  the  plaintiff's  affairs,  recites  the  details 
of  the  wedding  trip  and  of  alleged  idiosyncrasies  on  the  part  of  the 
defendant,  and  finally  alleges  that  "on  one  occasion,  about  six  years 
ago,  defendant,  without  any  cause,  became  angered  and  grabbed  a 
fancy  brass  clock  and  threw  it  across  the  room  and  smashed  the  clock 
all  to  pieces,"  and  that  on  "another  occasion,  about  five  years  ago, 
defendant  took  plaintiff's  watch  from  under  his  pillow  at  night 
and  threw  it  across  the  room  and  broke  it;"  but,  while  these  things 
might  be  irritating  to  the  plaintiff,  they  do  not  support  the  cause  of 
action  attempted  to  be  asserted,  nor  is  there  any  relevancy  in  the  mat- 
ters alleged  about  her  change  of  wardrobe  upon  her  brother's  death, 
or  her  alleged  prodigality  in  selling  old  clothes,  or  demanding  to  be 
entertained  at  high-priced  hotels.  Likewise  we  know  of  no  law  which 
deprives  a  woman  of  the  liberty  of  threatening  to  commit  suicide,  at 
least  in  so  far  as  the  rights  of  the  plaintiff  are  concerned,  and  clearly 
the  remarks  of  the  defendant's  father  to  the  plaintiff  in  reference  to 
his  daughter's  threats  are  not  relevant  to  any  question  which  could  be 
presented  in  such  an  action,  and  the  trivial  story  about  the  defendant 
staying  all  day  in  the  cellar  ought  not  to  be  made  a  matter  of  plead- 
ing, nor  is  the  cause  of  justice  interested  in  the  alleged  freaks  of  the 
defendant  in  getting  up  and  going  out  upon  the  balcony  in  her  night 
clothes,  and  her  subsequent  repenteinces  and  acts  of  endearment.  Here 
the  plaintiff  realleges  his  fears  that  it  is  not  "safe  or  proper  for  him 
to  live  and  cohabit  with  the  defendant"  and  tells  of  another  alleged 
peculiarity  on  the  part  of  the  defendant  in  hiding  money  about  the 
house,  which  does  not  appear  to  have  wronged  any  one  in  particular. 
This  is  followed  by  nearly  two  pages  of  absolutely  irrelevant  details 
as  to  the  financial  condition  of  the  defendant,  what  the  plaintiff  did 
in  the  way  of  complying  with  her  requests  to  go  to  different  places; 
and,  as  we  have  already  suggested,  tihe  comprint  is  barren  of  any 
facts  which  would  bring  it  within  ihe  letter  or  the  spirit  of  subdivi- 
sion 2  of  section  1762  of  the  Code  of  Civil  Procedure. 

[7]  We  come  down,  then,  to  the  alleged  abandonment  of  the  plain- 
tiff.   The  complaint  alleges  that: 

"In  or  about  the  month  of  October,  1911,  the  defendant  without  any  real  or 
probable  cause,  and  without  the  consent  of  this  plaintiff,  abandoned  him  and 
withholds  from  him  her  society  and  her  company,  to  which  be  Is  entitled  by 
reason  of  their  said  marriage." 

This  allegation  is  qualified,  however,  by  the  further  allegation  that: 

"In  October,  1911,  defendant  went  away  from  the  plaintiffs  house  and  said 
she  was  going  to  make  a  little  trip  for  her  health,  and  that  she  would  come 
back  as  soon  as  she  felt  better ;  that  she  wrote  to  a  relative  by  marriage  and 
told  her  that  she  was  fooling  plaintiff ;  that  he  expected  she  was  going  on  a 
trip  for  her  health  but  that  she  was  really  going  away  to  get  a  divorce ;  that 
defendant  said  her  lawy^  adylaed  her  to  go  to  California  or  Colorado,  and 
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that  she  was  going  to  get  a  divorce;  that  she  went  to  these  places  and  was 
gone  a  long  time  and  then  came  back ;  that  thereafter  she  went  to  GlCTeland, 
and  that  soon  after  she  had  been  there,  and  within  six  months  prior  to  the 
commencement  of  this  action,  a  lawyer  wrote  to  plalntUT,  telling  him  that  he 
had  been  retained  by  the  defendant  to  commence  an  action;  that  alimony 
was  the  only  question  In  the  matter,  and  that  If  he  would  agree  to  pay  the 
defendant  alimony  that  would  be  all  there  was  of  It;  that  soon  thereafter  de- 
fendant came  back  to  Buffalo  and  went  to  Manllus  in  Mew  York  and  stayed 
there  for  a  long  time." 

Obviousljr  there  was  no  abandonment  in  this:  The  defendant  went 
away,  promising  to  return,  and  did  return.  There  is  no  allegation  that 
she  went  to  Cleveland  without  the  consent  of  the  plaintiff,  or  that  she 
did  not  have  cause  to  go,  or  that  the  alleged  lawyer  was  in  fact  re- 
tained by  the  defendant ;  nor  is  there  any  allegation  that  the  defend- 
ant, when  she  came  bade  to  Buffalo,  did  not  return  to  her  home,  as 
she  would  be  presumed  to  have  done,  no  allegation  being  made  to  the 
contrary;  nor  is  there  any  suggestion  that  in  going  to  Manlius  she 
was  acting  contrary  to  the  will  of  her  husband.  Down  to  this  time, 
therefore,  the  complaint  does  not  show  abandonment. 

[8]  The  actionable  misconduct  of  the  defendant,  if  any,  must  be 
found  in  the  allegation : 

"That  In  or  about  June,  1913,  defendant  came  to  Buffalo  and  lived  with  her 
mother  and  Is  so  living  with  her  mother  at  the  time  of  the  commencement  of 
this  action;  that  plaintiff  has  frequently  asked  defendant  to  return  to  his 
home,  and  that  he  prepared  a  place  for  her  and  notified  her  that  he  had  so 
prepared  a  place  where  they  might  live,  and  that  she  declined  and  refused 
so  to  do,  and  that  ever  since  she  has  declined  and  refused  to  live  with  the 
plaintiff  as  husband  and  wife  or  In  any  manner." 

[8]  Abandonment,  as  used  in  tiie  statute  now  under  consideration, 
contemplates  a  voluntary  separation  of  one  party  from  the  other,  with- 
out justification,  with  the  intention  of  not  returning.  Williams  v.  Wil- 
liams, 130  N.  Y.  193,  197,  29  N.  E.  98,  14  L.  R.  A.  220,  27  Am.  St. 
Rep.  517.  There  is  no  allegation  in  connection  with  the  incident  of 
June,  1913,  that  the  defendant  went  away  from  the  plaintiff  without 
justification,  and  without  intending  to  return;  we  are  simply  told  that 
she  came  back  to  Buffalo  and  went  to  live  with  her  mother,  and  that 
she  was  living  with  her  mother  at  the  time  the  action  was  commenced. 
The  plaintiff  alleges  that  he  has  frequently  asked  defendant  to  return 
to  his  home,  but  without  specifying  "particularly  the  nature  and  cir- 
cumstances of  the  defendant's  misconduct,"  nor  "setting  forth  the 
time  and  place  of  each  act  complained  of,  with  reasonable  certainty." 
All  of  the  matters  alleged  in  reference  to  the  plaintiff  having  requested 
the  defendant  to  return  to  his  home  may  have  been  made  while  she 
was  away  prior  to  June,  1913.  There  is  not  an  allegation,  giving  date 
and  circumstances,  in  which  the  plaintiff  tells  us  that  he  requested  the 
defendant  to  return  to  him  after  June,  1913,  and  the  requirement  of 
the  statute  in  cases  of  this  character  forbids  that  we  shoidd  help  out 
the  pleading  by  those  liberal  rules  which  are  prescribed  in  ordinary 
actions.  In  matrimonial  actions  the  law  requires  the  allegations  to  be 
made  with  particularity,  and  they  are  not  to  be  helped  out  by  intend- 
ment. Moreover,  if  the  next  allegation  of  the  complaint  is  true,  and 
the  demurrer  concedes  it  for  the  purposes  of  the  demurrer,  there  would 
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seem  to  be  a  good  reason  for  the  defendant  living  apart  from  the  plain- 
tiff, particularly  in  view  of  the  oftrcxpressed  fear  of  the  latter  that  it 
may  be  dangerous  or  improper  for  him  to  cohabit  with  her.  The  con- 
cluding allegation  is  that  "the  plaintiff  further  allies  on  information 
and  belief  that  defendant  is,  and  for  a  long  time  before  the  commence- 
ment of  this  action  has  been,  out  of  her  mind  and  is  a  person  incom- 
petent to  manage  herself  or  her  affairs  in  consequence  of  lunacy." 

Assuming  the  lunacy  of  the  defendant  for  a  "long  time  before  the 
commencement  of  this  action,"  she  is  not  responsible  for  her  alleged 
refusals  to  live  with  the  plaintiff,  and,  the  latter  not  having  shown  any 
proper  allegations  for  an  action  for  separation,  the  demurrer  is  sus- 
tained. We  reach  this  conclusion  entirely  apart  from  the  plaintiff's 
prayer  for  relief,  which  we  conceive  to  be  a  part  of  the  complaint. 
The  pleader  apparently  proceeded  upon  the  theory  that,  by  showing  a 
state  of  facts  which  would  disclose  unpleasant  relations  between  the 
parties,  he  was  entitled  to  a  sort  of  mental  accounting  on  the  part  of 
the  defendant,  and,  if  she  established  that  she  >yas  sane  and  account- 
able for  her  conduct,  then  the  plaintiff  would  be  entitled  to  relief.  The 
demand  for  justment  is  that  "the  defendant  be  examined  by  and  un- 
der the  direction  of  this  court  to  ascertain  her  mental  condition  in  the 
manner  prescribed  by  law  and  the  Code  of  Civil  Procedure,  and,  if 
she  shall  be  found  to  be  sane  and  in  a  sound  mental  condition,  that  he 
be  awarded  judgment  or  decree  of  separation  herein,  separating  the 
plaintiff  from  the  bed  and  board  of  defendant  forever,  and  that  the 
custody  of  their  said  child  be  awarded  to  the  plaintiff,"  etc.  He  asks 
no  relief  whatever  if  the  defendant  is  insane,  as  he  alleges  her  to  be, 
and  as  the  demurrer  admits,  assuming  the  allegation  of  insanity  to  be 
material  to  the  cause  of  action  attempted  to  be  alleged,  and  the  entire 
complaint  is  such  as  to  fully  justify  the  conclusion  that  no  cause  of 
action  has  been  asserted. 

The  demurrer  should  be  sustained,  with  costs. 


{158  App.  Wv.  810.) 

BECKEE  V.  FARGO. 

(Supreme  Court,  Appellate  Division,  Second  Department    November  14,  1913.) 

1.  Negligeroe  (S  134*)  —  Injubies  to  Licensee  —  Aonons  —  Susticiekcy  or 

Evidence. 

Evidence,  In  an  action  for  personal  Injuries  by  being  struck  by  the  motor 
truck  of  defendant  express  company  while  plaintiff  was  Inside  of  defend- 
ant's depot,  held  not  to  show  negligence  by  the  driver  of  the  truck  in  not 
giving  signals. 

[Ed.  Note. — ^For  other  cases,  see  Negligence,  Cent  Dig.  |{  267-270,  272, 
273;   Dec.  Dig.  |  134.*] 

2.  Nbgligkncb  (!  134*)  —  Injuries  to  Licensee  —  Actions — Sufficienct  of 

Evidence — Impbopeb  Speed. 

Evidence,  in  an  action  for  personal  injuries  by  being  stmck  by  the  motor 
truck  of  defendant  express  company  while  plaintitT  was  inside  of  defend- 
ant's depot  held  not  to  show  negligence  by  defendant  in  running  at  an 
improper  epeeA.. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent  Dig.  {§  267-270,  272, 
273;   Dec.  Dig.  i  184.»] 

•ror  othm  CUM  see  same  topic  ft  i  nttmbbb  tn  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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3.  Btidkncb  ({  686*)— Neoatitk  Evidence. 

Plaintiff's  negative  proof  as  to  signals  not  being  given  of  the  approach 
of  defendant's  motor  truck  would  not  prevail  over  positive  evidence  that 
signals  were  given,  even  if  such  evidence  was  by  defendant's  servant, 
since  evidence  need  not  be  rejected  on  account  of  interest  and  Should  not 
be  arbitrarily  rejected  on  that  account. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  U  2432-2435;  Dec 
Dig.  i  688.*] 

4.  Neouoknce  (S  67*)— Gortbibutort  Neoliqenoe. 

If  plaintiff  went  down  into  a  roadway  leading  into  the  depot  of  de- 
fendant express  company  without  looking  or  taking  other  precautions  to 
prevent  injury  from  defendant's  motor  trucks,  he  was  guilty  of  contribu- 
tory negligence. 

[Ed.  Note.— For  other  cases,  see  NegUgence,  Cent  Dig.  }|  80,  91;  Dec 
Dig.  S  67.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Henry  Becker  against  James  C.  Fargo,  as  president  of 
the  American  Express  Company.  From  a  judgment  for  plaintiff  and 
an  order  denying  a  motion  for  a  new  trial,  defendant  appeals.  Re- 
versed, and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
STAPLETON,  JJ. 

John  G.  Milburn,  Jr.,  of  New  York  City,  for  appellant 
Nicholas  W.  Hacker,  of  New  York  City,  for  respondent 

JENKS,  P.  J.  [1,  2]  The  action  is  for  negligence.  The  plaintiff, 
when  at  best  a  licensee  in  the  roadway  inside  the  depot  of  the  defend- 
ant was  struck  and  injured  by  its  incoming  motor  truck.  The  n^- 
ligence  imputed  is  absence  of  signal,  and  improper  speed.  I  think 
that  the  plaintiff  did  not  establish  either  fault 

The  plaintiff  testifies  that  he  did  not  hear  any  horn  or  sound.  His 
witness  Flanagan,  who  was  inside  of  the  structure,  testifies  that  he 
did  not  hear  any  horn.  His  witness  Armstrong,  who  was  at  the  en- 
trance, cannot  remember  whether  he  heard  any  horn  or  signal.  The 
plaintiff  is  silent  as  to  the  speed.  Flanagan  thinks  "it  was  going  about 
a  little  bit  of  speed ;  six  or  seven  miles  an  hour,  not  going  faster."  In 
his  written  statement,  brought  to  his  attention  by  the  plaintiff,  he  had 
called  the  speed  "fast."  He  testifies  finally  that  he  did  not  know  the 
speed  of  any  "auto."  Armstrong  testifies  that  he  did  not  know  the 
speed. 

"It  was  going— pretty  slow.  It  wasn't  going  very  fast;  •  •  •  about  as 
fast  as  a  team  of  horses  could  walk." 

The  motorman  testifies  that  when  he  was  about  tour  teet  trom  the 
opposite  side  of  the  street  he  sounded  his  horn  and  proceeded  to  enter 
the  building  "about  as  fast  as  any  man  could  walk" — ^at  the  rate  of 
about  four  tniles  aji  hour.  The  physical  facts  aid  credence.  He 
worked  an  Alco  three-ton  truck,  geared  down  to  12  miles  an  hour,  and 
he  was  limited  to  8  miles  an  hour.  The  truck  was  5  feet  wide  and 
about  20  to  22  feet  long.    He  had  traveled  in  a  street  about  23  feet 

*For  other  cum  see  «uns  topic  ft  i  ncubbb  In  Deo.  ft  Am.  Dig*.  1107  to  data,  ft  lUp'r  lades** 


Digitized  by 


Google 


Sup.  Ct.)  TBIXOW  TAXIOAB  OO.  ▼.  OATNOB  299 

wide  from  curb  to  curb,  and  he  was  compelled  to  make  a  sharp  right- 
angled  turn  therefrom  into  this  building,  up  a  slope  of  6  or  8  inches, 
so  that  the  slope  rose  about  18  inches.  Under  the  necessary  conditions 
of  stopping  and  then  starting  at  first  speed,  he  testifies  that  the  car 
could  not  go  faster  than  his  estimate.  Moreover,  there  were  men 
in  the  doorway  as  he  came  along,  and  I  note  that  plaintiff's  witness 
Armstrong,  who  was  of  the  number,  testifies,  "When  I  stepped  out 
of  the  way  for  this  car  to  go  by  me,"  etc.  And  it  must  be  remem- 
bered that  the  course  of  the  motorman  was  into  a  building — ^his  jour- 
ney's end. 

[3]  I  have  shown  that  the  proof  adduced  by  the  plaintiff  upon  the 
issue  of  signal  is  negative.  It  will  be  remembered  that  the  testimony 
of  the  motorman  is  positive  that  he  sounded  his  horn.  There  is  a 
bit  of  testimony  that  makes  for  the  probability  that  he  did  so.  For 
he  says:  "I  noticed  men  standing  by  the  door  as  I  was  going  in; 
gave  warning  that  I  was  coming.'  There  is  no  question  that  there 
were  men  at  the  doorway  who  must,  like  the  plaintiff's  witness  Arm- 
strong, have  moved  aside  to  make  way  for  the  truck.  Under  the 
rule  of  Culhane  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  60  N.  Y.  133,  and 
like  cases,  the  plaintiff's  negative  proof  should  not  prevail  even  though 
the  positive  proof  contra  was  given  by  a  servant  of  the  defendant. 
For  testimony  on  account  of  interest  need  not  be  rejected,  and  should 
not  be  rejected  "capriciously  or  arbitrarily."  See  Abramovitz  v. 
Tenzer,  144  App.  Div.  170,  128  N.  Y.  Supp.  951 ;  citing  Hull  v.  Lit- 
tauer,  162  N.  Y.  569,  57  N.  E.  102. 

[4]  The  preponderance  of  evidence  shows  that  the  plaintiff  went 
down  the  incline  and  entered  the  roadway  without  looking  or  listening, 
when  he  had  reached  a  point  where  he  could  have  done  so.  I  think 
the  testimony,  aside  from  that  of  the  plaintiff,  is  that  he  had  his  back 
to  the  car.  "The  jury  should  have  been  charged  that  if  the  plaintiff 
went  down  into  the  roadway  by  the  incline  and  did  not  look  or  take 
any  other  equivalent  precaution,  he  was  guilty  of  negligence. 

I  think  that  there  should  be  a  new  trial  granted ;  costs  to  abide  the 
event    All  concur. 


YELLOW  TAXICAB  CO.  v.  OAYNOR,  Mayor. 
(Snpreme  Court,  Appellate  Division,  First  Department.    Norember  21,  1913.) 

Appeal  from  Special  Term,  New  York  County.  » 

Actions  by  the  Yellow  Taxicab  Company,  by  the  New  Taxicab  & 
Auto  Company,  by  the  Universal  Taximeter  Cab  Company,  and  by 
the  Mason-Seaman  Transportation  Company  against  William  J.  Gay- 
nor,  as  Mayor.  From  orders  at  Special  Term  (143  N.  Y.  Supp.  279), 
denying  motions  to  continue  injunctions  pendente  lite,  plaintiffs  in 
■each  case  appeal.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 
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Edward  W.  Hatch,  of  New  York  City,  for  appellants. 
Terence  Farley,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Order  afHmied,  with  $10  costs  and  disbursements 
in  each  case  on  opinion  of  Seabury,  J.,  at  Special  Term.  82  Misc. 
Rep.  94,  143  N.  Y.  Supp.  279. 

INGRAHAM,  P.  J.  I  concur  in  the  affirmance  of  this  order,  upon 
the  ground  that  the  ordinance  in  question  is  a  valid  regulation  of  the 
use  of  the  streets  in  the  city  of  New  York,  and  within  the  power  con- 
ferred upon  the  board  of  aldermen  by  the  charter  of  that  city.  By 
section  42  of  the  city  of  New  York  (Laws  1901,  c.  466)  it  is  provided 
that  all  the  powers  and  duties  which  on  December  31,  1897,  were  con- 
ferred or  charged  upon  the  common  council,  or  the  mayor,  aldermen, 
and  commonalty  of  the  city  of  New  York,  or  the  board  of  aldermen 
thereof,  or  the  board  of  aldermen  or  common  council  of  the  various 
cities  that  united  in  the  consolidation,  shall  be  exercised  and 
performed  by  the  board  of  aldermen  of  the  city  of  New  York. 
Section  44  provides  that  no  enumeration  of  powers  in  this  act 
shall  be  held  to  limit  the  legislative  power  of  the  board  of  aldermen 
of  the  city  of  New  York  except  as  in  the  charter  specially  provided, 
and  that  the  board  of  aldermen  of  the  city  of  New  York  shall  exercise 
and  perform  said  powers  and  duties  by  proper  ordinances,  rules,  reg- 
ulations, and  by-laws.  .  Section  50  provides  that,  subject  to  the  Con- 
stitution and  laws  of  the  state,  the  board  of  aldermen  shall  have  power 
to  regulate  the  use  of  streets  and  sidewalks  by  foot  passengers,  ani- 
mals, or  vehicles,  to  regulate  the  speed  at  which  vehicles  shall  be  driven 
or  ridden  and  at  which  vehicles  shall  be  propelled  in  the  streets  to  pre- 
vent encroachments  upon  and  obstructions  to  the  streets,  and  to  au- 
thorize and  require  their  removal  by  the  proper  officers,  and,  when- 
ever the  word  "vehicles"  is  used,  it  shall  be  deemed  to  include  wagons, 
trucks,  carts,  cabs,  carriages,  stages,  omnibuses,  motors,  automobiles, 
locomobiles,  locomotives,  bicycles,  tricycles,  sleighs,  or  other  conveyanc- 
es for  persons  or  property.  By  section  51  it  is  provided  that,  subject  to 
the  Constitution  and  laws  of  the  state,  the  board  of  aldermen  of  the  city 
of  New  York  shall  have  power  to  provide  for  the  licensing  and  other- 
wise regulating  the  business  of  public  hackmen  and  cabmen,  to  regulate 
the  rates  of  fare  to  be  taken  by  owners  or  drivers  of  hackney  coaches, 
carriages,  motors,  automobiles,  or  other  vehicles,  and  to  compel  the 
owners  thereof  to  pay  annual-  license  fees. 

•Under  this  power  thus  granted,  I  think  the  Legislature  intended  to 
vest  the  board  of  aldermen  of  the  city  of  New  York  with  entire  pow- 
er to  regulate  the  use  of  the  streets  of  the  city  of  New  York,  to  reg- 
ulate the  nature  of  the  vehicles  that  use  the  streets,  and  to  prescribe 
the  conditions  upon  which  they  shall  be  allowed  within  the  city  limits, 
and  with  the  unrestricted  power  to  regulate  the  rates  of  fare  to  be 
charged  by  public  conveyances  using  the  streets.  If  any  particular 
kind  of  vehicle  in  use  in  the  city  cannot  be  profitably  operated  at  the 
rate  of  fare  prescribed  in  the  exercise  of  this  power,  tiie  ordinance  pre- 
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scribing  the  rate  of  fare  to  be  charged  is  not,  I  think,  for  that  reason 
to  be  declared  unreasonable,  or  a  violation  of  any  provision  of  the 
Constitution  or  laws  of  the  state.  No  one  is  bound  to  provide  or  op- 
erate any  particular  kind  of  a  vehicle  or  motor  vehicle,  and,  if  the  rate 
of  fare  fixed  by  the  board  of  aldermen  is  not  sofiicient  to  allow  motor 
vehicles  to  be  operated  in  the  streets  of  the  city  of  New  York  profitably 
to  the  owners,  then  the  owners  can  cease  from  such  operation.  Nor 
does  the  fact  that  these  motor  vehicles  had  been  operating  in  the  streets 
under  a  license  and  at  rates  of  fare  that  were  profitable  prevent  the 
board  of  aldermen,  in  tiie  exercise  of  the  power  vested  in  it  by  the 
Legislature,  from  reducing  the  rates  of  fare.  If  vehicles  were  devised 
of  such  size  and  weight,  or  propelled  by  power  in  such  a  way,  as  to 
destroy  the  streets  or  prevent  the  use  of  the  streets  by  others,  it  seems 
to  me  uie  board  of  aldermen  would  be  justified  in  prohibiting  die  use  of 
vehicles  of  that  dass.  The  exercise  of  that  power  cannot,  I  think,  de- 
pend upon  what  the  court  might  think  would  be  a  reasonable  regula- 
tion. If  the  Legislature  had  the  power  to  prohibit  the  use  of  any 
specified  class  of  vehicles  in  the  public  streets,  it  had  the  power  to 
delegate  to  the  legislative  body  of  the  city  the  right  to  exercise  such 
power.  The  Court  of  Appeals  has  lately  determined  that  the  Legis- 
lature has  that  power.  In  People  v.  Rosenheimer,  209  N.  Y.  115, 
102  N.  E.  530,  it  was  held :  The  Legislature  might  prohibit  altogether 
the  use  of.  motor  vehicles  upon  the  highways  or  streets  of  the  state. 
But  the  right  to  use  the  highway  by  any  person  must  be  exercised  in 
a  mode  consistent  with  the  equal  rights  of  others  to  use  the  highway, 
and  that  the  motor  vehicle,  on  account  of  its  size  and  weight,  of  its 
great  power,  and  of  the  great  speed  which  it  is  capable  of  attaining, 
creates,  unless  managed  by  careful  and  competent  operators,  a  most 
serious  danger,  both  to  other  travelers  on  the  highway  and  to  the  oc- 
cupants of  the  vehicles  themselves,  is  too  clearly  a  matter  of  common 
knowledge  to  justify  discussion.  The  fatalities  caused  by  them  are 
so  numerous  as  to  permit  the  Legislature,  if  it  deemed  it  wise,  to 
wholly  forbid  their  use.  The  whole  of  this  argument  rests  on  the 
proposition  that  in  operating  a  motor  vehicle  the  operator  exercises  a 
privilege  which  might  be  denied  him,  and  not  a  right,  and  that  in  a 
case  of  a  privil^e  the  Legislature  may  prescribe  on  what  conditions 
it  shall  be  exercised. 

I  am  willing  to  place  the  validity  of  this  ordinance  squarely  upon 
the  grotmd  that,  the  Legislature  having  vested  in  the  legislative  de- 
partment of  the  city  of  New  York  the  power  to  regulate  the  streets  in 
the  city  of  New  York,  the  use  of  motors  and  other  vehicles  using  its 
streets,  the  legislative  department  of  the  city  had  the  power  to  pro- 
hibit the  use  of  any  particular  kind  of  motors  or  vehicles  that  the  wel- 
fare of  the  city,  and  its  inhabitants,  and  the  public  generally  in  the 
use  of  the  streets,  required.  Thus  having  the  power  to  regulate,  it  had 
the  power  to  prohibit',  and  the  lesser  power  of  imposing  tiie  terms 
upon  which  motors  and  vehicles  should  use  the  streets  is  included  in 
the  greater  power  to  regulate  the  use  of  motors  and  vehicles  using  the 
streets.    For  these  reasons,  I  think  the  ordinance  is  not  beyond  the 
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power  of  the  board  of  aldermen  of  the  city  of  New  York,  but  is  a 
valid  exercise  of  power. 
I  am  therefore  in  favor  of  affirming  this  order. 

HOTCHKISS,  J.,  concurs. 

SCOTT,  J.  (dissenting).  This  is  an  action  in  equity  to  test  the  va- 
lidity of  an  ordinance  adopted  by  the  board  of  aldermen  of  the  city  of 
New  York  regulating  the  business  of  operating  public  hacks  in  the 
city,  and,  among  other  things,  establishing  rates  of  fare  which  may  be 
charged  by  public  hackmen.  The  ordinance  is  a  long  and  explicit  one, 
and  contains  a  number  of  provisions  which  are  objected  to  as  unrea- 
sonable and  incapable  of  enforcement.  As  to  many  of  these  objec- 
tions no  injunctive  relief  is  necessary,  because  they  relate  to  matters 
of  minor  importance  which  may  easily  be  separated  from  the  ordi- 
nance without  impairing  its  general  effect,  or,  if  found  to  be  imprac- 
ticable, are  open  to  easy  amendment. 

The  point  upon  which  the  plaintiff,  and  the  plaintiffs  in  other  similar 
actions,  dwell  most  strongly  is  the  scale  of  charges  prescribed  by  the 
ordinance,  which,  as  the  plaintiff  contends,  is  placed  so  low  as  to  ren- 
der it  impossible  to  conduct  the  business  in  such  a  manner  as  the  public 
comfort  and  safety  demands  at  a  reasonable  profit,  and  it  is  this 
point  alone  that  I  propose  to  consider. 

It  is  to  be  remarked  at  the  outset  that  the  injunction  pendente  lite 
for  which  plaintiff  prays  would  by  no  means  be  determinative  of  the 
issues  raised  by  the  pleadings.  Its  whole  office  would  be  to  hold 
matters  in  statu  quo  they  have  been  for  many  years  until  the  question 
of  the  reasonableness  of  the  ordinance  could  be  determined  upon  the 
trial  of  the  cause  which  can  be  had  without  serious  delay. 

The  only  questions  which  seem  to  me  to  be  important  to  be  consid- 
ered on  this  appeal  are,  first,  whether  the  plaintiff  has  any  standing 
to  maintain  the  action,  and  second,  whether  upon  all  the  motion  pa- 
pers the  plaintiff  has  made  out  a  case  prima  facie  of  unreasonableness. 
The  plaintiff  is  a  corporation  organized  for  the  purpose  of  carrying 
on  the  business  of  a  public  hackman.  It  owns  several  hundred  auto 
motor  vehicles  which  it  uses  in  its  business,  and  the  actual  investment 
represented  by  its  capital  stock  and  bonds  amounts  to  several  million 
dollars.  It  has  heretofore  carried  on  its  business  under  licenses 
issued  by  the  municipal  authorities  under  an  ordinance  intended  to  be 
superseded  by  the  ordinance  now  sought  to  be  reviewed.  It  is  well 
settled  that  an  action  for  an  injunction  is  an  appropriate  means  where- 
by to  test  the  validity  and  reasonableness  of  a  municipal  ordinance 
which  in  its  operation  will  affect  a  considerable  nimiber  of  people. 
This  is  in  order  to  avoid  the  multiplicity  of  suits  which  would  be  occa- 
sioned by  resistance  to  its  enforcement,  and  also  because,  in  general, 
no  adequate  remedy  at  law  is  available.  Birdsall  v.  Clark,  73  N.  Y. 
73,  29  Am.  Rep.  105;  Norris  v.  Wurster,  23  App.  Div.  124,  48  N.  Y. 
Supp.  656.  It  has  been  held  to  be  an  appropriate  remedy  to  test  the 
validity  of  ordinances  undertaking  to  reduce  the  fares  on  street  rail- 
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ways  (City  of  Cleveland  v.  Cleveland  City  R.  R.  Co.,  194  U.  S.  517, 
24  Sup.  Ct  756,  48  L.  Ed.  1102;  City  of  Detroit  v.  Detroit  Citizens' 
Street  Ry.  Co.,  184  U.  S.  368.  22  Sup.  Ct.  410,  46  L.  Ed.  592),  and 
generally  to  test  the  validity  of  laws  and  ordinances  fixing  what  are 
claimed  to  be  unreasonably  low  rates  for  services  by. quasi  public 
corporations  (Tampa  Waterworks  Co.  v.  Tampa  [C.  C.1  124  Fed.  932; 
New  Memphis  Gas  Co.  v.  Memphis  [C.  C]  72  Fed.  952). 

It  has  been  generally  recognized  for  many  years  both  in  this  country 
and  England  that  a  well-regulated  system  of  public  hacks  and  cabs 
is  almost  a  necessity  of  urban  life,  that  the  persons  engaging  in  such 
business  are  employed  in  performing  a  quasi  public  service,  and  that 
the  business  is  one  within  the  power  of  the  state  to  regulate  in  pursu- 
ance of  its  reserved  police  power,  and  it  has  also  been  generally  agreed 
that  this  power  of  regulati<m  may  properly  be  delegated  to  each  munici- 
pality to  be  enforced  by  appropriate  ordinances.  So  far  as  the  city  of 
New  York  is  concerned,  express  authority  has  been  given  by  the  Legis- 
lature by  section  51  of  the  charter  (Laws  1901,  c  466,  as  amended  by 
Laws  1910,  c.  262)  in  the  following  words : 

"Snbject  to  the  Conotltntion  and  laws  of  the  state,  tbe  board  of  aldermen 
shall  have  power  to  provide  for  the  licensing  and  otherwise  regulating  the 
business  of  *  *  *  back-men.  •  •  •  The  board  of  aldermen  shall  also 
have  power  to  regulate  the  rate  of  fare  to  be  taken  by  owners,  or  drivers  of 
backner  coaches,  carriages,  motors,  automobiles  or  other  vehicles,  and  to 
compel  the  owners  thereof  to  pay  annual  license  fees." 

It  is  axiomatic  that,  while  the  power  to  destroy  implies  the  power 
t6  regulate,  yet  the  power  to  regulate  does  not  involve  the  power  to 
destroy  or  prohibit,  and,  while  the  Legislature  of  the  state  has  the 
power  to  prohibit  altogether  the  use  of  motor  vehicles  in  the  streets 
and  public  highways  (People  v.  Rosenheimer,  209  N.  Y.  115,  102  N. 
E.  530),  and  perhaps  may  even  delegate  such  power  to  a  municipality, 
it  is  sufficient  for  the  purposes  of  this  appeal  to  note  that  it  has  neither 
undertaken  to  exercise  the  power  itself  nor  to  authorize  the  board  of 
aldermen  to  do  so.  The  sole  power  given  to  the  latter  body  is  to 
regulate,  and  any  ordinance  which  goes  so  far  as  to  amount  to  a  prac- 
tical prohibition  would  be  in  excess  of  the  power  of  the  board  and 
consequently  void. 

The  plaintiflF  also,  as  I  consider,  shows  such  a  special  interest  in  the 
operation  and  effect  of  the  ordinance,  apart  from  the  interest  pos- 
sessed by  the  members  of  the  community  generally,  as  to  entitle  it  to 
maintain  the  action.  It  has  provided  itself,  at  great  expense,  with  the 
equipment  necessary  to  carry  on  a  perfeclJy  legitimate  business  of  a 
quasi  public  character.  In  so  equipping  itself  I  do  not  consider  that  it 
acquired  anything  in  the  nature  of  a  vested  right  to  have  the  rates  of 
fare  maintained  at  the  figures  at  which  they  stood  when  the  business 
was  entered  upon,  or  to  have  any  particular  rates  of  fare  maintamed ; 
but  it  did  acquire  the  right,  possessed  by  every  one  engaged  in  a  lawful 
business,  to  be  protected  against  legislation  on  the  part  of  the  munici- 
pal authorities  which  would  destroy  its  business,  or  render  it  impos- 
sible to  carry  it  on  except  at  a  sure  and  serious  loss  which  would 
amount  in  effect  to  the  destruction  of  its  property  without  compensa- 
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tion.  I  am  therefore  clearly  of  the  opinion  that  the  plaintiff  is  entitled 
to  maintain  the  action. 

That  the  plaintiff  has  sustained  the  burden  of  showing  prima  facie 
that  the  ordinance  is  unreasonable,  so  far  as  concerns  die  rates  pre- 
scribed, is,  I  think,  beyond  question,  if  we  are  to  regard,  as  we  should 
do,  only  the  matters  presented  in  a  form  equivalent  to  what  is,  in  our 
system  of  jurisprudence,  considered  legal  evidence.  The  plaintiff 
shows  by  sworn  affidavits  giving  what  are  said  to  be  actual  facts  and 
figures  derived  from  its  past  experience  that  even  at  existing  rates 
it  has  not  been  able  to  escape  an  annual  deficit,  and  that  at  the  pro- 
posed reduced  rates  it  would  be  compelled  either  to  cease  operations 
altogether  or  to  operate  at  a  loss  which  would  spell  inevitable  bank- 
ruptcy. Of  course  it  is  impossible  in  advance  of  a  trial  to  say  whether 
the  facts  stated  are  accurate,  or  the  conclusions  drawn  from  them 
justified ;  but  on  this  motion  die  defendants  make  no  effort  to  analyze 
the  statements  made  in  plaintiff's  affidavits,  or  to  point  to  any  fallacies 
in  their  deductions.  On  the  other  hand,  the  papers  presented  by  de- 
fendants in  opposition  to  the  motion  consist  almost  wholly  of  conclu- 
sions, expressed  ex  cathedra  by  a  number  of  persons  who  fail  to  show 
either  the  facts  upon  which  their  conclusions  rest  or  their  own  com- 
petency to  form  and  express  an  opinion.  Some  are  sworn,  and  some 
unsworn;  but,  assuming,  as  I  do,  that,  whether  sworn  or  unsworn, 
the  documents  express  the  real  opinions  of  the  persons  offering  them, 
they  are  still  valueless  as  evidence.  There  are  also  a  number  of  affi- 
davits, drawn  in  identical  form,  and  verified  by  independent  taxicab 
owners,  who  say  that  since  May,  1912,  they  have  voluntarily  operated 
their  cabs  at  the  reduced  rate,  and  have  been  able  to  keep  their  cabs 
in  good  condition  and  repair,  together  with  its  accessories,  and  in  addi- 
tion have  made  sufficient  profit  to  pay  the  living  expenses  of  them- 
selves and  families.  These  affidavits  are  at  least  as  notable  for  what 
they  omit  to  say  as  for  what  they  say.  No  figures  whatever  are  given 
as  to  the  cost  of  the  investment,  the  expense  of  operation,  or  the  aver- 
age receipts,  nor  is  any  allowance  made  for  the  salary  of  a  driver. 
Such  affidavits  constitute  a  most  unsatisfactory  answer  to  the  detailed 
and  explicit  statements  presented  by  the  plaintiff. 

This  seems  to  me  to  be  peculiarly  a  case  in  which  an  injunction 
pendente  lite  should  issue.  It  must  be  conceded  that  the  outcome  of 
a  judicial  inquiry,  confined  to  legal  evidence,  as  to  the  reasonableness 
of  the  scale  of  fares  prescribed  b^  the  ordinance  is  at  least  doubtful, 
and  it  is  manifest  that,  if  the  plaintiff  ultimately  succeeds,  the  injury 
to  him  resulting  from  an  interim  enforcement  of  the  ordinance  will 
far  outweigh  any  injury  to  the  public  consequent  upon  a  temporary 
suspension  of  the  operation  of  the  ordinance.  There  are  no  statistics 
at  hand;  but  it  is  evident  that  the  users  of  taxicabs  must  constitute 
but  a  very  small  percentage  of  th^  whole  population  of  the  city.  The 
existing  rates  have  been  in  force  ever  since  motor  cabs  came  into  use, 
and  little  harm  will  be  done  to  any  one  if  they  are  allowed  to  stand  for 
the  very  short  time  that  need  elapse  before  the  action  can  be  brought 
to  trial.  It  is  a  case  for  the  application  of  the  rule  thus  formulated 
in  Harriman  v.  Northern  Securities  Co.  (C.  C.)  132  Fed.  464: 
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"Tbe  balance  of  convenience  or  bardsblp  orOlnarily  is  a  factor  ot  controlling 
Importance  In  cases  of  substantial  doubt'  existing  at  the  time  of  granting  or 
refusing  the  preliminary  injunction." 

The  order  appealed  from  should  be  reversed,  and  the  motion  to  con- 
tinue the  injunction  pendente  lite  granted. 


(83  Misc.  Bep.  1.) 
AMERICAN  riRE  INS.  CO.  OF  NEWARK  T.  MINSKER  REALTY  CO- 
(Supreme  Court,  Appellate  Term,  First  Department    December  4,  191S.) 

1.  InsTOARCB  (1 180*)— Faninncs — Rioht  to  Bkootxx. 

Whether  the  insurer  can  recover  on  a  policy  depends  on  whether  In- 
sured authorized  its  Issuance  and  whether  it  was  thereafter  duly  Issued. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Cent  Dig.  |  408;  Dea  Dig. 
I  180.*] 

2.  iHSxmAHCT  (i  186*) — Dklivkbt  of  Pouot. 

Delivery  of  an  insurance  policy  to  an  authorized  agent  of  insured  is 
snffldent  delivery  to  the  principal,  as  regards  right  to  recover  tbe  pre- 
mium. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  If  219-230;  Dec. 
Dig.  I  ISO.*] 
8.  InsiTBAHcnt  (i  238*) — OAifonxATiox — ^AtrrHOKiiT  or  Bboxxb. 

Mere  authority  of  a  broker  to  effect  Insurance  does  not  authorize  bim 
to  cancel  it,  with  tbe  ^ect  of  making  bis  principal  chargeable  with  the 
short  rate  premium. 

[Ed.  Note. — For  otber  cases,  see  Insurance,  Cent.  Dig.  H  BOO,  616,  517 ; 
Dec.  Dig.  {  238.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District. 

Action  by  the  American  Fire  Insurance  Company  of  Newark  against 
the  Minsker  Realty  Company.  From  a  judgment  for  defendant,  after 
a  trial  without  a  jury,  plaintiff  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

William  D.  Murray,  of  New  York  City,  for  appellant 

Leo  J.  Rosett,  of  New  York  City,  for  respondent 

BIJUR,  J.  The  plaintiff  sued  for  the  "short  rate"  premium  for  the 
month  of  November,  1912,  on  a  policy  of  fire  insurance  issued  at  the 
instance  of  defendant.  Defendant  moved  to  dismiss  at  the  close  of 
plaintiff's  case,  and  renewed  the  motion  at  the  close  of  the  entire  case, 
on  the  grounds,  first,  that  the  insurance  was  to  cover  a  permanent  loan, 
and  that  no  such  loan  was  made  until  November  22d ;  second,  that  as 
no  money  (premium)  was  paid,  no  "short  rate"  could  be  recovered; 
third,  as  it  did  not  appear  that  a  permanent  loan  was  made,  there  could 
be  no  delivery  of  a  policy. 

The  case  seems  to  have  been  tried  and  decided  below  on  these  sup- 
posed questions  of  law,  though  others  are  also  referred  to  in  the 
briefs.  It  is  quite  apparent  that  the  permanent  loan  has  no  relation 
to  the  issues  in  this  case.    The  only  questions  are  whether  defendant 

•For  other  caaea  see  uun*  topic  *  I  HUiiBBB  tn  Dec.  A  Am.  DIgi.  1M>7  to  dkte,  A  Rep'r  Indexes 
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authorized  the  issoance  of  the  policy  and  whether  it  was  thereafter 
duly  issued. 

[1-3]  The  question  of  authority  will  have  to  be  decided  in  face  of  a 
conflict  of  evidence  on  that  point.  The  admitted  delivery  of  the  policy 
to  the  agent  (if  he  was  agent)  was  a  sufBcient  delivery  to  the  principal. 
Singer  v.  Nat.  F.  I.  Co.,  154  App.  Div.  783,  139  N.  Y.  Supp.  375.  In 
my  opinion,  however,  the  plaintiff  cannot  charge  the  "short  rate"  on 
the  theory  that  the  policy  was  canceled  by  request  of  the  assured.  The 
authority  which  it  cites  to  the  effect  that  a  broker  employed  to  effect  in- 
surance may  be  regarded  as  clothed  with  full  authority  to  cancel  it 
(Standard  Oil  Co.  v.  Insurance  Co.,  64  N.  Y.  85)  so  holds  only  in  re- 
spect to  a  broker  who  had  general  authority  to  transact  all  the  business 
of  his  employer,  and  this  distinction  is  pointed  out  in  Hermann  v.  Ni- 
agara Ins.  Co.,  100  N.  Y.  411,  415,  3  N.  E.  341,  53  Am.  Rep.  197.  In- 
deed, so  far  as  the  case  at  bar  is  concerned,  the  very  opposite  of  what 
plaintiff  claims  is  decided  in  Stilwell  v.  Mutual  Life  Ins.  Co.,  72  N.  Y. 
385. 

As  the  judgment  in  this  case  is  manifestly  based  on  an  erroneous 
theory  of  law,  it  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


In  re  MABTIN'S  ESTATE. 

ORANGE  COUNTY  TRUST  00.  v.  WILLIAMS  &  CONLON. 

(Supreme  Coort,  Appellate  Division,  Third  Department    November  28,  1913.) 

Appeal  from  Surrogate's  Court,  Delaware  County. 

In  the  matter  of  the  Judicial  Settlement  of  the  estate  of  Polly  L. 
Martin,  deceased.  Appeal  by  the  Orange  County  Trust  Company,  as 
executor  and  trustee,  from  so  much  of  the  final  decree  of  the  surrogate 
as  directed  payment  to  Williams  &  Conlon,  claimants.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Thomas  Watts,  of  Middletown  Qohn  Bright,  of  Middletown,  of 
counsel),  for  appellant 

Williams  &  Conlon,  of  Downsville  (Henry  J.  Williams,  of  Downs- 
ville,  of  counsel),  for  respondents. 

PER  CURIAM.    Judgment  affirmed. 

WOODWARD,  J,  (dissenting).  There  is  no  dispute  that  on  the 
27th  day  of  January,  1911,  the  respondents,  Williams  &  Conlon,  served 
upon  the  executors  the  claim  in  question,  amounting  to  $241.56,  for 
services  alleged  to  have  been  rendered  to  the  deceased  between  the 
14th  day  of  July,  1897,  and  August,  1907.  This  claim  was  rejected  by 
the  executors  by  a  notice  in  writing  which  was  served  upon  one  of  the 
members  of  the  firm  of  Williams  &  Conlon  on  the  1st  day  of  March, 
1911.  On  the  25th  day  of  April,  1911,  a  consent  in  writing  was  signed 
by  the  executors  and  claimants,  agreeing  and  consenting  by  and  be- 
tween the  parties  that: 
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"The  said  dalm  may  and  sliall  be  snbmitted  to  fbe  surrogate  of  the  coun- 
ty of  Delaware  for  hearing  and  determination  by  him  upon  the  Judicial  set- 
tlements of  the  accounts  of  said  executors." 

This  was  unquestionably  intended  by  the  paities  as  one  of  the  steps 
to  bring  the  matter  before  the  surrogate  upon  the  judicial  settlement 
of  the  account,  under  the  provisions  of  section  1822  of  the  Code  of 
Ciril  Procedure,  and  if  the  same  had  been  filed  with  the  surrogate 
within  the  time  fixed  by  law  there  would  have  been  no  question  of  the 
jurisdiction  of  the  surrogate  to  determine  the  validity  and  amount  of 
the  claim.  This  was  not  done.  The  six  months^  limit  fixed  by  the 
statute  expired  on  the  1st  day  of  September,  1911,  and  the  consent  was 
not  filed  until  the  18th  day  of  that  month. 

The  facts  appearing  as  above  upon  the  judicial  settlement,  the  coun- 
sel for  the  executors  moved  to  dismiss  the  claim  on  the  ground  that 
the  surrogate  was  without  jurisdiction  to  determine  its  validity,  and 
that  such  claim  was  barred  by  the  short  statute  of  limitations,  as  fixed 
by  section  1822  of  the  Code  of  Civil  Procedure.  The  learned  surro- 
gate denied  the  motion,  holding  that  the  written  agreement  was  some- 
Si  ing  more  than  the  consent  reqiiired  by  the  statute;  that  it  was  in 
the  nature  of  a  stipulation,  or  waiver,  and  proceeded  to  the  determina- 
tion of  the  daim  upon  the  merits,  finding  in  favor  of  the  respondents. 
The  executor  appeals  from  the  decree,  in  so  far  as  it  allows  the  claim 
of  the  respondents,  and  their  costs  and  allowances. 

In  the  view  which  we  take  of  the  matter  it  is  not  necessary  to  con- 
sider the  merits  of  this  claim,  a  portion  of  which  appears  to  have  been 
barred  by  the  statute  of  limitations,  which  it  was  the  duty  of  the  ex- 
ecutors to  assert.  Schutz  v.  Morette,  146  N.  Y.  137,  143,  40  N.  E. 
780,  and  authorities  there  cited.  The  claimant,  within  six  months 
of  the  time  of  rejection  of  the  claim,  and  notice  thereof,  was  bound  to 
either  file  the  consent  or  to  bring  an  action,  in  order  to  preserve  his 
rights.  Matter  of  Brown,  76  App.  Div.  185,  78  N.  Y.  Supp.  297.  The 
statute  makes  the  filing  of  the  consent  by  both  parties  a  condition  of 
the  jurisdiction  of  the  surrogate,  and  the  surrogate  has  no  jurisdiction 
of  flic  subject-matter  without  such  filing.  Consent  may  give  juris- 
diction of  tiie  person  where  the  court  has  jurisdiction  of  the  subject- 
matter,  but  we  know  of  no  rule  of  law  which  permits  parties  to  en- 
large upon  the  jurisdiction  of  tribunals  of  the  subject-matter  by  stip- 
ulation. Matter  of  Walker,  136  N.  Y.  20,  29,  32  N.  E.  633.  But  here 
there  was  no  attempt  to  stipulate  an  increase  of  the  jurisdiction ;  the 
parties  merely  joined  in  a  written  consent,  and  if  the  claimants  had 
filed  the  paper  there  would  have  been  a  full  compliance  with  the  stat- 
ute. But  it  was  not  filed,  and  the  surrogate  had  no  jurisdiction  to  de- 
termine the  questions  involved. 

The  decree,  in  so  far  as  appealed  from,  should  be  reversed,  with 
costs  to  the  appellant,  and  the  same  should  be  sent  back  for  a  final  ad- 
justment of  the  account  in  harmony  with  this  opinion. 

KELLOGG,  J.,  concurring. 
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(159  App.  Dlv,  289.) 

PEOPLE  T.  WALTON. 

(Supreme  Court,  Appellate  Division,  Third  Department    November  26,  1913.) 

1,  BuBOLABT  (i  9*} — Bbkakino  axd  Enterino — ^"Bbeae." 

Pen.  Law  (Ck)n8ol.  Laws  1909,  c.  40)  i  404,  declares  that  a  person  who, 
with  intent  to  commit  a  crime  therein,  breaks  and  enters  a  building,  shall 
be  guilty  of  burglary  in  the  third  degree,  and  section  400,  subd.  2,  pro- 
vides that  the  word  "break,"  as  so  used,  means  "opening,  for  the  purpose 
of  entering  therein,,  by  any  means  whatever,  any  outer  door  of  a  build- 
ing." Held  that,  where  prosecutor,  having  loaded  a  wagon  with  merclian- 
dlse,  left  it  in  a  barn,  closing  the  barn  door,  without  locking  it,  and  de- 
fendant opened  the  door  and  took  goods  from  the  wagon,  be  was  guilty 
of  breaking  and  entering  sufficient  to  sustain  a  conviction  of  burglary  in 
the  third  degree. 

[Ed.  Note. — For  other  cases,  see  Burglary,  Cent  Dig.  S|  6-12 ;  Dec.  Dig. 
I  9.* 

For  other  definitions,  see  Words  and  Phrases,  voL  1,  pp.  862-866 ;  voL 
8,  pp.  7592,  7593.] 

2.  CBuaNAi.  Law  (|  511*) — EvinxNcx  of  Acooupucb — Cobboboratioit. 

An  accomplice  told  the  details  of  a  burglary,  which  consisted  of  en- 
tering a  bam  and  the  removal  of  merchandise  from  a  peddler's  wagon 
therein.  Some  of  the  stolen  property  was  found  on  defendant's  premises, 
and  he  made  admissions  to  two  witnesses  of  a  criminal  knowledge  of  the 
crime,  and  suggested  to  prosecutor  that  he  would  settle  ratiier  than  have 
any  trouble.  Defendant  and  the  accomplice  were  also  seen  together  on 
the  night  of  the  burglary.  Beld,  that  the  facts  were  sufficient  to  cor- 
roborate the  evidence  of  the  accomplice,  to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  U  1128-1137; 
Dec.  Dig.  I  611.*] 

Appeal  from  Fulton  County  Court. 

John  Walton  was  convicted  of  burglary  in  the  third  degree,  and  he 
appeals.    Affirmed. 

Argued  before  SMITH,  P.  T.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Eugene  D.  Scribner,  of  Gloversville,  for  appellant 

W.  S.  Cassedy,  Dist.  Atty.,  of  Gloversville,  for  the  People. 

WOODWARD,  J.  The  defendant  has  been  convicted  of  burglary 
in  the  third  degree  in  entering  the  barn  of  one  Isadore  Fine  and  tak- 
ing therefrom  certain  articles  of  merchandise,  with  intent  to  steal  the 
same.  The  defendant  appeals  from  the  judgment  of  conviction,  and 
urges  that  the  people  have  failed  to  establish  the  crime  of  burglary,  in 
connection  with  other  matters  urged  against  the  judgment 

[1]  There  is  evidence  in  the  case  that  Isadore  Fine,  who  occupied 
the  barn  in  question,  loaded  a  quantity  of  merchandise  into  a  wagon, 
intending  to  start  on  a  peddling  trip  on  the  following  morning,  that  he 
closed  the  barn  door,  without  locking  the  same,  and  that  on  the  follow- 
ing morning  it  was  found  that  the  place  had  been  entered  and  certain 
of  the  goods  removed.  An  accomplice  of  the  defendant  testified  that 
he  and  the  defendant  went  to  the  bam  on  the  13th  day  of  November, 
in  the  evening,  opened  the  barn  door,  and  went  in  and  looked  around, 
and  finally  took  two  shirts ;  that  subsequently  they  returned  and  took 

•For  oUier  casM  see  name  topic  A  i  ircMBEB  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  R«p'r  ladazM 
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more  of  the  same  kind  of  goods,  and  these  goods  were  produced'  by 
the  accomplice  and  identified  as  belonging  to  Isadore  Fine.  We  think 
there  can  be  no  reasonable  question  that  the  crime  of  burglary  was 
committed.  The  evidence  deavly  negatived  the  idea  that  the  barn  was 
entered  with  the  consent  of  the  owner,  or  that  the  goods  were  taken 
from  the  wagon  in  a  lawful  manner.  Burglary  in  the  third  degree  is 
ddined  as  the  act  of  a  "person  who  with  intent  to  commit  a  crime  there- 
in, breaks  and  enters  a  building,  or  a  room,  or  any  part  of  a  building," 
etc.  Section  404,  Penal  Law  (Consol.  Laws  1909,  c.  40).  The  word 
"break,"  as  used  in  that  section,  is  defined  as : 

"Opening,  for  the  purpose  of  entering  tberein,  by  any  means  whatever,  any 
outer  door  of  a  building,"  etc.    Section  4fSO,  anbd.  2. 

Clearly,  then,  in  establishing  that  the  bam  door  was  closed,  and  that 
the  same  was  opened  and  goods  taken  feloniously  from  a  wagon  in  Uie 
bam,  constitutes  the  crime  of  burglary,  and  there  is  no  force  in  this 
contention, 

[2]  We  think  the  testimony  of  the  accomplice  was  properly  cor- 
roborated. He  told  in  detail  of  the  burglary.  Some  of  the  stolen  prop- 
erty was  found  upon  the  premises  of  the  defendant,  and  die  defendant 
made  admissions  to  at  least  two  apparently  reliable  witnesses  of  a  crim- 
inal knowledpje  of  the  crime,  suggesting  to  Isadore  Fine  that  he  would 
settle  with  him  rather  than  have  any  trouble  over  the  matter.  The  de- 
fendant and  the  accomplice  were  seen  together  on  the  night  of  the 
burglary,  and  while  this  is  not,  of  course,  sufficient  corroboration, .  it 
is  a  circumstanstance  to  be  taken  into  consideration  in  connection  with 
the  other  evidence,  and  in  this  particular  case  it  tends  strongly  to  dis- 
prove the  alleged  alibi  of  the  defendant. 

The  defen(£nt,  his  wife,  and  one  Williams  swore  to  a  state  of  facts 
which  would  have  made  it  impossible  for  the  defendant  to  have  com- 
mitted the  crime;  but  the  jury  were  not  bound  to  believe  these  witness- 
es upon  a  point  upon  which  there  was  a  conflict  of  the  evidence,  and 
we  are  persuaded  that  the  verdict  of  the  jury  ought  not  to  be  interfered 
with  in  this  case. 

We  do  not  find  error  in  the  charge  of  the  court,  nor  in  the  refusals 
to  charge. 

The  jtfdgment  appealed  from  should  be  affirmed.    All  concur. 


(158  App.  Dlv.  61.) 

SALTZBtmO  et  al.  T.  TJTICA  HOME  TELEPHONE  CO. 

(Supreme  Court,  Appellate  DMslon,  Fonrth  Department    November  12,  1913.) 

TEUSOBAPHS  and  TeLEPHOITKB  (8  78*) — SEEVIOB — RBOXTLAlIOir — Statxjtbb — ^Ap- 
PLICATIOIT. 

Transportation  Corporations  Law,  i  103,  requires  every  telephone  cor- 
poration, on  payment  of  charges,  to  transmit  messages  with  impartiality 
and  in  good  faith  and  in  the  order  received.  Beld  that  such  act  did  not 
include  the  removal  of  a  subscriber's  tel^hone  from  his  place  of  business 
because  of  his  refusal  to  pay  a  disputed  claim  for  past  service. 

[Ed.  Note. — For  other  cases,  see  Telegraphs  and  Telephones,  Cent  Dig. 
ii  7&-81 ;   Dec.  Dig,  j  78.*] 
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Appeal  from  Oneida  County  Court. 

Action  by  Julius  Saltzbur^  and  another  against  the  Utica  Hcwne  Tel- 
ephone Company.  From  a  judgment  for  plaintiffs  and  from  an  order 
denying  defendant's  motion  for  a  new  trial,  it  appeals.    Reversed. 

Argued  before  KRUSE,  P.  J.,  and  ROB  SON,  FOOTE,  I<AM- 
BERT,  and  MERRELL,  JJ. 

T.  H.  Ferris,  of  Utica,  for  appellant. 

P.  H.  Fitzgerald,  of  Utica,  for  respondent 

KRUSE,  P.  J.  The  judgment  from  which  this  appeal  is  taken  is  for 
a  penalty  under  the  provisions  of  section  103  of  the  Transportation 
Corporations  Law  (Consol.  Laws  1909,  c.  63),  which  reqiiires  every 
telegraph  or  telephone  corporation,  on  payment  of  charges,  to  transmit 
messages  with  impartiality  and  in  good  faith  and  in  the  order  in  which 
they  are  received ;  and  for  every  refusal  or  neglect  so  to  do  makes  the 
corporation  liable  for  a  penalty  of  $100  to  be  paid  to  the  person  sending 
or  desiring  to  send  such  message. 

It  is  not  claimed  by  the  plaintiffs  that  any  particular  message  was 
offered  to  the  defendant  for  transmission  and  refused.  A  controversy 
arose  over  a  claim  made  by  the  defendant  for  past  services,  the  plain- 
tiffs disputed  the  claim  and  refused  to  pay  it,  and  thereupon  the  de- 
fendant removed  the  telephone  which  had  theretofore  been  maintained 
in  the  plaintiffs'  place  of  business. 

The  learned  county  judge,  after  calling  the  attention  of  the  jury  to 
the  section  under  which  the  action  is  brought,  stated  that  the  language 
did  not  apply  very  clearly  to  the  controversy,  which  was  the  right  of 
the  plaintiffs  to  have  a  private  station  or  telephone  maintained  in  their 
place  of  business,  but  finally  held  and  charged  the  jury  that  the  plain- 
tiffs might  recover  if  there  was  nothing  due  and  owing  the  defendant, 
and  if  the  claim  was  made  in  bad  faith,  intending  to  discriminate 
against  the  plaintiffs.  The  jury  found  against  the  defendant  and  ren- 
dered a  verdict  of  $100  for  the  plaintiffs,  add  the  defendant  appeals. 

I  do  not  think  the  plaintiffs'  grievance  is  covered  by  the  section  re- 
ferred to.  The  statute  is  highly  penal.  While  it  should  not  be  so 
strictly  construed,  as  to  defeat  its  manifest  purpose,  neither  should  it 
be  extended  by  implication  to  cover  an  act  which  is  not  within  its  obvi- 
ous meaning.  The  object  of  the  statute  is  punishment,  not  damages. 
If  the  plaintiffs  have  sustained  damages  through  any  actionable  mis- 
conduct of  the  defendant  or  are  entitled  to  any  affirmative  relief 
against  the  defendant,  they  have  their  remedy  by  an  appropriate  action 
therefor.    But  I  think  they  are  not  entitled  to  recover  a  penalty. 

The  motion  to  direct  a  verdict  for  the  defendant  made  at  the  close 
of  the  evidence  should  have  been  granted,  and  the  complaint  dismissed, 
and  that  disposition  should  now  be  made  of  the  case,  as  may  be  done 
under  the  provisions  of  section  1317  of  the  Code  of  Civil  Procedure. 

The  judgment  and  order  should  therefore  be  reversed,  and  the 
plaintiffs'  complaint  dismissed,  with  costs  to  the  appellant  in  this  court 
and  in  the  court  below.    All  concur. 
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BENJAMIN  T.  ORBEN. 
(Supreme  Ck>art,  Appellate  Term,  Elist  Department    December  4,  1013.) 

WITRS88E8  (I  324*) — ^XMFBAOHKEIIT— IHRACHINQ  OWR  WITNESS. 

It  was  error  to  permit  plaintiff,  who  had  called  defendant  aa  a  witness 
for  plaintiff,  to  show,  for  purposes  of  Impeachment,  that  defendant  bad 
been  three  times  oonTicted  of  grand  larceny. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  |  1097;  Dea  Dig. 
I  324.»1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Bertha  Benjamin  against  Yetta  Green.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

Isidor  Cohn,  of  New  York  City,  for  appellant 

Alexander  Lewis,  of  New  York  City  (Siegfried  Steinberg,  of  New 
York  City,  of  counsel),  for  respondent 

GUY,  J.  This  action  was  brought  to  recover  for  the  conversion  of 
certain  jewelry  by  reason  of  defendant  having  picked  plaintiff's  pock- 
etbook  in  a  fish  store  on  November  18,  1910. 

Defendant  was  called  as  a  witness  for  plaintiff.  On  her  direct  ex- 
amination she  testified  that  she  could  not  tell  her  own  full  and  correct 
name.  Her  counsel  then  admitted  that  it  was  Yetta  Green.  She  tes- 
tified that  all  she  possessed  was  held  in  the  name  of  Yetta  Green.  Wit- 
ness was  then  asked,  over  the  objection  and  exception  of  defendant, 
whether  shie  had  been  convicted  of  crime,  and  answered  that  she  had 
been  convicted  of  grand  larceny  three  times.  The  admission  of  this 
evidence  for  the  purpose  of  impeaching  plaintiff's  own  witness  was 
prejudicial  error. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


<83  Misc.  Bep.  8.) 

SCHNEIDER  v.  LOCOMOBILE  CO.  OF  AMERICA. 

(Supreme  Court,  Appellate  Term,  First  Department    December  4,  1813.) 

1.  Neouoenob  (I  136*)— GoNTBiBUTOBT  Nkouoknob — QuxsTioN  or  Law  ob 

Fact. 

A  finding  of  contributory  negligence  as  a  matter  of  law  must  neces- 
sarily depend  on  its  being  perfectly  evident  that  plaintiff  was  negligent 
which  qnestion  must  be  decided  on  the  circumstances  of  the  casa 

[Ed.  Note.-^For  other  cases,  see  Negligence^  Cent  Dig.  {{  277-853 ;  Dea 
Dig.  I  186.*] 

2.  MvmciPAi.  CoBPOBATiONS  (I  706*) — Stbests — iNjraixs  to  Pedestrians — 

CONTBIBUTOBT  NBOUOXNOB. 

Plaintiff  was  about  to  cross  an  avenue  at  a  crosswalk  when  she  noticed 
defendant's  automobile  about  half  a  block  (100  feet)  away.  When  she 
arrived  at  the  nearest  car  track  a  car  was  approadiing,  which  she  al- 
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lowed  to  pass,  and  was  struck  In  the  back,  apparently  by  the  left  mod 
guard  of  tbe  automobile.  Held,  that  plaintiff  was  not  guilty  of  contribu- 
tory negligence  as  a  matter  of  law  in  leaving  tbe  curb  and  attempting  to 
cross  the  street  In  front  of  the  approaching  automobile 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
1618 ;   Doc.  Dig.  I  T06.»l 

Appeal  from  Municipal  Q)urt,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Yetta  Schneider,  an  infant,  by  Sarah  Schneider,  her  guard- 
ian ad  litem,  against  die  Locomobile  Company  of  America.  From  a 
Municipal  Court  judgment  in  favor  of  defendant,  dismissing  the  com- 
plaint at  the  close  of  plaintiff's  case,  she  appeals.  Reversed,  and  new 
trial  granted. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR,JJ. 

Abraham  B.  Brenner,  of  New  York  City  (Charles  S.  Rosenthal,  of 
New  York  City,  of  counsel),  for  appellant. 

Bertrand  L,.  Pettigrew,  of  New  York  City  (Walter  L.  Glenney,  of 
New  York  City,  of  counsel),  for  respondent 

6IJUR,  J.  Plaintiff  sued  for  personal  injuries  sustained  through 
being  struck  by  defendant's  automobile.  She  was  about  to  cross  Am- 
sterdam avenue  from  east  to  west  at  the  crosswalk  at  Sixty-Second 
street  when  she  noticed  defendant's  automobile  about  half  a  block 
away.  When  she  arrived  near  the  north-bound  car  track,  a  car  was 
approaching,  which  she  allowed  to  pass  her,  and  was  struck  in  the 
back,  apparently  by  the  left  mud  guard  of  the  automobile. 

One  of  her  witnesses  said  she  appeared  to  step  backward,  but  on 
the  whole  the  testimony  of  her  witnesses  was  to  the  effect  that  she  was 
without  fault  unless — and  this  is  the  theory  on  which  the  dismissal  is 
sought  to  be  sustained — it  was  contributory  negligence  for  her  to  step 
off  the  curb  and  try  to  cross  the  street  at  a  time  when  defendant's  au- 
tomobile was  approaching  her  on  her  side  of  the  street  about  one-half 
block  (namely,  100  feet)  away. 

[1, 2]  The  finding  of  contributory  negligence,  as  matter  of  law,  must 
necessarily  depend  upon  its  being  perfectly  evident  that  the  plaintiff 
was  negligent,  and  this  question  again  must  be  decided  upon  the  cir- 
cumstances of  the  case.  As  is  well  said  in  Belton  v.  Baxter,  54  N.  Y. 
245,  13  Am.  Rep.  578,  it  is  not  a  question  of  "abstract  legal  proposi- 
tions." Where  a  person  starts  from  a  position,  and  continues  walking 
in  a  direction  and  at  a  rate  which  usually  and  perhaps  necessarily  re- 
quires him  to  progress  on  a  converging  line  with  an  approaching  ve- 
hicle, it  may  be  that  he  is  negligent,  and  that  his  negligence  has  con- 
tributed to  the  accident.  That,  however,  is  far  from  determining  that 
a  person  may  not,  with  perfect  propriety  and  in  the  exercise  of  rea- 
sonable care,  proceed  to  cross  a  street  when  an  automobile  is  approach- 
ing on  his  side  of  the  street  100  feet  away.  Such  conduct  does  not 
seem  to  me  by  any  means  to  involve  "nice  calculations,"  which  in  Belton 
v.  Baxter,  supra,  the  court  held  to  be  taken  at  the  plaintiff's  risk.    To 
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say  the  least,  the  question  of  contributory  negl^nce  in  such  a  case 
should  be  determined  by  the  jury. 

Perez  v.  Sandrowitz,  180  N.  Y.  397,  73  N.  E.  228,  is  entirely  in- 
applicable, because  the  point  upon  which  that  case  was  decided  was 
that  there  was  no  evidence  whatsoever  that  plaintiit  had  looked  or  was 
at  all  observant.  Thompson  v.  Met.  St.  Ry.  Co.,  89  App.  Div.  10,  85 
N.  Y.  Supp.  181,  differs  materially  from  the  case  at  bar,  in  that  the 
plaintiff  there  stepped  in  front  of  a  car  which  was  but  8  or  10  feet 
away  from  him. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant  to 
abide  5ie  event    All  concur. 


In  re  McOAULBT  et  aL 
(Supreme  Court,  Special  Term,  Kinga  County.    December,  1913.) 

WlU^    (I    636*) — CONSTBVCnON — VESTKD    OB    CORTINOENt   ESTATES — BxlfAIM- 
DES8. 

Where  testator  derlsed  Ills  property  to  bis  widow  during  her  life,  and, 
after  ber  death,  to  his'  son,  If  living,  and,  if  not,  then  to  the  son's  widow 
and  children,  share  and  share  alike,  the  son  took  a  vested  remainder,  sub- 
ject to  be  divested  by  his  death  before  the  termination  of  the  life  estate, 
and  the  son's  wife  and  children  took  a  contingent  remainder,  which,  on 
tlie  son's  death  before  the  termination  of  the  life  estate,  became  vested, 
and,  as  such,  the  widow's  interest  was  not  divested  by  her  remarriage  be- 
fore the  termination  of  the  life  estate,  since  the  will  did  not  specifically 
require  that  she  remain  a  widow,  and  an  estate  once  vested  will  not  be 
divested  except  by  words  clearly  expressing  such  Intention. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  U  1614-1518;  Dec. 
Dig.  {  636.*] 

Application  for  leave  to  sell  real  estate  of  infants.  Report  of  ref- 
eree confirmed. 

Dykman,  Oeland  &  Kuhn,  of  Brooklyn,  for  petitioners. 

BENEDICT,  J.  I  agree  with  the  conclusion  of  the  referee  in  this 
proceeding.  The  facts  are  these :  James  McCauley,  the  testator,  died 
seised  of  the  real  property  affected  by  this  proceeding  for  the  sale  of 
infants'  real  estate  upon  the  6th  day  of  June,  1906,  leaving  him  sur- 
viving his  widow,  Anne  McCauley,  and  his  sons,  James  Joseph  Mc- 
Cauley and  John  Francis  McCauley.  At  the  time  of  his  death,  and 
doubtless  also  on  the  26th  day  of  May,  1905,  which  was  the  date  of 
his  will,  each  of  these  two  sons  was  married  and  each  of  them  had  two 
children. 

As  to  the  share  of  the  testator's  real  property  which  passed  to  his 
son  James  Joseph  (who  survived  the  testator's  widow  Anne  McCauley) 
and  from  him  to  the  infant  petitioners  John  Richmond  McCauley  and 
Helen  Marie  McCauley,  subject  to  the  dower  right  of  their  mother, 
Helen  McCauley,  no  question  arises,  and  we  are  concerned  only  with 
the  share  which  passed  to  the  infant  petitioners  John  Francis  Mc- 
Cauley and  Eugene  Edward  McCauley. 
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As  regards  this  share  the  will  of  the  testator  provides  as  follows, 
after  making  sundry  bequests  of  personal  property : 

"Tblrd.  I  give,  devise  and  bequeath  to  my  wife  Anne  McGanley  and  to  my 
sister  Anne  McCauley  all  the  rest,  residue  and  remainder  of  my  property,  real, 
personal  or  mixed,  and  wheresoever  situated  in  trust  nevertheless  for  the  fol- 
lowing purposes :  A.  To  collect  all  the  rents,  Issues  and  profits  of  my  proper- 
ty, real,  personal  and  mixed.  B.  To  pay  all  my  just  debts  and  funeral  ex- 
penses and  the  expenses  of  the  administration  of  my  estate,  as  soon  as 
practicable  after  my  decease  G.  To  pay  all  taxes,  assessments,  Interest,  Insur- 
ance, repairs  and  expenses  necessary  to  keep  my  real  estate  in  good  condi- 
tion. D.  To  pay  all  the  net  income  from  my  estate,  real,  personal  and  mix- 
ed, to  my  wife  Anne  McCauley,  during  the  term  of  her  natural  life  for  her 
own  use. 

"Fourth.  On  the  death  of  my  wife  I  give,  devise  and  bequeath  all  my  prop- 
erty as  follows :  A.  *  •  *  (Share  of  James  Joseph  McCauley).  B.  To  my 
son  John  Frauds  McCauley  if  living  one  undivided  one-half  of  all  my  prop- 
erty, real,  personal  or  mixed,  and  if  he.  is  not  then  living  then  to  bis  widow, 
child  or  children,  share  and  share  alike,  and  If  there  is  no  widow  but  dilld 
or  children  then  to  such  child  or  such  children  share  and  share  alike  and 
if  there  is  no  child  or  children  but  a  widow  then  I  give  to  said  widow  one 
undivided  quarter  of  my  property  and  the  other  quarter  to  be  added  to  the 
one-haU  share  of  my  property,  as  provided  for  in  the  previous  sub-division  A. 
of  this  my  will.  If  there  is  no  widow  child  or  children  then  I  give  the  whole 
of  my  property  as  provided  for  in  the  previous  sub-division  A.  of  this  my  will." 

As  has  been  mentioned,  Anne  McCauley,  the  widow  of  the  testator, 
survived  him  and  died  on  April  22,  1912.  His  son  John  Francis  Mc- 
Cauley had  predeceased  the  widow,  his  mother,  upon  January  17, 
1908,  leaving  the  two  infant  petitioners  John  Francis  McCauley  and 
Eugene  Edward  McCauley  and  his  widow,  their  mother,  Anna  Mc- 
Cauley, him  surviving.  Anna  McCauley,  on  February  21,  1911,  during 
the  lifetime  of  the  testator's  widow,  married  William  J.  Clark,  and 
the  question  therefore  is  presented  whether  she  became  entitled,  upon 
the  death  of  the  testator's  widow,  on  April  22,  1912,  to  take  one-sixth 
of  the  estate  of  the  said  testator  James  McCauley,  equally  with  each 
of  her  two  infant  children,  or  whether  they  are  each  entitled  to  one- 
fourth  of  the  testator's  estate. 

If,  upon  the  death  of  the  testator's  widow,  Anna  McCauley  was  the 
widow  of  John  Francis  McCauley,  she  would  clearly  be  entitled  to 
one-third  of  the  share  which  he  would  have  inherited  had  he  survived 
his  mother,  Anne  McCauley.  Did  the  marriage  of  Anna  McCauley 
during  the  lifetime  of  Anne  McCauley  operate  to  exclude  her  from 
the  provisions  of  the  will  made  for  the  widow  of  John  Francis  Mc- 
Cauley. The  question  appears  not  to  have  been  definitely  passed  on  in 
the  courts  of  this  state  so  far  as  the  researches  of  counsel  and  my  own 
examination  have  disclosed.  The  solution  of  the  question  involves  the 
consideration  of  whether  the  provisions  of  the  will  in  favor  of  the 
son  John  Francis  McCauley  were  vested  or  contingent.  The  primary 
intention  of  the  testator,  in  so  far  as  it  may  be  understood  from  the 
language  which  he  employs,  was,  I  think,  to  provide  for  his  son  John 
Francis  McCauley  and  the  widow  and  children  of  that  son  and  simi- 
larly for  his  other  son  and  his  widow  and  children,  after  the  provision 
for  the  life  of  the  testator's  widow  had  been  satisfied,  and  to  effect  this 
purpose  the  testator  appears  to  have  provided  against  any  possibili^ 
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of  intestacy  as  to  the  share  of  each  son  by  specifying  all  of  the  several 
contingencies  which  .could  happen  during  the  lifetime  of  his  widow. 
If  this  be  so,  then  I  think  it  is  clear  that  during  the  lifetime  of  the 
testator's  widow  his  son  John  Francis  McCauley  took  a  vested  remain- 
der in  one-half  of  the  testator's  residuary  estate,  but  subject  to  be 
divested  by  his  death  during  the  widow's  lifetime  and  his  (John  Frau- 
ds') wife  and  children  took  a  contingent  remainder  subject  to  its  being 
extinguished  by  the  survival  of  John  Francis  at  the  time  of  the  deam 
of  the  testator's  widow. 

When  John  Francis  McCauley  died,  the  remainder  so  vested  in  him 
became  divested,  and  the  contingent  remainders  vested  in  his  widow 
and  children  became  vested  remainders,  subject  as  to  each  of  them 
to  be  divested  by  the  death  of  each  in  the  lifetime  of  the  testator's 
widow.  Did  the  fact  that  the  widow  of  John  Francis,  in  the  lifetime  of 
the  testator's  widow  and  before  the  remainder  so  vested  in  her  had 
become  vested  in  possession,  married  again,  operate  to  defeat  or  divest 
her  interest  in  the  said  estate  ?  It  is  a  primary  canon  of  interpretation 
in  the  law  of  wills  that  an  estate  once  vested  will  not  be  divested 
except  by  words  in  the  will  clearly  expressing  such  an  intention,  and 
this  rule  is  too  well  established  to  require  the  citation  of  authorities. 
It  should  be  observed  that  the  will  in  making  provision  for  the  widow 
of  the  son  John  Francis  does  not  specifically  require  that  she  should 
remain  his  widow  at  the  termination  of  the  life  estate.  Had  it  done 
so,  I  should  have  little  hesitation  in  holding  that  the  lady  had  lost 
the  property  with  the  title  of  "widow"  by  her  marriage.    Bouvier  says : 

"In  legal  wiltlngB  widow  is  an  addition  given  to  a  woman  who  is  unmar- 
ried and  whose  husband  is  dead.  A  widow  who  has  married  again  cannot 
be  a  widow.    20  Q.  B.  D.  103." 

Worcester  defines  the  word  thus : 

"A  woman  whose  hustmnd  Is  dead  and  who  remains  unmarried." 

And  Webster,  in  the  unabridged  edition  of  1844 : 

"A  woman  who  has  lost  her  husband  by  death  and  has  not  taken  another — 
one  long  bereaved  ot  a  husband." 

In  Com.  V.  Powell,  51  Pa.  440,  Thompson,  J.,  said: 

"In  common  parlance,  we  know  the  term  'widow'  means  an  unmarried 
woman.  •  •  •  The  word  is  so  entirely  and  exdusively  descriptive  of  an 
unmarried  condition,  having  once  been  married,  that  any  other  sense  would 
be  flgnrative.'' 

See,  also.  Kerns'  Appeal,  120  Pa.  527,  14  Atl.  435;  Burk  v.  Gleason, 
46  Pa.  297 ;  Shumate  v.  McGarity,  83  Pa.  38.  Judge  Van  Brunt,  in 
Matter  of  Kaufman,  61  Hun,  at  page  332,  16  N.  Y.  Supp.  at  page  114, 
in  speaking  of  the  provisions  of  the  Revised  Statutes  which  declare 
that  a  will  executed  by  an  unmarried  woman  would  be  deemed  revoked 
by  her  subsequent  marriage,  says : 

"We  do  not  see  that  there  Is  any  room  for  argument,  as  a  widow  is  certain- 
ly not  a  married  woman ;  and  if  she  is  not  the  statute  applies." 

I  might  have  contented  myself  with  a  simple  confirmation  of  the 
referees  report,  were  it  not  for  the  fact. that  the  argument  of  the 
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petitioners'  attorneys  proceeds  upon  what  I  conceive  to  be  an  errone- 
ous theory,  based  upon  a  dictum  contained  in  the  opinion  of  the  surro- 
gate of  Madison  county  in  Matter  of  Ray,  13  Misc.  Rep.  480,  35  N. 
Y.  Supp.  481,  the  reasoning  of  which  does  not  commend  itself  to  me. 
The  report  of  the  referee,  which  holds  that  Anna  Clark  is  entitled 
to  an  undivided  one-sixth  interest  in  the  premises  to  be  sold,  will  be 
confirmed. 


STRAUS  et  aL  T.  SCHISOALL  ft  KIBNZLB  00. 

(Supreme  C!onrt,  Appellate  Term,  Etrst  Department    December  4,  1918.) 

OoBPOBATjoNS  ({  607*)— Sbbtioi  OF  SuHXOKS— SumcisziOT — Rbsiqitatior  of 
Offiobb  Skbtxd. 

Evidence,  taken  on  motion  to  set  aside  service  of  snmmons  made  upon 
tbe  purported  president  of  defendant  corporation  and  to  vacate  a  default 
Judgment,  tbat  the  president  had  "signed"  a  formal  resignation,  without 
showing  what  became  of  It,  would  not  be  sufficient  to  show  that  be  had 
resigned  before  receiving  service  of  summons. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  |i  1971-1974, 
1976-2000  ;  Dec.  Dig.  {  007.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
-trict. 

Action  by  Nathan  Straus  and  others,  doing  business  as  L.  Straus 
&  Sons,  against  the  Schisgall  &  Kienzle  Company.  From  an  order 
granting  a  motion  to  vacate  and  set  aside  die  service  of  summons  and 
a  default  judgment,  plaintiffs  appeal.  Reversed,  and  judgment  rein- 
stated. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

Wise  &  Seligsberg,  of  New  York  City  (Clifford  H.  Owen,  of  New 
York  City,  of  counsel),  for  appellants. 

Benno  Loewy,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  question  to  be  determined  upon  this  appeal 
is  not  whether  the  court  below  had  authority  to  vacate  a  judgment 
absolutely,  where  no  personal  service  of  the  summons  has  been  made 
upon  the  defendant,  upon  a  motion  and  without  a  trial  of  an  issue 
raised  upon  that  question,  but  whether  or  not  the  person  upon  whom 
it  is  not  disputed  that  personal  service  of  the  summons  was  made  was 
the  president  of  the  defendant  corporation  at  the  time  of  such  service. 

Upon  this  question,  the  proof  submitted  is  wholly  insufficient  to 
show  that  prior  to  the  service  of  the  summons  he  had  resigned  that 
office,  which  it  is  conceded  he  once  occupied.  The  most  that  appears 
is  that  he  had  signed  what  the  affiants  in  the  moving  affidavits  state 
was  a  "formal  resignation,"  giving  its  form.  What  became  of  this 
paper  does  not  appear;  non  constat  it  may  have  been  lost,  destroyed, 
or  withdrawn. 

Order  reversed,  with  costs,  and  judgment  reinstated. 

•For  oUiOT  casM  see  saina  toplo  A I  nvmbbb  In  Dec.  k  Am.  Dlge.  19OT  to  date,  A  Rep'r  Index** 
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(83  Misc.  Rep.  7.) 

ROCK  ISLAND  BUTTER  CO.  ▼.  PRBEMAN. 

(Supreme  C^ovrt,  Appellate  Term,  First  Department    December  4,  1013.) 

CORPOBATIORS  ({  646*) — ^IlTBOi:.TENOT — OmcKss— Tbakbixb  ov  Absbto — ^Tbans- 
>KB  IN  Patkent  or  iJipmovASi  Ouau  Aoainbt  CBKorroB. 

Defendant  was  indited  to  plaintiff's  asaignor,  and  the  assignor  was 
'  Indebted  to  the  assignor's  president  In  a  larger  sum  on  account  of  salary. 
The  president,  with  knowledge  of  the  insolvency  of  his  corporation,  caused 
his  personal  account  to  be  charged  with  the  amount  of  its  debt  and  de- 
fendant's account  credited  with  the  same.  Held,  that  such  transfer  was 
an  illegal  appropriation  of  the  corporation's  property  to  pay  a  debt  due 
to  its  president,  in  violation  of  Stock  Corporation  Law  (Gonsol.  Laws  1909, 
c.  60)  I  66,  prohibiting  the  transfer  of  corporate  property  to  an  officer  for 
a  consideration  other  than  the  full  value  of  the  property  paid  in  cash. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  {g  2170-2176 ; 
Dec.  Dig.  i  646.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Rock  Island  Butter  Company  against  Harry  Freeman. 
Judgment  for  defendant,  and  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

Pitcher  &  Stern,  of  New  York  City  (Frederic  C.  Pitcher,  of  New 
York  City,  of  counsel),  for  appellant. 

Nathaniel  H.  Kramer,  of  New  York  City,  for  respondent. 

SEABURY,  J.  The  plaintiff,  as  assignee  of  F.  E.  Rosebrock  & 
Co.,  a  domestic  corporation,  sues  to  recover  $637.92  from  the  defend- 
ant. The  defendant  claims  that,  prior  to  the  assignment  to  the  plain- 
tiff, he  and  plaintiff's  assignor  had  an  accounting  wherein  all  differ- 
ences were  adjusted  between  them,  and  tlie  defendant  paid  to  plain- 
tiff's assignor  all  moneys  found  to  be  due  upon  such  accotmting. 

It  appears  from  the  evidence  that  the  defendant  was  indebted  to 
the  plaintiff's  assignor  in  the  sum  of  $637.50.  The  plaintiff's  assignor 
was  indebted  to  its  president  for  salary  due  in  a  sum  larger  than  $637.- 
50.  The  president  of  plaintiff's  assignor  caused  his  personal  account 
to  be  charged  with  $635.57  and  the  defendant's  account  to  be  credited 
with  the  same  sum. 

An  officer  of  a  corporation,  with  knowledge  of  its  insolvency,  can- 
not by  a  bookkeeping  entry  appropriate  property  of  the  corporation 
to  pay  a  debt  due  to  him.  To  sanction  the  act  of  the  president  would, 
in  effect,  permit  the  transfer  of  corporate  property  to  an  officer  of  an 
insolvent  corporation  for  a  consideration  other  than  the  full  value  of 
the  property  paid  in  cash,  and  is  in  violation  of  section  66  of  the  Stock 
Corporation  Law,  and  therefore  void.  Montague  v.  Hotel  Gotham  Co., 
149  App.  Div.  687,  133  N.  Y.  Supp.  954. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    AH  concur. 

*For  oUier  casM  see  sam*  topic  A  i  mm bbb  In  Dae.  A  Am.  Digs.  1907  to  data,  A  Rep'r  Indezaa 
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ONWARD  CONST.  CO.  v.  HARRIS. 

(Supreme  Court,  Appellate  Term,  First  Department    December  4,  1013.) 

IiARDLOBD  AifD  Tenant  (|  172*) — Conbtbuctivb  Evicnon. 

Defendant  was  lessee  of  an  apartment  In  plaintiff's  hotel.  Plalnttfrs 
treasurer  wrote  defendant  letters  which  were  so  grossly  Insulting  and 
threatening  in  character  as  to  seriously  and  substantially  dartre  him  of 
the  beneficial  enjoyment  of  the  premises,  and  constituted  a  breach  of  the 
covenant  of  quiet  enjoyment.  Held  that,  the  treasurer  baring  been  per- 
mitted to  exercise  full  authority  in  the  premises,  plalntUI  was  bound  by 
his  acts,  which  constituted  a  constructtve  eviction. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  K 
e»5-70S;  Dec.  Dig.  i  172.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  Onward  Construction  Company  against  Frances  M. 
Harris.  From  a  Municipal  Court  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Reversed  and  dismissed. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR,JJ. 

Osborne  &  Lamb,  of  New  York  City  (James  W.  Osborne  and  Gil- 
bert D.  Lamb,  both  of  New  York  City,  of  counsel),  for  appellant. 

Hastings  &  Gleason,  of  New  York  City  (Edward  L.  Dennis,  of  New 
York  City,  of  counsel),  for  respondent 

SEABURY,  J.  This  is  an  action  to  recover  rent  upon  a  written 
lease.  The  defendant  pleaded  constructive  eviction.  The  facts  are 
undisputed. 

The  plaintiff  operated  an  apartment  hotel.  The  defendant  was  the 
lessee  of  an  apartment  therein.  On  January  9  and  again  on  January 
10,  1910,  the  treasurer  of  the  plaintiff  wrote  letters  to  the  defendant 
which  were  so  grossly  insulting  and  threatening  in  character  as  to  seri- 
ously and  substantially  deprive  the  defendant  of  the  beneficial  enjoy- 
ment of  the  premises  demised,  and  constituted  such  a  breach  of  the 
covenant  of  quiet  enjoyment  as  to  constructively  evict  the  defendant. 
The  plaintiff's  claim  that  it  cannot  be  held  for  the  acts  of  its  treasurer 
cannot  be  sustained,  in  view  of  the  authority  which  it  permitted  its 
treasurer  to  exercise  in  the  apartment  hotel. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 


HULL  v.  EIGHTY-SIXTH  STREET  AMUSEMENT  CO. 

(Supreme  Court  Appellate  Term,  First  Department    December  4,  1918.) 

Civil  Riohts  (|  0*) — DiscanaRATioN  Becaitse  or  Colob — Thkatxbb. 

The  refusal  of  an  amusement  company  to  sell  plaintiff,  a  colored  i>erson, 
a  seat  in  the  orchestra  or  first  balcony  of  a  theater,  was  not  a  violation 
of  Civil  Rights  Law  (Consol.  Laws  1909,  c.  6)  f|  40,  41,  prohibiting  dls- 

*For  ottier  cases  see  same  topic  a  t  nuhbbb  In  Dec.  a  Am.  Digs.  1907  to  data,  A  Sap'r  IndazM 
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criinlnatlon,  when  at  the  time  of  plaintllTB  request  the  "seats"  In  ques- 
tion bad  been  sold  and,  were  tben  occupied  by  previous  purchasers. 

[Ed.  Note.— For  other  cases,  see  Civil  Rights,  Cent  Dig.  |  9;  Dec.  Dig. 
i  e.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Benjamin  G.  Hull  against  the  Eighty-Sixth  Street  Amuse- 
ment Company.  Judgment  for  plaintiff,  and  defendant  appeals.  Re- 
versed and  dismissed. 

Argued  Octobei  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

Myron  Sulzberger,  of  New  York  City,  for  appellant. 
Studin  &  Sonnenberg,  of  New  York  City  (Charles  H.  Studin  and 
Leon  Mintz,  both  of  New  York  City,  of  counsel),  for  respondent 

SEABURY,  J.  This  action  is  brought  under  sections  40  and  41 
of  the  Civil  Rights  Law.  The  complaint  alleges  that  the  defendant 
denied  plaintiff  the  full  enjoyment  of  the  privileges  of  defendant's 
theater  because  of  his  color,  and  -refused  to  sell  him  a  ticket  which 
would  permit  him  to  witness  from  seats  in  the  first  balcony  or  orches- 
tra of  the  theater  the  entertainment  being  given  therein. 

The  tmcontradlcted  evidence  shows  that  plaintiff  asked  for  "seats," 
and  at  the  time  he  made  this  request  the  "seats"  had  been  sold  and 
were  actually  occupied  by  previous  purchasers.  This  evidence  does 
not  show  a  violation  of  the  Civil  Rights  Law  referred  to  above,  and  is 
insufficient  to  establish  a  cause  of  action. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 


SWEENEY  V.  VAN  SCHAICK. 
(Supreme  Court  Appellate  Term,  First  Department    December  4,  1013.) 

1.  Altbbation  of  Instbuiunts  (I  29*) — ^AcrnoNa  on  Dbavt — Scftioienct  of 

EVIDENCB. 

Evidence  in  an  action  on  a  draft  originally  made  payable  to  the  order 
of  a  hotel  company  held  to  show  that  the  words  "pay  to  order  of  B.  Ho- 
tel Co."  had  not  been  stricken  from  the  draft  when  plaintiff  cashed  it. 

[E^.  Note. — For  other  cases,  see  Alteration  of  Instruments,  Cent  Dig.  IS 
2S9-263;   Dec.  Dig.  |  20.*] 

2.  Bnxs  AHD  Notes  (g  467*) — ^Actions — Pasties. 

In  an  action  on  a  draft  made  payable  to  the  order  of  a  hotel  company 
named  "or"  to  plaintiff,  and  accepted  by  defendant  the  hotel  company 
should  be  made  a  party. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  11  1381, 
1421-1428;  Dec.  Dig.  §  45T.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  George  W.  Sweeney  against  Eugene  Van  Schaick.  From 
a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
granted. 

'For  otber  c««es  se«  ume  topic  A  {  muimbb  In  Dee.  A  Am.  Digs.  IMT  to  date,  ft  Rep'r  Indexes 
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Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

Van  Schaick  &  Brice,  of  New  York  City,  for  appellant 
Frank  J.  Ryan,  of  New  York  City,  for  respondent. 

BIJUR,  J.  On  March  7th  one  Russell,  desiring  to  borrow  from  the 
defendant  $150,  to  be  paid  to  the  Bretton  Hotel  Company  for  a  pur- 
pose named  by  Russell  and  agreeable  to  defendant,  drew  his  draft  to 
his  own  order  for  $150,  payable  two  weeks  after  date,  and  the  same 
was  accepted  by  the  defendant,  who  at  that  time  indorsed  on  the 
draft,  "Pay  to  order  of  Bretton  Hotel  Company,"  and  Russell  signed 
such  indorsement. 

[1,2]  On  the  following  day  Russell  took  the  draft  to  plaintiff,  to 
whom  he  owed  $75,  and  plaintiff  cashed  the  draft  for  $150,  receiving 
out  of  the  proceeds  $50  on  account  of  Russell's  debt  to.  plaintiff.  At 
that  time,  in  the  presence  of  plaintiff,  Russell  wrote,  under  the  words 
"to  order  of  Bretton  Hotel  Company,"  "or  to  George  W.  Sweeney," 
the  plaintiff.  On  the  trial,  the  words  "Pay  to  order  of  Bretton  Hotel 
Company"  were  found  to  have  been  stricken  out.  The  plaintiff  testi- 
fies that  he  cannot  say  that  they  were  stricken  out  at  the  time  he 
cashed  the  draft,  and  the  use  of  the  conjunctive  "or"  in  the  phrase  "or 
to  George  W.  Sweeney"  would  certainly  indicate  that  they  had  not 
then  been  stricken  out.  Therefore  defendant's  objection  in  his  answer 
that  the  indorsee,  Bretton  Hotel  Company,  had  not  been  joined  either 
as  plaintiff  or  defendant  in  the  action,  was  good,  on  the  authority 
of  Passut  v.  Heubner,  81  Misc.  Rep.  249,  142  N.  Y.  Supp.  546. 

It  is  unnecessary  to  decide  a  further  point  raised  by  appellant,  which 
is  in  substance  that  the  change  in  the  indorsement,  if  made  to  the 
knowledge  of  the  plaintiff,  at  the  time  the  draft  was  cashed  (nego- 
tiated) by  him,  prevented  his  being  a  "holder  in  due  course,"  and,  con- 
sequently, made  available  as  against  him  equities  (namely,  a  claim  of 
diversion  of  the  draft)  existing  between  the  drawer  and  the  defend- 
ant as  acceptor. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    AH  concur. 


BELROSE  REALTY  CO.  T.  MAIER: 
(Supreme  Court,  Appellate  Term,  First  Department    December  4,  1913.) 
Landlobd  and  Tenant  (S  124*) — Appdbtenances. 

Where  by  the  terms  of  a  lease  of  an  apartment  the  use  of  a  toilet  room 
by  defendant  was  appurtenant  to  the  premises  occupied,  she  was  not  sub- 
ject to  summary  proceedings  to  evict  her  therefrom  as  a  squatter,  under 
Code  CIt.  Proc.  {  2232,  providing  that  in  certain  spedfled  cases  a  person 
who  holds  over  after  notice  to  quit  may  be  removed  by  summary  proceed- 
ings. 

(Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  H 
437-440;   Dec.  Dig.  |  124.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

'For  other  cases  see  same  topic  &  i  numbib  In  Dec.  &  Am.  Diss.  1907  to  date,  &  Rep'r  Indexes 
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Acdo|i  by  the  Bdrose  Realty  Company  against  Antoinette  Maier, 
From  an  order  of  eviction  by  the  Municipal  Court,  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  October  term.  1913,  before  SEABURY,  GUY»  and  BI- 
JUR.  JJ. 

Horace  Hord,  of  New  York  City,  for  appellant. 

Samuel  Bitterman,  of  New  York  City,  for  respondent 

PER  CURIAM.  Defendant  appeals  from  a  final  order  in  summary 
proceedings  removing  her  as  a  squatter  from  possession  of  a  toilet 
room  in  the  rear  of  premises  demised  by  her. 

The  terms  of  the  lease  indicate  that  use  of  the  toilet  room  by  the  de- 
fendant as  appurtenant  of  the  premises  occupied  by  her  was  plainly 
contemplated.  As  the  provisions  of  section  2232  of  the  Code  of  Civil 
Procedure  do  not  apply  to  such  a  case,  the  order  was  improperly  made, 
and  must  be  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


GIBNBT  V.  NATIONAL  JEWELBKS'  BOARD  OP  TRADE. 

(Sapreme  Coort,  Appellate  Term,  First  Department    December  4,  1913.) 

L  Master  and  Sebvant  (J  30*) — Dischabo* — JuannoATion — Unexplained 
Absence. 

An  employer  was  Justified  In  discharging  an  employ^  hired  at  will  for 
his  unexplained  absence  from  work. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  SS  30- 
86;  Dec.  Dig.  J  30.»] 

2.  Mabteb  and  Servant  (§  20*) — ^Hiring  at  Will.  " 

Qliere  was  a  mere  hiring  at  will,  where  the  employe's  salary  was  calcu- 
lated on  a  semimonthly  basis,  so  that  he  could  leave  or  be  discharged  at 
any  time. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  i  19; 
Dec.  Dig.  S  20.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  Eugene  Gibney  against  the  National  Jewelers'  Board  of 
Trade.  From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed, 
and  new  trial  granted. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR.  JJ. 

Beekman,  Menken  &  Griscom,  of  New  York  City  (William  C.  Arm- 
strong, of  New  York  City,  of  counsel),  for  appellant. 
San  &,  Eisner,  ot  New  York  City,  for  respondent. 

GUY,  J.  This  action  was  brought  for  the  breach  of  an  allied  con- 
tract to  hire  the  plaintiff  as  a  correspondent  in  defendant's  banlcruptcy 
department  from  month  to  nfonth  at  a  salary  of  $90  a  month.  The 
plaintiff  claimed  to  have  been  hired  about  October  15,  1912,  and  he 

*Far  otUer  cuea  sm  same  topic  £  i  ihtmbsb  In  Dec.  £  Am.  DIkb.  19OT  to  dkta,  ft  Sep'r  Ind«xss 
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was  discharged  on  April  4,  1913.  The  answer  denied  the  material  al- 
legations of  the  complaint. 

[  1  ]  Accepting  plaintiff's  view  of  the  causes  of  his  illness,  the  weight 
of  evidence  is  that  he  was  an  unsatisfactory  employe,  because  of  his 
unexplained  absence  following  pay  day,  whom  defendant  was  justified 
in  discharging.  Jerome  v.  Queen  City  Cycle  Co.,  163  N.  Y.  351,  356, 
357,  57  N.  E.  485;  McGarrigle  v.  McCosker,  83  App.  Div.  184,  188, 
82  N.  Y.  Supp.  494,  affirmed  178  N.  Y.  637,  71  N.  E.  1133.  . 

[2]  It  is  established  by  a  strong  preponderance  of  evidence  that 
plaintiff's  employment  was  a  hiring  at  will;  his  salary  being  calcu- 
lated on  a  semimonthly  basis.  He  had  a  right  to  leave  and  the  defend- 
ant had  a  right  to  discharge  him  at  any  time.  Watson  v.  Gugino,  204 
N.  Y.  535,  541,  98  N.  E.  18,  39  L.  R.  A.  (N.  S.)  1090,  Ann.  Cas. 
1913D,  215;  Aldrich  v.  N.  Y.  Life  Ins.  Co.,  121  App.  Div.  18,  105 
N.  Y.  Supp.  493;  Martin  v.  Insurance  Co.,  148  N.  Y.  117,  121,  42 
N.  E.  416;  Wightman  v.  N.  Y.  Life  Ins.  Co.,  119  App.  Div.  496,  498, 
499,  104  N.  Y.  Supp.  214. 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  the  appel- 
lant to  abide  the  event    All  concur. 


(159  App.  DlT.  58.) 

HAlili  T.  NEW  YORK  TELEPHONE  CO. 
(Supreme  C!ourt,  Appellate  Division,  Fonrth  Department    November  12,  1913.) 

1.  Nbolioence  (I  134*) — Actions — Sufficiercy  or  Evidenob. 

Evidence,  In  an  action  for  Injuries  to  a  child  nine  years  of  age  by  set- 
ting on  fire  denatured  alcohol  left  by  defendant's  employte  on  a  public 
road  after  using  it  for  soldering,  held  to  sustain  a  finding  that  the  em- 
ployte  were  negligent  In  so  leaving  the  alcohol. 

[Ed.  Note. — For  other  cases,  see  Negligence,  <3ent  Dig.  tl  267-270,  272, 
273;    Dec,  Dig.  i  134.*] 

2.  Nkoliobrck  (S  61*) — Fboxdcate  Caxtsb — Sbvebal  CAtrSBS. 

Where  several  proximate  causes  contributed  to  an  accident,  each  is  an 
efUclent  cause  If  the  accident  would  not  have  hai^)ened  without  it. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent.  Dig.  |(  74,  75 ;  Dec. 
Dig.  t  61.*] 

S.  NEGuaBNCB  (8  136*) — Pboziuate  Cause — Jdbt  Qubstior. 

In  an  action  for  injuries  to  a  child  by  being  burned  on  lighting  dena- 
tured alcohol  found  in  a  bottle  left  on  the  public  highway  by  defendant's 
servants,  whether  their  negligence  in  leaving  the  bottle  where  the  chil- 
dren found  It  was  the  proximate  cause  of  the  Injuries  held  a  Jury  ques- 
tion. 

[Ed.  Not&— For  other  cases,  see  Negligence,'  Cent  Dig.  |§  277-353 ;  Dec. 
Dig.  8  136.*] 

4.  Neoliobnce  (8  60*) — Pboxiuatb  GAtrsB. 

To  make  an  act  the  proximate  cause  of  an  Injury  It  is  not  necessary 
that  the  particular  consequences  or  the  precise  injuries  should  be  antici- 
pated or  foreseen. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent  Dig.  |  72;  Dec.  Dig. 
I  69.*] 

5.  Neolioenob  (1 136*)— JuBT  Question — Contbibutobt  Nbougbnob. 

In  an  action  for  injuries  to  a  child  nine  years  of  age  by  being  burned, 
upon  lighting  with  a  match  a  bottle  of  denatured  alcohol,  found  in  the 

*For  oUier  cosai  see  same  topic  £  S  nvubeb  in  Dec.  &  Am.  Digs.  1907  to  date,  t  Rep'r  Indexes 
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public  highway  where  defendant's  employes  had  left  It,  whether  the  boy 
was  gnllty  of  contributory  negligence  held  a  question  for  the  Jury. 

[Ed.  Note.— For  other  caaes,  see  Negligence,  Cent  Dig.  li  277-363;  Dec. 
Dig.  I  136.*] 

8.  NlQUQltNCK  (i  96») — CONTBIBtJTOBT  NkOLIOSNOB — ^NBOUQBWOB  0»  PAXXim. 

It  cannot  be  said  that  parents  whose  nine  year  old  child  was  bamed  by 
llgbting  a  bottle  of  denatured  alcohol  found  In  a  public  road  were  guilty  of 
contributory  negligence  In  leaving  matches  within  reach  of  the  child. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  S|  167-161 ;  Dec. 
Dig.  i  96.»] 

7.  Tbiai.  ({  260*) — RxQuxsTs — Uattxbs  Cotered — iNBTBDonons — "Pboxihatx 
Caxtsb." 

In  an  action  for  Injuries'  to  a  child  nine  years  of  age  by  being  burned 
upon  lighting  a  bottle  of  denatured  alcohol  found  In  the  public  road,  the 
court  stated,  after  defendant's  counsel  requested  a  definition  of  "proximate 
cause,"  that  "proximate  cause  means  that  the  leaving  of  that  bottle  of 
alcohol  there,  knowing  that  it  was  a  dangerous  and  inflammable  sub- 
stance, where  children  were  likely  to  get  It  and,  through  their  curiosity, 
do  things  with  It  which  might  Injure  them — that  odgfat  be  found  to  be 
the  proximate  cause  In  this  case  of  the  Injury."  Held,  that  the  court's 
statement  was  proper  under  the  facts,  and  sufladent,  and  there  was  no 
error  in  refuslztg  a  requested  Instruction  that,  if  other  agencies  and  acts 
Intervened  between  the  alleged  negll^nt  leaving  of  the  bottle  in  the  high- 
way and  the  accident  the  leaving  of  it  there  would  not  be  the  proximate 
cause  of  the  accident ;  since  a  Jury  might  have  understood  therefrom  that 
whatever  occurred  between  tbe  time  the  bottle  was  left  in  the  road  and 
the  accident,  in<dnding  the  firing  of  the  alcohol,  were  Intervening  agen- 
cies. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  {{  651-6S9 ;  Dec.  Dig. 
I  260.* 

For  other  definitions,  see  Words  and  Phrases,  voL  6,  pp.  6758-5769 ;  vol. 
8,  p.  7771.] 

Foote,  J.,  dissenting. 

Appeal  from  Trial  Term,  Orleans  County. 

Action  by  Harlow  I.  Hall,  an  infant,  by  George  Hall,  his  guardian  ad 
litem,  against  the  New  York  Telephone  Company.  From  a  judgment 
for  plaintiff,  and  an  order  denying  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

Clarence  P.  Moser,  of  Rochester,  for  appellant 

Thomas  A.  Kirby,  of  Albion,  for  respondent. 

KRUSE,  P.  J.  The  action  is  for  negligence.  Two  little  boys,  the 
plaintiff,  aged  nine,  and  his  brother,  aged  seven,  found  a  bottle  of  de- 
natured alcohol  lying  on  a  culvert  at  the  side  of  the  road  and  within  the 
bounds  of  the  highway.  The  bottle  had  been  left  there  by  the  defend- 
ant's workmen.  The  boys  took  it  home,  some  of  the  alcohol  was  poured 
on  the  ground,  fired,  and  plaintiff  was  burned;  and  for  the  injury  so 
sustained  a  verdict  has  been  rendered  against  the  defendant  The 
defendant  appeals. 

The  bottle  of  denatured  alcohol  had  been  taken  to  the  place  where 
the  men  were  at  work  for  use  by  them  in  soldering.    It  was  known  by 

•For  otber  casM  see  auaa  topic  a  9  mvubkb  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Index*! 
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them  to  be  inflammable,  making  an  intense  heat.  When  the  men  had 
finished  their  work,  they  went  away.  After  they  had  gone  some  dis- 
tance they  missed  the  alcohol,  but  did  not  go  bade  to  get  it.  The  next 
day,  as  the  boys  were  driving  a  cow  along  the  road,  the  younger  boy 
discovered  the  bottle  and  took  it  home.  After  putting  the  cow  in  the 
barn,  matches  were  obtained  and  some  of  the  liquid  poured  upon  the 
ground.  The  older  boy  lighted  a  match,  but  it  went  out  The  younger 
boy  then  lighted  another  match  and  set  fire  to  the  liquid,  near  a  swing 
in  which  the  older  boy  was  sitting.  It  burned,  or  "blazed  up"  as  the 
boys  say,  and  the  heat  was  so  intense  that  the  right  leg  and  side  of  the 
older  boy  was  burned. 

The  older  boy,  the  plaintiff,  testified  that  he  did  not  know  what  was 
in  the  bottle  or  that  it  would  burn.  The  younger  boy  also  testified 
that  he  did  not  know  what  was  in  the  bottle,  but  admitted  that  he  knew 
it  would  bum ;  that  he  had  seen  the  men  pour  the  liquid  out  of  the  bot- 
tle and  set  it  on  fire.  However,  it  is  probably  true,  at  least  such  is  the 
inference,  that  neither  boy  was  aware  of  the  intensity  of  the  heat,  or 
realized  the  danger  of  setting  it  on  fire. 

[1]  The  learned  cotmsel  for  the  defendant  contends  that  the  men 
were  not  negligent  in  leaving  the  alcohol  as  they  did.  I  think  the  jury 
was  well  warranted  in  finding  to  the  contrary.  That  this  denatured  al- 
cohol was  a  dangerous  substance  is  beyqnd  dispute.  It  was  not  only 
highly  inflammable,  but  a  dangerous  poison.  Leaving  such  a  substance 
in  the  public  highway,  within  easy  reach  of  children,  can  hardly  be 
held  as  a  matter  of  law  to  be  a  careful  and  prudent  act. 

[2]  But  it  is  further  urged  that  the  nep^ligent  act  complained  of  was 
not  a  proximate  cause  of  the  plaintiff's  injury.  It  is,  of  course,  true,  as 
counsel  contends,  that  without  the  lighted  match  the  accident  would  not 
have  happened.  Neither  would  it  have  happened  if  the  defendant's 
workmen  had  not  left  the  dangerous  substance  by  the  roadside.  The 
rule  is  well  settled  that,  where  several  proximate  causes  contribute  to 
an  accident,  each  is  an  efficient  cause,  if  without  it  the  accident  would 
not  have  happened.  Sheridan  v.  Brooklyn  City  R.  R.  Co.,  36  N.  Y.  39, 
93  Am.  Dec.  490;  Phillips  v.  N.  Y.  C.  &H.  R.  R.  Co.,  127  N.  Y.  657, 
27  N.  E.  978;  Sweet  v.  Perkins,  196  N.  Y.  482, 90  N.  E.  50;  Thomp- 
son V.  Town  of  Bath,  142  App.  Div.  331,  126  N.  Y.  Supp.  1074,  af- 
firmed 205  N.  Y.  573,  98  N.  E.  1117.  If,  in  the  exercise  of  reasonable 
caution,  it  could  be  foreseen  that  the  children  might  obtain  this  danger- 
ous substance,  set  fire  to  it,  and  burn  themselves,  then  there  was  such 
a  relation  between  the  negligent  act  and  the  accident  as  to  make  it  a 
proximate  cause  of  the  accident. 

[3]  I  think  the  circumstances  were  such  that  the  jury  was  war- 
ranted in  finding  that  an  accident  such  as  this  might  reasonably  be 
apprehended  from  the  leaving  of  this  inflammable  substance  in  the 
highway,  where  children  went  and  had  a  right  to  be  and  would  be  like- 
ly to  find  it. 

[4]  It  is  not  necessary  that  the  particular  consequences  or  the  pre- 
cise injuries  should  be  anticipated  or  foreseen,  to  make  the  defendant 
hable.    Lilly  v.  N.  Y.  C.  &  H;  R.  R.  R.  Co.,  107  N.  Y.  566,  14  N.  E. 
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503 ;  Mills  v.  Bunke,  59  App.  Div.  39,  44,  69  N.  Y.  Supp.  96;  21  Am. 
&  Eng.  Ency.  (2d,  Ed.)  487. 

It  is  unnecessary  to  collate  the  decisions  upon  the  question  of  de- 
fendant's liability.  I  call  attention  to  but  one.  Travell  v.  Bannerman, 
71  App.  Div.  439,  75  N.  Y.  Supp.  866;  Id.,  174  N.  Y.  47,  66  N.E. 
583.  There,  refuse  material  had  been  dumped  upon  an  unindosed  lot, 
adjoining  a  gun  and  ammunition  factory,  where  boys  were  in  the  habit 
of  playing.  The  boys  found  a  cake  which. looked  like  a^halt,  but  was 
gunpowder  and  old  cannon  primers.  They  carried  it  away,  and  an 
explosion  occurred  while  they  were  extracting  pieces  of  brass  from  the 
cake.  It  was  held  in  both  courts  that  actionable  negligence  was  es- 
tablished. While  the  case  was  reversed  in  the  Court  of  Appeals,  it  was 
upon  the  sole  ground  that  the  evidence  failed  to  show  that  the  defend- 
ant or  its  servants  placed  the  material  in  the  vacant  lot. 

[5, 1]  As  regards  the  question  of  contributory  negl4;cnce,  I  think 
it  was  clearly  a  question  of  fact,  in  view  of  the  immature  age  of  the 
plaintiff.  The  suggestion  that  his  parents  were  guilty  of  coatTibutory 
negligence  in  leaving  matches  within  reach  of  the  children  is,  I  think, 
without  merit. 

[7]  There  is  one  remaining  question,  relating  to  the  charge.  The 
defendant's  counsel  asked  that  the  jury  be  instructed  that,  even  though  ■ 
the  jury  should  determine  that  the  defendant  was  negligent  in  leaving 
the  bottle  of  alcohol  in  the  road,  it  would  not  be  liable  to  the  plaintiff 
unless  that  act  was  the  proximate  cause  of  the  accident  and  injury. 
That  instruction  was  given.  Thereupon  the  counsel  asked  to  have  ex- 
plained the  meaning  of  "proximate  cause."  The  judge  did  not  give  an 
abstract  definition,  but  stated : 

"  'Proximate  cause'  means  tbat  the  leaving  of  that  bottle  of  alcohol  tbere, 
in  the  way  In  which  it  was  left  there,  knowing  that  it  was  a  dangerous  and 
inHammable  snhstance — where  children  were  likely  to  get  it  and  play  with 
it,  and  through  their  curiosity  to  do  things  with  it  wUch  might  result  in 
injury  to  them — that  might  be  found  to  be  the  proximate  cause  in  this  case 
of  the  injury  and  damage." 

I  think  what  was  said  was  directly  applicable  to  the  case.  Counsel 
thereupon  requested  that  the  jury  be  instructed  that,  if  diere  were 
other  agencies  and  other  acts  which  intervened  between  the  alleged 
negligence  of  leaving  the  bottle  there  and  the  accident,  then  the  leaving 
of  the  bottle  there  would  not  be  the  proximate  cause  of  the  accident. 
That  statement,  as  related  to  the  facts,  I  think  was  incorrect.  The 
jury  might  well  understand  from  that  request  that  whatever  occurred 
between  the  time  that  the  bottle  was  left  by  the  roadside  and  the  acci- 
dent, including  the  firing  of  the  alcohol,  were  intervening  agencies.  As 
I  have  already  pointed  out,  there  may  be  several  proximate  causes 
which  concur  in  producing  an  accident,  and  the  person  responsible  for 
any  one  of  them  may  be  held  liable  for  the  consequences^  if  without  it 
the  accident  would  not  have  happened.  I  think  die  negligent  act  was 
not  so  remote  in  a  legal  sense  that  it  can  be  said  as  a  matter  of  law 
that  the  h^l^ent  act  was  not  a  proximate  cause  of  the  accident. 

The  juc^ent  and  order  shotUd  therefore  be  affirmed,  v^ith  costs. 

FOOTE,  J.,  dissents. 
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(159  App.  Wv.  294.) 

TISDALE  ▼.  GEO.  W.  JACKSON,  Inc. 

(Supreme  Gonrt,  Appellate  Division,  Second  Department    NoTeiilber  28,  1013.) 

MA8TKB  AITD  SBBTANT  ({  222*) — MASTEB'S  lilABILITT — ^AaSTTKFTION  Of  RiSK. 

Plaintiff,  a  tunnel  worker,  who  apprehended  the  danger  of  a  loose  stone 
falling  at  some  time  and  attempted  to  dislodge  It,  but  who,  when  Informed 
by  the  foreman  that  he  should  not  bother  with  It,  that  It  would  not  fall 
(during  that  shift,  being  of  the  name  opinion,  proceeded  in  his  regular 
vmork  without  objection,  voluntarily  took  the  risk;  since,  while  the  fore- 
imaa's  judgment  may  have  confirmed.  It  did  not  suitpUuit,  his  own  judg- 
jnent. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  U  648- 
•651;   Dec.  Dig.  i  222.*] 

Burr  and  Oarr,  JX,  dissenting. 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Sidney  Tisdale  against  Geo.  W.  Jackson,  Incorporated. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals.  Judgment  and  order  reversed,  and 
new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
PUTNAM,  JJ. 

John  H.  Jackson,  of  New  York  City  (Ambrose  F.  McCabe,  of  New 
York  City,  on  the  brief),  for  appellant. 

Thomas  J.  O'Neill,  of  New  York  City  (L.  F.  Fish,  of  New  York 
City,  on  the  .brief),  for  respondent. 

JENKS,  P.J.  This  is  a  common-law  action  by  servant  against  mas- 
:ter  for  iailure  to  adopt  and  to  enforce  a  proper  method  of  doing  work. 
The  defendant,  a  contractor  for  aqueduct  work,  was  blasting  a  tunnel 
irom  the  base  of  a  shaft.  First  an  upper  section  of  the  tunnel  was  re- 
jnoved  for  some  distance,  and  then  the  corresponding  lower  section. 
After  a  blast,  the  debris  was  taken  away  (called  "mucking"),  and  then 
ithe  usual  method  of  doing  this  kind  of  work  was  to  sound  and  to  test 
the  walls  and  roof  to  discover  any  "loose  stones"  partly  dislodged  by 
the  blast.  This  is  called  "scaling."  The  work  was  constant  and  was 
doing  t)y  three  shifts  of  men  laboring  for  8  hours  respectively.  The 
plaintiff  went  to  work  for  the  first  time  in  a  shift  at  4  p.  m.  of  October 
20,  1910.  The  shift  was  made  up  of  a  foreman,  CJordon,  4  drillers, 
and  4  helpers.  The  plaintiff  testifies  that  a  blast  had  been  fired  before 
his  shift  went  down  the  shaft,  that,  after  it  went  down,  "muckingf" 
was  done  by  the  shift  for  some  hours,  and  thereafter  drilling  was  be- 
gun between  8  and  9  p.  m.  He  testifies  that  he  was  directed  by  Gor- 
don to  work  at  drilling  in  a  certain  place,  and  just  after  he  had  begun 
his  task  a  stone  that  had  been  loosened  b^  the  blast  fell  from  the  roof 
of  the  tunnel  and  injured  him.  The  plaintiff  contends  that  there  had 
been  no  "scaling"  done.  There  was  absolutely  contradictory  testimony 
upon  this  issue.  The  learned  court  in  its  instructions  to  the  jury  lim- 
ited the  defendant's  negligence  to  its  duty  of  establishing  a  reasonably 
safe  method  of  work  and  a  reasonably  vigilant  oversight  in  mainte- 

»yar  other  easas  lae  tam*  topic  A  J  muubbb  In  Dec.  A  Am.  Dlgi.  1907  to  data,  ft  Rep'r  Indezea 


Digitized  by 


Google 


Sup.  Ct)  TISDALB  V.  OBO.  W.  JACKSON  327 

nance  thereof,  and  submitted  the  specific  question:  What  degree  of 
"scaling,"  if  any,  was  required,  and,  if  not  exercised,  was  such  failure 
the  proximate  cause  of  the  accident?  I  shall  not  discuss  the  question 
whether  the  proof  was  sufficient  to  justify  a  finding  upon  the  issue  of 
"scaling"  in  favor  of  the  plaintiff. 

The  plaintiff,  30  years  old,  had  labored  at  tunnel  work  for  15  years. 
On  his  direct  examination  he  testifies  that  during  the  "mucking"  he 
saw  this  particular  stone,  perceived  that  it  was  "loose,"  tried  it,  and 
hit  it  with  an  iron  bar,  but  that  Gordon  took  the  bar  away,  saying: 

"Don't  be  botlieied  with  taking  down  that  ground ;  that  ground  will  stand 
this  shift  while  we  are  working." 

The  plaintiff  says  that  he  believed  Gordon.  On  his  cross-examination 
he  reiterates  his  "broad  experience"  of  IS  years  at  this  kind  of  work, 
including  "mucking,"  "scaling,"  and  drilling.  He  admitted  that  when 
he  saw  a  "loose  stone"  he  knew  without  information  from  any  one  that 
it  was  likely  to  fall.  He  testifies  that  he  saw  this  particular  stone 
which  he  began  to  take  down,  for  he  knew  that  otherwise  it  would 
fall.    He  says  that  Gordon  "stopped"  him.    His  language  was : 

"He  told  me  not  to  bother  with  It,  that  it  would  stand  this  shift,  bo  I  had 
to  stop.  Q.  You  saw  that  was  loose?  A.  Yes.  Q.  You  thought  that  w6nld  fall? 
A.  I  beUeved  that  would  fall.  I  did  not  think  it  would  faU  on  that  shift 
*  *  *  I  believed  In  the  foreman,  what  he  say  (sic),  but  I  tried  to  take 
It  down.  Q.  You  took  the  foranan's  word?  A.  Yes,  sir.  •  •  •  Q.  Yon  were 
going  to  take  It  down?  A.  I  was  going  to  try  to.  *  *  *  Q.  And  Gordon  told 
you  not  to  take  It  down?  A.  Not  to  take  it  down.  Q.  And  then  you  stopped? 
A.  Not  to  bother  with  It,  didn't  say  not  to  take  it  down.  Not  to  bother 
with  It" 

I  think  that  the  case  is  not  complicated  with  the  question  of  coercion 
by  Gordon.  See  Labatt  on  Master  and  Servant,  §  383.  Gordon  had 
expressed  the  opinion  that  the  stone  would  not  fall  during  the  work  of 
that  shift,  and  the  plaintiff  testifies  that  he  was  of  the  same  opinion. 
And  so  when  Gordon  said  "not  to  bother  with  it,"  and  the  plaintiff 
ceased  his  attempt  at  dislocfgment,  he  did  so  upon  his  own  judgment 
that  the  stone  would  not  fall  while  he  was  at  work.  It  does  not  appear 
that  the  plaintiff's  knowledge  of  the  danger  was  imperfect  as  compared 
with  that  of  Gordon.  The  latter  is  not  shown  as  possessed  of  greater 
experience  or  of  wider  knowledge.    The  plaintiff  says  of  Gordon : 

"I  bad  seen  him  around  at  times  for  Ave  or  six  years.  I  know  he  was  a 
pretty  experienced  man,  too;  be  has  had  quite  an  experience  at  this  same 
kind  of  work." 

How,  then,  can  plaintiff  be  heard  to  say  that  he  went  about  his 
work  contrary  to  his  own  judgment,  in  reliance  upon  Gordon's  more 
experienced  judgment?  In  fine,  the  plaintiff  comprehended  the  danger 
that  this  "loose"  stone  would  fall  some  time,  and  therefore  attempted 
to  dislodge  it;  but  when  Gordon  told  him  that  he  should  not  bother 
with  it,  that  it  would  not  fall  durin?  the  work  of  that  shift,  plaintiff, 
being  of  like  opinion,  proceeded  without  hesitation  or  objection  to  his 
regular  work  of  drilling  under  Gordon's  direction.  He  thus  voluntari- 
ly took  the  risk.  Gordon's  judgment  may  have  confirmed,  but  it  did 
not  supplant,  the  judgment  of  the  plaintiff. 
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Labatt  on  Master  and  Servant  says  (section  1375) : 

"The  effect  of  the  servant's  knowledge  where  hia  assumption  of  the  risk  Is 
relied  upon  Is  open  to  no  doubt  Jf  that  knowledge  Is  imperfect,  and  ex- 
cusably so,  the  action  is,  upon  general  principles,  not  barred.  But  an  assur- 
ance that  appliances  are  In  good  condition  manifestly  cannot  prevent  the 
operation  of  a  defense  which  is  regarded  as  completely  made  out,  when  it 
has  been  proved  tliat  the  risk  was  known  to  and  comprehended  by  the  serv- 
ant" 

See  Crown  v.  Orr,  140  N.  Y.  450,  35  N.  E.  648;  Graves  v.  Brewer, 
4  App.  Div.  327,  38  N.  Y.  Supp.  566;  McCarthy  v.  Washburn,  42  App. 
Div.  252,  58  N.  Y.  Supp.  1125. 

The  iudgment  and  order  must  be  reversed,  and  a  new  trial  must  be 
granted ;  costs  to  abide  the  event 

PUTNAM,  J.,  concurs.  THOMAS,  J.,  concurs  upon  the  grounds 
stated  in  the  opinion,  and  also  upon  the  further  ground  that  no  negli- 
gence on  the  part  of  defendant  on  the  occasion  in  question  is  shown, 
and  that  plaintiff  assumed  the  risk  of  any  danger  that  arose  from  the 
method  of  carrying  on  the  work.    BURR  and  CARR,  JJ.,  dissent 


(82  Misc.  Bep.  652.) 

CABMAN  v.  BEDELIfc 

(Supreme  Court,  Special  Term,  Nassau  County.    October  26,  1913.) 

1.  Tehoob  and  Pubohabkb  (f  130*) — Mabkbtablk  Titlb — Saue  to  Pat  Dkce- 

uent's  Debts — Constbuctivx  Sebvick. 

In  a  suit  for  specific  performance,  defendant  claimed  that  the  title  was 
unmarketable  because  in  an  action  to  sell  the  land  in  1879,  affidavits  for 
publication  against  nonresident  defendants  were  not  sufficient  The  af- 
fidavits upon  which  the  order  of  publication  was  Issued  alleged  that  de- 
fendants were  residents  of  the  dty  of  Toledo,  Ohio,  and  that  deponent, 
plaintiff's  attorney,  had  used  due  diligence  to  serve  them  with  process  in 
the  Btatow  Held  that  as  the  attack  upon  the  validity  was  only  collateral, 
the  affidavits  were  sufficient 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  {{ 
245,  247;   Dec.  Dig.  §  130.*] 

2.  JuDOMERT  (I  747*) — Conclusiveness — Mattebs  Conolttded. 

In  a  suit  for  specific  performance,  where  specific  performance  of  a  con- 
tract between  different  parties  for  the  sale  of  the  same  land  was  denied 
because  the  contract  Called  for  such  title  as  a  title  company  would  insure, 
and  the  company  refused  to  insure  because  of  alleged  defective  publica- 
tion, that  Judgment  was  not  an  adjudication  that  the  publication  was  de- 
fective. 

[Ed.  Note.— For  other  cases,  see  Judgment  <3ent  Dig.  §|  1063,  1284- 
1296;   Dec.  Dig.  §  747.*] 

Action  by  Ella  F.  Carman  against  Theodore  Bedell.  Upon  motion 
for  judgment  on  the  pleadings.    Motion  granted. 

The  above  action  was  brought  by  the  plaintiff  as  vendor  by  reason  of  a 
certain  agreement  to  sell  certain  real  premises  situated  at  Bockyllle  Cen- 
tre, Long  Island.  The  above  agreement  of  purchase  and  sale  of  real  estate 
after  several  adjoomments  was  set  down  for  closing  on  October  16|  1913,  and 
the  above  defendant  at  the  time  therein  set  for  closing  Absolutely  refused  to 
take  title,  claiming  that  same  was  unmarketable  in  two  particulars,  namely, 

'For  other  cases  see  same  topic  &  i  nuubeb  in  Dec.  A  Am.  Die*.  1907  to  date,  t  Rep'r  Isdexea 
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that  to  a  certain  a  Woo  broagbt  about  tbe  year  1879  two  defendants  In  said 
action  were  served  by  publication.  At  that  time  the  premises  were  owned  by 
one  Jacob  Woorman,  who  died  testate  and  had  devised  the  premises  In  ques- 
tion to  his  two  daughters,  namely,  Amanda  Mitchel  and  Mollle  Howarth.  In 
the  action  brought  to  sell  the  property  for  payment  of  debts  said  Mollle  How- 
arth and  Amanda  Mitchel  were  served  by  publication,  and  the  affidavit  upon 
which  the  order  of  publication  was  ft>tmc|ed  morely  r^ted  that  Amanda 
Mitchel  and  Mollle  Howarth  were  residents  of  the  dty  of  Toledo,  Queens 
county,  Ohio,  aind  added  that  the  deponent  in  such  Affidavit,  who  was  the 
plalntUCs  attorney,  ttsed  due  diligence  and  effort  to  locate  the  said  Amanda 
Mitchel  and  Mollle  Howarth,  and  serve  them  within  tbe  state  of  New  York. 
Said  affidavit  was  made  positively  and  not  upon  infonnatlon  and  belief. 

An  action  was  brbngbt  by  one  Louis  Leder  in  tbe  Supreme  Court  of  Nas- 
sau county  against  one  William  Schneider,  who  had  purchased  the  said 
premises  from  Bllzabeth  Carman,  the  mother  of  the  plaintiff  herein,  and  in 
said  action  the  judgment  stated  that  the  publication  herein  referred  to  was 
insufficient  to  have  conferred  jurisdiction  upon  the  judge  who  made  the  order 
in  said  proceeding,  which  was  based  upon  the  title  company's  form  of  con- 
tract, in  which  It  was  provided  that  the  title  had  to  be  such  as  would  be 
approved  by  the  title  company.  The  above  action  was  argued  before  the  Sur 
preme  Court  Judge  James  Tan  Slclen  on  October  16,  1913. 

The  defendant  interposed  an  answer  to  the  complaint,  alleging  the  objection 
that  the  title  was  unmarketable  by  reason  of  defective  publication  and  also  by 
reason  of  the  judgment  previously  entered  in  the  action  of  Leder  v.  Schneider. 
A  motion  was  then  made  by  the  plaintiff  for  judgment  on  Che  pleadings,  and 
said  motion  was  returnable  before  Judge  Van  Stolen  October  18, 1913. 

George  Morton  Levy,  of  Freeport,  for  plaintiff. 
Albin  N.  Johnson,  of  Freeport,  for  defendant. 

VAN  SICLEN,  T.  [1}  This  is  an  application  by  the  plaintiff  for 
judgment  on  the  pleadings.  Counsel  conceded  that  all  the  material 
allegations  of  fact  as  set  forth  in  the  pleadings  may  be  considered  as 
true  and  complete  statement  thereof.  The  action  is  brought  for  specific 
performance  of  a  certain  contract  for  tbe  purchase  and  sale  of  certain 
real  estate  located  in  Nassau  county,  and  the  defendant  has  refused 
to  take  title  to  the  property,  contending  that  the  title  thereof  is  not  mar- 
ketable because  jurisdiction  was  not  acquired  of  certain  defendants  in 
an  action  brought  affecting  said  premises  in  the  year  1879.  Such  de- 
fendants, it  appears,  were  served  or  attempted  to  be  served  by  publi- 
cation. Affidavits  upon  which  the  order  of  publication  was  granted 
seemed  clearly  sufficient  under  recent  controlling  authorities.  Suns- 
wick  Land  Co,  v.  Murdock,  129  App.  Div.  579,  114  N.  Y.  Supp.  436, 
affirmed  199  N.  Y.  517,  92  N.  E.  1103.  And  especially  in  view  of  the 
fact  that  the  same  is  herein  attacked  only  collaterally.  See  Stanton  v. 
Eastman,  63  Misc.  Rep.  385, 116  N.  Y.  Supp.  852. 

[2]  The  title  to  the  premises  in  question  seems  to  have  been  the 
subject  of  previous  litigation  in  the  year  1906,  when  specific  perform- 
ance of  ja  contract  for  the  purchase  and  sale  of  this  property  was  de- 
nied by 'this  court.  Said  contract,  however,  provided  and  called  for 
such  a  title  as  a  certain  title  company  therein  named  would  insure,  and 
said' title  company  thereafter  refused  to  insure  on  account  of  the  al- 
leged defect  referred  to,  and  upon  other  grounds  as  well.  It  seiems  that 
the  fndings  in  this  action  were  to  the  effect,  inadvertently  no  doubt,  that 
the  title 'was  unmarketable  by  reason  and  on  account  of  the  alleged  de- 
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feet  hereinbefore  referred  to.  It  does  not  appear,  however,  that  the 
validity  of  such  alleged  defect  was  litigated  or  necessarily  raised  in 
said  action,  and  the  refusal  of  the  title  company  to  insure  seems  to  have 
been  an  absolute  defense  to  the  action.  Assuming,  however,  that  the 
refusal  of  the  title  company  to  insure  was  based  solely  upon  the  ground 
of  the  alleged  defect  in  publication,  still  a  finding  or  decision  m  said 
action  would  not  in  any  way  be  decisive  of  the  point  at  issue  or  in- 
volved nor  binding  upon  the  parties  to  this  action. 

Said  motion,  therefore,  for  judgment  on  the  pleadings  in  favor  of 
the  plaintiff,  must  be  granted,  with  costs,  and  in  view  of  the  verbal 
stipulation  of  the  parties,  which  would  be  reduced  in  writing  and  filed 
herein,  that  all  the  facts  relevant  to  the  issues  have  been  pleaded  and 
are  contained  in  the  papers  submitted,  leave  to  defendant  to  plead  over 
is  hereby  dispensed  with.  Findings  and  judgment  should  be  submitted 
in  accordance  with  the  forgoing  memorandum. 


<199  Avp.  Div.  268.) 

PIBKCB  V.  ATLANTIC,  GULP  ft  PACIFIC  CO. 
(Supreme  Court,  Appellate  Division,  Third  Department    November  26,  1913.) 

1.  Trial  ({  166*) — ^Motion  to  Dismibs — ^Dkcision — ^Rbsebvation — Enxcr. 

In  an  action  ag^ainst  a  master  for  Injuries,  defendant,  at  the  close  of 
plalntifiCs  case,  moved  to  dismiss,  but  the  court  reserved  decision  and  re- 
fosed  to  rule  at  that  time,  and  submitted  the  case  to  the  jury,  by  which 
a  verdict  for  plaintiff  was  returned,  when  defendant  again  urged  the  court 
to  determine  the  motion  for  dismissal.  The  court  refused  to  pass  on  the 
question  then,  but  announced  an  Intention  to  consider  the  motion  there- 
after. Defendant's  counsel  then  moved  to  set  aside  the  verdict  on  the 
usual  grounds  and  for  a  stay,  to  which  the  court  replied  that  if  he  denied 
the  motion  to  dismiss  he  would  grant  the  stay.  BM  that,  the  court  liav- 
ing  subsequently  granted  the  motion  to  dismiss,  the  ruling  related  back 
to  the  time  the  motion  was  made,  and  all  the  subsequent  proceedings,  in- 
cluding the  verdict,  were  surplusage. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent  Dig.  H  878,  874;  Dec.  Dig. 
{  166.»] 

2.  llABTBB   AND    SKBVAITT    ({    117*)— IRJUXISS    TO    SlBVAITr — BAFS    IlfSTBUMKN- 

TALiTiBB — Safe  PIjAok. 

Where  plaintift  alleged  he  was  struck  by  the  swinging  back  of  a  skiff 
being  transferred  by  a  derrick,  owing  to  the  fact  that  the  mast  was  so 
erected  as  not  to  be  exactly  plumb,  but  the  evidence  showed  the  derrick 
was  equipped  with  the  most  approved  appliances  for  keeping  the  mast 
erect,  and  that  it  was  of  standard  make  and  in  perfect  condition,  the  fact 
that  it  was  slightly  out  of  plumb  was  insufficient  to  show  that  plaintiff's 
employer  had  failed  to  perform  its  duty  to  furnish  plalntltF  with  a  rea- 
sonably safe  place  in  which  to  work  or  to  provide  reasonably  safe  ap- 
pliances. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H  177, 
208;   Dec.  Dig.  f  117.*] 

3.  Masteb  and  Sebvakt  (S  127*) — Iitjubies  to  Sebvant — ^AppUAncES — Ad- 

jXTSTMENT — Duties. 

Where  a  master  furnished  a  derrick  of  standard  make  and  in  perfect 
condition,  it  was  not  its  duty  to  keep  it  in  proper  adjustment,  but  such 
was  the  duty  of  the  employes  for  whose  use  it  bad  been  furnished. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {  252 ; 
l>ec.  Dig.  S  127.*] 

•Tor  other  case*  ■••  niae  topic  A  t  Nuxan  In  Doc.  A  Am.  DIgi-  IMT  to  data,  A  Rap'r  Indexes 
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4.   MaOTEX  and  SeBTAKT  (S  117*) — INJUBXES  to  SeBVAHT — APPLIAHCN — ^liABOB 

Law. 

Labor  Law  (Consol.  Laws  1909,  c.  81)  |  18,  provides  that  a  person  em- 
ploying or  directing  another  to  perform  labor  of  any  Idnd  in  the  erection 
of  any  structure  shall  not  furnish  or  erect,'  or  cause  to  be  furnished  or 
erected,  for  the  performance  of  such  labor,  scaffolding,  hoists,  etc.,  which 
are  unsafe,  unsuitable,  or  Improper,  and  which  are  not  so  constructed, 
placed,  and  operated  as  to  give  proper  protection  to  the  life  and  limb  of 
a  person  so  employed  or  engaged.  BeHd  timt,  notwithstanding  defendant 
had  been  engaged  In  the  construction  of  a  barge  canal  lock  under  con- 
tract with  the  state  which  was  a  structure  within  such  provision  of  the 
labor  law,  that  fact  did  not  render  defendant  liable  under  such  section  for 
injuries  to  an  employ^  engaged  in  the  work  of  a  longshoreman  trans- 
ferring coal  from  one  point  to  another  by  means  of  a  derrick  Improperly 
adjusted. 

(Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |i  177, 
208;  Dec.  Dig.  |  117.*] 

6.  Mastkb  and  Sebvant  (§  129*) — Iitjttbies  to  Skbvant — DzTKonyx  Affli- 
AKCBS — Pbozimatg  Cause. 

Plaintifl  was  engaged  in  transferring  coal  by  a  derrick,  and,  after  he 
attached  a  loaded  skiff  to  the  derrick,  it  was  lifted  about  16  feet  above 
his  head  and  then  moved  away  from  where  he  stood.  He  tnmed  to  tell 
the  time  to  a  fellow  workman,  and  as  he  did  so  the  load  swung  back  and 
struck  and  injured  him.  Seld,  that  the  proximate  cause  of  the  accident 
was  not  the  fact  that  the  mast  of  the  derrick  was  not  perfectly  plumb, 
causing  the  boom  to  swing  back,  but  rather  the  negligence  of  the  engi- 
neer in  lowering  the  load  after  it  had  been  raised. 

[Ed.  Note. — For  other  cases,  see  Idaster  and  Servant,  Cent  Dig.  {{  267- 
268;   Dec.  Dig.  |  129.*] 

Smith,  P.  J.,  and  Kellogg,  J.,  dissenting. 

Appeal  from  Trial  Term,  Saratoga  County. 

Action  by  Albert  Pierce  against  the  Atlantic,  Gulf  &  Pacific  Com- 
pany. From  a  judgment  dismissing  the  complaint  and  from  an  order 
setting  aside  the  verdict  for  plaintiff,  he  appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Edgar  T.  Brackett,  of  Saratoga  Springs  (Harold  H.  Corbin,  of 
Saratoga  Springs,  of  counsel),  for  appellant. 

Charles  Irving  Oliver,  of  Albany,  for  respondent 

WOODWARD,  J.  This  action  is  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sustained  by  the  plaintiff  through 
the  n^ligence  of  the  defendant.  The  complaint  originally  alleged  two 
causes  of  action,  one  under  the  Employers'  Liability  Act  (Consol.  Laws 
1909,  c.  31,  §§  20Q-204),  and  the  other  at  common  law;  no  particular 
difference  appearing  in  the  two  counts,  except  that  in  one  there  was  an 
all^^ation  of  service  of  the  notice  required  by  the  statute.  During  the 
trial  the  first  cause  of  action  was  abandoned,  and  the  questions  involved 
in  this  appeal  relate  wholly  to  the  common-law  action,  supplemented  by 
section  18  of  the  Labor  Law ;  the  case  being  submitted  to  uie  jury  upon 
the  theory  that  the  derrick  used  by  the  defendant,  and  which  is  al- 
leged to  have  caused  the  accident,  was  unsafe  and  improper  under  the 
provisions  of  the  section  cited. 

Tor  otiiar  caaaa  lee  lame  topic  4k  (  NUMBBB  la  Dm..*  Am.  Dig*.  1907  to  data,  A  Rap'r  ladexM 
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Before  going  into  the  merits  of  the  -case,  it  may  be  well  to  point  out 
the  situation  of  the  parties.  At  the  close  of  plaintiff's  case  the  de- 
fendant made  a  motion  to  dismiss  the  complaint  as  to  the  second  cause 
of  action.  This  motion  was  denied.  It  was  renewed  at  the  close  of 
defendant's  case  on  the  grounds : 

"Tbat  the  plaintiff  bas  failed  to  prove  a  caaee  of  action  under  the  alle- 
gation of  the  complaint,  or  any  cause  of  action  whatever.  That  he  has  fail- 
ed to  prove  tfae  defendant  guilty  of  any  negligence,  in  that  defendant .  failed 
to  provide  the  plaintiff  with  a  safe  place  to  work  or  sufficient  tqols  and  Im- 
plements wherewith  to  work,  or  a  sufficient  force  to  do  the  work,  or  In  pro- 
mulgating and  enforcing  any  rules,  or  any  other  duty  which  it  might  be 
claimed  the  defendant  owed  the  plaintiff.  That  be  failed  to  prove  that  be 
himself  was  free  from  contributory  negligence." 

To  this  motion  the  court  responded : 

"It  Is  not  a  perfectly  clear  case.  I  think  I  will  reserve  the  decision  on  the 
motion  and  allow  you  to  sum  up  and  pass  upon  the  motion  later:" 

Counsel  for  the  plaintiff  urged  the  determination  of  the  motion  at  that 
time,  but  the  court  refused  to  pass  upon  the  question,  and  subsequently 
submitted  the  case  to  the  jury  t^on  the  theory  that  it  came  within  the 
provisions  of  section  18  of  the  Labor  Law.  The  jury  found  a  verdict 
in  favor  of  the  plaintiff  for  $5,000,  and  upon  the  report  coming  in  coun- 
sel for  defendant  urged  the  court  to  determine  the  motion  for  a  dis- 
missal of  the  complaint ;  but  the  court  refused  to  pass  upon  the  ques- 
tion at  that  time,  but  announced  an  intention  to  consider  the  motion, 
without  objection  on  the  part  of  any  one.  With  the  case  in  this  condi- 
tion, defendant's  counsel  moved  to  set  aside  the  verdict  upon  the  usual 
grounds,  and  asked  for  a  stay  of  30  days  to  appeal  and  60  days  to  make 
a  case,  and  this  was  granted  conditionally,  the  court  saying,  "If  I  deny 
the  motion  you  may  have  the  stay,"  but  without  passing  upon  the  mo- 
tion to  set  aside  the  verdict.  Subsequently  the  court  handed  down  an 
opinion,  and  granted  the  defendant's  motion  for  a  nonsuit.  The  order 
on  which  the  judgment  was  entered  also  provides : 

"^et  the  verdict  rendered  by  the  jury  be,  and  the  same  la  hereby,  set  aside 
upon  the  sole  ground  that  the  complaint  of  the  plaintiff  is  dismissed,  and 
as  to  every  other  ground  said  motion  to  set  aside  the  verdict  and  for  a  new 
trial  is  hereby  denied." 

[1]  The  plaintiff  urges  upon  this  appeal  that  this  order  amounted  to 
a  denial  of  the  motion  to  set  aside  the  verdict  upon  all  other  questions 
than  that  of  the  ground  upon  which  the  complaint  was  dismissed,  and 
that  if  the  dismissal  was  not  justified  it  is  the  duty  of  this  court  to  re- 
instate the  verdict.  It  does  not  seem  necessary  to  determine  this  ques- 
tion, although  it  may  be  suggested  that  in  contemplation  of  law  there 
is  no  verdict.  When  the  defendant  made  his  motion  to  dismiss  the  com- 
plaint, it  was  not  denied ;  the  motion  was  held  open.  When  the  mo- 
tion was  granted,  it  related  back  to  the  time  of  making  the  motion, 
before  the  case  went  to  the  jury,  and  there  was  never  any  question  be- 
fore the  jury  to  be  determined.  In  other  words,  the  defendant  might 
have  relied  upon  his  motion  to  dismiss  the  complaint,  without  making 
a  motion  to  set  aside  the  verdict,  and,  if  this  had  been  done,  it  is  en- 
tirely obvious  that  there  wcMld  have  been  no  foundation  for  the  ver- 
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diet,  and  it  may  be  doubted  if  there  would  have  been  any  reason  for 
setting  aside  the  verdict  This  is  practically  the  pires^nt  position  of 
the  deioodafib.  He  nuwed  to  dismiss  the  complaint.  He  had  no  power 
to  compel  action  on  the  part  of  the  court.  Subsequently  the  court 
submitted  the  question  to  the  jury,  and,  with  its  verdict  reported,  the 
court  still  persisted  in  refusing  to  pass  upon  the  motion  to  dismiss,  and 
the  defen<£mt,  merely  to  preserve  his  rights  if  his  original  motion  was 
denied,  made  the  formal  motion  to  set  aside  the  verdict.  When  the 
original  motion  was  determined  in  his  favor,  there  was  an  end  of  the 
case ;  the  complaint  had  been  dismissed,  and  any  purely  formal  ruling 
upon  the  motion  to  set  aside  the  verdict  could  not  be  permitted  to  oper- 
ate to  deny  the  defendant  his  rights.  If  the  motion  to  dismiss  the  com- 
plaint was  improperly  granted,  there  was  a  mistrial,  not  a  final  deter- 
mination of  the  rights  of  the  defendant,  for  he  was  clearly  not  called 
upon  to  appeal  from  an  order  under  the  provisions  of  which  he  was  not 
ag^ieved  in  order  to  preserve  his  rights  pending  the  appeal  of  the 
plaintiff  from  the  judgment  and  order,  and  this  vi«w  is  strengthened 
by  the  fact  that  the  plaintiff  has  appealed  "from  each  and  every  part  of 
said  judgment  and  order,  as  well  as  from  the  whole  thereof."  The 
plaintiff  by  appealit^  from  the  whole  of  the  order  in  effect  questions 
the  right  of  the  court  to  grant  the  motion  on  the  ground  that  the  com- 
plaint had  been  dismissed  and  to  deny  the  same  upon  the  other  grounds 
stated  in  the  motion,  and  he  is  hardly  in  a  position  to  urge  that  there 
has  been  a  determination  upon  the  merits  of  a  motion  where  the  ex- 
clusive ground  stated  is  sufficient  to  justify  the  granting  of  the  same. 
Indeed,  it  seems  clear  that  the  granting  of  the  motion  to  dismiss  the 
complaint  in  effect  closed  the  record  there,  and  that  all  that  happened 
in  the  record  subsequent  to  the  motion  to  dismiss  is  mere  surplusage, 
having  no  bearing  upon  this  case. 

The  complaint,  for  a  second  cause  of  action,  alleges  the  incorpora- 
tion of  the  defendant,  and  that  it  was  at  the  times  mentioned  in  the 
complaint  "engaged  in  fulfilling  and  carrying  out  a  certain  contract 
with  the  state  of  New  York  for  the  construction  or  improvement  of  a 
certain  lock  known  as  No.  9  on  the  Champlain  division  of  the  barge 
canal  near  Smith's  Basin  in  the  county  of  Washington  and  state  of 
New  York,"  and  this  allegation  is  admitted  by  the  pleadings.  It  is  to 
be  observed,  however,  that  it  does  not  admit  that  the  plaintiff  was  em- 
ployed upon  this  work  of  construction,  and  the  plaintiff's  own  testi- 
mony, as  well  as  that  of  the  defendant's  witnesses,  establishes  conclu- 
sively that  the  work  of  constructing  this  lock  No.  9  had  been  com- 
pleted two  years  before,  and  that  certain  additional  work  in  connec- 
tion therewith  had  been  undertaken  and  carried  to  a  finish  about  two 
months  before  the  plaintiff  was  employed,  and  that  his  work  had  noth- 
ing whatever  to  do  with  the  contract  in  question,  but  was  confined  to 
that  of  removing  coal  from  a  pile  near  a  switch  of  the  Delaware  & 
Hudson  Railroad  and  placing  it  upon  boats  in  the  canal  by  means  of 
a  derrick.  All  the  other  allegations  of  the  complaint  are  denied  by 
the  defendant. 

The  complaint  is  open  to  the  criticism  of  failing  to  make  a  plain 
and  concise  statement  of  the  facts  constituting  the  cause  of  action, 
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but  the  effect  is  to  set  out  a  common-law  cause.    It  is  alleged  that  tfn 
or  about  the  Sth  day  of  June,  1912: 

"The  plaintiff,  being  then  In  the  employ  of  the  defendant,  had  hooked  a 
certain  flat  scow  or  skiff,  so  called,  into  which  had  been  loaded  stone  or  coal 
of  great  weight,  onto  the  cables  which  ran  out  from  the  end  of  the  boom 
of  a  certain  steam  traveling  derrick  owned  and  operated  by  the  defendant 
In  Its  said  work  on  said  lock  No.  9;  •  *  •  that  the  particular  point  wherfr 
the  plaintiff  was  working  and  hooked  on  said  skiff  as  aforesaid  was  near  or 
within  the  radius  of  the  swing  of  the  boom  of  the  said  traveling  derrick ;  that, 
after  plaintiff  had  hooked  on  said  skiff,  the  defendant  lifted  said  skiff  into  the 
air  by  means  of  said  derrick  and  caused  the  same  and  the  boom  of  the 
derrick  to  move  away  from  the  plaintiff  toward  the  north  or  northeast  and 
the  canal;  that  said  coal  or  stone  was  to  be  carried  by  said  derrick  over 
the  canal  and  lowered  and  loaded  into  the  boats  therein;  that,  after  said 
skiff  had  moved  away  from  the  plaintiff  a  considerable  distance,  he  turned 
to  attend  to  the  performance  of  other  duties  required  by  the  defendant  to 
be  done;  that  said  skiff  and  boom  did  not  continue  in  their  course  toward 
the  canal,  bu^  without  the  knowledge  or  suspicion  of  the  plaintiff,  reversed 
their  direction  and  swung  back  toward  the  plaintiff ;  that  said  skiff,  loaded 
as  aforesaid,  struck  the  plaintiff  in  the  back,  pushing  him  along  the  ground, 
and  dropped  down  upon  him,  pinning  him  to  the  earth  and  inflicting  upon  the 
plaintiff  grievous  bodily  injuries." 

The  plaintiff  sets  out  in  great  detail  the  alleged  matters  of  negli- 
gence on  the  part  of  the  defendant,  none  of  which  are  proved  upon 
the  trial,  as  they  are  alleged,  and  then  sets  forth  his  injuries  and  de- 
mands judgment  in  the  sum  of  $20,000. 

All  of  the  above  matters  were  denied  by  the  defendant,  and  the 
plaintiff's  evidence  in  support  of  the  allegations  of  his  complaint  testi- 
fied substantially  as  quoted  above  in  reference  to  the  location  of  the 
derrick,  the  part  he  played  in  fastening  on  the  load,  etc. ;  but,  when 
it  came  to  what  he  did  in  performing  "other  duties  required  of  him 
by  the  defendant  to  be  done,"  he  said  that  he  stepped  back,  this  par- 
ticular load  being  the  last  one  of  the  day,  and,  being  asked  by  one  of 
the  laborers  what  time  it  was,  turned  around  with  his  back  to  the 
engineer  who  was  operating  the  derrick,  took  out  his  watch,  and  gave 
the  time,  and  while  so  doing  he  was  struck  in  the  bade  by  the  skiflF 
and  knocked  down.  He  testified  that  he  had  nothing  more  to  do  that 
day  than  to  wait  for  the  return  of  the  skiff  and  to  take  it  off  when  it 
returned,  so  that  it  appears  that  he  was  not  called  upon  to  turn  away 
by  any  demand  on  the  part  of  his  duties  to  the  defendant,  but  that 
he  might  have  watched  the  load  until  it  was  delivered  to  the  boats 
in  the  canal  if  he  had  been  disposed  to  do  so,  in  which  event  he  could 
have  avoided  the  accident.  This  point  is  not  so  very  important  in 
itself.  He  might  properly  turn  around,  no  doubt,  for  the  purpose  of 
telling  a  fellow  laborer  the  time;  but  the  pleadings  suggest  that  he 
was  compelled  by  the  defendant  to  turn  to  other  duties  immediately, 
and  the  proof  in  this,  as  in  many  other  points,  entirely  fails  to  come 
up  to  the  allegations. 

[2]  There  is  no  attempt  to  support  the  allegations  of  the  complaint 
that  the  accident  was  due  to  defects  in  the  materials,  or  in  the  con- 
struction, of  the  temporary  railroad  on  which  the  traveling  derrick 
was  stationed,  nor  in  reference  to  the  alleged  defects  in  braices,  ma- 
terials, and  workmanship  in  the  construction  of  the  derrick,  and  the 
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only  approach  to  anything  approximating  negligence  to  be  found  in 
the  evidence  is  some  testimony  on  the  part  of  a  single  witness  that 
the  upright  mast,  from  which  the  boom  of  the  derrick  is  operated,  was 
at  some  time — whether  before  or  after  the  accident  does  not  clearly 
and  positively  appear — slightly  out  of  plumb,  so  that,  if  the  power 
was  removed,  the  tendency  would  be  for  the  boom  to  drift  back  to- 
ward the  point  where  the  plaintiff  was  located  at  the  time  of  the  acci- 
dent. There  was  not  the  slightest  evidence  that  the  derrick,  or  the 
engines  by  which  it  was  operated,  or  any  of  the  tools  or  appliances, 
were  defective  in  any  way.  Indeed,  the  evidence  was  to  the  effect 
that  the  derrick  was  equipped  with  the  most  approved  appliances  for 
keeping  the  mast  erect,  and,  assuming  it  to  be  true  that  there  was  some 
slight  variation  from  an  exact  plumb,  it  cannot  be  held  in  an  action 
at  common  law  that  this  was  a  violation  of  the  obligation  to  furnish 
the  plaintiff  with  a  reasonably  safe  place  in  which  to  perform  his  labor, 
or  that  there  was  any  failure  in  the  duty  to  provide  reasonably  safe 
tools,  machines,  and  appliances  for  the  performance  of  the  work. 

[3]  The  machine  in  and  of  itself,  so  far  as  the  evidence  discloses, 
was  of  standard  make  and  in  perfect  condition;  not  a  single  defect 
is  pointed  out,  no^  is  there  any  suggestion  that  the  plaintiff  and  his 
fellow  servants  did  not  have  all  of  the  tools  and  appliances  necessary 
for  performing  any  work  which  might  be  required  in  connection  with 
the  work,  and  if  the  derrick  was  slightly  out  of  plumb  it  was  clearly 
not  the  duty  of  the  master  to  adjust  it.  This  was  a  part  of  the  work 
of  the  plaintiff  and  his  fellow  servants,  and  the  plaintiff  himself  tes- 
tifies that  he  was  familiar  with  work  in  and  around  these  derricks, 
and  that  he  had  been  at  work  upon  this  particular  job  for  two  weeks, 
and  that  he  had  not  discovered  anything  wrong  in  its  operation. 

[4]  This  situation  was  clearly  evident  to  the  learned  trial  court,  but 
the  plaintiff  urged  that  the  case  was  helped  out  by  the  provisions  of 
section  18  of  the  Labor  Law,  and  the  case  was,  as  detailed  above, 
submitted  to  the  jury  upon  the  theory  that  it  was  the  duty  of  the 
master  to  maintain  the  derrick  in  such  a  manner  as  to  be  safe  to  em- 
ploy^.   The  statute  provides: 

"A.  person  employing  or  directing  another  to  perform  labor  of  any  kind  In 
the  erection,  repairing,  altering  or  painting  of  a  house,  building  or  structure 
Shall  not  fnmlsh  or  erect,  or  cause  to  be  furnished  or  erected  for  the  per- 
foraiance  of  snch  labor,  scaffolding,  hoists,  stays,  ladders  or  other  mechanical 
contrivances  which  are  unsafe,  unsuitable  or  improper,  and  wliich  are  not  so 
constmcted,  placed  and  operated  as  to  give  proper  protection  to  the  life  and 
limb  of  a  person  so  employed  or  engaged." 

We  will  assume  that  lock  No.  9  of  the  barge  canal  is  a  structure 
within  the  meaning  of  the  statute ;  but  where  is  the  evidence  in  this 
case  that  the  defendant  ever  employed  or  directed  the  plaintiff  to  per- 
form labor  of  any  kind  in  the  erection,  repairing,  altering,  or  painting 
of  this  structure?  The  defendant's  admission  that  it  was  "engaged 
in  fulfilling  and  carrying  out  a  certain  contract  with  the  state  of  New 
York  for  the  construction  or  improvement  of  a  certain  lock  known  as 
No.  9"  is  not  an  admission  that  it  ever  employed  or  directed  the  plain- 
tiff to  perform  any  labor  of  any  kind  in  the  erection  of  this  structure. 
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and  the  undisputed  evidence  in  this  case  is  that  he  was  not  employed 
until  after  the  work  of  constructing  and  improving  the  lock  had  been 
completed,  and  that  his  whole  employment  had  been  in  helping  as 
loader  and  signalman  in  removing  the  coal  from  the  switch  of  the 
railroad  to  boats  in  the  canal.  In  other  words,  he  was  doing  the 
work  of  a  longshoreman,  and  there  is  no  more  room  for  the  applica- 
tion of  secticwi  18  of  the  Labor  Law  to  his  case  than  there  would 
be  for  applying  it  to  the  men  who  load  and  unload  ships  with  a  similar 
contrivance  at  the  docks  along  the  Hudson  river  or  in  the  harbor  of 
New  York.  Moreover,  there  is  no  evidence  whatever  that  the  de- 
fendant furnished  or  erected,  or  caused  to  be  furnished  or  erected,  for 
the  performance  of  such  labor,  the  derrick  in  question.  The  admis- 
sion that  it  was  carrying  out  a  particular  contract  was  in  no  sense  an 
admission  that  it  was  not  engaged  in  other  work.  It  may,  so  far  as  the 
evidence  discloses,  have  been  engaged  as  a  contractor  in  furnishing 
coal  to  the  trade  generally,  or  in  any  other  kind  of  business,  in  addition 
to  the  performing  of  the  contract  with  the  state  of  New  York,  and 
there  is  nothing  to  show  that  this  derrick  was  desigfned  for  use  for 
any  other  purpose  than  that  for  which  it  was  employed  during  the 
two  weeks  that  the  plaintiff  worked  for  the  defendant  The  plaintiff 
does  not  claim  to  have  performed  any  work  in  the  construction  of 
anything.  He  tells  us  distinctly  that  he  worked  at  moving  this  coal 
for  the  two  weeks  of  his  employment,  incidentally  helping  in  passing 
boats  through  the  completed  locks,  and  this  was  clearly  the  only 
work  for  which  the  derrick  was  used  at  any  time  while  the  plaintiff 
was  in  the  defendant's  employ ;  and  what  may  have  been  its  use  prior 
to  that  time  cannot  help  him  in  the  present  case. 

[5]  But  assuming  that  the  case  came  within  the  statute,  and  that 
the  mere  fact  that  the  mast  was  out  of  plumb  so  that  the  tendency 
was  for  the  boom  to  reverse  its  action  in  the  absence  of  sufficient 
power,  the  evidence  in  this  case  is  that  there  were  two  engines  used 
in  the  operation,  one  to  lift  the  load  and  the  other  to  swing  the  boom. 
Both  of  these  engines  were  operated  by  one  man,  and  both  received 
their  power  from  a  single  boiler.  The  evidence  is  to  the  effect  that 
it  required  40  to  50  pounds  steam  pressure  to  lift  the  load  and  only 
about  10  pounds  to  swing  it.  The  plaintiff  testifies  that  the  load  was 
raised  about  15  feet  above  his  head,  and  then  moved  about  15  feet 
away  from  where  he  stood,  measuring  on  the  ground,  before  he  turned 
away.  This  established  that  the  steam  power  was  strong  enough  to 
raise  the  load,  and,  as  it  only  required  about  one-fourth  of  the  pres- 
sure to  swing  the  load  which  was  held  suspended  by  friction  or  the 
brake  in  the  control  of  the  defendant's  engineer,  a  fellow  servant 
at  common  law,  it  follows  that  the  engineer  must  have  reversed  his 
engine  or  the  boom  could  not  have  turned  back  against  the  power  of 
the  engine.  But  assume  that  it  did,  by  some  unaccountable  freak  of 
mechanics,  turn  back  upon  itself,  if  it  was  15  feet  above  the  plain- 
tiff's head  it  would  not  have  touched  him,  for  it  is  not  pretended  that 
anything  broke,  or  that  the  skiff  slipped  from  its  hooks;  so  that  the 
most  that  could  have  happened  merely  from  the  boom  turning  back 
toward  the  plaintiff  would  have  been  to  float  harmlessly  over  his  head. 
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The  proximate  cause  of  the  accident  could  not  have  been  the  allied 
defect  in  the  plumb  of  the  mast;  if  it  had  stood  perfectly  straight 
and  the  boom  had  turned  back,  it  would  not  have  been  different,  so 
far  as  the  plaintiff  was  concerned,  if  it  had  not  been  lowered.  The 
proximate  cause  of  the  plaintiff's  injury  was  not  the  reversing  of 
the  boom's  motion,  but  the  fact  that  the  load,  which  had  been  lifted 
to  a  height  of  fifteen  feet,  was  lowered  so  that  it  struck  the  plain- 
tiff in  the  back  as  it  turned  toward  him,  and  we  are  not  told  what 
caused  the  skiff  to  reach  this  lower  point;  how  it  came  to  be  only 
three  or  four  feet  above  the  ground.  No  defect  being  pointed  out 
in  any  of  the  working  parts  of  the  machine,  the  presumption  must 
be  that  the  engineer  in  some  manner  let  loose  of  his  brakes,  and  this, 
with  the  swaying  of  the  heavy  draught,  may  have  caused  the  reversed 
motion  of  the  boom.  But  this  is  mere  guesswork ;  there  is  no  evi- 
dence in  support  of  the  theory,  and  the  plaintiff  has  clearly  failed 
to  establish  the  cause  of  the  accident,  or  to  show  that  the  defendant 
had  neglected  any  duty  which  it  owed  to  him  under  the  laws  of  this 
state. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.  All  concur,  except  SMITH,  P.  J.,  and  KEIXOGG,  J.,  who 
dissent. 


(159  App.  DiT.  37.) 

SANDS  ▼.  6ILLERAN  et  aL 

(Supreme  0)nrt,  Appellate  Division,  Second  Department    November  7,  1913.) 

1.  ISTEBEST  (8  36»)— Stipulated  Rate. 

When  a  contract  provides  that  Interest  shall  be  at  a  spedfled  rate  un- 
til the  principal  shall  be  paid,  the  rate  governs  until  such  payment,  or  un- 
til the  contract  is  merged  in  a  Judgment 

[Ed.  Note. — For  other  cases,  see  Interest,  (3ent  Dig.  i  76;  Dec.  Dig. 
I  36.*] 

2.  Intebest  (I  37*) — Rate — After  MAxnarrT. 

Where  one  contracts  to  pay  a  principal  sum  at  a  certain  future  time 
with  interest,  the  Interest  after  the  maturity  of  the  contract  Is  to  be  com- 
puted as  damages  according  to  the  legal  rate,  and  not  according  to  that 
stipulated  by  the  contract. 

[Ed.  Note. — For  other  cases,  see  Interest,  Cent  Dig.  §|  77,  78 ;  Dec.  Dig. 
»  37.*] 

3.  Contbacts  (§75*) — Considebatiow — Performance  of  Leoai.  Obligation. 

A  promise  by  the  obligor  upon  a  bond  and  mortgage  to  pay  the  rate  of 
Interest  be  was  legally  obliged  to  pay  afforded  no  consideration  for  a 
corresponding  promise  to  extend  the  time  of  the  payments  of  the  princi- 
pal of  the  bond  and  mortgage. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent.  Dig.  i§  273-285 ;  Dec. 
Dig.  I  75.*1 

4.  Pledoes  (1 18*)— Eftecx — Subsequent  Contract — Pasties. 

The  holder  of  a  bond  and  mortgage  who  had  assigned  It  as  collateral 
security  for  a  loan'  had  no  such  title  to  the  bond  or  mortgage  as  would 
enable  him  alone  to  make  a  valid  agreement  with  the  mortgagor  chang- 
ing the  rate  of  Interest 

(Ed.  Note.— For  other  cases,  see  Pledges,  Cent  Dig.  ||  41-43 ;  Dec.  Dig. 
il8.*] 

*7or  other  case*  see  same  topic  1 1  NHHUk  la  Dee.  tt  Am.  Dies.  19C7  to  date,  A  Rep'r  Indexes 
144  N.Y.S.— 22 
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Appeal  from  Special  Term,  Westchester  County. 

Action  by  Daniel  C.  Sands  against  Thomas  Gilieran  and  the  Millett 
Realty  Company  and  others.  From  a  judgment  for  plaintiff,  defend- 
ants Gilieran  and  Millett  appeal.    Affirmed. 

See,  also,  157  App.  Div.  892, 141  N.  Y.  S.  1145. 

Argued  before  TENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
PUTNAM,  JJ. 

Robert  H.  Wilson,  of  Brooklyn,  for  appellants. 
George  H.  Hyde,  of  New  York  City,  for  respondent 

BURR,  J.  On  July  IS,  1907,  Moses  Jaffe  and  Thomas  Gilieran  ex- 
ecuted their  bond  to  the  L.  D.  Garrett  Company,  the  condition  of  which 
was  that  they  should  pay  to  it  the  sum  of  $18,000  on  July  15,  1910, 
"and  the  interest  thereon,  to  be  computed  from  the  fifteenth  day  of 
July,  1907,  at  the  rate  of  five  (5%)  per  cent,  per  annum,  and  to  be  paid 
semiannually,  on  the  fifteenth  days  of  July  and  January  in  each  year." 
This  bond  was  secured  by  a  mortgage  upon  certain  real  property  sit- 
uated in  the  city  of  Yonkers.  By  various  mesne  assignments  the  record 
title  to  said  bond  and  mortgage,  on  or  about  February  1,  1911,  became 
vested  in  plaintiff,  who,  on  March  20,  1912,  began  this  action  to  fore- 
close said  mortgage  and  to  enforce  liability  upon  said  bond.  From 
a  judgment  in  his  favor,  Thomas  Gilieran,  liable  upon  the  bond,  and 
the  Millett  Realty  Company,  the  present  owner  of  the  premises  de- 
scribed in  said  mortgage,  appeal. 

[1,  2]  The  defense  interposed  is  that  on  or  about  July  19,  1910,  the 
then  owners  of  the  property  entered  into  an  agreement  with  the  then 
holders  of  said  mortgage,  whereby  the  time  for  the  payment  of  the 
principal  thereof  was  extended  for  three  years  from  July  19,  1912,  and 
the  rate  of  interest  was  increased  from  5  per  cent,  to  6  per  cent,  per 
annum.    The  learned  court  at  Special  Term  has  found  that  plaintiff  is 
the  sole  and  absolute  owner  of  said  bond  and  mortgage,  and  that  there 
is  due  thereon  the  sum  of  $18,000  of  principal,  with  interest  at  the 
rate  of  6  per  cent,  per  annum  from  July  15,  1910;   and  one  of  the 
grounds  upon  which  appellants  seek  a  reversal  of  such  judgment  is  that 
it  awards  to  plaintiff  interest  at  the  rate  of  6  per  cent,  per  annum  upon 
the  amount  found  due  for  principal,  but  ignores  and  disregards  so 
much  of  an  alleged  agreement  as  provides  for  an  extension  of  the  time 
for  the  payment  of  the  principal.    If  plaintiff's  right  to  demand  the 
increased  rate  of  interest  depended  upon  such  an  agreement,  and  it 
had  been  made,  there  would  be  force  in  the  contention.     New  York 
Life  Ins.  Co.  v.  Casey,  178  N-  Y.  381,  70  N.  E.  916.    But  it  does  not. 
In  the  case  cited  the  bond  expressly  provided  that  the  interest  should  be 
payable  at  5  per  cent,  per  annum  "until  the  principal  sum  be  paid." 
In  this  case  there  is  no  such  provision. 

"When  the  contract  provides  that  the  Interest  shall  be  at  a  specified  rate 
until  the  principal  shall  be  paid,  then  the  contract  rate  governs  until  pay- 
ment of  the  principal,  or  until  the  contract  Is  merged  in  a  Judgment  •  •  • 
Where  one  contracts  to  pay  a  principal  sum  at  a  certain  future  time  with  In- 
terest, the  Interest  prior  to  the  maturity  of  the  contract  is  payable  by  virtue  of 
the  contract,  and  thereafter  aa  damages  f or  tbe  breach  of  the  contract."  and. 
"after  the  maturity  of  such  a  contract,  tbe  interest  Is  to  be  computed  as  dam- 
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ages  according  to  the  rate  prescribed  by  the  law,  and  not  according  to  that 
prescribed  In  the  contract  U  that  be  more  or  less.  •  •  •  When  a  man's 
obligation  to  pay  Interest  is  simply  that  which  the  law  Implies,  he  discharges 
that  obligation  by  paying  what  the  law  exacts."  O'Brien  t.  Young,  95  N.  Y. 
428,  47  Am.  Rep.  64 ;  Taylor  v.  Wing,  84  N.  Y.  471 ;  Sanders  v.  Lake  Shore 
&  Michigan  Southern  R.  Co.,  94  N.  Y.  641 ;  Ferris  v.  Hard,  136  N.  Y.  354,  32 
N.  B.  129;  Pryor  v.  City  of  Buffalo,  197  N.  Y.  123,  90  N.  B.  423. 

On  July  15,  1910,  the  contract  to  pay  interest  at  the  rate  of  5  per 
cent,  matured.  Subsequent  to  that  date  plaintiff  was  entitled  to  inter- 
est at  the  statutory  rate  of  6  per  cent. 

[3]  A  promise  to  do  that  which  the  promisor  is  already  under  a  le- 
gal obligation  to  do  affords  no  consideration  for  a  corresponding  prom- 
ise to  extend  the  time  for  the  payment  of  the  principal  of  the  bond  and 
mortgage  if  such  had  been  made.  But  was  there  any  such  agreement? 
If  it  exists,  it  must  be  found  in  an  instrument  executed  in  duplicate  on 
July  19,  1910,  by  W.  R.  Oglesby  and  Thomas  Gilleran,  respectively, 
which  reads  as  follows : 

"Will  agree  to  extend  for  3  yrs.  from  date.  Int.  to  be  six  per  cent — ^Mtge. 
not  to  be  foreclosed  If  taxes  and  not  less  than  half  the  Interest  is  paid  as 
&  when  due.    Other  half  Int.  may  stand  nntll  end  of  three  yrs." 

[4]  If  Oglesby  had  at  that  time  been  the  owner  of  the  bond  and 
mortgage,  it  is  at  least  doubtful  whether  such  an  agreement  would  have 
been  enforceable.  Olmstead  v.  Latimer,  158  N.  Y.  313,  53  N.  E.  5, 
43  I^  R.  A.  685.  But  the  court  has  refused  to  find  that  at  that  time  he 
was  such  owner,  and  the  evidence  fully  sustains  such  refusal.  Con- 
struing it  most  favorably  for  the  appellants,  the  bond  and  mortgage 
had  at  that  time  been  assigned  to  one  Thomas  M.  Waller,  by  an  as- 
signment  absolute  in  form,  but  which  in  fact  was  held  as  collateral  se- 
curity for  a  loan  of  $15,000  made  by  Waller  to  Oglesby,  or  to  some 
one  in  his  behalf.  If  Oglesby  at  that  time  had  any  interest  in  the  pro- 
ceeds of  such  bond  and  mortgage  after  his  debt  was  paid,  the  legal 
title  thereto  was  vested  in  Waller,  who  had  a  right  against  the  owner 
of  the  property  to  enforce  the  same  without  making  Oglesby  a  party. 
2  Jones  on  Mortgages,  §§  1374,  1375a;  In  re  Gilbert,  104  N.  Y.  200, 
10  N.  E.  148;  Norton  v.  Warner,  3  Edw.  Ch.  106.  If  the  property 
sold  for  more  than  sufficient  to  pay  the  debt  to  secure  which  it  was  as- 
signed, the  assignor  would  be  entitled  to  the  surplus  over  and  above 
such  indebtedness.  2  Jones  on  Mortgages,  §  1375.  Or,  if  the  assignee 
purchased  the  land,  the  assignor  would  be  entitled  upon  the  payment  of 
his  debt  to  a  conveyance  thereof.  In  re  Gilbert,  supra.  But  the  as- 
signor or  pledgor  has  no  such  title  to  the  bond  or  the  mortgage  for 
which  it  was  given  as  security  as  would  enable  him  alone  to  enter  into 
a  valid  and  enforceable  agreement  altering  the  terms  thereof.  The 
court  has  likewise  found  that  subsequently  thereto  plaintiff  became  the 
absolute  owner  of  the  entire  bond  and  mortgage,  and  the  evidence  sus- 
tains such  finding. 

It  follows  that  the  judgment  appealed  from  must  be  affirmed,  with 
costs.    All  concur,  except  PUTNAM,  J.,  not  voting. 
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(150  App.  DlT.  213.) 

ARMOUR  T.  SOUND  SHORE  FRONT  IMPROVEMENT  CO, 

(Supreme  Court,  Appellate  Diyision,  First  Department    November  21,  1913.) 

1.  Vendob  and  Pubchaseb  (i  338*) — Recoveby  or  Excess  Payment — Mistake 

— QUANTTTT  OF  LAND — MONEY  RECEIVED. 

Where  plaintiff  contracted  to  purchase  certain  land  at  a  specLfled  price 
p4r  acre,  the  quantity  to  be  determined  by  a  survey,  and  both  parties  were 
mistaken  as  to  the  consideration  for  the  transfer  because  of  an  error  by 
the  surveyor  in  locating  the  high-water  mark  In  front  of  the  premises, 
so  that  plaintiff  paid  for  2.521  acres  more  than  be  actually  obtained,  he 
was  entitled  to  recover  such  overpayment,  in  an  action  for  money  had  and 
received,  as  on  an  implied  promise. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  U 
991-993 ;   Dec.  Dig.  i  338.»] 

2.  Vendob  and  Pubchaseb  (|  163*)— Consideration — Dkiebicination — QuAif- 

tity  of  Land. 

Where  a'  contract  for  the  sale  of  land  provided  that  the  consideration 
should  be  determined  by  a  survey,  and  a  particular  surveyor  was  agreed 
on  to  make  the  survey,  he  was  not  an  arbitrator  or  referee  in  the  sense 
that,  in  the  absence  of  fraud,  his  decision  as  to  the  quantity  of  land  was 
conclusive  on  the  parties;  his  duty  being  merely  ministerial  in  charac- 
ter. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  i 
827;  Dec.  Dig.  f  163.»] 

3.  Navigable  Waters  (|  36*) — Ripabian  Rights — Extent. 

The  title  of  owners  of  land  bounded  by  the  sea,  or  by  navigable  wa- 
ters where  the  tide  ebbs  and  flows,  extends  only  to  ordinary  high-water 
mark. 

[Ed.  Note.— For  other  cases,  see  Navigable  Waters,  Cent  Dig.  H  180- 
200;  Dea  Dig.  {  36.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  for  money  had  and  received  by  J.  Ogden  Armour  against 
the  Sound  Shore  Front  Improvement  Company.  From  a  judgment 
for  plaintiff  for  $19,202.14,  and  from  an  order  denying  defendant's 
motion  for  a  new  trial,  it  appeals.    Affirmed. 

See,  also,  154  App.  Div.  934,  139  N.  Y.  Supp.  1115. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

J.  Aspinwall  Hodge,  of  New  York  City  (Alexander  Holtzhoff  and 
Frank  C.  McKinney,  both  of  New  York  City,  on  the  brief),  for  appel- 
lant. 

Breed,  Abbott  &  Morgan,  of  New  York  City  (Henry  H.  Abbott,  of 
New  York  City,  of  counsel,  and  Herbert  William  Smith,  of  Islip,  on 
the  brief),  for  respondent 

CLARKE,  J.  On  the  4th  of  October,  1909,  the  plaintiff,  through 
an  agent,  entered  into  a  written  agreement  with  Uie  defendant  by 
which  the  defendant  agreed  to  sell  and  the  plaintiff  to  purchase  a  tract 
of  land  located  at  Carteret,  in  the  township  of  Woodbridge,  Middle- 

*For  other  cases  see  same  topic  &  I  humbes  In  Dec.  ft  Am.  Digs.  liK>7  to  date,  &  Rep'r  Indexes 
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sex  county,  N.  J.    The  boundary  as  set  forth,  so  far  as  material  is  as 

follows : 

"Beginning  at  a  point  In  the  waters  of  Staten  Island  Sound  measured  at 
right  angles  300  feet  southerly  from  the  Arrowsmlth  line  and  running  along 
said  waterway  of  Staten  Island  Sound  •  •  •  the  exact  amount  of  said 
acreage  to  be  determined  by  the  official  surveyor  of  the  New  Jersey  Title 
Guarantee  ft  Trust  Company  at  the  time  of  the  passing  of  this  title,  and  to  be 
paid  for  at  the  rate  of  $7,000  per  acre.  It  Is  further  understood  and  agreed 
between  the  parties  hereto,  that  the  party  of  the  first  part  will,  at  his  own 
cost  and  expense,  within  thirty  days  from  the  passing  of  the  title,  cause  to  be 
conveyed  to  the  party  of  the  second  part  the  riparian  grant  in  front  of  said 
property  for  a  distance  of  487^  feet,  which  deed  is  such  a  deed  as  is  made 
by  the  state  of  New  Jersey  for  riparian  grants.  The  party  of  the  first  part 
agrees  to  furnish  a  deed  for  the  upland,  free  of  incumbrance,  the  title  to  be 
passed    •    •    •    on  or  before  the  8th  day  of  October,  next" 

On  October  8,  1909,  the  defendant  executed  a  deed  conveying  the 
premises  to  the  plaintiff,  the  description  reading  as  follows : 

"Beginning  at  a  stake  in  the  easterly  right  of  way  line  of  the  New  Jersey 
Terminal  Bailroad  Co.,  said  stake  being  distant  southwesterly  40  feet  meas- 
ured along  the  easterly  right  of  way  line  of  the  New  Jersey  Terminal  Ball- 
road  Co.  from  a  point  where  the  southerly  line  of  the  property  owned  by  the 
United  States  Metals  Beflning  Company,  formerly  Arrowsmlth,  If  produced 
westerly  would  intersect  the  easterly  right  of  way  line  of  the  New  Jersey 
Terminal  Railroad;  thence  along  line  of  lands  to  be  conveyed  to  the  United 
States  Metals  Beflning  Co.  S.  1°,  24'  E.  402  Vio  feet  to  an  Iron  pipe,  300  feet 
from  the  southerly  line  of  lands  formerly  of  Arrowsmlth  and  measured  at 
right  angles  thereto ;  thence  still  along  the  southerly  line  of  lands  to  be  con- 
veyed to  the  United  States  Metals  Beflning  Co.,  parallel  with  and  distant 
southerly  800  feet  from  the  southerly  line  of  lands  of  the  United  States  Met- 
als Refining  Co.  formerly  Arrowsmlth,  S.  66°,  14'  E.  1606  feet  to  the  high  wa- 
ter line  of  Staten  Island  Sound ;  thence  southwesterly  along  the  high  water 
line  of  Staten  Island  Sound  487  °/io  teet  more  or  less  to  corner,  said  corner 
being  487  b/io  feet  measured  southwesterly  at  right  angles  from  the  south- 
erly line  of  lands  to  be  conveyed  to  the  United  States  Metals  Refining  Co.  or 
southerly  787  '/lo  feet  measured  at  right  angles  from  said  Arrowsmlth's  south- 
erly line;  thence  through  lands  of  the  Sound  Shore  Front  Improvement  Co. 
N.  48°  28*  W.,  1591  feet  to  a  gas  pipe  driven  In  the  ground,  said  pipe  being 
300  feet  southerly  from  the  southerly  line  of  lands  to  be  conveyed  to  the 
United  States  Metals  Beflning  Co.,  and  measured  at  right  angles  thereto,  also 
600  feet  from  the  southerly  line  of  the  Arrowsmlth  tract  measured  at  right 
angles  thereto ;  thence  through  lands  of  the  Sound  Shore  Front  Improvement 
Co.  N.  17°  05',  W.  538  «/io  feet  to  stake  In  the  easterly  line  of  way  line  of 
the  New  Jersey  Terminal  Bailroad  Co. ;  thence  northeasterly  along  the  east- 
erly right  of  way  line  of  the  New  Jersey  Terminal  Ballway  Co.  along  a  line 
curving  to  the  left  with  a  radius  of  1221  feet  for  a  distance  of  260  feet  to  the 
place  of  beginning.  Containing  17.02  acres  more  or  less.  Together  with  all 
the  right,  title  and  interest  which  the  party  of  the  first  part  now  has  or  may 
hereafter  acquire  in  the  land  below  high  water  line  and  under  water  of  Staten 
Island  Sound  in  front  of  and  adjacent  to  the  premises  hereinabove  described 
and  hereby  conveyed,  and  the  party  of  the  first  part  warrants  that  It  has 
made  no  o^er  conveyances  or  Incumbrances  whatsoever  affecting  said  land 
under  water  as  aforesaid."  r 

On  the  same  day  this  further  s^reement  was  entered  into  between 
the  parties : 

"In  consideration  of  the  payment  of  the  consideration  of  $7,000  per  acre  for 
the  land  mentioned  and  described  in  the  contract  of  sale  entered  Into  between 
the  Sonnd  Shore  Front  Improvement  Company  and  EUsha  E.  Chandler,  act- 
ing for  J.  Ogden  Armour,  dated  the  4th  day  of  October  1000,  and  the  passing 
Of  the  tlUe  on  this  date,  it  Is  mutually  agreed  between  the  parties  that  there 
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shall  be  deducted  from  the  amount  of  said  consideration  the  sum  of  fl2,000, 
which  said  sum  of  $12,000  shall  remain  in  the  custody  or  under  the  control 
of  J.  Ogden  Armour  for  tliirty  days  from  the  date  hereof,  unless  tlie  said 
party  of  the  first  part  shall  sooner  be  prepared  to  deliver  to  the  party  of  the 
second  part  a  deed  from  the  state  of  New  Jersey,  through  its  Blparian  Com- 
mission for  the  land  under  water  between  Ugh  and  low  water  mark  and  to 
the  riparian  line  as  fixed  by  the  Blparian  Ciommission  in  front  of  the  prem- 
ises to  be  couTeyed,  as  provided  in  said  agreement,  to  wit,  for  a  width  of 
487%  feet,  more  or  less,  and  upon  the  delivery  of  said  deed  said  party  of  the 
second  part  hereby  agrees  to  pay  over  to  the  party  of  the  first  part  said  sum 
of  $12,000  above  mentioned." 

The  complaint  alleges  that  prior  to  the  passing  of  title  as  provided 
in  said  contract,  the  parties  thereto  agreed  to  employ  one  Franklin 
Marsh,  a  surveyor,  to  make  the  survey  of  said  property  to  determine 
the  acreage,  and  said  Marsh  did  accordingly  survey  said  property  and 
prepare  a  map  showing  the  courses  and  length  of  the  respective  bound- 
ary lines  thereof ;  and  said  Franklin  Marsh  certified  on  said  map  that 
said  property  contained  17.02  acres.  This  allegation  is  admitted  by 
the  answer. 

The  complaint  further  alleges: 

"In  said  deed.  Exhibit  B,  delivered  by  defendant  to  plaintiff  as  aforesaid, 
the  northerly  line  of  said  property  is  described  as  running  from  a  certain 
iron  pipe  1,606  feet  to  the  high-water  line  of  Staten  Island  Sound,  and  the 
southerly  line  of  said  property  is  described  as  running  from  a  point  in  the 
high-water  line  of  Staten  Island  Sound  1,591  feet  to  a  certain  gas  pipe  driven 
in  the  ground,  which  are  the  distances  said  lines  are  indicated  as  extending 
on  said  map  made  by  said  Franklin  Marsh,  and  plaintiff  paid  the  sums  men- 
tioned aforesaid  for  said  property,  and  defendant  accepted  such  payment  in 
reliance  upon  and  believing  that  said  survey  by  said  Franklin  Marsh  was  cor- 
rect, that  said  northerly  and  southerly  lines  extended  for  the  distances  stated 
in  said  deed,  and  that  said  property  contained  17.02  acres  of  land  above  the 
high-water  line  of  Staten  Island  Sound,  and  that  payment  was  being  made 
for  the  upland  conveyed  at  the  rate  of  $7,000  per  acre." 

These  allegations  are  admitted  by  the  answer. 

The  complaint  further  alleiges  that  the  riparian  grant  alluded  to  in 
the  deed  was  made  to  plaintiff  by  the  state  of  New  Jersey,  and  that 
the  total  amount  paid  by  him  under  the  contract  and  agreement  and 
deed  was  $119,140,  which  is  at  the  rate  of  $7,000  per  acre  for  17.02 
acres.  This  is  also  admitted  by  the  answer.  The  complaint  further 
alleges  that  subsequently  to  accepting  said  deed  and  paying  for  said 
property,  plaintiff  learned,  and  the  facts  are,  that  the  northerly  line  of 
said  property,  instead  of  extending  1,606  feet  from  said  certain  iron 
pipe  to  the  high-water  line  of  Staten  Island  Sound,  in  truth  extends 
but  1,384.4  feet,  and  that  the  southerly  line  of  said  property,  instead 
of  running  from  a  point  in  a  high-water  line  of  Staten  Island  Sound 
1,591  feet  to  said  certain  gas  pipe  driven  in  the  ground,  in  truth  runs 
but  1,348.94  feet,  and  that  the  survey  made  by  the  said  Franklin  Marsh 
was  erroneous  and  incorrect  in  said  particulars,  and  that  the  number 
of  acres  conveyed  by  defendant  to  plaintiff  by  said  deed.  Exhibit  B, 
was  in  fact  but  14.499  acres,  instead  of  17.02  acres ;  that,  by  reason 
of  relying  upon  the  said  erroneous  survey,  plaintiff  paid  to  the  defend- 
ant, by  mistake,  at  the  rate  of  $7,000  per  acre  for  2.521  acres  of  land 
more  than  was  contained  in  the  property  to  which  he  obtained  title 


Digitized  by 


Google 


Sup.  Ct.)   ABMOUB  y.  SOUKD  SHOBB  FBONT  IMPBOYEMENT  CO.    843 

under  deed,  Exhibit  B;  by  reason  of  such  overpayment  defendant  is 
indebted  to  plaintiff  in  the  sum  of  $17,647,  pa)niient  of  which  was  duly 
demanded  and  refused,  with  interest  from  the  1st  day  of  October, 
1909,  arid  for  which  he  demands  judgment. 

It  is  quite  clear,  reading  these  documents  contemporaneously  ex- 
ecuted, that  what  the  parties  had  in  mind  was  solely  the  purchase  and 
sale  of  upland  which  was  to  be  paid  for  at  $7,000  per  acre.  The  deed 
was  passed  and  the  money  paid  in  the  mutual  belief  that,  as  matter  of 
fact,  there  were  17.02  acres  of  upland  in  the  tract.  The  answer  ex- 
pressly admits  the  allegations  contained  in  paragraph  7  of  the  com- 
plaint, among  which  are  the  following : 

"Plaintm  paid  the  sums  mentioned  aforesaid  for  said  property,  and  defend- 
ant accepted  such  payment  in  reliance  upon,  and  believing  that  said  snrvey  by 
said  Franklin  Marsh  was  correct,  that  said  northerly  and  southerly  lines  ex- 
tended for  the  distances  stated  in  said  deed,  and  that  said  property  contained 
17.02  acres  above  the  high-water  line  of  Staten  Island  Sound,  and  that  pay- 
ment was  being  made  for  the  upland  conveyed  at  the  rate  of  $7,000  per  acre." 

[1]  If,  then,  both  parties  were  mistaken,  and  the  survey  was  er- 
roneous and  the  high-water  mark  had  been  wrongly  located,  and  there 
were  as  matter  of  fact  only  14.499  acres  of  upland  in  the  parcel,  the 
plaintiff  has  a  clear  right  of  action  to  recover  back  the  overpayment  in 
an  action  for  money  had  and  received  to  the  plaintiff's  use.  Three 
separate  defenses  originally  set  up  by  the  defendant  were  demurred  to 
by  the  plaintiff  as  insufficient  in  law.  The  Special  Term  sustained  the 
complaint,  and  struck  out  these  defenses  (71  Misc.  Rep.  253,  128  N. 
Y.  Supp.  331),  and  on  appeal  to  this  court  this  decision  was  affirmed 
on  the  opinion  below  (144  App.  Div.  928,  129  N.  Y.  Supp.  1112).  In 
that  opinion  it  was  said : 

"Where  money  is  paid  under  mutual  mistake  of  fact,  it  may  be  recovered 
after  demand  in  an  action  for  money  had  and  received.  While  proceeding  on 
eqnltable  principles,  this  Is  a  common-law  action.  Weston  v.  Brown,  158  N. 
Y.  360  [53  N.  B.  36]  '  •  *  •  Money  in  the  hands  of  one  person,  to  which 
another  Is  equitably  entitled,  may  be  recovered  in  a  common-law  action  by 
the  equitable  owner  upon  an  implied  promise,  arising  from  the  duty  of  the 
person  in  possession  to  account  for  and  pay  over  the  same  to  the  person  bene- 
fldaUy  entitled.'  Robert  v.  Ely,  113  N.  T.  128,  131,  20  N.  E.  606.  The  law 
'implies  a  contract  on  the  part  of  the  plaintiff  to  repay  it  to  the  party  from 
whom  he  had  wrongfully  obtained  It'  Andrews  v.  Artisans'  Bank,  26  N.  T. 
298,  301.  •  •  •  The  money  was  paid  in  New  York,  demanded  in  New 
Tork,  and  refused  In  New  York.  The  cause  of  action,  therefore,  arose  in  this 
state.  It  is  based  not  on  the  mistake  of  the  surveyor,  but  on  the  mistake  of 
the  parties  in  relying  on  that  survey  as  to  the  amount  of  land  conveyed,  and 
tliat  mistake  was  made  at  the  place  where  the  money  was  paid  and  the  deed 
accepted.  The  object  of  the  action  is  not  to  affect  the  title  to  real  estate  but 
to  recover  money." 

George  v.  Tallman,  5  Lans.  392,  was  an  action  to  recover  the  amount 
of  an  overpayment  upon  a  contract  for  the  sale  of  real  estate.  De- 
fendant contracted  to  sell  a  parcel  of  land  to  plaintiff,  the  quantity  and 
particular  description  of  which  were  unknown  to  him,  by  a  written 
contract,  for  the  sum  of  $40  an  acre,  subject  to  measurements;  in 
pursuance  of  said  contract  defendant  caused  said  land  to  be  surveyed 
by  a  professional  land  surveyor.  By  the  survey  the  quantity  of  land 
contracted  to  be  conveyed  by  said  contract  appeared  to  be  41.27  acres. 
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Relying  on  the  accuracy  of  said  survey,  and  in  ignorance  of  any  mis- 
take or  error  therein,  the  plaintiff  paid  for  the  41.27  acres  at  the  rate 
of  $40  per  acre.  Defendant  gave  a  full  covenant  warranty  deed  to 
his  agent  to  deliver  to  plaintiff  on  final  payment,  containing  a'descrip- 
tion  according  to  said  survey,  and  stating  the  number  of  acres  at  41.27, 
more  or  less,  and  reciting  the  gross  consideration  of  $1,650.86.  On 
payment  of  the  last  installment  of  the  purchase  money  defendant's 
agent  tendered  said  deed  to  plaintiff,  but  he  refused  to  accept  the  same 
on  the  ground  it  did  not  comply  with  the  contract.  Afterward  the 
plaintiff,  being  in  possession  of  said  premises  under  said  contract,  con- 
veyed by  warranty  deed  to  one  Rau  the  deed  containing  the  descrip- 
tion according  to  said  survey,  and  conveying  the  land  as  41.27  acres 
more  or  less.  This  deed  was  delivered  to  Rau,  who  entered  into  pos- 
session. Afterward  said  land  was  surveyed  by  another  surveyor  at 
the  request  of  plaintiff  and  said  Rau,  and  a  different  description  given 
by  him  of  the  land,  stated  by  him  to  contain  31.97  acres  only.  After 
said  survey  plaintiff  and  his  wife  executed  and  delivered  to  said  Rau 
another  deed,  dated  as  of  the  date  of  his  former  deed,  containing  a 
description  according  to  the  last  survey,  and  intended  to  be  an  amended 
or  substituted  deed  for  the  former  deed,  which  had  not  been  recorded. 
After  said  survey  plaintiff  caused  a  full  covenant  deed  to  be  drawn  in 
form  of  a  conveyance  of  said  land  by  defendant  to  plaintiff,  contain- 
ing a  description  of  said  land  according  to  the  last-mentioned  survey, 
and  reciting  the  consideration  at  $1,278.80,  and  that  the  land  contains 
31.97  acres,  and  being  without  the  qualification  "more  or  less,"  and 
caused  the  same  to  be  tendered  to  the  defendant,  with  a  demand  that 
he  execute  the  same.  Defendant  refused  to  execute  said  deed,  or  any 
other,  except  the  one  originally  tendered  to  plaintiff.  The  deed  ten- 
dered to  defendant  to  be  executed  contained  a  correct  description. 
The  overpayment  in  consequence  of  the  original  error  amounted  to 
$372,  which  defendant  had  refused  to  pay.    Johnson,  J. : 

"Upon  the  facts  found  by  tbe  referee,  which  seem  to  be  abundantly  sap- 
ported  by  the  evidence,  this  is  a  plain  case  of  money  paid  by  the  plaintiff  un- 
der a  mistake  In  regard  to  a  material  fact  In  every  such  case  the  law  gives 
the  party  so  paying  a  remedy  by  action,  to  recover  back  the  money,  as  money 
had  and  received  by  the  defendant  to  and  for  the  use  of  the  plaintiff.  As  the 
party  who  thus  receives  money  cannot,  in  equity  and  good  conscience,  retain 
it,  the  law  presumes  a  promise  on  his  part  to  pay  it  over  to  the  party  Justly 
entitled  to  it,  and  establishes  a  privity  between  them  as  matter  of  law.  The 
principle  is  elementary.  Bank  of  Commerce  v.  Union  Bank,  3  N.  X.  230; 
Boyer  v.  Pack,  2  Denio,  107;  Burr  v.  Veeder,  3  Wend.  412;  Wheadon  v. 
Olds,  20  Wend.  174,  176;  Mowatt  v.  Wrl^t,  1  Wend.  360  [19  Am.  Dec.  6081; 
Canal  Bank  v.  Bank  of  Albany,  1  Hill,  287.  What  the  defendant  was  legally 
entitled  to  receive,  under  his  contract  with  the  plaintiff,  was  the  sum  of  $40 
per  acre  for  each  and  every  acre  contained  in  the  lots  mentioned  and  de- 
scribed in  the  contract,  the  number  of  acres  to  be  ascertained  by  an  accurate 
survey  and  measurement  of  the  lots  thus  described.  The  surveyor,  selected 
by  the  parties  to  survey,  measured,  and  ascertained  the  number  of  acres, 
made  a  mistake,  either  in  his  measurement  or  computation  afterward,  and  re- 
ported to  the  parties  that  the  lots  contained  9.31  acres  more  than  were  actually 
contained  therein.  The  plaintiff  and  defendant,  both  supposing  and  tielieving 
the  survey  and  statement  of  the  surveyor  so  chosen  to  be  correct,  acted  upoc 
it,  and  the  plaintiff  paid  and  the  defendant  received  the  sum  of  $40  i>er  acre 
for  the  entire  quantity  thus  ascertained  and  reported  by  such  surveyor.    Both 
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acted  in  good  faltta  at  the  time,  and  were  equally  ignorant  of  the  mistake 
made  by  ttieir  surreyor.  The  mistake  was  discovered  afterward,  and  tbe  over- 
payment then  became  money  due  from  the  defendant  to  the  plaintiff,  by  opera- 
tion of  law,  and  the  relation  of  debtor  and  creditor  was  established.  The 
mistake  was  made  by  the  surveyor;  but  he  misled  the  parties.  They  acted 
under  the  supposition  and  belief  that  he  had  made  no  mistake.  His  mistake 
thus  became  their  mistake.  In  this  respect  the  case  is  quite  analogous  to 
that  of  Boyer  v.  Pack,  supra,  where  a  third  person  had  been  employed  to  cast 
interest  upon  an  obligation  due,  and  payment  had  been  made  according  to 
his  computation,  upon  the  supposition  and  belief  that  the  computation  had 
been  made  upon  correct  principles." 

In  Graves  v.  Brinkerhoff,  4  Hun,  305,  in  March,  1867,  defendant 
made  an  oral  agreement  with  the  plaintiffs  for  the  purchase  of  a  piece 
of  land.  The  quantity  thereof  was  unknown.  The  price  agreed  upon 
was  $115  per  acre.  Pursuant  to  such  agreement  the  land  was  sur- 
veyed and  a  map  thereof  made.  After  the  survey  was  made  and  a  map 
thereof  furnished,  a  written  agreement  was  entered  into  in  and  by 
which  the  parties  undertook  to  ratify  their  previous  oral  agreement 
for  the  purchase  and  sale  of  said  land.  In  this  agreement  the  descHp- 
tion  was  copied  from  the  surveyor's  map  and  the  figures  thereon.  The 
contract  was  executed  by  the  delivery  of  said  deed,  the  payment  of  a 
portion  of  said  moneys  mentioned  in  the  contract,  and  by  execution 
and  delivery  to  the  defendant  of  a  bond  and  mortgage  for  the  balance. 
Plaintiffs  and  defendant  supposed  the  nimiber  of  acres  mentioned  in 
the  contract  and  deed  to  be  correct,  and  never  knew  of  the  mistake  un- 
til the  latter  part  of  the  year  1873,  when  the  plaintiffs  had  occasion 
to  have  a  portion  of  the  lands  resurveyed,  and  then  it  was  for  the 
first  time  discovered  that  instead  of  41.84  acres,  as  set  out  in  the  con- 
tract, the  land  sold  by  the  defendant  measured  but  37.41  acres,  of  all 
of  which  the  plaintiffs  immediately  informed  the  defendant  and  de- 
manded the  difference  of  him,  with  interest,  which  he  declined  to  pay 
over,  except  upon  the  judgment  of  the  court.  The  mistake  between 
the  parties  to  the  submission  was  mutual.  Plaintiffs  overpaid  through 
said  mistake  the  sum  of  $391.    Gilbert,  J. : 

"As  a  rule,  where  a  person  by  a  mistake  of  fact  pays  money  to  another 
which  he  does  not  owe  him,  the  law  implies  a  promise  to  repay  it  Wheadon 
T.  Olds,  20  Wend.  174.  Whether  in  a  case  like  this,  where  the  mistake  oc- 
curred in  paying  the  purchase  money  of  lands,  and  the  purchase  has  been  con- 
summated by  a  conveyance,  the  remedy  can  be  pnrsued  in  an  action  at  law, 
or  must  be  sought  In  a  court  of  equity,  la  not  material  to  inquire;  for,  upon 
a  submission  of  a  controversy  pursuant  to  section  372  of  the  Ck)de,  the  court 
is  bound  to  give  such  judgment  as  the  facts  require,  whether  the  relief  be 
legal  or  equitable.  The  facts  in  this  case  clearly  entitle  the  plaintiffs  to  a 
return  of  the  sum- claimed.  It  is  a  case  of  a  plain  mistake,  and  one  which 
must  be  deemed  material." 

Wilson  V.  .Randall,  67  N.  Y.  338,  was  an  action  to  recover  a  sum 
alleged  to  have  been  overpaid  by  mistake  upon  the  purchase  of  a  piece 
of  land.  The  parties  agreed  upon  the  boundary  lines  and  upon  the 
price  per  acre,  and  a  survey  thereof  to  ascertain  the  quantity  was  to 
be  made  by  defendant.  A  surveyor  was  agreed  upon;  he  made  the 
survey,  and  reported  that  there  were  54.15  acres  within  the  boundaries 
agreed  upon.  A  written  contract  was  accordingly  executed,  in  which, 
after  description  of  the  land  by  metes^  and  bounds,  was  the  following : 
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"Containing  64  and  "/loo  of  an  acre,  be  the  same  more  or  less,  for  tbe  sam 
of  $350,  which  the  said  party  of  the  second  part  agrees  to  pay,"  etc. 

In  pursuance  of  the  contract  a  deed  was  executed  and  delivered.  It 
was  dicovered  that  there  was  in  fact  but  48.47  acres  of  land.  An- 
drews, J. : 

"It  was  found  by  the  court  as  a  fact,  and  the  oral  testimony  of  the  negotia- 
tions prior  to  the  execution  of  the  contract  of  sale  leaves  no  room  for  doubt, 
that  the  intention  of  both  parties  was  that  the  purchase  and  sale  of  the  land 
should  be  by  the  acre,  and  that  the  amount  of  the  purchase  money  should  be 
computed  on  the  actual  quantity  of  the  land  by  measurement  at  the  price  of 
$350  an  acre.  •  *  *  The  sale  by  the  acre  was  the  basis  of  the  contract, 
and  while  both  parties  assented  to  a  survey  to  ascertain  the  quantity,  there 
was  no  suggestion  that  either  was  to  be  bound  by  the  survey,  and  still  less 
that  the  purchaser  was  to  take  the  risk  of  the  quantity  stated  in  the  con- 
tract. But  the  intention  of  the  parties  to  an  agreement  when  it  has  been  re- 
duced to  writing  is  to  be  ascertained  from,  the  writing  alone,  if  there  is  no 
uncertainty  in  the  meaning  of  the  language  employed,  and  evidence  of  prior 
oral  negotiations  or  stipulations  at  variance  with  the  written  agreement  are 
inadmissible  for  the  purpose  of  construction.  The  contract  may  be  read  in 
the  light  of  surrounding  circumstances,  and  if  the  language  employed  is  un- 
certain and  ambiguous,  they  may  afford  a  key  to  the  meaning  and  intention 
of  the  parties,  but  they  cannot  be  used  to  contradict  what  is  expressed.  But 
the  rule  does  not  confine  the  court  in  construing  a  writing  to  the  very  instru- 
ment in  question.  Other  contemporaneous  writings  between  the  parties  re- 
lating to  the  same  snbject-matter  are  admissible  In  evidence  to  explain  or 
qualify  the  agreement  before  the  court  *  *  *  The  contract  of  October 
0,  1868  is,  therefore,  to  be  regarded  as  a  contract  to  sell  the  land  embraced 
therein  by  the  acre,  at  the  price  specified.  The  land  contains  but  48  acres 
and  27  perches.  By  mistake  induced  in  whole  or  in  part  by  the  untrue,  though 
not  fraudulent,  representation  of  the  defendant,  the  plaintiff  has  paid  for  66 
and  ^Vioo  acres,  and  the  mistake  was  not  known  to  him  until  after  the  con- 
veyance was  executed.  It  is  very  Just  that  under  these  circumstances  the 
plaintiff  should  recover  back  the  money  paid  for  the  land  in  excess  of  the 
actual  quantity,  and  the  law,  we  think,  justifies  the  recovery  in  this  case." 

[2]  A  suggestion  is  made  that,  a  surveyor  having  been  agreed  upon 
to  ascertain  the  actual  number  of  acres  of  upland  to  be  conveyed,  he 
became  thereby  an  arbitrator  or  referee,  and  that  in  the  absence  of 
fraud  his  decision  was  conclusive  upon  the  parties.  But  there  was  no 
controversy  to  refer  or  to  arbitrate.  No  judicial  functions  were  be- 
stowed upon  the  surveyor.  He  had  a  mere  ministerial  duty  to  per- 
form, namely,  to  ascertain  the  facts.  He  was  like  the  accountant  in 
Kelly  V.  Crawford,  5  Wall.  785, 18  L.  Ed.  562,  where  the  parties  agreed 
that  he  should  examine  the  books  of  account  and  ascertain  from  them 
the  amount  due.    Mr.  Justice  Field  said : 

"There  was  no  dispute  or  controversy  between  the  parties  to  be  submitted 
to  arbitration;  nor  was  anything  to  be  submitted  to  the  Judgment  or  discre- 
tion of  Quigg.  The  books  of  account  of  the  defendants  were  to  determine  the 
amount  due ;  about  these  there  was  no  controversy.  The  only  duty  of  Quigg 
was  to  examine  them  as  an  accountant  and  to  state  what  they  exhibited." 

And  so  in  Hale  v.  Handy,  26  N.  H.  206,  where,  under  a  contract  for 
the  sale  of  logs,  the  timber  was  to  be  measured  by  a  person  named, 
evidence  to  impeach  said  person's  measurements  was  objected  to,  but 
the  court  upon  appeal  said : 

"We  do  not  consider  him  as  occupying  the  position  of  a  referee,  in  the  ordi- 
nary sense  of  that  word.    It  is  true  he  must,  to  a  certain  extent,  have  exer- 
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clsed  his  judgment,  for  It  is  dlfflcnlt  to  suppose  a  case  where  that  must  not 
be  done.  But  his  duty  was  minlBtetial  rather  than  Judicial  in  Its  character. 
He  was  to  measure  a  quantity  of  logs  as  firewood  Is  usually  measured,  and 
to  hold  that  he  was  Invested  with  the  powers  of  an  arbitrator  would  be  to 
give  him  a  character  which,  we  tblnlk:,  the  parties  never  intended." 

No  such  quality  of  final  arbitration  was  permitted  to  the  survey  of 
the  surveyors  in  the  cases  in  this  state  cited  supra.  The  law  of  the 
case,  therefore,  seems  to  us  to  be  settled  in  favor  of  the  plaintiff,  and 
the  sole  question  open  to  be  that  of  fact,  namely,  how  many  acres  of 
land  was  contained  in  the  parcel  of  upland,  and  that  depended  upon 
where  the  high-water  mark  was  located. 

[3]  The  ancient  rule  of  the  common  law  is  that  the  title  of  owners 
of  land  bounded  by  the  sea  or  by  navigable  rivers  where  the  tide  ebbs 
and  flows  extends  to  ordinary  high-water  mark  only.  This  is  the 
settled  rule  in  New  Jersey,  where  the  land  conveyed  by  the  instru- 
ments under  consideration  was  located.  Arnold  v.  Mundy,  6  N.  J. 
Law,  §  1,  10  Am.  Dec.  356;  Gough  v.  Bell,  22  N.  J.  Law,  441;  New 
Jersey  Zinc  &  Iron  Co.  v.  Morris  Canal  &  Banking  Co.,  44  N.  J.  Eq. 
398,  15  Atl.  227,  1  L.  R.  A.  133;  Yard  v.  Ocean  Beach  Ass'n,  49  N. 
J.  Eq.  306,  24  Atl.  729;  Ocean  City  Ass'n  v.  Schriver,  64  N.  J.  Law 
550,  46  Atl.  690,  51  L.  R.  A.  425.  These  cases  were  admitted  in  evi- 
dence. 

In  the  New  Jersey  Zinc  &  Iron  C6.  Case,  supra,  the  court  said : 

"A  person  acquiring  title  to  land  abutting  on  a  navigable  stream  takes  ti- 
tle only  to  the  high-water  line,  and  that  line  is  limited  by  the  outflow  of  the 
medium  high  tide  between  the  spring  and  neap  tides." 

And  in  Ocean  City  Ass'n  v.  Schriver,  supra,  the  court  said : 
"The  cases  and  text-books  have  so  uniformly  adopted  the  principle  that 
the  line  of  ordinary  high  tide  at  the  time  of  the  conveyance  'governs  and 
decides  the  question  as  between  vendor  and  vendee'  that  farther  citation  is 
unnecessary." 

The  surveyor  whose  survey  was  in  question  in  the  case  at  bar  was 
not  put  upon  the  stand  by  the  defendant  to  explain  or  justify.his  meas- 
urements. The  plaintiff  produced  a  number  of  witnesses,  and  estab- 
lished the  ordinary  high-water  mark  as  of  the  time  of  the  conveyance, 
and  in  conformity  with  his  claim,  by  satisfactory  and  preponderating 
evidence.  The  determination  of  this  line,  and  consequently  the  actual 
amount  of  upland  conveyed,  was,  under  the  pleadings  and  upon  the 
proof,  for  the  jury.  The  jury  resolved  the  question,  as  it  seems  to  us, 
in  accordance  with  the  evidence,  and  the  weight  thereof  in  favor  of 
the  plaintiff.  We  have  examined  all  of  the  questions  argued  and  sub- 
mitted by  counsel,  but  find  no  reason  to  disturb  this  judgment. 

The  judgment  and  order  should  therefore  be  affirmed,  with  costs  and 
disbursements  to  the  respondent.    All  concur. 
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(88  Misc.  Rep.  6.) 

PURCEMi  T.  liEON. 

(Snpreme  Court,  Appellate  Term,  First  Department    December  4,  1913.) 

Landlord  and  Tenant  (|  172*)  —  Cokbtbuctivb  Eviction  —  Misconduct  or 
Janitor. 

Where  plaintiff's  Janitor,  while  intoxicated,  annoyed  the  wife  of  a  ten- 
ant by  forcing  bis  way  into  defendant's  apartment  and  using  loud  and 
threatening  language,  and  plaintiff  ratified  the  Janitor's  act  by  continuing 
him  In  her  employment,  such  act  constituted  a  constructive  eviction. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  {{ 
69&-703;  Dec.  Dig.  {  172.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Ellen  Purcell  against  Maurice  Leon.  From  a  judgment 
in  favor  of  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
granted. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

Maurice  Leon,  of  New  York  City,  for  appellant. 

Beekman,  Menken  &  Griscom,  of  New  York  City  (Stephen  P.  An- 
derton  and  G.  Stanley  Shirk,  both  of  New  York  City,  of  counsel),  for 
respondent 

BIJUR,  J.  This  action  was  brought  for  rent  of  an  apartment  for  a 
month,  covered  by  a  lease  between  plaintiff  and  defendant.  Defendant 
claimed  a  constructive  eviction,  and  it  was  not  denied  that  he  had 
vacated  the  premises  before  the  beginning  of  the  month. 

The  only  question  raised  on  this  appeal  is  whether  the  facts  con- 
stitute constructive  eviction.  It  may  be  said  that  there  is  no  dispute 
as  to  the  facts,  so  far  as  they  are  presented  on  this  appeal.  Defend- 
ant's proof  consisted  of  the  introduction  in  evidence  of  the  complaint, 
minutes,  and  record  of  the  conViction  of  plaintiff's  janitor,  in  a  mag- 
istrate's court,  on  the  ground  of  disorderly  conduct ;  defendant's  wife 
being  the  complaining  witness,  and  the  charge  being  that  the  janitor, 
while  intoxicated,  annoyed  defendant's  wife  by  forcing  his  way  into 
defendant's'  apartment  and  using  loud  and  threatening  language.  On 
this  charge  the  janitor  was  convicted  and  fined  $10.  Although  the 
introduction  of  this  testimony  was  objected  to,  it  is  not  necessary  to 
pass  upon  the  value  of  the  form  of  the  objection  taken  to  the  intro- 
duction of  this  evidence,  because  for  the  purposes  of  this  appeal  it 
must  be  treated  as  a  part  of  the  record. 

At  the  close  of  the  trial  it  was  conceded  that  the  janitor's  "conduct 
was  upheld  by  the  plaintiff,  and  that  she  still  retains  him  in  her  em- 
ploy as  superintendent  and  engineer  or  janitor  of  this  apartment 
house."  In  support  of  his  claim  that  there  was  no  constructive  evic- 
tion, plaintiff's  counsel  quotes  from  the  opinion  of  Page,  J.,  in  Man- 
hattan Leasing  Co.  v.  Schleicher  (Sup.)  142  N.  Y.  Supp.  545.    He 
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omits,  however,  the  one  sentence  which  renders  the  decision  pertinent 
to  the  case  at  bar,  as  follows: 

"While  we  recognize  that  the  tenant  shonld  be  protected  from  insult,  and 
that  it  is  the  dnty  of  the  landlord  to  use  care  in  the  selection  of  his  serv- 
ants, and  if  one  transcends  the  proprieties,  if  necessary  to  the  future  en- 
joyment of  the  tenant,  to  discliarge  him  and  employ  another,  he  must  be  giv- 
en a  reasonable  opportunity  to  do  so." 

It  appears  to  us  that  if  the  janitor  conducted  himself  toward  defend- 
ant's wife  in  the  manner  shown  by  the  record,  and  the  plaintiff,  as 
landlord,  sustained  him  in  this  attitude  and  continued  him  in  her  em- 
ploy, the  defendant  was  constructively  evicted. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


DUNN  T,  LIPPABD-STEWABT  MOTOE  CAR  CO. 
(Supreme  Court,  Special  Term,  Erie  County.    November,  1913.) 

l  accobd  and  satibfactioir  (|  11*) — compbouise  and  settlement  (|  «•) — 
Past  Patjmnt — Conditioned  on  Acckftanceas  Payment  in  Full. 

The  acceptance  of  a  check  for  the  part  of  a  claim  admittedly  due  and 
owing,  even  when  containing  the  words  "This  pays  in  full,"  cannot  amount 
to  an  accord  and  satisfaction  of  the  balance  of  the  claim  which  is  in  dis- 
pute, since  the  payment  of  the  conceded  indebtedness  could  form  no  con- 
sideration for  the  satisfaction  of  the  disputed  balance. 

[Ed.  Kote. — ^For  other  cases,  see  Accord  and  Satisfaction,  Cent  Dig.  |{ 
75-82;  Dec.  Dig.  1 11;*  Compromise  and  Settlement,  Cent  Dig.  H  35-60; 
Dec.  Dig.  i  6.*] 

2.  AccoBD  AWD  Satisfaction  (|  !•) — Gkotjhdb. 

The  doctrine  of  accord  and  satisfaction  is  based  upon  the  theory  that 
there  exists  a  valid  dispute  between  parties  over  some  demand,  and  that 
by  way  of  compromise  a  less  amount  is  accepted  in  satisfaction  and  ad- 
justment of  the  dispute. 

[Ed.  Note.— For  other  cases,  see  Accord  and  Satlsfactton,  Cent  Dig.  H 
1-13;   Dea  Dig.  {  1.*]  , 

Appeal  from  City  Court  of  Buffalo. 

Action  by  John  P.  Dunn  against  the  Lippard-Stewart  Motor  <3ar 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

T.  Ralph  Ulsh,  of  Elmira,  for  appellant. 
David  Ruslander,  of  Buffalo,  for  respondent. 

WHEELER,  J.  We  think  the  judgment  should  be  affirmed.  All 
questions  presented  seem  to  be  purely  questions  of  fact,  saving  the 
question  whether  the  giving  of  the  check,  by  the  defendant,  to  the 
plaintiff,  of  January  8,  1912,  for  $22.14,  and  its  acceptance  by  the 
plaintiff,  bars  a  recovery  for  the  disputed  item  of  $25.50,  a  charge  for 
making  certain  jigs  in  connection  with  the  manufacture  of  certain  parts 
furnished  the  defendant. 

On  the  check,  in  the  upper  left-hand  corner  of  the  check,  were  print- 
ed the  words  "This  pays  in  full,"  and  it  is  contended  by  the  appellant 
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that  the  retaining  and  cashing  of  this  check  constituted  an  accord  and 
satisfaction  of  the  plaintiff's  claim.  The  plaintiff  claims  these  words 
escaped  his  notice  when  he  retained  and  collected  the  check,  and  such 
may  well  have  been  the  fact,  as  it  appears  to  have  been  a  part  of  the 
form  of  check  used  by  the  defendant.  But,  even  had  the  plaintiff  been 
cognizant  of  the  words  in  the  check,  we  do  not  think  that,  under  the 
circumstances  of  this  case,  it  would  preclude  a  recovery. 

[1]  The  evidence  discloses  that  the  defendant  ordered  the  making 
of  certain  parts,  and  this  involved  the  making  of  certain  special  jigs 
with  which  to  manufacture  the  parts.  The  cost  of  making  the  jigs  en- 
tered into  the  cost  of  making  the  parts.  At  the  request  of  the  defend- 
ant, the  plaintiff  separated  the  diarges,  showing  the  cost  of  making 
the  jigs  independent  of  the  cost  of  making  the  parts.  The  defendant 
then  objected  to  the  charge  for  the  jigs,  and  disputed  the  plaintiff's 
right  to  make  any  additional  charge  for  them.  Correspondence  fol- 
lowed and  finally  the  defendant  sent  the  check  in  question  for  the 
amount  of  the  parts,  less  a  2  per  cent,  discount.  The  defendant  in  the 
correspondence  never  questioned  the  charges  made  for  makii^  the 
parts,  and  no  differences  ever  arose  between  the  parties  as  to  the  pro- 
priety of  the  charges  for  which  the  check  was  given. 

The  question  is  therefore  presented  whether  sending  a  check  for 
the  amount  of  a  claim  admittedly  due  and  owing,  and  over  which  there 
is  no  dispute,  even  when  containing  the  words  "This  pays  in  full,"  can 
be  held  to  bar  suit  for  the  disputed  item.  We  had  this  question  up  for 
consideration  in  Kleinfelter  v.  Granger  (Sup.)  136  N.  Y.  Supp.  485,  and 
we  there  held  that  the  payment  of  an  amount  concededly  due  and 
owing,  even  when  made  by  a  check  saying  in  full  settlement,  would  not 
amount  to  an  accord  and  satisfaction  of  another  claim  over  which  a 
dispute  existed,  citing  Jaffray  v,  Davis,  124  N.  Y.  164,  26  N.  E.  351, 11 
L.  R.  A.  710;  Fuller  v.  Kemp,  138  N.  Y.  237,  33  N.  E.  1034,  20  h.  R. 
A.  785 ;  Laroe  v.  Sugar  Loaf  Dairy  Co.,  180  N.  Y.  368,  73  N.  E.  61 ; 
Eames  Vacuum  Brake  Co.  v.  Prosser,  157  N.  Y.  289,  51  N.  E.  986. 

[2]  This  rule  rests  on  sound  principle.  The  doctrine  of  an  accord 
and  satisfaction  is  based  upon  the  theory  that  there  exists  a  valid  dis- 
pute between  parties  over  some  demand,  and  that  by  way  of  compro- 
mise a  less  sum  is  accepted  in  satisfaction  and  adjustment  of  the  dis- 
pute. It  is,  however,  plainly  the  duty  of  every  one  to  pay  what  he  con- 
cededly owes,  and  it  would  be  intolerable  to  hold  that  one  paying  what 
he  admittedly  owes  should  be  permitted  to  attach  a  condition  to  the 
payment  that  it  settled  all  other  disputed  claims.  Certainly  there  can 
be  said  to  be  no  adequate  consideration  moving  from  one  party  to 
the  other  to  sustain  such  an  accord  and  satisfaction.  The  payment  of 
one  conceded  indebtedness  forms  no  consideration  for  the  satisfaction 
of  another  claim.  We  accordingly  conclude  that  the  acceptance  of 
the  check  did  not  bar  a  recovery  for  the  item  in  dispute. 

As  to  the  items  in  dispute  included  in  the  bill  for  $85.50,  we  think 
the  City  Court  properly  disposed  of  this  matter.  The  jigs  in  question 
were  delivered  in  February,  and  were  kept  and  used  by  the  defendant 
until  after  June  8th.  Then  a  new  engineer  came  on  the  scene,  and, 
without  notice  to  the  plaintiff,  left  the  articles  at  his  place  of  business. 
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The  def endaiit  could  not  escape  liability  to  pay  for  these  Articles  by 
such  a  course  of  dealing. 

We  think  the  City  Court  properly  decided  this  case,  and  the  judgment 
appealed  from  should  be  affirmed,  with  costs  of  the  appeal.  So  or- 
dered. 


MILLEB  et  al.  v.  WINTERS  et  aL 
(Supreme  Court,  Equity  Term,  Erie  Cloanty.    November,  1013.) 

L  CONTBACTS    (I    205*) — PLTJIIBING    and    HeATIRO "'WOBKMANl.IKB    MANNER." 

Where  plalntlfls  contracted  to  provide  the  plumbing  and  heating  for  de- 
fendants' house  in  accordance  with  a  proposition  submitted,  the  wor)£  to 
be  done  in  a  workmanlike  manner,  the  agreement  to  do  the  work  in  a 
"workmanlike  manner"  covered  not  only  the  installation  and  construc- 
tion of  the  plant,  but  the  method  or  system  used  to  accomplish  the  de- 
sired result 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  U  878,  809 ;  Dec. 
Dig.  I  205.* 

For  other  definitions,  see  Words  and  Phrases,  voL  8,  pp.  7523,  7524.] 

2.   CONTKAOTS  ({  205*) — HXATINO   STBTKK — EmCIENOT — ^iMFLIEn  WaBBANTT. 

Where  a  contract  provided  for  the  installation  of  a  heating  system  in 
defendants'  bouse,  the  contract  implied  a  warranty  that  the  system  in- 
stalled would  be  proper  and  suitable  for  the  purposes  for  which  it  was  de- 
signed. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  U  878,  905 ;   Dec 
Dig.  i  205.*] 
8.  Sales  (g  262%*) — Iwi^ikd  Wabrantt — Wbitten  Contbaot. 

An  implied  warranty  may  attach  to  a  written  as  well  as  an  oral  con- 
tract of  sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  (g  740-748;  Dec.  Dig. 
S  262%.*] 

4.  Sales  (!  272*) — Ihfued  Wabbantt— Abticles  to  be  MANtrrAcruBED. 

A  manuftictnrer  of  articles  to  be  manufactured  impliedly  warrants  that 
the  articles  sold  are  free  from  latent  or  hidden  defects  that  render  them 
unmerchantable  at  the  time  and  place  of  delivery. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent.  Dig.  |  747 ;  Dec.  Dig.  { 
272.*] 

5.  CoNTBAOTs  (I  205*) — BuiLDiira  IicPBOTsuBira — ^Hkatiro  Ststeu. 

Where  a  contract  to  furnish  and  install  a  heating  system  in  a  house  was 
not  based  on  speciflcations  furnished  to  the  contractor,  but  the  manner 
and  method  of  heating  the  house  was'  left  to  him,  he  warranted  the  re- 
sult he  undertook  to  accomplish. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  {|  878,  905;  Dec. 
Dig.  {  205.*] 

ft.  CoNTBAOTS  (I  205*) — Building  Impbovement — Heating  System — Instal- 
lation. 

.  Where  a  contract  to  install  a  beating  system  in  a  house  consisted  of 
the  owners'  acceptance  of  a  proposal  which  provided  for  the  installation 
of  325  feet  of  "three  col.  38"  radiators,"  the  contractor  did  not  warrant 
that  such  amount  of  radiation  would  be  suflJclent  to  satisfactorily  heat  the 
house,  and  was  not  therefore  required  to  furnish,  without  expense  to  the 
owner,  100  additional  feet  subsequently  found  necessary  to  supply  the 
requisite  amount  of  heat 

[Ed.  Note. — ^For  other  cases,  see  Contracts,  Cent  Dig.  U  878,  805;  Dec. 
Dig.  i  206.*] 

1  — - 

•For  other  cum  sm  uune  topic  ft  {  mniBBB  In  Dec.  A  Am.  Digs.  1907  to  data,  ft  R«p'r  Indazes 
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Action  by  George  O.  Miller  and  another  against  Josephine  Winters 
and  another.    Judgment  for  plaintiffs. 

Payne  &  Lindsay,  of  Tonawanda,  for  plaintiffs. 
Irving  W,  Cole  and  H.  Edson  Webster,  both  of  Buffalo,  for  de- 
fendants. 

WHEELER,  J.  This  action  is  brought  to  foreclose  a  mechanic's 
lien  for  a  balance  claimed  to  be  due  under  a  contract  for  installing 
certain  heating  apparatus  in  a  house  erected  by  the  defendants.  The 
defendants  proposed  the  erection  of  a  house,  drawing  their  own  plans 
for  the  building.  These  plans,  so  far  as  prepared,  only  showed  in  a 
general  way  the  size  of  the  house  and  the  arrangement  and  size  of  the 
various  rooms  of  the  dwelling.  They  did  not  show  any  arrangement 
of  the  heating  apparatus,  and  there  were  no  specifications  of  any  kind 
touching  those  matters.  Cirl  Winters,  the  husband  of  the  defendant, 
took  these  general  plans  to  the  plaintiffs,  who  are  plumbers  and  en- 
gaged in  putting  in  heating  apparatus.  He  stated  he  proposed  to  build 
a  house  of  the  character  shown,  and  asked  for  figures  on  the  heating 
and  plumbing.  In  a  few  days  after  this,  the  plaintiffs  sent  Winters  the 
following  letter: 

"M/20/10. 
"Mr.  C.  Winters,  Tonawanda,  N.  T. — Dear  Sir:   We  will  agree  to  furnish 
the  following  fixtures  and  do  all  sewering  inside  of  house  for  the  connection 
of  those  fixtures,  also  leaving  connections  for  four  conductors;  for 
1.    5  ft  A.  bath  tub 
1.    Lowdown  washdowD  Closet^ 
1.    Hopper  " 

1.    18x30  A.  White  Enam.  Sink 
1.    22  "     "       "  "      Basin. 

"All  the  bath  room  fixtures  to  have  N.  P.  pipes  and  'traps  above  the  floor 
and  the  sink  to  have  N.  P.  Bibbs.  The  hot  water  boiler  to  be  40  gallon  and 
connected  with  the  other  fixtures  to  hot  and  cold  water  pipes.  The  heating 
boiler  to  be  an  18-2  W.  Niagara  boiler,  and  the  radiation  to  be  three  col. 
38",  to  the  amount  of  325  feet  The  boiler  and  all  piping  in  cellar  to  be  cov- 
ered with  asbestos  covering  and  the  radiators  to  be  neatly  bronzed.  The 
plumbing  and  heating  as  above  to  be  done  in  a  workmanlike  manner  and  for 
the  sum  of  three  hundred  and  eighty  (^80)  dollars. 

"Respectfully  yours.  Miller  Plumbing  Co." 

Winters  later  called  on  the  plaintiffs  and  told  them  that  the  job  was 
theirs.  That  constituted  the  transaction  so  far  as  the  agreement  of 
the  parties  is  concerned.  The  plaintiff  supplied  the  parts  contracted 
for,  and  connected  them  up  with  the  necessary  piping.  When,  how- 
ever, it  was  attempted  to  operate  the  heating  system  installed,  it  would 
not  heat  the  house,  and  it  was  impossible  to  maintain  the  temperature 
of  the  rooms  to  a  degree  of  warmth  necessary  to  be  comfortable  in 
ordinary  cold  weather.  In  other  words,  the  system  as  installed  failed 
to  properly  work,  and,  in  order  to  make  it  work,  it  became  necessary 
to  tear  out  and  rearrange  the  piping,  change  the  position  of  some  of 
the  radiators,  and  also  to  supply  some  additional  radiation.  When  this 
was  done,  the  heating  worked  properly.  The  necessary  expense  of 
making  these  changes  the  defendants  seek  to  counterclaim  against  the 
plaintiffs.   The  defects  complained  of  go  to  the  system  or  arrangement 
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of  the  piping  and  of  the  radiation,  and  not  to  the  mere  mechanical  ex- 
ecution of  the  work. 

The  plaintiif  s  contend  that  they  supplied  everything  they  contracted 
to  supply,  and  there  is  no  express  warranty  that  the  system  installed 
would  heat,  and  that  the  law  will  not  infer  any  implied  warranty  or 
guaranty  that  it  would  work,  and  therefore  the  counterclaim  cannot 
be  upheld. 

On  the  other  hand,  the  defendants  contend  that  they  were  not  famil- 
iar with  what  was  required  to  properly  heat  the  house  in  question,  and 
left  those  matters  entirely  to  the  knowledge  and  judgment  of  the  plain- 
tiff, not  presuming  to  say  or  dictate  as  to  how  the  result  should  be  ac- 
complished. That  there  was  not  only  an  express  warranty  of  good 
workmanship  which  covers  the  defects  complained  of,  but,  if  the  war- 
ranty is  not  broad  enough  to  cover  defects  as  to  the  system,  the  law 
will  imply-  such  a  warranty. 

[1]  We  are  of  the  opinion  that  the  agreement  expressed  in  the 
plaintiffs'  letter,  providing;  that  "the  plumbing  and  heating  as  above 
to  be  done  in  a  workmanlike  manner,"  covers  not  only  the  mere  detail 
of  finishing  a  joint  or  attaching  a  pipe,  but  also  covers  the  method  or 
system  used  to  accomplish  the  desired  result.  It  would  be  idle  to  con- 
tend that,  if  a  trap  to  a  toilet  failed  to  trap  the  fixture,  it  was  done 
"in  a  workmanlike  manner,"  although  the  mechanical  execution  of  the 
work  was  well  done.  So,  too,  we  think  no  system  of  heating  can  be 
said  to  have  been  done  "in  a  workmanlike  manner"  when  it  failed  to 
heat  by  reason  of  the  piping  being  too  small  for  the  purpose,  or  for 
any  other  reason  within  the  common  knowledge  of  one  familiar  with 
the  requirements  of  that  class  of  work. 

[2]  Assuming,  however,  that  the  guaranty  of  good  workmanship 
does  not  extend  to  the  suificiency  of  the  system  installed,  nevertheless 
we  are  of  the  opinion  that  the  law  will  import  into  the  contract  an  im- 
plied agreement  that  the  system  of  heating  installed  will  be  proper 
and  suitable  for  the  purposes  for  which  it  was  designed,  namely,  the 
proper  heating  of  the  house.  This  is  not  the  case  of  a  sale  of  specific 
articles  simply,  but  a  contract  for  the  doing  of  certain  work,  to  ac- 
complish certain  results. 

[3]  It  is  well  established  that  an  implied  warranty  may  attach  to  a 
written  as  weir  as  to  an  unwritten  contract  of  sale.  Carleton  v.  Lom- 
bard, Ayres  &  Co.,  149  N.  Y.  137, 43  N.  E.  422 ;  Howard  Iron  Works 
V.  Buffalo  Elevating  Co.,  113  App.  Div.  562,  99  N.  Y.  Supp.  163,  af- 
firmed in  188  N.  Y.  619,  81  N.  E,  1166;  Bierman  v.  City  Mills  Co., 
151  N.  Y.  482,  45  N.  E.  856,  37  L.  R.  A.  799,  56  Am.  St  Rep.  635; 
Kellogg  Bridge  Co.  v.  Hamilton,  110  U.  S.  108,  3  Sup.  Ct.  537,  28  h. 
Ed.  86. 

[4]  Consequently  the  rule  is  that  the  manufacturer  of  articles  to  be 
manufactured  impliedly  warrants  that  the  articles  sold  are  free  from 
latent  or  hidden  defects  that  render  them  unmerchantable  at  the  time 
and  place  of  delivery.  Carleton  v.  Lombard,  Ayres  &  Co.,  149  N.  Y. 
137,  43  N.  E.  422;  Howard  Iron  Works  v.  Buf.  Elevating  Co.,  113 
App.  Div.  562,  99  N.  Y.  Supp.  163;  Bierman  v.  City  Mills  Co.,  151 
N.  Y.  482,  45  N.  E.  856,  37  L.  R.  A.  799,  56  Am.  St  Rep.  635. 

141N.Y.S.— 23 
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In  the  case  of  Kellogg  Bridge  Co.  v.  Hamilton,  110  U.  S.  106,  3 
Sup.  Ct.  537,  28  L.  Ed.  86,  the  doctrine  of  implied  warranty  was  ap- 
plied to  the  builder  and  manufacturer  of  a  bridge  sold  by  it  to  another, 
where  certain  defects  in  construction  developed. 

[6]  There  is  even  greater  reason  for  applying  this  rule  to  one  who 
undertakes  to  do  a  specific  piece  of  work  and  supply  the  necessary 
materials  for  doing  it,  for  in  such  a  case  the  undertaker  knows  what 
is  to  be  done  and  the  result  to  be  accomplished,  and  he  also  knows  that 
the  manner  and  method  of  accomplishing  the  desired  result  is  left  to 
his  judgment,  knowledge,  and  experience.  It  will  not  do,  in  such 
cases,  to  permit  the  contractor  to  say  that  he  did  not,  in  specific  and 
express  terms,  guarantee  the  result  he  undertook  to  accomplish.  If 
in  this  case  specifications  had  been  furnished,  and  the  plaintiff  had 
simply  agreed  to  carry  out  the  specifications  furnished,  then  dearly  he 
could  not  be  held  responsible  for  a  failure  of  the  system  to  properly 
work.  But  no  specifications  were  furnished  and  the  manner  and  meth- 
od of  heating  the  house  was  left  entirely  to  the  plaintiffs. 

[i]  It  will  be  noted  that  by  the  contract  the  plaintiflf  only  agreed  to 
supply  "radiation"  to  the  amount  of  325  feet,  and  some  100  more  feet 
of  radiation  was  necessary.  As  to  this,  then,  the  contract  was  specific 
and  definite,  and  we  are  of  the  opinion  that  there  can  be  no  charge 
made  against  the  plaintiffs  for  the  additional  radiation.  The  cost  of 
that  must  be  eliminated  from  the  defendants'  counterclaim.  But  as  to 
the  necessary  cost  of  the  other  changes  required  to  heat  the  house,  we 
think  the  defendants  are  entitled  to  the  counterclaim  proven. 

I  reach  the  conclusion  that  the  plaintiff  is  entitled  to  a  lien  on  the 
premises  described  in  the  notice  for  the  sum  of  $127.73,  less  the  sum 
of  $60  allowed  upon  the  defendants'  counterclaim,  leaving  a  balance 
due  the  plaintiffs  of  $67.73.  Inasmuch  as  each  party  has  prevailed  in 
part,  no  costs  of  this  action  are  allowed  to  either  party. 

Let  a  decision  be  drawn  in  accordance  with  the  views  above  ex- 
pressed. 


PASCAL  et  al.  v.  SLAVIN. 
(Supreme  Court,  Appellate  Term,  First  Department    December  4,  1913.) 

1.  BviDENO*  (S  393*) — Pabol  Evidence — WKrrraN  Contbact. 

In  an  action  against  an  assignee  of  a  lease  to  recover  rent  after  he  re- 
moved from  the  premises,  all  the  transactions  between  the  parties  having 
been  expressed  In  written  agreement,  it  was  error  to  receive  parol  evi- 
dence contrary  to  the  terms  of  the  writings. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Die.  If  173&-1744:  Dec. 
Dig.  §  393.*] 

2.  Landlobd  and  Tenant  (g  208*) — Lease — ^ABaioRuxNT — ^Liabiutt  or  As- 

BIONEE. 

Plaintiffs  having  occupied  certain  premises  under  a  lease  for  a  term 
commencing  September  1, 1909,  and  ending  May  1,  1913,  assigned  the  same 
to  defendant,  who  paid  rent  to  November  1,  1912,  when  he  vacated  the 
premises,  and  plaintiffs  sued  to  recover  rent  for  November  and  Decem- 
ber, 1912,  and  January,  1913.    Held,  that  defendant,  not  having  covenanted 

*For  oUier  cases  see  same  topic  ft  i  nvubeb  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  IndezM 
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to  pay  rent,  was  not  liable  for  tbe  rent  accruing  after  his  removal  from 
the  demised  premises. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  H 
737,  821-831;   Dec.  Dig.  %  208.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Harry  Pascal  and  another  against  Louis  Slavin.  From  a 
Municipal  Court  judgment  for  plaintiffs,  defendant  appeals.  Reversed 
and  dismissed. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR,JJ. 

Joseph  Feinson,  of  New  York  City,  for  appellant. 
Aaron  Morris,  of  New  York  City,  for  respondents. 

SEABURY,  J.  The  plaintiffs  were  lessees  of  certain  premises  under 
a  lease  for  a  term  commencing  September  1,  1909,  and  ending  May  1, 
1913,  at  a  monthly  rental  of  $50. 

[1,  2]  The  plaintiffs  conducted  a  grocery  store  on  the  premises,  which 
they  sold  to  tfie  defendant.  They  also  assigned  the  above-mentioned 
lease  to  the  defendant.  The  defendant  paid  rent  up  to  the  1st  of 
November,  1912,  when  he  vacated  the  premises.  The  present  action 
was  brought  to  recover  rent  for  the  months  of  November  and  Decem- 
ber, 1912,  and  January,  1913.  All  the  transactions  between  the  par- 
ties were  completely  expressed  in  written  agreements,  which  were  of- 
fered in  evidence,  and  the  learned  court  below  erred  in  receiving  parol 
evidence  contrary  to  the  terms  of  these  written  agreements.  The  de- 
fendant, not  having  covenanted  to  pay  the  rent,  cannot  be  held  liable 
for  rent  accruing  after  his  removal  from  the  demised  premises. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 


(S3  Miac  Bep.  25.) 

HOTBZ  ▼.  INTERNATIONAL  MERCANTILE  MARINE  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    December  4,  1913.) 

1.  Mastkr  and  Sksvant  (|  200*) — SHippiKa — Injubies  to  Skamen — Fxixow 

Sebtants — Members  of  Cbew. 

At  common  law  all  members  of  a  vessel's  crew  except  the  master  are 
fellow  servants,  for  whose  negligent  or  tortious  acts  toward  each  other 
the  owner  of  the  vessel  was  not  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  492 ; 
Dec.  Dig.  f  200.*] 

2.  Masteb  and  Skbvaut  (H  86, 160*)— Injusibs  to  Seamen— Emflotebs'  Lia- 

biutt  aot. 

The  New  York  Employers'  Liability  Act  (ConsoL  Laws  1909,  c.  31,  If 
200-204)  has  no  application  to  torts  committed  without  the  state,  and 
hence  did  not  apply  to  an  alleged  injury  to  a  coal  passer  on  a  transat- 
lantic steamship  owned  by  defendant,  a  New  Jersey  corporation,  due  to 
the  act  of  the  third  assistant  engineer  In  compelling  plaintiff  to  work  while 
he  was  physically  unable  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  $(  137, 
326;  Dec.  Dig.  H  86,160.*] 

■  • I 

•Vor  otber  case*  Me  aame  topic  *  (  numbkb  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Max  Hotez  against  the  International  Mercantile  Marine 
Company.  Judgment  for  plaintiff,  and  defendant  appeals.  Reversed 
and  dismissed. 

Argued  October  term,  1913,  before  SEABURY,  GtTY,  and  BI- 
JUR,  JJ. 

Burlingham,  Montgomery  &  Beecher,  of  New  York  City  (Ray  Rood 
Allen,  of  New  York  City,  of  counsel),  for  appellant. 

Abraham  B.  Brenner,  of  New  York  City  (Charles  S.  Rosenthal,  of 
New  York  City,  of  counsel),  for  respondent. 

f 

GUY,  J.  The  plaintiff,  who  was  employed  as  a  coal  passer  on  a 
transatlantic  liner  owned  by  the  defendant,  a  New  Jersey  corporation, 
sues  to  recover  damages  for  injuries  alleged  to  be  due  to  the  negligence 
of  the  defendant  in  compelling  plaintiff  to  work  while  in  unfit  phys- 
ical condition  by  reason  of  his  hands  being  severely  blistered  and  in- 
fected, in  failing  to  furnish  plaintiff  with  proper  medical  attendance 
while  in  said  disabled  physical'  condition,  in  failing  to  furnish  a  suffi- 
cient number  of  coal  passers  to  do  the  necessary  work  on  said  vessel, 
by  reason  of  which  plaintiff  alleges  he  was  required  to  work  overtime 
when  in  such  unfit  physical  condition,  and  in  failing  to  properly  in- 
struct plaintiff  in  the  performance  of  his  duties. 

There  is  no  sufficient  evidence  to  sustain  the  allegations  as  to  lack 
of  proper  medical  care,  failure  to  properly  instruct  plaintiff  in  his  du- 
ties, or  failure  to  'supply  a  sufficient  number  of  coal  passers.  Plaintiff 
was  registered  as  a  seaman,  presumptively  familiar  with  the  ordinary 
duties  of  a  seaman,  and  there  is  no  evidence  that  there  was  anything 
unusual,  intricate,  or  inherently  dangerous  in  the  character  of  duties 
plaintiff  was  required  to  perform,  which  would  call  for  special  instruc- 
tion on  the  part  of  the  defendant.  There  is  evidence  that  the  defend- 
ant's officer,  the  third  assistant  engineer,  compelled  plaintiff,  by  the  use 
of  physical  force,  to  continue  working  when  his  hands  were  blistered 
and  infected.  It  is  doubtful  whether  the  evidence  is  stifficient  to  con- 
stitute a  cause  of  action  against  the  defendant  under  maritime  law. 
It  certainly  does  not  furnish  a  legal  basis  for  an  action  in  n^ligence 
brought  in  a  Municipal  Court.  This  action  was  tried  solely  on  the 
ground  of  negligence;  the  court  charging  the  jury  that  plaintiff  could 
not  recover  for  the  negligence  of  any  fellow  servant,  but  that  he  could 
recover  for  negligence  of  an  officer  in  authority,  and  refusing  to  charge, 
at  defendant's  request,  that  the  third  assistant  engineer  was  not  in 
authority  over  the  plaintiff  and  was  a  fellow  servant. 

[1,2]  Under  the  common  law  it  is  well  settled  that  all  members  of 
a  vessel's  crew,  except  the  master,  are  deemed  to  be  fellow  servants, 
for  whose  negligent  or  tortious  acts  toward  each  other  the  owner  of 
the  vessel  cannot  be  held  liable.  See  Gabrielson  v.  Waydell,  135  N. 
Y.  1,  7-14,  31  N.  E.  969,  17  L.  R.  A.  228,  31  Am.  St.  Rep.  793;  Scarff 
V.  Metcalf,  107  N.  Y.  216,  13  N.  E.  796,  1  Am,  St  Rep.  807.  Unless, 
therefore,  the  Employers'  Liability  Act  of  this  state  is  applicable,  plain- 
tiff has  failed  to  make  out  a  cause  of  action.    Notice  was  served  under 
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the  Employers'  Liability  Act ;  but,  so  far  as  the  record  discloses,  the  ac* 
tion  does  not  come  wiuiin  the  purview  of  that  act.  This  statute,  reg- 
ulating the  conditions  under  which  labor  may  be  performed  within 
the  state  and  the  obligations  of  employers  in  connection  therewith,  has 
no  applicability  to  torts  committed  without  the  state;  our  Legislature 
having  no  extraterritorial  jurisdiction. 

Plaintiff  having  failed  to  make  out  a  cause  of  action,  either  at  com- 
mon law  or  under  the  Employers'  LiabilitjNAct,  the  judgment  must  be 
reversed,  with  costs,  and  the  complaint  dismissed,  with  costs.  All 
concur.  ^^^^^^ 

(159  App.  DlT.  171.) 

WILLIAMS  T.  RDTHERFOED  EEALTY  CO. 

(Snpreme  Court,  Appellate  Dlrlsion,  First  Department    November  21,  1013.) 

1.  PATXKNT   (g  87*)^DUB1S8S — ^RlCOVESY.  • 

A  mortgagor  who  was  to  receive  advancpa  nnder  a  mortgage  to  be  used 
for  certain  purposes,  the  balance,  "less  reasonable  fees"  for  legal  services 
rendered,  by  attorneys,  one  of  whom  was  the  president  of  the  mortgagee 
company,  to  be  payable  on  the  mortgagee's  approval,  of  the  security  of- 
fered, and  who  when  the  mortgage  was  executed,  and  after  some  objec- 
tion, knowingly  and  willingly  entered  into  an  agreement  reciting  the  mort- 
gage and  advances  thereon,  amonntlng  to  fl8,935.  Including  $4,000  for 
the  attorney's  legal  services,  and  who  on  demand  of  payment,  including 
the  fee,  paid  under  protest,  could  not  recover  that  amount  as  having  been 
paid  under  duress. 

(Ed.  Note. — For  other  cases,  see  Payment,  Cent  Dig.  if  288-287;  Dec. 
Dig.  g  87.*] 

2.  Payment  (g  89*) — Recovibt— Laches. 

An  inexcusable  delay  of  one  year  and  three  months  In  seeking  relief 
from  an  agreement  by  a  mortgagor,  acknowledging  advances,  Including  a 
fee  of  $4,000  to  the  attorneys  negotiating  the  mortgage  for  legal  services, 
alleged  to  have  been  made  under  duress,  would  be  sufSdent  to  bar  a  re- 
covery. 

[Ed.  Note. — For  other  cases,  see  Payment,  Cent  Dig.  g{  291-296;  Dec. 
Dig.  g  89.*] 

3.  Payment  (|  89*) — Recovebt — Laches  as  a  Defense — ^LncRATiONB. 

The  fact  that  plaintiff's  right  of  action  to  recover  money  alleged  to 
have  been  paid  under  duress  was  not  barred  by  the  statute  of  limitations 
would  not  relieve  him  from  the  effect  of  laches. 

[Ed.  Note. — For  other  cases,  see  Payment,  Cent  Dig.  gg  201-296 ;  Dec. 
Dig.  g  89.*] 

4.  MoBTOAOES  (g  311*) — ^Dischaboe — Action  fob  Disohaboe  of  Reoobd. 

A  mortgagor  disputing  the  amount  due  on  the  mortgage  may  tender  the 
amount  In  payment  of  the  mortgage  afid,  if  that  was  in  fact  the  amount 
due,  could  commence  an  action  to  have  the  mortgage  discharged  of  record. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  §g  019-929;  Dec. 
Dig.  I  811.»] 

6.  Payment  (g  87*) — Recovery— "Dubess." 

To  constitnte  "duress"  there  must  be  some  actual  or  threatened  exercise 
of  power  possessed  or  believed  to  be  possessed  by  the  party  exacting  or 
receiving  the  payment  over  the  person  or  property  of  another,  for  which 
the  latter  has  no  other  Immediate  relief  than  by  making  the  payment. 

[Ed.  Note. — For  other  cases,  see  Payment  Cent  Dig.  gg  283-287 ;  Dec. 
Dig.  I  87.* 

For  other  detlnltlous,  see  Words  and  Phrases,  voL  3,  pp.  2268-2278;  vol. 
8,  p.  7646.] 

*For  other  eaiea  lee  Mm*  tople  t  i  nvubbb  la  Dec.  a  Am.  Dlft.  1M7  to  date,  *  Rip'r  Indexes 
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6.  Pbincipal  aitd  Aoent  a  92*)— Agent. 

An  account  stated  may  be  made  by  an  agent  with  proper  authority  as 
well  as  by  a  principal. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  H  245, 
246,  250-253,  692 ;    Dec.  Dig.  {  92.*] 

7.  Account  Stated  (f  8*)— CoNOLusivxiraas. 

An  account  stated  Is  concluslTe  upon  the  parties  to  It  unless  Impeached 
by  fraud  or  mistake. 

[Ed.  Note. — For  other  cases,  see  Account  Stated,  Gent  Dig.  fl  BO-S6; 
Dec.  Dig.  !  8.*] 

8.  Account  Stated  (|  5*) — What  Constitutes. 

Wbere  a  mortgagor  as  the  agent  for  his  wife  went  over  figures  and 
agreed  In  writing  with  the  mortgagee  as  to  the  amount  that  was  due  him, 
there  was  an  account  stated. 

[Ed.  Note.— For  other  cases,  see  Account  Stated,  Cent  Dig.  ii  19-29; 
Dec.  Dig.  I  6.* 

For  other  definitions,  see  Words  and  Phrases,  toL  1,  pp.  93-98;  toL  8, 
p.  7561.] 

Clarke  and  Dowllng,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Louise  T.  Williams  against  the  Rutherford  Realty  Com- 
pany to  recover  moneys  claimed  to  have  been  paid  involuntarily  and 
under  duress.  From  a  judgment  for  $4,477.70  entered  upon  a  verdict, 
and  from  an  order  denying  a  new  trial,  defendant  api>eals.  Reversed, 
and  new  trial  ordered. 

See,  also,  157  App.  Div.  920,  142  N.  Y.  Supp.  1150. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Wells  &  Snedeker,  of  New  York  City  (Morgan  J.  O'Brien,  of  New 
York  City,  of  counsel),  for  appellant. 

Greene.  Kurd  &  Stowell,  of  New  York  City  (Richard  T.  Greene,  of 
New  York  City,  of  counsel,  and  John  L.  Feeny,  of  New  York  City,  on 
the  brief),  for  respondent. 

INGRAHAM,  P.  J.  This  action  is  brought  to  recover  the  sum  of 
$4,340.58,  which  plaintiff  claims  she  paid  to  the  defendant  under  duress. 
Prior  to  January  1,  1910,  the  plaintiff  or  her  husband  was  the  owner 
of  certain  property  on  Madison  avenue.  New  York  City,  upon  which 
there  was  a  mortgage  of  $160,000,  held  by  the  Union  Dime  Savings 
Bank,  and  a  second  mortgage  for  $30,000  held  by  the  defendant  Both 
of  these  mortgages  were  due  and  unpaid,  and  foreclosure  was  threat- 
ened. The  plaintiff  or  her  husband  also  owned  a  piece  of  property  at 
Stamford,  Conn.,  subject  to  a  mortgage  for  $50,000  on  which  interest 
was  past  due.  Plaintiff's  husband  also  owned  a  manufacturing  plant 
at  Bristol,  Va.,  which  he  valued  at  $450,000.  The  husband  seems  to 
have  been  in  full  control  and  management  of  these  properties  and  to 
have  represented  his  wife  in  all  of  the  transactions  out  of  which  the 
present  controversy  arose.  The  plaintiff's  husband  was  in  great  need 
of  money  to  save  all  of  these  properties  from  foreclosure. 

On  October  13,  1909,  he  had  a  mortgage  executed  by  his  wife  and 
himself  on  the  Stamford  property  for  $25,000,  with  the  name  of  the 

*FOr  other  oasm  see  same  topic  ft  i  kuiibbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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mortgagee  in  blank,  upon  which  he  endeavored  to  obtain  money.  He 
had  also  endeavored  to  obtain  a  loan  on  the  Bristol  property  in  Vir- 
ginia, but  apparently  without  success.  He  applied  to  a  Mr.  Wells,  of 
the  firm  of  Wells  &  Snedecker,  attorneys  at  law,  and  who  was  the 
managing  director  of  the  defendant ;  his  partner  was  its  president ;  his 
son  its  treasurer;  all  the  stock  of  the  defendant,  however,  was  not 
held  by  Wells  &  Snedecker.  The  plaintiff's  husband  had  negotiations 
with  Mr.  Wells,  the  object  being  to  obtain  an  advance  of  money  to 
save  these  various  properties  of  his  from  foreclosure,  and  he  proposed 
that  Mr.  Wells  or  the  defendant  should  advance  enough  money  to  pay 
the  back  interest,  to  be  secured  by  a  mortgage  on  the  Stamford  proper- 
ty. On  January  12,  1910,  plaintiff's  husband,  in  a  letter  to  Wells  & 
Snedecker,  agreed  to  give  to  Wells  &  Snedecker  a  mortgage  for  $35,000 
on  the  Stamford  property,  out  of  which  their  clients  were  to  advance 
$12,500,  to  be  used  as  follows :  $4,000  and  interest  thereon  to  pay  the 
interest  to  Union  Dime  Savings  Bank  on  account  of  Madison  avenue 
property;  $900  for  interest  on  the  second  mortgage;  $625  for  interest 
on  the  Stamford  property ;  and  the  balance  in  cash.  "The  balance  of 
the  mortgage,  $22,500,  less  reasonable  fees,  to  be  advanced  when  your 
clients  are  satisfied  as  to  the  Virginia  property  and  will  receive  it  as 
security."  At  the  same  time  a  paper  was  ddivered  to  Mr.  Wells  signed 
by  plaintiff,  dated  January  12,  1910,  in  which  she  stated  that  her  hus- 
band "John  T.  Williams,  is  hereby  authorized  to  receipt  for  the  mon- 
eys advanced,  or  to  be  advanced  upon  a  certain  mortgage  this  date  ex- 
ecuted by  me  on  the  property  at  Stamford,  Conn.,  and  to  settle  all 
matters  in  connection  therewith."  Thus  the  original  agreement  upon 
which  Wells  &  Snedecker  were  to  procure  from  their  clients  the  ad- 
vances upon  this  $35,000  mortgage  was  that  the  balance  of  the  mort- 
gage loan,  less  reasonable  fees,  was  to  be  paid  when  their  clients  were 
satisfied  with  the  Virginia  property  and  willing  to  receive  it  as  security. 
The  reasonable  fees  of  Wells  &  Snedecker,  under  this  agreement,  were 
to  be  retained  by  them  for  the  professional  services  they  rendered  to 
the  plaintiff  and  her  husband. 

On  the  same  day,  January  12,  1910,  the  plaintiff  and  her  husband 
executed  a  conveyance  of  die  Stamford  property  to  the  defendant. 
This  conveyance  recited  that  the  said  John  T.  Williams,  plaintiff's  hus-  . 
band,  was  justly  indebted  to  the  said  grantee  (Rutherford  Realty  Com- 
pany) in  the  sum  of  $35,000,  as  evidenced  by  his  promissory  note  for 
that  amount  of  even  date  therewith,  payable  to  the  said  grantee  90 
days  after  date,  for  value  received  with  interest  at  the  rate  of  6  per 
cent,  per  annum,  and  it  contained  a  condition  that,  if  said  note  should 
be  well  and  truly  paid  according  to  its  tenor,  and  the  said  grantors 
should  also  pay  to  said  grantee  when  requested  all  moneys  by  it  ex- 
pended for  insurance  on  the  aforesaid  premises,  or  any  part  thereof, 
then  the  deed  should  be  void,  otherwise  to  remain  in  full  force  and 
effect  This  instrument  having  been  delivered,  the  defendant  made  ad- 
vances in  cash  of  $14,935.24.  The  last  advance  was  made  on  May  19, 
1910.  On  that  day  the  plaintiff's  husband  executed  and  delivered  to 
Mr.  Wells  an  instrument,  which  recited  the  execution  and  delivery  of 
the  mortgage  on  the  Stamford  property,  and  that: 
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"Whereas  Tarlous  amounts  bare  been  advanced  tbereon,  ainonntlng  at  tbls 
date  to  eighteen  thousand  nine  hundred  and  thirty-five  and  24/100  doIlaTs 
($18,935.24)  of  principal,  and  two  hundred  and  four  and  33/100  dollars  ($204.- 
33)  of  Interest  on  advances  to  this  date:  Now  it  is  agreed,  that  no  further  ad- 
vances shall  be  made,  but  that  said  mortgage  shall  stand  as  security  for 
said  amounts  and  interest,  and  also  as  collateral  security  for  a  certain  other 
mortgage  of  thirty  thousand  dollars  ($80,000)  held  by  said  Batberford  Real- 
ty Company  on  premises  Nos.  778  and  780  Madison  avenue,  in  the  borough  of 
Manhattan,  city  of  New  York,  and  the  said  John  T.  Williams  hereby  charg- 
es the  premises  described  in  the  mortgage  recorded  at  Stamford  with  the 
payment  of  the  said  mortgage  on  Madison  'avenue." 

So  that,  on  that  date,  the  plaintiif 's  husband  agreed  that  the  amount 
of  the  advances  that  had  then  been  made  was  $18,935.24  and  $204.33 
of  interest  due  on  advances.  The  plaintiff's  husband  admitted  that 
he  had  a  talk  with  Wells  &  Snedecker  with  regard  to  his  property  in 
Virginia ;  that  he  was  to  organize  a  corporation  to  run  that  business 
or  to  promote  through  them  a  corporation  to  run  that  property. in  Vir- 
ginia. His  account  of  the  execution  of  the  agreement  of  May  19, 1910, 
was  that  on  that  day  he  saw  Mr.  Wells  and  had  a  conversation  with  him 
as  to  the  amount  of  the  fees  that  his  firm  would  charge  for  the  services 
rendered  to  him ;  that  "we  talked  the  matter  over,  and  he  then  called 
his  stenographer  in  to  dictate  the  memorandum  which  I  eventually 
signed.  *  *  *  i  made  some  objection.  He  said,  'It  is  a  question  of 
either  getting  that  $4,000  which  we  charge  for  acting  as  attorneys, 
or  else  we  shall  go  ahead  and  foreclose  the  mortgage  on  the  property,' 
the  $30,000  mortgage  on  the  Madison  avenue  property."  There  seems 
to  have  been  no  other  objection  or  protest  to  this  fee.  After  the  exe- 
cution of  the  agreement,  on  May  19,  1910,  the  matter  remained  without 
further  objection  or  protest  on  behalf  of  either  plaintiff  or  her  hus- 
band, until  August  2,  1911,  about  a  year  and  three  months  afterwards. 
On  that  date  Rollins  &  Rollins  wrote  a  letter  to  Wells  &  Snedecker, 
stating  that  they  were  writing  in  behalf  of  the  plaintiff,  the  owner  of 
the  premises  in  Stamford,  Conn.,  and  asking  for  a  statement  giving  the 
dates  and  amounts  of  each  separate  advance  making  up  the  total  of 
$18,935.24.  In  reply  to  that  letter.  Wells  &  Snedecker  sent  a  state- 
ment of  the  advances  amounting  to  $18,935.24  and  including  the  amount 
of  the  fee  of  $4,000  with  interest  from  May  19,  1910,  and  $204.33  for 
interest  due.  This  was  followed  on  November  10,  1911,  by  a  letter 
from  the  plaintiff  to  the  defendant  that  stated  that: 

"The  Item  of  $4,000  of  May  19,  1910,  Included  in  that  amount.  Is  not  an 
advancement  covered  by  the  said  note  or  mortgage,  and  that  you  bave  no 
right  to  exact  the  payment  of  the  same.  If  you  insist  that  you  will  not  de- 
liver a  release  of  the  said  mortgage  upon  payment  of  $14,935.24  with  Interest 
and  insist  upon  your  alleged  right  to  receive  the  additional  $4,000,  In  order  to 
clear  the  title  and  carry  out  my  contracts  with  third  parties,  a  condition  of 
which  Is  the  release  of  your  mortgage,  I  shall  pay  the  same  under  protest 
and  under  duress,  and  hereby  notify  you  that  for  this  Illegal  exaction  steps 
will  be  promptly  taken  to  hold  you  responsible  In  suitable  legal  proceed- 
ings. As  you  are  aware  there  is  not  the  slightest  foundation  for  any  claim 
on  your  part  that  the  said  $4,000  was  advanced  to  me  or  to  any  one  on  my 
behalf  or  with  my  knowledge,  and  as  you  must  be  aware,  there  is  absolute- 
ly no  foundation  for  your  contention  that  the  same  Is  due  to  you  and  se- 
cured by  the  mortgage  in  question." 
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The  plaintiff  then  paid  the  $18,935.24,  and  received  a  satisfaction 
of  the  mortgage  on  the  Stamford  property,  and  subsequently  brought 
this  action  to  recover  back  the  $4,000  as  money  paid  under  duress. 

By  the  original  agreement,  Wells  &  Snedecker  were  to  be  advanced 
their  reasonable  fees  out  of  the  money  to  be  advanced  by  the  de- 
fendant and  secured  by  the  mortgage.  There  was  evidence  of  discus- 
sions between  the  plaintiff's  husband  and  the  firm  of  Wells  &  Sne- 
decker as  to  the  formation  of  a  corporation  to  take  over  the  Virginia 
property,  and,  whep  in  May,  1910,  this  proposition  seems  to  have  been 
dropped,  the  plaintiff's  husband  and  Mr.  Wells  came  to  an  agreement 
as  to  the  amount  of  the  fee  that  Wells  &  Snedecker  were  to  charge 
for  the  services  they  rendered  to  the  plaintiff,  and  it  was  then  agreed . 
that  the  amount  due  under  the  Stamford  mortgage  was  $18,935.24, 
and  that  amount  the  plaintiff  subsequently  paid.  When  the  agreement 
of  May  19,  1910,  was  signed,  these  parties  were  acting  for  themselves. 
Under  tfie  original  agreement,  when  the  loan  was  made.  Wells  &  Sne- 
decker were  entitled  to  their  fees,  whatever  they  were.  When  the 
loan  was  made  both  parties  contemplated  other  proceedings  which 
would  require  the  assistance  of  counsel. 

[1]  When  the  arrangement  was  finally  completed,  the  amount  of 
Wells  &  Snedecker's  fee  was  adjusted  at  $4,000.  There  was  no  evi- 
dence that  that  fee  was  not  reasonable,  and  there  is  nothing  to  justify 
a  finding  that  the  adjustment  was  illegal  or  one  that  plaintiff  or  her 
husband  was  justified  subsequently  in  repudiating.  After  this  agree- 
ment the  situation  continued  Tvithout  change  for  over  a  year,  and 
the  defendant  had  the  right  to  demand  the  payment  of  its  second 
mortgage  on  the  Madison  avenue  property  and  the  mortgage  on  the 
Stamford  property  also  due  at  that  time.  When  the  defendant  de- 
manded the  payment  of  this  $18,935.24,  which  included  the  $4,000 
fee,  it  seems  to  me  that  he  had  a  right  to  make  that  demand;  the 
agreement  of  May  19,  1910,  being  still  in  force  and  never  having 
been  question.  There  certainly  was  on  May  19,  1910,  a  settlement 
of  the  accounts  between  the  parties.  The  charge  of  $4,000  as  the 
amount  of  his  fee  was  made  by  Wells  and  assented  to  by  plaintiff's 
husband,  who  had  full  authority  to  represent  the  plaintiff  in  relation 
to  Stamford  mortgage  on  behalf  of  his  wife,  and,  when  later  de- 
fendant demanded  that  plaintiff  pay  the  amount  thus  agreed  to  as 
a  condition  of  the  satisfaction  of  the  mortgage,  it  had  a  right  to  make 
that  demand,  and  there  was  certainly  a  basis  for  the  demand.  And 
it  is  very  easy  to  say  that  Mr.  Wells  was  the  Rutherford  Realty 
Company;  but  of  that  there  is  no  evidence  beyond  the  fact  that  he 
was  the  managing  director  and  transacted  its  business.  But,  whether 
or  not  that  was  so,  as  between  Wells  &  Snedecker  and  plaintiff's 
husband,  the  amount  of  their  fee  had  been  adjusted  by  an  agreement 
which  was  knowingly  and  willingly  entered  into  between  Mr.  Wells 
and  plaintiff's  husband.  On  the  evidence  in  this  case,  as  it  seems  to 
me,  that  agreement  then  settled  the  rights  of  the  parties  as  between 
themselves.  The  plaintiff  has  brought  no  action  to  cancel  or  set  aside 
the  settlement  of  May  19,  1910.  As  long  as  that  agreement  stands, 
and  certainly  that  has  not  been  questioned  up  to  the  time  of  the  trial. 
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there  was  no  duress,  as  I  look  at  it,  in  requesting  the  plaintiff  or  her 
husband  to  pay  what  was  due  under  the  agreement. 

[2]  Moreover,  had  there  been  any  such  duress  as  is  alleged,  plain- 
tiff's long  and  inexcusable  delay  in  seeking  relief  would  be  sufficient 
to  bar  her  recovery  in  this  action.  Oregon  Pac.  R.  R.  Co.  v.  Forrest, 
128  N.  Y.  83,  28  N.  E.  137. 

[3]  The  fact  that  the  plaintiff's  right  to  bring  any  action  to  enforce 
her  claims  was  not  barred  by  the  statute  of  limitations  does  not  re- 
lieve her  from  the  effect  of  her  delay.  Treadwell  v.  Clark,  190  N.  Y. 
51,  82  N.  E.  505. 

The  case  of  Kilpatrick  v.  Germania  Life  Ins.  Co.,  183  N.  Y.  163, 
'75  N.  E.  1124,  2  L.  R.  A.  (N.  S.)  574,  111  Am.  St.  Rep.  722,  relied 
upon  by  the  plaintiff,  is  so  entirely  unlike  this  case  that  it  is  difficult 
to  see  how  it  can  have  any  bearing.  There  a  mortgage  was  payable 
on  August  1,  1901,  with  interest,  and  contained  a  provision  that  after 
August  28,  1900,  and  prior  to  August  1,  1901,  the  mortgagor  could 
pay  the  principal  and  interest,  upon  condition  that  $1,000  was  paid 
in  addition  to  the  principal  and  interest.  There  was  default  on  Au- 
gust 1,  1901,  and  the  mortgagor  tried  to  make  some  arrangement  to 
prevent  foreclosure,  but  was  informed  that  counsel  had  been  instructed 
to  foreclose,  as  an  action  was  commenced.  Thereafter  the  mortgagor 
informed  the  defendant  that  he  was  ready  to  pay  the  principal  and 
interest.  The  defendant's  counsel  then  informed  the  mortgagor  that 
the  defendant  had  withdrawn  the  foreclosure  action  and  proposed  to 
sue  for  the  interest  only,  and  that  they  would  not  receive  the  pay- 
ment of  the  principal  sum  due  under  tlie  bond  and  mortgage  unless 
the  mortgagor  paid  an  additional  sum  of  $1,000.  The  mort|;agor  paid 
the  principal  stun  and  interest  and  $1,0()0  bonus  and  protested  that 
the  latter  payment  was  an  illegal  exaction  and  was  money  not  due 
the  defendant.  Here  the  entire  amount  of  the  mortgage  was  due, 
and  the  court  held  the  exaction  of  an  additional  $1,000  was  without 
reason.  In  this  case,  the  amount  due  had  been  agreed  upon  by  the 
parties,  apd  the  agreement  was  not  void  because  it  related  to  the 
amount  due  to  Wells  &  Snedecker  for  services  they  had  rendered. 
The  defendant  made  no  threat,  commenced  no  proceedings  to  recover 
the  money,  and  was  entirely  willing  to  allow  the  mortgage  to  remain. 
It  simply  refused  to  satisfy  the  mortgage  until  it  received  what  it 
claimed  was  due. 

[4]  If  the  plaintiff  had  disputed  the  amount  due  on  the  mort- 
gage, she  had  adequate  remedy.  She  could  have  tendered  the  amount 
in  payment  of  the  mortgage,  and,  if  the  amount  tendered  was  the 
amount  due  on  the  mortgage,  the  lien  was  discharged,  and  she  could 
have  commenced  an  action  to  have  the  mortgage  discharged  of  record. 

[5]  It  is  elementary  that  to  constitute  "duress"  there  must  be  some 
actual  or  threatened  exercise  of  power  possessed,  or  believed  to  be 
possessed,  by  the  party  exacting  or  receiving  the  payment  over  the 
person  or  property  of  another,  for  which  the  latter  has  no  other  imme- 
diate relief  than  by  making  the  payment  (Radich  v.  Hutchins,  95  U. 
S.  210,  24  L.  Ed.  409),  and  of  this  there  was  no  evidence.  I  think, 
therefore,  there  was  no  cause  of  action. 
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At  the  end  of  the  testimony  the  defendant  moved  to  dismiss  the 
complaint  or  to  direct -a  verdict  for  the  defendant.  This  motion  was 
denied,  and  defendant  excepted.  I  think  this  was  error ;  but,  if  there 
was  any  doubt  as  to  the  right  of  the  defendant  to  have  a  verdict 
directed  in  its  favor,  there  were  several  requests  to  charge,  which 
would  require  a  reversal  of  the  judgment. 

[B-8]  Certainly  the  defendant  was  entitled  to  the  charges: 

"That  an  account  stated  may  be  made  by  an  agent  with  proper  authori- 
ty as  well  as  by  a  principal."  And :  "That  an  account  stated  is  conclusive  up- 
on the  parties  to  it,  unless  Impeached  by  fraud  or  mistake."  And:  "That 
fraud  or  mistake  has  not  been  alleged  or  proved  in  this  action."  And :  "That 
if  the  Jury  believe  that  Mr.  Williams  as  the  agent  for  his  wife,  went  over 
figures  and  agreed  with  the  defendant  as  to  the  amount  that  was  due  to  it, 
that  this  constituted  an  aecount  stated,  and  the  verdict  must  be  for  the  de- 
fendant" 

These  requests  to  charge  were  refused  and  the  defendant  excepted. 
The  judgment  must  therefore.be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 

SCOTT  and  HOTCHKISS,  JJ.,  concur. 

CLARKE,  J.  (dissenting).  In  December,  1909,  John  T.  Williams, 
husband  of  the  plaintiff,  was  the  owner  of  certain  property  on  Madi- 
s<Mi  avenue,  New  York  City.  There  was  a  first  mortgage  of  $160,000 
thereon  held  by  the  Union  Dime  Savings  Bank  and  a  second  mortgage 
thereon  for  $30,000  then  held  by  the  defendant.  The  Rutherford 
Realty  Company  had  its  office  in  the  office  of  Wells  &  Snedecker. 
Mr.  Snedecker  of  that  firm  was  its  president,  Mr.  Wells  was  its  man- 
aging director,  and  his  son  was  its  treasurer.  The  interest  was  in 
arrears  on  these  two  mortgages  at  that  time.  Mr.  Wells  requested 
additional  security  for  the  mortgage  held  by  the  defendant  and  also 
to  secure  the  pa)rment  of  $4,000  interest  then  due  on  the  first  mort- 
gage. Mr.  Williams  stated  that  he  had  a  large  manufacturing  plant 
in  Bristol,  Va.,  which  was  practically  free  and  clear,  but  Mr.  Wells 
did  not  then  wish  to  take  a  mortgage  on  that. 

The  plaintiff  at  lliat  time  was  the  owner  in  fee  simple  of  property 
in  Stamford,  Conn.,  and  Mr.  Wells  asked  Mr.  Williams  if  he  could 
get  a  mortgage  from  Mrs.  Williams  on  that  property ;  but  Mrs.  Wil- 
liams dechned  to  give  a  mortgage  on  that  property  as  additional  se- 
curity for  the  Madison  avenue  mortgage.  Subsequently  Mr.  Williams 
told  Mr.  Wells  that  Mrs.  Williams  would  agree  to  give  a  mortgage 
on  the  Stamford  property  for  enough  to  pay  the  interest  on  the  first 
and  second  mortgages  on  the  Madison  avenue  property  and  the  bal- 
ance to  be  paid  in  cash  to  Mr.  Wilhams,  and  on  the  12th  of  Janu- 
ary, 1910,  Mr.  Williams  signed  the  following  letter,  which  had  been 
dictated  by  Mr.  Wells: 

"Messrs.  Wells  ft  Snedeker — Dear  Sirs:  I  agree  to  give  you  a  mortgage 
for  $35,000  on  the  Stamford  property,  out  of  which  your  clients  are  to  ad- 
vance $12,500  to  be  used  as  follows:  $4,000  and  interest  thereon  to  pay  inter- 
«st  to  Union  Dime  Savings  Bank  on  account  of  the  Madison  avenue  prop- 
erty; $900  for  interest  on  the  second  mortgage;  $625  for  interest  on  the 
Stamford  property,  and  the  balance  in  cash.    The  balance  of  the  mortgage, 
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$22,S0O,  less  reasonable  fees,  to  be  advanced  when  yonr  clients  are  satisfied 
as  to  the  Virginia  property  and  will  receive  It  as  security." 

On  January  12,  1910,  plaintiff  and  her  husband  executed  a  mort- 
gage to  the  Rutherford  Realty  Company  for  $35,000  upon  the  Stam- 
ford property,  subject  to  an  existing  mortgage  thereon  for  $50,000, 
conditioned  as  follows: 

"The  condition  of  this  deed  is  snch  that  whereas  the  said  John  T.  Wil- 
liams is  Justly  indebted  to  the  said  grantee  in  the  sum  of  $35,000,  as  evidenced 
by  his  promissory  note  of  that  amount  of  even  date,  herewith  payable  to  the 
said  grantee  ninety  days  after  date  for  value  received,  with  Interest  at  the 
rate  of  sir  per  cent,  per  annum :  Now,  therefore,  if  said  note  shall  be  well 
and  truly  paid  according  to  its  tenor  and  the  said  grantor  shall  pay  to  the 
said  grantee  when  due  all  moneys  expended  by  it  for  Insurance  upon  the 
aforesaid  premises  or  any  part  thereof,  th^i  this  deed  Shall  be  void,  other- 
wise to  remain  In  full  force  and  efTect" 

On  various  dates  from  January  14  to  May  19,  1910,  the  defendant 
advanced  upon  the  promissory  note  referred  to  $14,935.24.  Mr.  Wil- 
liams testified  that  on  May  19th  he  went  to  Mr.  Wells'  office  to  see 
if  he  could  get  some  additional  money  on  this  mortgage,  and  that 
Mr.  Wells  said  to  him : 

"  'Now  look  here,  we  might  as  well  get  this  thing  settled  now,  I  am  going 
to  charge  you  $4,000.'  I  made  some  objection.  He  said,  'It  is  a  question 
.  of  either  getting  that  $4,000  which  we  charge  for  acting  as  attorneys,  or 
else  we  shall  go  ahead  and  foreclose  the  mortgage  on  the  property,'  the  $30,- 
000  mortgage  on  the  Madison  avenue  property.  *  *  *  He  said  this  to  me 
before  I  signed  the  paper.  Wells  &  Snedeker,  as  lawyers,  never  rendered  me 
a  bill  for  services.  On  the  occasion  of  this  Interview  he  did  not  tell  me  what 
he  was  charging  that  $4,000  for.  •  •  •  They  did  not  say  anything  about 
the  $4,000  was  for  getting  the  Rutherford  Realty  Company  to  make  this  loan. 
He  simply  said  he  was  going  to  charge  me  $4,000.  Q.  Did  the  Rutherford 
Realty  Company  pay  you  $4,000  so  that  you  could  pay  It  to  Wells  ft  Snede- 
ker?   A.  No,  sir ;  they  did  not    I  did  not  get  any  more  money." 

Mr.  Wells  stated  that  unless  Mr.  Williams  signed  the  paper  he 
produced  he  would  not  make  any  further  advances.  This  paper  which 
Mr.  Williams  signed  and  acknowledged  on  said  May  19.  1910,  after 
discussion  and  to  obtain  the  said  advance  of  $2,500,  is  as  follows : 

"Whereas  John  T.  Williams  and  Lionlse,  his  wife,  executed  a  certain  mort- 
gage to  the  Rutherford  Realty  Company  affecting  property  at  Stamford,  Conn., 
and  recorded  in  the  land  record  ofSce  in  Book  No.  140,  page  214 ;  and,  where- 
as, various  amounts  having  been  advanced  thereon,  amounting  at  this  date 
to  eighteen  thousand,  nine  hundred  and  thirty-five  and  24/100  dollars  ($18,935.- 
24)  of  principal  and  two  hundred  and  four  and  33/100  ($204.33)  dollars  of 
Interest  on  advances  to  this  date :  Now  it  is  agreed,  that  no  further  advances 
shall  be  made  but  that  said  mortgage  shall  stand  as  security  for  said  amounts 
and  interest,  and  also  as  collateral  security  for  a  certain  other  mortgage  of 
thirty  thousand  ($30,000)  dollars  held  by  said  Rntberfoid  Realty  Company  on 
premises  Nos.  778-780  Madison  avenue.  In  the  borough  of  Manhattan,  city  of 
New  York,  and  the  said  John  T.  Williams  hereby  charges  the  premises  de- 
scribed in  the  mortgage  recorded  at  Stamford  with  the  payment  of  the 
said  mortgage  on  Madison  avenue.  Witness  the  hand  and  seal  of  said  John 
T.  Williams  this  19th  day  of  May,  1910." 

After  the  signing  of  this  paper,  Mr.  Williams  received  $2,500,  which 
is  included  in  the  amount  set  forth  therein. 
On  August  2,  1911,  Mrs.  Williams'  attorney  wrote  Wells  &  Sne- 
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decker  asking  for  the  dates  and  amounts  of  each  separate  advance 
making  up  the  total  claimed,  and  on  the  7th  day  of  August  they  sent 
a  statement  in  writing,  the  final  item  thereof  being,  "May  19th,  fees 
and  services  on  all  matters,  $4,000." 

In  November,  1911,  Mrs.  Williams  had  arranged  for  a  new  and 
additional  $50,000  mortgage  on  her  property  in  Stamford;  but  the 
new  mortgagee  declined  to  close  the  transaction  unless  the  satisfaction 
piece  of  the  Rutherford  Realty  Company  mortgage  was  delivered. 
Under  date  of  the  10th  of  November,  Mrs.  Williams  wrote  to  the 
defendant : 

"Gentlemen:  With  reference  to  yonr  claim  that  the  sum  of  $18,935.24  la 
the  amount  advanced  by  you  under  the  terms  of  the  mortgage  and  the  note 
securing  the  same  covering  my  propert7  at  Stamford,  C!onn.,  I  beg  to  advise 
you  that  the  item  of  $4,000  of  May  ID,  1910,  Included  In  that  amount.  Is  not 
an  advancenent  covered  by  the  said  note  or  mortgage,  and  that  you  have  no 
ri^t  to  exact  the  payment  of  the  same.  If  you  Insist  that  you  will  not  de- 
liver a  release  of  the  said  mortgage  upon  payment  of  $14,935.24  with  Inter- 
est, and  insist  upon  your  alleged  right  to  receive  the  additional  $4,000,  in 
order  to  clear  the  title  and  carry  out  my  contracts  with  third  parties,  a 
condition  of  which  is  the  release  of  your  mortgage,  I  shall  pay  the  same 
under  protest  and  under  duress,  and  hereby  notify  you  that  for  this  illegal 
exaction  steps  will  be  promptly  taken  to  hold  you  responsible  in  suitable  le- 
gal proceedings.  As  you  are  aware,  there  Is  not  the  slightest  foundation  for 
any  dalm  on  your  part  that  the  said  $4,000  was  advanced  to  hie  or  to  any 
one  on  my  behalf  or  with  my  knowledge,  and  as  you  must  be  aware,  there  is 
absolutely  no  foundation  for  your  contention  that  the  same  Is  due  to  you  and 
secured  by  the  mortgage  in  question." 

On  the  17th  of  November,  1911,  at  Mr.  Wells'  office,  Mrs.  Wil- 
liams' attorneys  offered  Mr.  Wells  $16,500  in  legal  tender  in  satis- 
faction of  the  amount  claimed  to  be  due  under  this  Stamford  mort- 
gage. Mr.  Wells  declined  to  take  it.  Mr.  Green  said  that  that  was 
the  exact  amount  due  under  the  agreement  and  interest.  Mr.  Wells 
stated  that  it  was  not  the  right  amount ;  that  there  was  $4,000  addi- 
tional. Mr.  Green  then  stated  that  a  new  loan  was  being  closed  on 
the  Stamford  property,  and  that  it  was  necessary  for  a  satisfaction 
piece  to  be  obtained  of  the  Wells  mortgage,  and  that  therefore  the  $4.- 
000  would  be  paid  under  duress  and  compulsion.  Mr.  Wells  replied 
that  it  was  justly  due.  Mr.  Green  then  paid  to  Mr.  Wells  the  full 
amount  claimed,  being  $20,840.58.  Shortly  thereafter  this  action  was 
instituted  to  recover  5ie  said  amount ;  the  summons  being  dated  No- 
vember 29,  1911. 

As  shown  by  the  testimony,  and  as  apparent  on  the  face  of  the 
letter  of  January  12th,  there  was  in  contemplation  a  substitution  of 
a  mortgage  upon  Mr.  Williams'  Virginia  property,  for  the  mortgage 
on  his  wife's  Stamford  property  under  certain  circumstances.  This 
substitution  was  never  made.  A  large  part  of  the  moneys  advanced 
by  the  defendant  was  expended  in  the  payment  of  interest,  taxes, 
and  the  like  upon  the  Madison  avenue  property,  upon  which  there 
was  a  mortgage  of  $160,000  prior  to  the  defendant's  mortgage  of 
$30,000;  so  that  this  position  of  the  moneys  which  defendant  ad- 
vanced was  expended  for  its  benefit  by  bettering  its  security,  evidenced 
by  the  second  mortgage  on  said  property. 
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We  cannot  find  what  services  were  rendered  which  were  of  the 
claimed  value  of  $4,000.  The  only  tangible  service  was  the  obtaining 
of  the  advances  of  $14,935.24  on  this  Stamford  mortgage.  The  work, 
labor,  and  services  of  Mr.  Wells  in  persuading  himself,  as  managing- 
director  of  the  defendant,  to  take  the  mortgage  and  advancing  the 
money,  hardly  seem  to  have  called  for  such  remuneration;  nor  is 
$4,000  a  reasonable  fee  or  bonus  for  the  obtaining  of  $14,935.24,  es- 
pecially when  interest  was  paid  on  said  sum  and  it  was  amply  secured. 
Mr.  Wells  claims  that  his  relation  to  Mr.  Williams  from  the  incep- 
tion of  this  affair  in  December,  down  to  the  19th  of  May,  when  the 
last  advance  was  made,  was  that  of  attorney  and  client.  If  so,  the 
obligation  rests  upon  him  to  show  the  fairness  of  this  transaction. 

The  question  presented  upon  this  appeal  is  whether,  under  the  cir- 
cumstances disclosed,  the  payment  by  Mrs.  Williams  of  the  $4,000 
for  services  claimed  to  have  been  rendered  by  Wells  &  Snedecker 
as  attorneys  to  her  husband  down  to  May  19,  1910,  included  by  them 
in  the  amount  claimed  to  be  due  to  the  Rutherford  Realty  Oxnpany, 
of  which  Mr.  Wells  was  the  managing  director  and  Mr.  Snedecker 
the  president,  upon  the  mortgage  upon  her  property  executed  by  her 
to  said  company,  after  having  made  a  legal  tender  of  the  full  amount 
of  the  actual  moneys  advanced  with  interest  thereon,  and  under  a 
claim  of  duress  and  compulsion  in  order  to  obtain  a  satisfaction  of 
said  mortgage  in  order  to  consummate  a  larger  loan  upon  the  same 
security  which  had  been  negotiated  conditioned  upon  the  satisfaction 
of  defendant's  mortgage,  was  such  an  involuntary  payment  as  in  the 
contemplation  of  the  law  can  be  recovered  by  action. 

In  Kilpatrick  v.  Germania  Life  Insurance  Co.,  183  N.  Y.  163,  75 
N.  E.  1124,  2  L.  R.  A.  (N.  S.)  574,  111  Am.  St.  Rep.  722,  a  mort- 
gage given  on  the  28th  of  August,  1899,  was  payable  on  August  1, 
1901,  with  interest  payable  semiannually  on  February  and  August 
1st.  The  privilege  was  accorded  the  mortgagor  of  paying  the  prin- 
cipal sum  and  interest  at  any  time  after  August  28,  1900,  and  prior 
to  August  1,  1901,  upon  the  payment  in  addition  to  the  principal  sum 
and  interest  of  the  further  sum  of  $1,000.  The  mortgage  also  con- 
tained the  usual  covenant  that  upon  default  in  the  payment  of  interest 
the  principal  sum  should,  at  the  option  of  the  mortgagee,  become  due 
and  payable  immediately.  There  was  default  in  payment  of  interest 
due  August  1,  1900.  The  mortgagor  sought  to  make  some  arrange- 
ment as  to  the  payment  of  interest,  but  was  informed  that  counsel  had 
been  instructed  to  foreclose  and  a  summons  and  complaint  in  a  fore- 
closure action  was  served.  Thereafter  he  notified  the  counsel  for  the 
defendant  that  he  would  be  ready  to  pay  the  amount  of  the  bond  and 
mortgage  with  interest  within  a  day  or  two  and  that  he  had  arranged 
for  a  new  loan  on  the  same  premises.  Defendant's  counsel  informed 
the  mortgagor  that  he  was  sorry,  but  his  cUent  had  withdrawn  his 
foreclosure  suit,  and  it  was  actually  discontinued  by  an  ex  parte  order 
and  proposed  to  sue  for  the  interest  only,  and  that  they  would  not 
receive  payment  of  the  principal  sum  due  under  the  bond  and  mort- 
gage unless  plaintiff  paid  the  additional  sum  of  $1,000.  The  mort- 
gagor paid  the  principal,  interest,  and  $1,000  bonus,  protesting  at  the 
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same  time  that  the  latter  was  an  illegal  exaction  and  was  money  not 
due  the  defendant.    The  court  said: 

"The  sole  question  presented  is  whether  the  payment  of  this  bonus  of  $1,- 
000  was,  under  the  circumstances,  voluntary  or  exacted  when  the  plaintiff 
was  under  duress.  •  •  •  The  plaintiff,  in  view  of  the  way  business  is 
done  in  giving  a  new  mortgage  to  pay  off  the  old  one,  could  not  wait  to  make 
a  tender  and  take  legal  action  and  he  was  not  obliged  to.  He  could  sub- 
mit to  the  exaction  and  pay  the  bonus,  and  sue  to  recover  It  back,  because 
sndi  a  payment  is  not  voluntary.  In  effect  the  defendant  held  plaintiff's 
property  In  Its  grasp  through  its  lien  thereon  and  would  not  surrender  It  nn- 
tU  the  unlawful  exaction  was  complied  with.  The  payment  was  made  to  free 
the  property  from  the  duress  as  much  as  If  it  had  been  a  chattel  and  the 
defendant  Iiad  It  In  his  possession  under  a  pledge,  refusing  to  part  with  It 
unless  the  bonns  was  paid.  Under  these  drcumstances,  the  compulsion  was 
illegal,  unjust,  and  oppressive,  and  the  plaintiff,  having  submitted  under  pro- 
test, had  the  right  to  recover,  according  to  the  authorities.  The  refusal  of 
the  defendant  to  accept  the  mortgage  debt  and  Interest  unless  the  bonus 
was  paid  placed  the  plaintiff  in  a  position  where  he  was  compelled  to  sub- 
mit to  the  exaction  In  order  to  receive  a  satisfaction  of  the  defendant's 
mortgage  and  secure  the  money  on  the  new  loan  which  would  protect  him  in 
the  emergency." 

It  seems  to  me  under  that  authority,  and  the  cases  therein  cited, 
that  the  well-established  rule,  that  a  payment  involuntarily  made  under 
duress  of  goods  may  be  recovered,  has  been  extended  to  cover  real 
estate  transactions,  and  that,  under  the  facts  developed  in  the  case 
at  bar,  the  court  was  justified  in  submitting  the  facts  to  the  jury  for 
them  to  determine  whether,  within  the  definition  as  given  by  him,  the 
payment  complained  of  was  voluntary  or  involuntary,  and  that  the 
jury  was  justified  in  finding  that  the  plaintiff  was  compelled  to  make 
a  payment  not  contemplated  in  the  original  transaction  and  for  which 
she  was  not  liable,  to  free  her  property  from  the  lien  of  the  mortgage, 
so  that  she  might  consummate  the  loan  which  she  had  negotiated  for 
the  purpose  of  paying  off  this  prior  mortgage  upon  her  property. 

The  judgment  and  order  appealed  from  should  therefore  be  af- 
firmed, with  costs  to  the  respondent. 

DOWLING,  J.,  concurs. 


(158  App.  Diy.  252.) 

PEOPLE  ex  rel.  NEW  YORK  CENT.  &  H.  B.  R.  CO.  ▼.  WALSH, 
Deputy  Comptroller,  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department    November  26,  1913.) 

1.  Hakdauus  (S  101*) — SxTBjKcTs  OF  RELiEr — AuDrriNO  Officers. 

Mandamus  will  not  be  granted  to  control  the  discretion  of  state  audit- 
ing officers  and  to  dictate  their  disposition  of  a  claim  growing  out  of  the 
construction  of  tiie  Barge  Canal,  nor  to  compel  them  to  approve  or  allow 
a  claim  or  any  particular  items  thereof. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  {{  211-216;  Dec. 
Dig.  1 101.»] 

2.  MxNDAiTDS  (S  102*) — Subjects  of  Relief — Ministesiai.  Dxtit. 

Where  the  law  has  appointed  another  officer  or  tribunal  to  examine  and 
certify  claims  against  the  state  and  has  made  such  certificate  conclusive, 

•For  other  cases  see  same  topic  &  J  nuubsb  in  Dec.  &  Am.  Bigs.  1M7  to  date,  ft  Rep'r  Indexes 
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the  dnty  of  the  andltor  or  other  proper  officer  to  draw  a  warrant  for  the 
payment  thereof  is  purely  a  ministerial  duty  enforceable  by  mandamas. 

[Ed.  Note.— For  other  cases,  see  Mandamas,  Cent  Dig.  S{  217-219,  221, 
222 ;   Dec  Dig.  i  102.*] 

3.  Canals  (S  5*>— Establishment  and  Maintbnanob — CoNSTrrcnoNAi  Pro- 

visions. 

Under  Const,  art.  8,  1 10,  authorizing  the  Legislature  to  provide  for  the 
improvement  of  canals,  and  section  8,  providing  that  the  Legislature  shall 
not  sell,  lease,  or  otherwise  dispose  of  the  state  canals  which  shall  remain 
the  property  of  the  state  and  under  its  management  forever,  the  state 
must  have  the  absolute  title  to  the  canals  and  to  so  much  of  the  adjacent 
land  as  is  necessary  for  their  maintenance  and  operation. 

[Ed.  Nota — For  other  cases,  see  Canals,  Dec.  Dig.  i  6.*] 

4.  Railboads  (8  76*) — Hioht  of  Wat — Fkancbibb. 

Under  Railroad  Law  (Consol.  Laws  1910,  c.  49  [Laws  1910,  c  481])  |  8, 
Bubd.  4,  giving  a  domestic  railroad  the  right  to  construct  its  road  across 
any  of  the  canals  of  the  state  which  its  roate  shall  intersect,  the  railroad 
has  no  title  in  or  to  the  bed  of  the  canal,  but  only  a  franchise  necessary 
for  carrying  out  its  purposes  and  consistent  with  Const,  art  7,  ||  8,  10, 
requiring  the  state  to  own  and  operate  its  canals. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  {{  195,  196,  199- 
201 ;  Dec.  Dig.  S  76.*] 

6.  Mandamus  (S  93») — Boabds  and  Pttblio  Officbbs — Contracts. 

Under  Const  art  7,  IS  8,  10,  the  state  must  have  the  absolute  title  to 
its  canals  and  to  so  much  of  the  adjacent  land  as  Is  necessary  for  their 
maintenance  and  operation  by  the  state.  Laws  1910,  c.  334,  am^iding 
Laws  1908,  a  195,  authorized  a  special  examiner  and  appraiser  to  make 
agreements  for  the  purchase  of  specific  property  within  the  survey  made 
by  the  state  engineer,  and  if  in  the  opinion  of  the  canal  board  it  was  pos- 
sible to  acquire  for  the  state  "a  good  title  to  the  entire  Interest  of  any 
specific  parcel  of  land  or  other  property  or  right  necessary  for  said  im- 
provement within  the  survey,"  to  determine  the  compensation  to  be  paid 
therefor,  which  upon  audit  should  be  paid  by  a  warrant  of  the  comptroller 
or  treasurer,  field  that  upon  taking  the  property  of  a  railroad  which 
crossed  the  canal,  the  special  appraiser  and  the  canal  board  we're  without 
authority  to  contract  to  convey  to  the  railroad  an  easement  in  the  prop- 
erty so  taken,  since  if  the  conveyance  were  made  the  state  would  not  have 
acquired  a  good  title  to  the  "entire  interest"  of  the  parcel,  and  hence  that 
specific  performance  of  the  contract  would  not  be  compelled  by  manda- 
mus. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  1 196 ;  Dec.  Dig. 
S  93.*] 
6.  Mandamus  (S  176*) — Jurisdiction  of  Relief — Parties  Defendant. 

Mandamus  should  not  go  to  the  extent  of  commanding  persons  not  par- 
ties to  the  proceeding,  as  by  directing  a  state  special  examiner  and  ap- 
praiser to  procure  the  execution  of  a  conveyance  to  relator  from  the 
proper  state  officers  whoever  they  may  be. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  SS  392-394;  Dec. 
Dig.  8  176.*] 

Kellogg  and  Howard,  JJ.,  dissenting  in  part 

Appeal  from  Special  Term,  Albany  County. 

Mandamus  by  the  People,  on  the  relation  of  the  New  York  Central 
&  Hudson  River  Railroad  Company,  against  Michael  J.  Walsh,  D^uty 
Comptroller,  acting  as  Comptroller  of  the  State  of  New  York,  Dun- 
can W.  Peck,  Superintendent  of  Public  Works  of  the  State  of  New 
York,  and  William  B.  Milliman,  Special  Examiner  and  Appraiser  of 

•For  other  caaM  m*  suna  topic  k  i  NtniBBB  tn  D«o.  4k  Am.  Diga.  HOT  to  data,  *  Rap'r  Indazas 
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Canal  Lands  of  the  State  of  New  York.  From  an  order  granting 
the  relator's  motion  for  a  peremptory  writ,  defendants  appeal.  Order 
reversed,  and  motion  for  peremptory  writ  denied. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Thomas  Carmody,  Atty.  Gen.,  and  Edward  J.  Mone,  Deputy  Atty. 
Gen.,  for  appellants. 

Visscher,  Whalen  &  Austin,  of  Albany  (H.  Le  Roy  Austin,  of  Al- 
bany, of  counsel),  for  respondent 

WOODWARD,  J.  The  order  appealed  from  commands  the  acting 
comptroller  to  audit  the  claim  of  relator  and  to  draw  his  warrant 
upon  the  State  Treasurer  for  the"  sum  of  $352,993.50,  with  interest, 
and  commanding  the  superintendent  of  public  works  to  execute  and 
deliver  to  relator  a  conveyance  of  an  easement  in  certain  real  estate, 
and  commanding  the  special  examiner  and  appraiser  to  execute,  or 
procure  the  execution  of,  and  delivery  to  relator  of,  a  conveyance  of 
an  easement  in  said  real  estate.  These  things  are  commanded  for  the 
purpose  of  the  settlement  of  relator's  damages  arising  by  reason  of 
Barge  Canal  Appropriation  No.  1,874,  and  in  accordance  with  a  writ- 
ten agreement  entered  into  between  the  special  examiner  and  appraiser 
and  ue  relator. 

[1]  There  can  be  no  question  that  under  ordinary  circumstances  the 
State  Comptroller,  or  his  deputy,  is  called  upon  to  audit  claims  against 
the  state  growing  out  of  the  construction  of  the  Barge  Canal,  and  the 
general  rule  is  that  the  writ  will  not  be  granted  to  control  such  offi- 
cers' discretion  and  dictate  their  disposition  of  the  claim.  It  is  also 
well  established  that  auditing  officers  cannot  be  compelled  to  approve 
or  allow  a  claim  or  any  particular  items  thereof,  or  fo  allow  any  speci- 
fied amount  19  Am.  &  Eng.  Ency.  of  Law,  783 ;  People  ex  rel.  Gran- 
nis  v.  Roberts,  163  N.  Y.  70,  57  N.  E.  98. 

[2]  Where,  however,  the  law  has  appointed  another  officer  or  tri- 
bunal to  examine  and  certify  the  claim,  and  made  such  certificate  or 
allowance  conclusive;  the  duty  of  the  auditor  or  other  proper  officer 
to  draw  a  warrant  for  the  payment  of  such  claim  is  a  purely  minis- 
terial duty  and  may  be  enforced  by  mandamus.  19  Am.  &  Eng.  Ency. 
of  Law,  787;  Matter  of  Freel,  148  N.  Y.  165,  42  N.  E.  586.  If  the 
question  involved  here  related  purely  to  the  drawing  of  a  warrant  for 
the  amount  agreed  upon  between  the  relator  and  the  special  examiner 
and  appraiser,  we  should  be  inclined  to  hold  that  the  order  was  prop- 
erly granted,  upon  the  ground  that  the  amount  of  the  claim  had  been 
fixed  by  officials  specially  provided  by  statute  for  this  purpose,  and 
that  the  comptroller  had  merely  a  ministerial  duty  to  perform  in  con- 
nection with  the  matter.  But  the  order  appealed  from  goes  much  fur- 
ther ;  it  commands  other  officers  to  make  conveyance  of  real  estate,  or 
an  interest  therein,  and  it  even  commands  the  special  examiner  and  ap- 
praiser to  make  a  conveyance,  or  procure  some  proper  party  to  make 
a  conveyance,  of  an  easement  under  the  terms. of  a  certain  contract, 
and  it  becomes  necessary  to  determine  whether  there  was  any  author- 
ity for  making  such  a  contract,  and  if  the  order  is  for  the  enforce- 
144  N.Y.S.— 24 
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ment  of  a  strictly  legal  right  on  the  part  of  the  relator  and  for  which 
it  has  no  other  proper  remedy. 

In  November,  1909,  acting  under  the  provisions  of  chapter  147  of 
the  Laws  of  1903,  known  as  the  Barge  Canal  Act,  the  proper  officers 
of  the  state  of  New  York  served  upon  the  relator  a  copy  of  the  Barge 
Canal  Appropriation  Map  No.  1,874,  with  notice  of  filing  thereof,  and 
by  such  notice  demanded  immediate  possession  of  such  property  as 
was  described  on  said  map.  The  property  demanded  constituted  a  part 
of  the  relator's  right  of  way  586.3  feet  in  length,  u$ed  for  the  tracks 
of  the  New  York  Central  &  Hudson  River  Railroad.  In  other  words, 
the  route  of  the  Barge  Canal  intersected  that  of  the  relator's  railroad, 
and  it  became  necessary  for  the  state  to  appropriate  the  lands  already 
dedicated  to  one  public  purpose  to  &  second  public  purpose,  and  to  this 
end  it  became  necessary  for  the  relator  to  construct  a  bridge  over  the 
Barge  Canal,  at  a  considerable  cost  for  construction  and  maintenance, 
and  the  value  of  the  real  estate  owned  by  the  relator,  together  with  the 
cost  of  construction  and  maintenance  of  the  bridge,  b^ame  a  matter 
for  adjustment  between  the  relator  and  the  state. 

[3]  Under  the  Constitution  of  this  state  (section  10,  art.  7),  the 
Legislature  is  authorized  to  provide  for  the  improvement  of  the  canals, 
and  by  section  8  of  the  same  article  it  is  provided  that : 

"The  Legislature  shall  not  sell,  lease  or  otherwise  dispose  of  the  Erie  Canal, 
the  Oswego  Canal,  the  Champlatn  Canal,  the  Cayuga  and  Seneca  Canal,  or 
the  Black  River  Canal ;  but  they  shall  remain  the  property  of  the  state  and 
under  its  management  forever." 

It  will  thus  be  seen  that  the  state  must  have  the  title  to  the  canals 
and  to  the  lands  necessary  for  the  maintenance  and  operation  of  the 
same;  they  are  to  "remain  the  property  of  the  state  and  under  its 
management  forever,"  and  this  requires  an  absolute  title  to  all  of  the 
property  included  in  the  canals  and  in  so  much  of  the  land  adjacent  to 
the  prism  as  is  necessary  for  the  maintenance  and  operation  of  the 
canals  as  a  means  of  transportation.  When  it  became  necessary  to  in- 
tersect the  right  of  way  of  the  relator's  railroad,  it  devolved  upon  the 
state  to  purchase  of  the  relator  its  rights  in  the  real  estate  to  the  full 
width  of  the  canal  and  its  appurtenances,  and  to  pay  all  of  the  damages 
which  the  relator  should  sustain  by  reason  of  the  taking  of  this  por- 
tion of  its  roadbed  and  right  of  way,  and  the  state  had  no  right,  under 
the  law,  to  take  more  of  the  relator's  property  than  was  necessary  for 
the  public  purpose  contemplated  by  chapter  147  of  the  Laws  of  1903, 
and  which  was  pointed  out  by  the  map  above  referred  to,  and  it  had 
no  right  to  take  less  than  all  of  the  property  rights  of  the  relator  in 
and  to  such  real  estate,  subject  to  the  payment  of  just  compensation 
for  the  property  taken  and  the  resulting  damages  to  the  relator's  remain- 
ing property. 

[4]  It  is  true,  of  course,  that  under  the  provisions  of  subdivision  4 
of  section  8  of  the  Railroad  Law  (chapter  481,  Laws  of  1910),  the  re- 
lator, as  a  domestic  railroad  corporation,  has  the  right  to  "construct 
its  road  across,  along  or  upon  any  stream,  water  course,  highway,  plank 
road,  turnpike,  or  across  any  of  the  canals  of  the  state,  which  the  route 
of  its  road  shall  intersect  or  touch" ;  but  this  does  not  give  the  railroad 
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company  any  title  in  or  to  the  bed  of  the  canal ;  it  is  a  privilege,  in  the 
nature  of  a  franchise,  necessary  for  carrying  out  the  purposes  of  the 
corporation,  and  is  consistent' with  the  provisions  of  tiie  Constitution 
which  require  the  state  to  own  and  operate  the  canals.  Owning  the 
fee  and  being  charged  with  the  duty  of  managing  the  canals  forever, 
the  state  has  the  full  power  to  regulate  the  manner  in  which  the  relator 
shall  cross  its  canals,  and  as  well  those  to  be  constructed  in  the  im- 
provement of  the  canals  as  in  those  which  existed  at  the  time  the  rail- 
road was  constructed,  subject,  of  course,  to  the  payment  of  just  com- 
pensation for  the  damages  sustained. 

[5]  By  the  provisions  of  chapter  334  of  the  Laws  of  1910,  the  for- 
mer statute  in  reference  to  a  special  examiner  and  appraiser  of  canal 
lands  was  amended  (Laws  1908,  c.  195),  and  it  provided  that  this  spe- 
cial examiner  and  appraiser  should  be  charged  with  the  duty  of  visiting 
and  inspecting  the  "lands,  structures  and  water  rights,  or  property 
rights  appertaining  thereto,  appropriated  for  the  use  of  the  improved 
canals,  and  for  the  purposes  of  the  work  of  improvement  authorized 
by  chapter  one  hundred  and  forty-seven  of  the  laws  of  nineteen  hun- 
dred and  three,  as  provided  by  section  four  of  said  acts  and  acts  amen- 
datory thereof,"  and  that : 

Such  "special  examiner  and  appraiser  •  •  •  either  upon  the  application 
of  the  owners  of  such  lands,  structures  and  waters,  or  property  rights  per- 
taining thereto,  or  of  the  superintendent  of  public  works,  may  fix  and  deter- 
mine with  each  or  any  of  said  respective  owners  upon  a  fair  valuation  of  any 
specific  iwrtlon  of  said  real  property,  structures,  waters  or  property  or  rights 
connected  therewith,  or  damage  resulting  to  any  such  owner  or  occupant,  and 
may  agree  upon  a  price  to  be  paid  therefor  by  the  state  and  accepted  by  said 
respective  owner  or  owners  in  full  compensation  for  such  specific  property  or 
rights,  or  for  the  damage  caused  by  said  work  or  improvement  •  •  •  If 
in  the  opinion  of  the  canal  board  it  is  possible  by  means  of  such  appraisal  and 
agreement,  to  acquire  for  the  state  a  good  title  to  the  entire  Interest  of  any 
spedflc  parcel  of  land  or  other  property  or  right  necessary  for  said  Improve- 
ment within  the  survey  made  by  the  state  engineer  and  surveyor  and  cer- 
tified by  him,  •  •  •  and  that  it  will  be  for  the  advantage  of  the  state  to 
obtain  such  specific  property  or  right  without  condemnation  proceedings  or 
resort  by  said  owners  to  the  Court  of  Claims,  said  canal  board  shall  approve 
snch  agreement  so  entered  into  with  such  owners,  and  upon  the  presentation 
and  delivery  of  proi)er  conveyances,  duly  approved  by  the  Attorney  General, 
said  canal  board  may  certify  its  acceptance  thereof  to  the  comptroller  for  pay- 
ment under  the  provlslonp  of  section  thirteen  of  chapter  one  hundred  and 
forty-seven  of  the  laws  of  nineteen  hundred  and  three,  and  acts  amendatory 
thereof,  to  the  owner  or  owners  severally  named  therein.  The  treasurer  shall 
pay  to  such  owner  or  owners  upon  the  warrant  of  the  comptroller,  after  due 
audit  by  him,  the  amounts  specified  in  such  certificates." 

Here  is  clear  authority  for  the  special  examiner  and  appraiser  to  en- 
ter into  agreements  for  the  purchase  of  specific  property  within  the 
survey  made  by  the  state  engineer  and  surveyor  and  certified  by  him, 
and,  with  the  approval  of  the  canal  board,  to  determine  the  amount  of 
comp>ensation  to  be  paid ;  but  where  is  the  authority  for  the  contract 
which  has  in  effect  been  decreed  to  be  specifically  performed  by  the  or- 
der here  under  review  ?  What  authority  is  given  to  the  special  exami- 
ner and  appraiser  and  the  canal  board  to  enter  into  a  trade  in  refer- 
ence to  the  real  property  required  for  canal  purposes  by  the  state? 
What  right  have  any  of  these  persons  to  enter  into  a  contract  to  convey 


Digitized  by 


Google 


372  144  NBW  TORK  SUPFLBHBNT  (Sup.  Ct 

any  part  of  the  lands  held  for  canal  purposes,  or  to  grant  any  easements 
therein  ?  The  statute  does  not  in  terms  provide  for  anything  more  than 
the  agreement  upon  the  price  to  be  paid,  the  just  compensation  to  be 
made  for  the  taking  of  specific  property,  and,  under  the  prescribed  con- 
ditions, the  treasurer  is  to  pay  the  amount  agreed  upon.  Beyond  this 
there  is  no  authority  to  act.  No  one,  not  even  the  Legislature  itself, 
has  the  power  to  sell  or  convey  any  property  held  for  canal  purposes — 
certainly  no  right  to  convey  any  part  of  the  canal  prism — and  this  is 
what  is  attempted  to  be  done  under  the  contract.  The  contract  pro- 
vides for  taking  the  property  included  in  the  map  which  has  been 
filed  and  under  which  the  state  acquires  the  right  to  possession,  and  to 
pay  therefor  a  specific  sum  of  money,  and  then  the  state  is  to  convey 
an  easement  in  the  property  thus  disposed  of  to  the  relator,  for  rail- 
road purposes,  and  it  is  agreed  in  the  contract  that :    ' 

"Such  quitclaim  deed  executed  by  the  party  of  the  first  part  shall  also  con- 
tain a  specific  statement  that  it  is  intended  to  convey  thereby  an  easement  as 
therein  described,  and  that  such  conveyance  is  not  intended  to  be,  in  any 
sense,  a  franchise  or  license." 

So  that  if  the  contract  is  carried  out,  as  the  writ  directs,  the  state  o£ 
New  York  will  not  have  acquired  "a  good  title  to  the  entire  interest  o£ 
any  specific  parcel  of  land  or  other  property  or  right  necessary  for 
said  improvement  within  the  survey  made  by  the  state  engineer  and 
surveyor  and  certified  by  him"  (chapter  334,  Laws  of  1910),  but  will 
have  a  parcel  of  land  burdened  with  an  easement  for  railroad  purposes, 
and  which  is  entirely  inconsistent  with  the  provisions  of  the  Constitu- 
tion which  require  the  full  ownership  and  management  of  the  canals 
by  the  state.  The  law,  as  we  understand  it,  contemplates  nothing  less 
than  the  absolute  and  unqualified  ownership  of  the  canals,  with  the 
full  power  to  manage  the  same,  and  an  easement  in  any  part  of  the 
canal  lands  for  railroad  purposes  is  inconsistent  with  the  constitutional 
provisions  above  referred  to,  and  the  Legislature  not  having  author- 
ized any  different  contract  than  such  as  the  law  contemplates,  the  in- 
strument bearing  date  of  July  27,  1911,  and  which  purports  to  be  an 
agreement  between  the  state  and  the  relator,  is  not  of  binding  obliga- 
tion, because  beyond  the  authority  conferred  by  law. 

[6]  It  is  the  province  of  the  writ  of  mandamus  to  enforce  clear 
legal  rights,  and  it  should  not  be  extended  to  decree  specific  perform- 
ance of  contracts  which  are  clearly  in  excess  of  the  authority  vested 
in  state  officials,  and  it  certainly  should  not  go  to  the  extent  of  com- 
manding a  person  who  is  not  a  party  to  the  proceeding,  as  is  attempted 
in  the  direction  to  the  special  examiner  and  appraiser  who  is  directed 
to  procure  the  execution  of  a  conveyance  from  the  proper  state  officers, 
whoever  they  may  be. 

The  order  appealed  from  should  be  reversed,  with  costs. 

Final  order  reversed,  with  costs,  and  motion  for  peremptory  writ  of 
mandamus  denied,  with  $10  costs.  All  concur,  except  KELLOGG  and 
HOWARD,  JJ.,  who  vote  for  affirmance  as  to  the  mandamus  to  the 
comptroller  for  the  money  damages. 
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PEOPLE  ex  pel.  NEW  YORK  CENT.  &  H.  B.  K.  CO.  t.  WALSH, 

Deputy  Comptroller,  et  aL 

(Sapreme  Court,  Appellate  DlTlsion,  Tblrd  Departmoit    November  28,  1913.) 

Appeal  from  Special  Term,  Albany  County. 

Mandamus  by  the  People,  on  the  relation  of  the  New  York  Central  4e  Hnd- 
Bon  River  Railroad  Company,  against  Michael  J.  Walsh,  Deputy  State  Comp- 
troller, and  others  (Fox  Ridge  Case).  From  an  order  in  favor  of  relator,  de- 
fendants appeal.  Final  order  reversed  with  costs,  and  motion  for  peremptory 
writ  of  mandamus  denied. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD,  and 
WOODWARD,  JJ. 

Thomas  tSarmody,  Atty.  Gen.,  and  Edward  J.  Malone,  Deputy  Atty.  Gen.,  for 
appellants. 

Visscher,  Wbalen  4e  Austlii,  of  Albany  (H.  Le  Roy  Austin,  of  Albany,  of 
counsel)  for  respondent. 

PER  CURIAM.    Final  order  reversed,  with  costs,  and  motion  for  peremp- 
tory writ  of  mandamus  denied,  with  $10  costs,  on  the  opinion  In  People  ex  rel. 
,  N.  Y.  O.  &  H.  R.  R.  Co.  V.  Walsh,  144  N.  Y.  Supp.  367,  decided  herewith.    All 
concur,  except  KELLOGG  and  HOWARD,  JJ.,  who  vote  for  afDrmance  as  to 
the  mandamus  to  the  comptroller  for  the  money  damages. 


(159  App.  DlT.  279.)  

In  re  BOARD  OF  WATER  SUPPLY  OP  CITY  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Division,  Third  Department    November  26,  1913.) 

1.  Statutiw  (J  225%*) — Conbtbuotion — Corteufosariotts  STATtms. 

While  Laws  1905,  c.  723,  effective  June  3d,  entitled  "An  act  to  estab- 
lish a  state  water  commission,  to  define  its  powers  and  duties  and  mak- 
ing an  appropriation  therefor,"  should  be  construed  as  enacted  on  the 
same  day  as  Laws  1905,  c.  724,  providing  for  an  additional  water  supply 
for  New  York  City  and  the  acquisition  of  lands  for  reservoirs,  and  chap- 
ter 726,  relating  to  the  acquisition  of  property  for  a  water  supply  for 
New  York  City,  both  effective  on  the  same  day,  they  should  not  be  per- 
mitted to  modify  each  other  to  a  greater  extent  than  is  necessary  to  ef- 
fectuate each  enactment. 

[Ed.  Note. — For  other  cases,  see  Statutes,  Cent  Dig.  {  804;  Dec.  Dig. 
I  226%.»] 

2.  BJmineht  Dovain  (I  71*) — CoNSTKtrcTioN  of  Statut*. 

Laws  1905,  c.  723,  f  2,  effective  June  3d,  provides  that  no  in^nnicIpaUty 
or  other  body  for  it  shall,  "after  this  act  takes  effect,"  have  power  to  con- 
demn lands  for  additional  water  supply  without  first  submitting  maps, 
etc.,  and  section  3  requires  the  maps  to  be-  accompanied  by .  a  scheme  to 
provide  for  compensation  for  damages  to  property  resulting  from  the  tak- 
ing of  the  lands,  and  that  the  commission  shall  determine  whether  the 
plans  make  a  fair  provision  for  payment  of  damages.  Held,  that  chapter 
T2S  was  intended  to  conserve  the  rights  of  municipal  subdivisions  in  the 
local  water  supply,  and  was  independent  of  Laws  1905,  cc.  724  and  725, 
providing  a  complete  scheme  for  additional  water  supply  for  New  York 
City,  so  that  the  statutes  should  not  be  construed  together  In  determining 
the  right  of  an  owner  to  damages  for  property  taken  under  chapter  724. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  §g  ISO- 
187;  Dec.  Dig.  8  71.*] 
8.  ExiNENT  DouAiN  (i  162*) — Cokpenbatton — Business — ^BoABDme  House. 

Laws  1906,  c.  724,  I  12,  provides  that  after  a  hearing  upon  a  claim  for 
damages  for  property  taken  for  an  additional  water  supply  the  commis- 
sion "S&all  ascertain  and  determine  the  Just  and  equitable  compensation 
which  ought  Justly  to  be  made  by  the  dty  of  New  York  to  the  owners  or 
persons  Interested  in  the  real  estate  sought  to  be  acquired  or  affected 
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by  said  proceedings,  including  Just  and  equitable  compensation  to  ttae 
owner  of  any  leasehold  taken  or  affected" ;  section  19  permits  persons  in- 
terested in  realty  contiguous  to  the  lands  actually  taken,  wliich  may  be 
affected  by  the  construction  of  the  reservoirs,  to  receive  compensatton; 
and  section  42  authorizes  the  award  of  damages  for  property  not  actually 
taken  but  damaged,  which  section  was  amended  by  Laws  1906,  c.  314, 
so  as  to  provide  that  the  owner  of  any  established  business  on  June  1, 
1905,  which  was  directly  or  Indirectly  decreased  In  value  by  the  acquisi- 
tion of  land,  shall  have  a  right  to  damages  for  such  decrease  in  value; 
and  section  25  provides  that  the  term  "real  estate"  as  used  shall  Include 
all  easements  and  Incorporeal  hereditaments,  leaseholds,  etc.,  and  every 
interest  or  right,  legal  and  equitable,  in  land  or  water.  Held,  that  a 
claimant  who  owned  an  alleged  equitable  interest  in  land,  already  taken 
and  compensated  for  to  the  owner,  by  reason  of  having  conducted  a  large 
summer  boarding  house  thereon,  under  an  agreement  with  the  dWner,  was 
not  entitled  to  separate  damages  for  the  destruction  of  the  boarding 
house  business  by  the  taking  of  the  land  under  section  42,  as  amended ; 
since  such  damage  must  have  been  compensated  for  upon  tbe  taking  of  the 
land. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  H  403- 
406;   Dec.  Dig.  §  162.*] 

4.  Statuties  (S  183*) — Conbtructiow. 

A  thing  which  is  within  the  letter  of  a  statute  is  not  within  the  statute 
unless  it  be  within  the  intention  of  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent.  Dig.  |  261;  Dec.  Dig.  S 
183.»] 

Howard  and  Kellogg,  JJ.,  dissenting  In  part 

Appeal  from  Special  Term,  Ulster  County. 

In  the  matter  of  the  application  of  the  Board  of  Water  Supply,  on 
behalf  of  the  City  of  New  York,  to  acquire  real  estate.  From  an 
order  at  a  Special  Term  (81  Misc.  Rep.  19,  142  N.  Y.  Supp.  83)  deny- 
ing confirmation  of  an  award  made  to  Frank  V.  Bishop  and  another, 
claimants  appeal.    Affirmed  as  modified. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Brown  &  Slosson,  of  New  York  City  (Harrison  T.  Slosson,  of  New 
York  City,  of  counsel),  for  appellants. 

Archibald  R.  Watson,  Corp.  Counsel,  of  New  York  City  (William 
McM.  Speer,  of  New  York  City,  of  counsel),  for  respondent. 

WOODWARD,  J.  Frank  V.  and  De  Forest  Bishop  claim  to  have 
been  the  owners  and  proprietors  of  a  boarding  house  and  livery  busi- 
ness upon  a  tract  of  land  known  as  parcel  15,  section  1,  Ashokan  Res- 
ervoir, which  was  taken  into  physical  possession  by  the  city  of  New 
York  in  the  developing  of  its  new  water  supply,  under  the  provisions 
of  chapter  724  of  tfie  Laws  of  1905  and  the  amendments  thereto,  and 
this  proceeding  was  instituted  under  the  provisions  of  section  42  of 
that  act  as  amended  by  chapter  314  of  the  Laws  of  1906.  The  com- 
missioners have  made  an  award  of  $7,250  to  these  claimants,  and  the 
court  at  Special  Term  has  refused  to  confirm  this  award,  appointing 
new  commissioners  to  pass  upon  the  questions  involved.  Opinions 
were  handed  down  both  by  the  Business  Damage  Commis^on- No.  1, 
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and  the  learned  court  at  Special  Term,  arid  the  claimants  appeal  to 
this  court  from  the  order. 

The  broad  question  is  presented  upon  this  appeal  as  to  the  proper 
construction  and  scope  of  section  42  of  chapter  724  of  the  Laws 
of  1905,  as  amended  by  chapter  314  of  the  Laws  of  1906;  it  being 
claimed  by  the  appellants  that  the  proper  construction  of  this  act  jus- 
tifies the  determination  of  the  commissioners,  and  that  the  court  erred 
in  refusing  confirmation.  The  appellants  urge  that  the  construction 
of  the  statute  depends  in  some  measure  upon  the  language  of  a  contem- 
poraneous statute  (chapter  723  of  the  Laws  of  1905)  entitled  "An  act 
to  establish  a  state  water  commission,  to  define  its  powers  and  duties 
and  making  an  appropriation  therefor,"  and  it  seems  necessary,  to  a 
proper  determination  of  this  question,  to  take  into  view  the  various 
statutes  having  to  do  with  the  question  of  water  supply  for  the  city  of 
New  York. 

[1]  Chapter  723  of  the  Laws  of  1905  became  a  law,  to  take  effect 
immediately,  on  the  3d  day  of  June  of  that  year,  and  upon  the  same 
day  that  chapter  724  and  725  of  the  same  year  became  operative,  so 
that  they  are  to  be  read  and  construed  as  of  the  same  day,  as  consti- 
tuting the  will  of  the  Legislature  upon  a  given  day,  and  they  are  not 
to  modify  the  language  of  each  other  more  than  is  necessary  or  proper 
to  give  full  force  and  eflfect  to  each  enactment.  Chapter  723  (sec- 
tion 2)  provides  that : 

"No  municipal  corporation  or  other  civil  dlrision  of  the  state,  and  no  board, 
commission  or  other  body  of  or  for  any  such  municipal  corporation  or  other 
civil  division  of  the  state  shall,  after  this  act  takes  effect,  have  any  power  to 
acquire,  take  or  condemn  lands  for  any  new  or  additional  sources  of  water 
supply,  until  it  has  first  submitted  the  maps  and  profiles  therefor  to  said  com- 
mission, as  hereinafter  provided,  and  until  said  commission  shall  have  ap- 
proved the  same." 

It  will  be  seen  that  this  relates  to  a  time  "after  this  act  takes  ef- 
fect," and  it  cannot  be  read  as  a  modification  of  the  positive  and 
direct  provisions  of  an  act  taking  effect  at  the  same  moment  of  time. 
The  provisions  of  section  3  of  the  act,  that  the  maps,  prcrfiles,  etc., 
shall  be  accompanied  "by  a  plan  or  scheme  to  determine  and  provide 
for  the  payment  of  the  proper  compensation  for  any  and  all  damages 
to  persons  or  property,  whether  direct  or  indirect,  which  will  result 
frc»n  the  acquiring  of  said  lands  and  the  execution  of  said  plans," 
and  that-  the  commission  shall  determine  "whether  said  plans  make 
fair  and  equitable  provisions  for  the  determination  and  payment  of 
any  and  all  damages  to  persons  and  property,  both  direct  and  indirect, 
which  will  result  from  the  execution  of  said  plans,"  have  no  relation 
to  the  special  provisions  of  chapters  724  and  725  of  the  Laws  of  1905, 
which  have  provided  a  complete  scheme  for  an  additional  water  sup- 
ply for  the  city  of  New  York,  granting  all  power  necessary  for  this 
purpose. 

[2]  Chapter  '723  of  the  Laws  of  1905  was  designed  to  conserve  the 
rights  of  municipal  corporations  and  other  subdivisions  of  the  state 
in  the  local  water  supply,  while  chapter  724  had  for  its  object  the 
additional  water  supply  of  the  city  of  New  York,  and  incidentally 
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for  the  municipal  corporations  of  the  county  of  Westchester  (section 
40,  c.  724,  Laws  of  1905),  and  both  of  these  acts  are  complete  within 
themselves  and  express  the  powers  and  limitations'  designed  for  each 
of  these  purposes,  without  the  necessity  of  referring  to  any  other  act 
for  their  proper  construction. 

[3]  Chapter  724,  after  providing  for  the  organization  of  the  board 
of  water  commissioners,  the  investigation  of  sources  of  supply,  the 
making  of  surveys,  maps,  reports,  etc.,  enacts  (section  7)  that,  after 
the  proper  maps  have  been  filed,  the  corporation  counsel,  "shall,  upon 
first  giving  the  notice  required  in  the  next  section  of  this  act,  apply 
to  the  Supreme  Court  at  any  special  term  thereof  to  be  held  in  the 
judicial  district  in  which  the  lands  or  some  part  diereof  shown  on 
the  said  maps,  and  the  title  to  which  it  is  proposed  to  acquire  in 
the  proceeding  thus  instituted,  is  situated,  for  the  appointment  of  com- 
missioners of  appraisal,"  and  the  duties  of  such  commissioners  are 
prescribed  by  section  12  of  the  act,  among  the  requirements  being 
that  they  "shall  view  the  real  estate  laid  down  on  said  maps  and  shall 
hear  the  proofs  and  allegations  of  any  owner,  lessee,  or  other  person 
in  any  way  entitled  to  or  interested  in  said  real  estate  or  any  part  cr 
parcel  thereof,  and  also  such  proofs  and  allegations  as  may  be  of- 
fered on  behalf  of  the  city  of  New  York."  It  is  then  provided  that 
after  the  evidence  is  in  it  shall  be  reduced  to  writing,  and  that  the 
commission,  or  a  majority  of  the  members,  "shall  without  unnecessary 
•delay,  ascertain  and  determine  the  just  and  equitable  compensation 
which  ought  justly  to  be  made  by  the  city  of  New  York  to  the  owners 
or  the  persons  interested  in  the  real  estate  sought  to  be  acquired  or 
afifected  by  said  proceedings,  including  just  and  equitable  ccmipensation 
to  the  owner  of  any  leasehold  taken  or  affected  in  this  proceeding." 

It  will  thus  appear  that  the  condemnation  proceeding  provided  for 
by  the  above  act  is  much  more  comprehensive  in  its  provision  for  the 
payment  of  compensation  than  those  contained  in  section  3370  of  the 
Coide  of  Civil  Procedure.  The  spirit  of  the  act  is  further  manifested 
by  the  provisions  of  section  19,  which  affords  an  opportunity  to  those 
owning  or  interested  in  real  estate  contiguous  to  the  lands  actually 
taken  "which  may  be  affected  bjr  the  ccaistruction  and  maintenance 
of  said  aqueducts,  dams,  reservoirs,"  etc.,  to  come  in  and  establish 
their  claims  and  to  receive  compensation  therefor.  Section  42  of 
the  original  act  provided  as  follows : 

"In  case  any  person  owning  private  property  not  actually  taken  or 'proposed 
to  be  taken  under  the  provisions  of  this  act,  but  which  will  In  his  oplnioD  be 
damaged  by  proceedings  taken  or  proposed  to  be  taken  thereunder,  the  board 
of  water  supply  may  agree  with  such  person  as  to  the  amount  of  such  dam- 
ages, and  if  such  agreement  cannot  be  made  such  damages.  If  any,  shall  be  de- 
termined in  the  manner  herein  provided  for  the  ascertaining  and  determining 
the  value  of  real  estate  taken  under  the  provisions  of  this  act,  and  the  amount 
of  such  damages  so  agreed  upon  as  aforesaid  or  so  determined  as  aforesaid 
shall  be  payable  and  collectible  in  the  same  manner  as  is  herein  provided  in 
the  case  of  awards  made  through  the  confirmation  of  a  report  of  commission- 
ers of  appraisal." 

It  is  entirely  clear  that,  under  the  act  as  it  originally  stood,  there 
was  ample  provision  for  awarding  full  c(»npensation  to  any  one  hav- 
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ing  any  legal  or  equitable  relation  to  real  estate,  for  it  was  provided 
by  section  25  that: 

The  "term  real  estate  as  nsed  in  this  act  shall  be  construed  to  signify  and 
embrace  all  uplands,  lands  under  water,  the  waters  of  any  lake,  pond  or 
stream,  all  water  rights  or  prlTileges,  and  any  and  all  easements  and  incor- 
porated (sic)  hereditaments  and  every  estate.  Interest  and  right,  legal  and 
equitable,  In  land  or  water,  including  terms  for  years,  and  liens  thereon  by 
way  of  Judgment,  mortgages  or  otherwise,  and  also  all  claims  for  damages  to 
such  real  estate." 

This  clearly  contemplated  that,  where  real  estate  was  taken  for  the 
water  supply  of  the  city  of  New  York,  the  latter  should  be  compelled 
to  pay  all  legal  or  equitable  compensation  or  damages  which  could  have 
any  relation  to  the  real  estate  so  taken,  and  the  claimants  here,  if  they 
had  any  rights  whatever,  would  seem  to  have  had  them  in  connection 
with  the  real  estate  which  was  actually  taken.  Such  real  estate  was 
owned  in  fee  by  Anna  R.  Bishop,  the  mother  of  the  claimants.  These 
claimants  had  no  written  lease,  but  it  is  claimed  that  they  paid  their 
mother  $50  per  year,  boarded  and  clothed  her,  paid  the  insurance, 
taxes,  and  repairs,  and  that  with  their  mother  and  their  families  they 
occupied  the  house  upon  the  premises  as  a  residence  and  boarding 
house.  This  house  had  been  built  over  for  the  purpose,  and  contained 
35  rooms,  and  the  farm  consisted  of  106  acres  of  land,  which  was  tilled 
by  the  claimants,  a  portion  of  the  produce  being  used  in  the  furnishing 
of  the  table  for  the  boarders,  and  the  claimants  appear  to  have  used 
the  farm  teams  in  driving  the  boarders  about  the  country,  this  consti- 
tuting their  livery  business.  In  other  words,  the  commissioners  found 
a  large  boarding  house  and  a  farm  of  106  acres  which  it  was  necessary 
to  take  for  the  purposes  of  the  water  supply  of  the  city  of  New  York. 
These  premises  were  owned  by  Anna  R.  Bishop,  and  the  claimants  who 
lived  upon  the  premises  with  the  owner  had,  according  to  their  ver- 
sion, an  equitable  interest  in  the  real  estate  as  the  foundation  of  their 
business  of  catering  to  summer  boarders.  The.  value  of  the  farm,  as 
it  must  have  appeared  to  the  commissioners  who  appraised  the  real 
estate,  involved  its  value  as  a  summer  boarding  place.  This  farm  was 
located  in  Ulster  county,  and  the  fact  that  it  was  valued  at  more  than 
$167  per  acre  shows  that  it  must  have  had  some  peculiar  elements 
of  value  beyond  that  of  mere  farming  land,  and  it  seems  clear  to  us 
that  the  commissioners  who  appraised  its  value  as  real  estate,  as  de- 
fined in  the  statute,  must  be  conclusively  presumed  to  have  deter- 
mined "the  just  and  equitable  compensation  which  ought  justly  to  be 
made  by  the  city  of  New  York  to  the  owners  or  the  persons  interested 
in  the  real  estate  sought  to  be  acquired  or  affected  by  said  proceedings, 
including  just  and  equitable  compensation  to  the  owner  of  any  lease- 
hold taken  or  affected  in  this  proceeding."    Section  12. 

[4]  The  claimants,  if  they  had  any  relation  to  the  real  estate,  were 
equitable  leaseholders,  and  they  are  here  claiming  to  have  been  in  pos- 
session of  the  premises  as  the  foundation  of  their  boarding  house 
business,  under  annual  payments  to  their  mother,  and  demanding  fur- 
ther contributions  from  the  city  of  New  York,  based  upon  the  pro- 
visions of  section  42  of  the  original  act  as  amended  by  chapter  314 
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of  the  laws  of  1906.  It  does  not  seem  to  us  that  they  are  within  the 
spirit  of  the  law,  and  a  thing  which  is  within  the  letter  of  the  statute 
is  not  within  the  statute,  unless  it  be  within  the  intention  of  the  makers. 
Riggs  V.  Palmer,  115  N.  Y.  506,  509,  22  N.  E.  188,  5  L.  R.  A.  340,  12 
Am.  St.  Rep.  819.  The  city  of  New  York  has  already  paid  $17,746.53 
for  106  acres  of  land  in  Ulster  county,  and  the  commissioners  in  Busi- 
ness Damage  Commission  No.  1  have  permitted  the  claimants  to  show 
the  cash  receipts  and  expenses  connected  with  their  boarding  and  liv- 
ery business  for  a  period  of  five  years,  and  taking  the  average  differ- 
ence between  the  receipts  and  expenditures  for  these  years,  have  mul- 
tiplied this  sum  by  five,  and  have  awarded  to  them  the  sum  of  $7,250 
as  damages  for  the  loss  of  their  business  in  connection  with  the  prem- 
ises. In  other  words,  they  attempt  to  justify  the  granting  of  five  years 
of  alleged  profits  upon  the  boarding  house  business,  founded  upon  this 
real  estate,  and  these  so-called  profits  or  damages  are  fixed  without 
taking  into  consideration  any  of  the  material  items  which  go  to  make 
up  a  correct  estimate  of  profits,  with  the  exception  of  the  cash  receipts 
and  expenses.  This  is  obviously  an  incorrect  measure  of  damages ;  but 
in  the  view  we  take  of  the  matter  it  is  not  important,  for  we  are  clear 
that  the  statute  did  not  contemplate  such  a  situation  as  we  are  now 
dealing  with. 

Bearing  in  mind  that  the  original  statute  has  provided  for  compen- 
sating for  all  legal  and  equitable  claims  in  connection  with  real  estate 
taken,  and  that  the  real  estate  on  which  the  claimants  were  doing  busi- 
ness was  taken  under  the  provisions  of  the  statute,  and  the  compensa- 
tion fixed  by  the  commissioners  has  been  paid,  let  us  consider  section 
42  of  the  act  as  amended.   This  provides  that : 

The  "owner  of  any  real  estate  not  taken  by  virtue  of  this  act  *  *  *  or 
of  any  established  business  on  the  first  day  of  Jnne,  nineteen  hundred  and  fire, 
and  situate  in  the  counties  of  Ulster,  Albany  or  Greene,  directly  or  indirectly 
decreased  In  valne  by  reason  of  the  acquiring  of  land  by  the  city  of  New  York 
for  an  additional  water  supply  or  by  reason  of  the  execution  of  any  plans  for 
such  additional  water  supply  by  the  city  of  New  York  under  the  provisions  of 
this  act,  •  •  *  their  heirs,  assigns  or  personal  representatives,  shall  hare 
a  right  to  damages  for  such  decrease  in  value."    Laws  1906,  c.  314,  {  9. 

Obviously  the  owner  of  any  real  estate  which  had  been  taken  by 
virtue  of  this  act  would  not  be  comprehended  by  this  amendment.  If 
he  owned  the  premises,  all  of  his  damages  would  be  included  in  the 
broad  provisions  of  "just  and  equitable  compensation  which  ought 
justly  to  be  made  by  the  city  of  New  York"  (section  12),  and  the 
claimants  had  no  business  of  any  kind  apart  from  the  premises  which 
had  already  been  taken  and  paid  for.  They  were  tenants  of  the  prem- 
ises in  a  measure;  they  had  equitable  rights  in  their  informal  lease 
from  the  mother,  and,  under  the  broad  provisions  of  the  original  statute 
they  were  owners  of  real  estate  which,  it  was  declared,  should  "be  con- 
strued to  signify  and  embrace  all  uplands,  lands  under  water,  *  »  * 
and  any  and  all  easements  and  incorporated  (sic)  hereditainents  and 
every  estate,  interest  and  right,  legal  and  equitable,  in  land  or  water, 
including  terms  for  years,"  etc.  If  they  were  not  equitable  owners  of 
an  interest  in  this  real  estate,  then  they  had  no  foundation  for  a  busi- 
ness.   They  could  not  have  a  valuable  boarding  house  business  apart 
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from  a  house  which  was  adapted  to  the  purpose;  their  whole  claim 
for  damages  now  before  this  court  is  based  upon  the  assumption  that 
they  had  a  continuing  right  to  the  possession  and  occupation  of  these 
premises,  to  the  produce  of  the  farm,  and  to  the  profits  which  they 
might  have  earned  if  they  had  been  permitted  to  retain  this  possession. 
If  this  is  true,  then  they  were  owners  of  this  equity ;  they  had  an  "es- 
tate, interest  and  right"  of  an  equitable  character,  and  this  was  taken. 
The  statute  required  that  the  commissioners  of  appraisal  should  'de- 
termine the  "just  and  equitable  compensation  which  ought  justly  to 
be  paid,"  and  this  was  to  include  "just  and  equitable  compensation  to 
the  owner  of  any  leasehold  taken  or  aflFected  in  this  proceeding."  Sec- 
tion 12.  If  they  were  not  the  equitable  owners  of  this  continuing  right 
of  occupation,  they  could  have  no  legal  foundation  for  damages,  for 
a  boarding  house,  without  "a  local  habitation  and  a  name,"  would  be 
about  as  intangible  as  a  "footless  stocking  without  any  leg,"  to  quote 
the  Irishman's  definition  of  "nothing." 

There  has  been  no  taking  of  the  business  itself ;  the  claimants'  own 
contention  is  that  their  busmess  came  from  summer  boarders  from  the 
city  of  New  York,  and,  having  received  the  full  value  of  the  real  estate 
for  the  particular  purposes  for  which  it  was  adapted,  there  was  no 
reason  why  a  new  boarding  house  could  not  have  been  erected  in  the 
vicinity,  and  there  is  no  good  reason  suggested  why  all  of  the  good  will 
of  the  business  might  not  have  been  retained  to  the  claimants. 

The  claimants'  own  statement  of  the  case  discloses,  it  seems  to  us, 
the  real  purpose  of  the  amendment  of  1906,  and  that  was  to  compensate 
one  whose  business  had  been  taken  awa^.  The  claimants'  statement  is 
that  "within  the  'taking  line'  were  7  villages,  504  dwellings,  9  black- 
smith shops,  35  stores,  10  churches,  1  gristmill,  and  7  sawmills,"  and 
it  is  easy  to  understand  that  a  man  who  had  an  established  business  in 
one  of  these  villages  which  was  wiped  off  the  map  for  the  purpose  of 
supplying  water  to  the  city  of  New  York  would  be  damaged.  He 
would  be  deprived  of  his  customers  for  his  store,  or  his  blacksmith 
shop,  or  his  mill,  because  the  people  would  be  called  upon  to  take  up 
their  residences  elsewhere ;  but  a  boarding  house,  receiving  its  guests . 
from  the  city  of  New  York,  would  lose  no  perceptible  part  of  its  old 
patrons  because  the  location  of  the  house  was  changed  a  few  miles 
nnore  or  less.  No  element  of  good  will  would  be  lost.  No  value  of 
the  furniture  would  be  sacrificed.  The  sheep,  cattle,  and  pigs,  and 
hens  upon  the  farm  would  not  deteriorate,  and  it  must  be  presumed 
that  the  homestead  which  was  adapted  to  the  uses  of  a  boarding  house 
commanded  its  full  value  as  such.  Indeed,  the  figures  show  this  upon 
their  face,  and  it  is  hardly  to  be  doubted  that,  if  the  fee  and  equitable 
owners  of  the  original  plot  had  taken  the  avails  and  sought  a  location, 
they  could  easily  have  duplicated  the  boarding  house  and  all  its  sur- 
roundings for  less  money  than  the  city  of  New  York  has  already  paid 
them.  If  this  is  true,  where  is  the  element  of  damages  to  the  complain- 
ants? It  is  ri|;ht  and  proper,  of  course,  that  the  city  of  New  York 
should  not,  through  its  necessities,  impose  burdens  upon  the  people 
of  Ulster  county;  but  it  is  not  just  that  the  city  should  be  held  up 
and  looted  by  a  forced  and  unnatural  construction  of  a  statute  designed 
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to  do  simple  justice  to  those  who  have,  in  fact,  suffered  damages.  The 
fair  construction  of  the  statute,  read  in  connection  with  the  other  por- 
tions of  the  law,  is  that  where  a  business  has  in  fact  been  depreciated, 
where  the  customers  of  a  store  or  other  business  are  forced  to  move 
away,  thus  working  an  injury  to  the  established  business,  the  city  must 
make  good  the  loss ;  but  in  the  case  at  bar  no  such  condition  is  shown 
to  exist,  and  the  rule  of  damages  attempted  to  be  established  is  so  fla- 
grantly unjust  that  no  court  would  be  justified  in  approving  the  report. 

The  order  appealed  from  should  be  affirmed,  witfi  costs. 

Order  modified  by  striking  therefrom  the  part  appointing  a  new 
commission,  and  as  so  modified  affirmed,  with  costs.  All  concur,  ex- 
cept HOWARD,  J.,  voting  for  affirmance,  in  opinion  in  which  KEL- 
LOGG, J.,  concurs. 

HOWARD,  J.  (concurring).  I  concur  in  the  result.  The  commis- 
sion proceeded  on  so  many  erroneous  theories  in  awarding  damages 
that  tfieir  report  should  be  denied  sanction.  I  do  not,  however,  concur 
with  Mr.  Justice  WOODWARD  in  his  conclusion  that  the  claimants 
in  this  proceeding  must  be  presumed  to  have  received  full  compensa- 
tion for  the  destruction  of  their  business  at  the  time  their  mother  re- 
ceived her  award  of  $17,746.53  for  her  land  taken ;  neither  do  I  con- 
cur with  the  assertion  that  "the  claimants  had  no  business  of  any  kind 
apart  from  the  premises  which  had  already  been  taken  and  paid  for." 
If  I  read  the  prevailing  opinion  correctly,  it  holds  that  there  can  be 
no  such  thing  as  a  boarding  house  business  separate  from  the  land  on 
which  it  is  conducted,  and  that  when  the  land  is  taken  and  paid  for 
that  pays  for  the  business. 

A  boarding  house  business  may  assume  immense  proportions  and 
produce  enormous  profits.  It  may  be  an  asset  of  great  value.  It  may 
be  worth  much  more  than  the  prtoiises  on  which  it  is  conducted.  It 
may  have  been  established  for  many  years;  it  may  have  been  con- 
ducted in  more  than  one  building ;  it  may  appertain  to  the  man  rather 
than  to  the  place.  The  owner  of  the  premises  may  deny  to  the  pro- 
prietor of  the  business  a  lease  for  the  ensuing  year,  but  if  the  busi- 
ness clings  to  the  man  he  can  take  it  elsewhere ;  take  it  with  him  from 
place  to  place,  from  boarding  house  to  boarding  house.  In  fact,  be- 
cause it  happens  to  be  a  boarding  house  business,  it  is  no  different  in 
principle  from  a  manufacturing  business  or  any  other  business.  In 
other  words,  the  business  in  this  case  and  in  every  case  is  a  thing  en- 
tirely distinct  from  the  lease,  and  distinct  from  the  land.  The  lease 
has  a  value,  the  land  has  a  value,  the  business  has  a  value ;  each  is 
separate  from  the  other.  Perhaps  the  value  of  the  lease  should  have 
been  determined  in  this  instance  by  the  commission  which  determined 
the  value  of  the  land — I  think  it  should  havpbeen — but  the  value  of 
the  business  is  to  be  determined  here,  for  it  comes  clearly  within  the 
purview  of  section  42.    That  section  says: 

"The  owner  of  any  •  •  •  established  bnalness  on  the  first  day  of  Jtme. 
1906,  •  •  •  directly  or  Indirectly  decreased  in  value  by  reason  of  the  ac- 
quiring, of  land  by  the  city  of  New  York,  •  •  •  shall  have  a  right  to  dam- 
ages for  such  decrease  in  Talue." 
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These  claimants  were  the  owners  of  an  established  business.  The 
award  to  the  owners  of  the  land,  for  the  value  of  the  land,  in  no  man- 
ner compensated  tiiem  for  the  destruction  of  their  business.  Notwith- 
standing this  award  and  notwithstanding  its  extravagance,  if  it  were 
extravagant,  and  even  though  the  first  commission  intended,  in  their 
award  to  the  mother,  to  include  damages  for  a  destruction  of  the 
boarding  hoyse  business  (which  they  did  not),  these  claimants  still 
have  their  claim  for  damages. 

KELLOGG,  J.,  concurring. 

«ir>U  App.  DiT.  58.) 

PABER  V.  HANBURY  et  aL 

{Supreme  Court,  Appellate  DiTlslon,  Second  Department.    November  14, 1913.) 

1.  Lis  Pendens  (f  20*) — Canoei.i;ation — Right  to  Cancelation. 

Wbere  plalnttfl  was  seeking  to  snbject  the  Interest  of  a  mortgagor,  re- 
maining after  foreclosure  of  the  mortgage,  to  the  payment  of  his  Judg- 
ment, the  dismissal  of  his  complaint  does  not  entitle  the  mortgagee  to  a 
dismissal  of  plaintiff's  notice  of  lis  pendens  under  Code  CIt.  Froc.  i  1323, 
declaring  that,  when  an  appeal  Is  taken  from  a  Judgment  In  favor  of  the 
owner  of  real  estate  In  an  action  to  set  aside  the  conveyance  or  to  com- 
pel the  specific  performance  of  a  contract,  the  owner  shall  have  the  right 
to  sell  or  dispose  of  the  same  as  though  no  appeal  bad  been  taken,  un- 
less the  appellant  shall  file  with  the  clerk  of  the  court  a  written  imder- 
taUng  In  a  sum  sufficient  to  save  the  owner  from  Injury ;  plaintiff's  lien 
attaching  only  after  the  mortgagee's  Judgment  Is  paid  and  satisfied. 

[Ed.  Note. — For  other  cases,  see  Lis  Pendens,  Cent  Dig.  {  33;  Dec. 
Dig.  i  20.*] 

2.  Lib  Pendens  (f  16*) — ^Rioht  to  Lis  Pendens. 

Where  plaintiff  was  seeking  to  subject  the  interest  of  the  mortgkgor,  re- 
maining after  foreclosure  of  the  mortgage,  to  the  payment  of  his  Judg- 
ment and  was  not  contesting  the  validity  of  the  mortgage,  his  right  to 
file  a  Us  pendens  cannot  be  denied  on  the  theory  that  he  should  pay  the 
mortgage  debt. 

[Ed.  Note. — ^For  other  cases,  see  Lis  Pendens,  Cent  Dig.  1 24;  Dea  Dig. 
Slfi.*] 

3.  Lis  Pendens  (f  20*) — Erncor. 

Where  a  Judgment  creditor  of  a  mortgagor  filed  a  lis  pendens  so  as  to 
subject  the  interest  of  the  mortgagor  to  the  payment  of  his  Judgment  after 
foreclosure,  the  mortgagee  can  compel  a  purchaser  to  complete  his  pur- 
chase, and  hence  is  not  entttled  to  a  dismissal  of  the  notice  on  that  ground. 

[Ed.  Note. — ^For  other  cases,  see  Lis  Pendens,  Cent  Dig.  |  33 ;  Dec.  Dig. 
120.*] 

Appeal  from  Special  Term,  Kings  County, 

Action  by  Leander  B.  Faber,  as  receiver,  against  Harry  A.  Han- 
buiy  and  others.  From  an  order  granting  defendants'  motion  to 
cancel  a  lis  pendens,  plaintiff  appeals.    Order  reversed. 

Argued  before  BURR,  THOMAS,  CARR,  RICH,  and  PUT- 
NAM, JJ. 

Charles  L.  Craig,  of  New  York  City,  for  appellant. 
William  R.  Murphy,  of  Brooklyn,  for  respondent  Hart. 

•For  oUier  cans  bm  same  topic  &  i  mvmbkb  In  Deo.  &  Am.  Dig*.  1907  to  dat»,  ft  Rep'r  IndazM 
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RICH,  J.  On  the  8th  day  of  January,  1913,  the  defendant  Meht  pur- 
chased at  foreclosure  sale  certain  real  property  in  the  borough  of 
Brooklyn,  the  fee  of  which  she  then  owned.  The  plaintiff  was  ap- 
pointed receiver  in  supplementary  proceedings  of  the  defendant  Flynn 
on  January  10,  1913,  and  obtained  an  order  enjoining  the  referee  from 
completing  the  sale,  which  was  subsequently  reversed  on  appeal.  Hart 
V.  Abels  Gold  Realty  Co..  157  App.  Div.  891,  141  N.  Y,  Supp.  1122. 
The  defendant  Meht  assigned  her  bid  and  purchase  to  the  defendant 
Hanbury,  her  former  grantor.  The  plaintiff  on  February  19,  1913, 
commenced  this  action  and  filed  a  lis  pendens  which  seems  to  have 
had  the  effect  of  delaying  the  completion  of  the  foreclosure  sale. 
Upon  the  trial  of  the  action  the  complaint  was  dismissed  upon  the 
merits  as  to  the  defendant  Hart  and  as  against  the  other  defendants 
not  on  the  merits.  An  appeal  has  been  taken  from  this  judgment, 
which  is  now  pending,  and  the  defendant  Hart  moved  at  Special  Term 
for  an  order  canceling  the  lis  pendens.  The  motion  was  denied,  pro- 
vided the  plaintiff  file  a  written  undertaking  to  the  effect  that,  if  the 
judgment  was  affirmed,  he  would  pay  to  Hart  the  damages  he  suffered 
by  reason  of  such  appeal,  and  granting  the  motion  in  the  event  of 
failure  to  file  such  undertaking.  The  present  appeal  is  from  this  or- 
der. 

[1]  The  order  was  under  the  provisions  of  section  1323  of  the 
Coide  of  Civil  Procedure ;  and.  unless  the  case  comes  within  the  provi- 
sions of  this  section,  the  plaintiff  is  entitled  to  have  his  lis  pendens 
remain  on  file  until  the  final  determination  of  his  action.  Mills  v. 
Bliss,  55  N.  Y.  139,  141;  Beman  v.  Todd,  124  N.  Y.  114,  26  N.  E. 
326 ;  St.  Regis  Paper  Co.  v.  Santa  Clara  Lumber  Co.,  34  Misc.  Rep. 
428,  69  N.  Y.  Supp.  904;  s.  c,  62  App.  Div.  538,  71  N.  Y.  Supp.  82. 
Two  facts  must  exist  before  the  cancellation  of  a  lis  pendens  is  au- 
thorized under  the  section  referred  to,  which  are  not  in  the  case  at 
bar.  It  must  be  made  to  appear  that  the  appeal  is  from  a  judgment 
in  favor  of  the  owner  of  real  estate,  and  the  judgment  must  have 
been  rendered  in  an  action  to  set  aside  a  conveyance  of  such  real 
estate  or  in  an  action  to  compel  the  specific  performance  of  a  contract 
for  the  sale  thereof.  Hart  is  not  the  owner  of  the  property  involved, 
and  the  action  is  not  one  to  set  a  conveyance  thereof  aside  or  to  cc«n- 
pel  specific  performance,  but  the  action  is  brought  to  charge  such 
real  property  (after  Hart's  rights  and  interests  therein  are  extin- 
guished) with  a  lien  sufficient  to  pay  the  judgments  represented  by 
the  plaintiff.  The  validity  of  Hart's  mortgage  is  not  challenged,  and 
no  relief  of  any  kind  is  asked  against  him.  The  whole  object  of  the 
action  is  to  reach  the  property  (after  the  sale  on  foreclosure  shall 
have  been  completed  and  Hart's  mortgage  judgment  paid)  in  the  hands 
of  Hanbury  and  impress  a  lien  upon  it.  It  is  contended  by  Hart 
that,  if  the  action  is  to  impress  a  lien  only,  the  lis  pendens  must  be 
canceled,  and  Brox  v.  Riker,  56  App.  Div.  388,  67  N.  Y.  Supp.  772, 
is  cited,  but  this  case  does  not  sustain  his  contention.  In  that  action 
the  plaintiff  sought  to  impress  a  lien  upon  two  parcels  of  real  prop- 
erty, in  one  of  which  it  was  alleged  that  the- defendant  had  invested 
the  avails  of  a  fraudulent  transfer  of  his  drug  business.    The  com- 
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plaint  in  that  action  alleged  defendant's  ownership  of  the  second  par- 
cel, with  no  other  allegations,  and  the  court  held  that,  as  there  was 
no  allegation  bringing  the  action,  as  to  the  second  parcel,  within  the 
class  specified  in  section  1670,  a  judgment  impressing  a  lien  upon 
that  parcel  could  not  be  sustained, 

[2]  It  is  also  contended  that,  before  the  plaintiff  is  entitled  to  any 
consideration  in  a  court  of  equity,  he  must .  do  equity  and  pay  the  • 
mortgage  debt,  but  it  must  be  remembered  that  the  plaintiff's  right 
to  a  lien,  if  sustained,  does  not  attach  to  the  property  until  after  Hart's 
judgment  is  paid  and  satisfied. 

[3]  If,  as  contended.  Hart  has  suffered  damage  through  the  non- 
delivery of  the  referee's  deed  and  sale  of  the  property  for  arrears 
of  taxes,  it  is  the  result  of  his  own  neglect,  for  he  could  have  com- 
pelled Hanbury  to  complete  his  purchase  at  any  time  after  the  re- 
versal .of  the  order  enjoining  the  referee  from  completing  the  sale. 

The  order  appealed  from  must  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  denied,  with  $10  costs.    All  concur. 


(168  App.  DlT.  80B.) 

EL  WOOD  et  aL  v.  GOLDMAN. 
(Sapreme  Court,  Appellate  DlTision,  Fourth  Department.    November  12,  1913.) 

1.  Vendob  and  Pubohaseb  (S  198*) — Contracts — Constbttotion. 

Where  a  contract  for  the  purchase  of  land  required  that  the  laud  should 
be  free  from  all  liens  and  incumbrances,  the  vendor  was  bound  to  dis- 
charge city  taxes  levied  for  the  ensuing  year  only  a  short  time  before  the 
date  of  the  contra(;t,  where  the  city  charter  declared  that  such  taxes 
should  be  liens  upon  the  property  taxed  from  the  time  of  the  levy. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  {§ 
40&-412;  Dec.  Dig.  {  198.*] 

2.  Vendob  and  Pubchaseb  (g  46*) — Contbaots — Conbtbttction. 

A  contract  for  the  purchase  of  land  should  be  so  construed  that  effect 
could  be  given  to  every  portion  of  it,  if  it  is  possible  so  to  do. 
[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Dec.  Dig.  {  46.*] 

3.  Taxation  (§  508*) — Assessment — Lien. 

In  the  absence  of  statutory  declaration  fixing  the  lien  of  a  tax  at  the 
time  of  assessment,  such  lien  attaches  only  after  the  tax  has  been  ex- 
tended upon  the  roll  and  levied,'  so  that  a  particular  sum  has  become  a 
charge  upon  a  particular  parcel  of  land. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent.  Dig.  I  942;  Dec.  Dig. 
i  508.»] 

4.  Vendob  and  Pttbchaseb  (g  198*) — Contbaot — Constbuction. 

Undet  a  contract  for  the  sale  of  land,  providing  that  possession  shall  be 
given  on  June  1,  1912,  "at  which  time  all  taxes,  insurance  premiums,  and 
water  rates  are  to  be  adjusted,  to  and  including  May  31,  1912,"  taxes  as- 
sessed but  not  yet  liens  should  be  paid  by  the  vendor. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  g| 
408-^12;  Dec.  Dig.  g  198.*] 

Exceptions  from  Trial  Term,  Monroe  County. 

Action  by  Frederica  H.  Elwood  and  others,  as  trustees  for  Dorothy 
Elwood,  against  Hyman  Goldman.  There  was  a  directed  verdict 
for  plaintiffs,  and  defendant's  exceptions  were  heard  in  the  Appellate 
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Division  in  the  first  instance.    Exceptions  sustained,  and  new  trial 
granted. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

George  S.  McMillan,  of  Rochester,  for  plaintiffs. 
Percival  D.  Oviatt,  of  Rochester,  for  defendant 

LAMBERT,  J.  The  action  sounds  in  contract.  Plaintiffs  were  the 
owners  of  the  Elwcxjd  office  building  in  the  city  of  Rochester.  On 
May  9,  1912,  the  defendant  made  a  formal  written  oflfer  to  purchase 
same,  which  offer  was  accepted  in  writing  by  the  plaintiffs.  The 
contract  thus  effected  affords  the  basis  for  the  litigation. 

Two  clauses  only  of  the  contract  are  pertinent  to  the  matters  in- 
volved.   Such  read-as  follows: 

"If  tbis  offer  Is  accepted,  you  are  to  furnish  at  your  own  expense,  warranty 
deed  of  said  premises,  and  abstracts  of  and  tax  searches  to  date  of  transfer, 
showing  good  title  -and  premises  free  and  clear  of  all  Uens  and  Incum- 
brances." 

And:  "If  offer  is  accepted,  possession  of  said  premises  is  to  I)e  glTen  to 
me  on  delivery  of  deed  on  said  June  1,  1912,  at  which  time,  all  taxes,  insur- 
ance premitmis  and  water  rates  are  to  be  adjusted  to  and  including  May 
31,  1912." 

Conveyance  of  such  premises  was  made  on  June  1st,  at  which  time 
there  came  up  for  discussion  a  city  tax  thereon  amounting  to  the  sum 
of  $2,732.10.  Plaintiffs  made  claim  that  the  contract  required  that 
such  tax  be  prorated  between  vendor  and  vendee  in  proportion  with 
the  unexpired  period  of  the  fiscal  year.  Defendant  insisted  that  the 
contract  required  vendors  to  pay  the  entire  tax.  Eventually  plaintiffs 
paid  same,  under  air  arrangement  that  such  pa)mient  should  not  affect 
any  of  the  rights  of  the  parties.  This  action  was  then  brought  to  recov- 
er seven-twelfths  of  such  tax,  representing  the  seven  months  unexpired 
of  the  fiscal  year  1912.  The  trial  court  has  directed  a  verdict  for  the 
plaintiffs  and  ordered  the  exceptions  heard  here  in  the  first  instance. 

[1]  By  section  109  of  chapter  755  of  the  Laws  of  1907  (Charter  of 
the  City  of  Rochester),  the  common  council  of  such  city  is  required 
to  levy  city  taxes  on  the  1st  day  of  April,  each  year,  or  within  five 
days  thereafter.  By  section  109  of  such  act,  such  taxes  are  expressly 
declared  to  be  liens  upon  the  property  taxed,  from  the  time  of  the 
levying  thereof.  This  tax  was  therefore  a  lien  at  the  time  of  the 
making  of  this  contract.  No  other  construction  of  the  first  clause 
above  quoted  seems  permissible  than  that  these  parties  understood  and 
provided  therein  that  this  title  should  be  transferred  free  from  all 
liens  and  incumbrances.  That  tax  liens  were  intended  to  be  included 
in  such  class  is  equally  plain  in  the  reference  to  tax  searches,  as  well 
as  abstracts  of  title.  This  first  clause  then  requires  vendors  to  pay 
this  city  tax  for  1912  unless  the  scope  of  the  first  clause  is  reduced 
and  cut  down  by  the  provisions  last  above  quoted. 

[21  A  construction  of  the  second  clause,  in  derogation  of  the  first, 
should  not  be  adopted  unless  clearly  required.  The  familiar  rule  of 
construction  requiring  that  effect  be  given  to  every  portion  of  the  in- 
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strument  is  to  be  observed,  as  well  as  that  equally  familiar  rule  that 
different  provisions  are  to  be  read  into  a  consistent  whole,  if  possible. 

[8, 4]  It  is  true  that  controversy  has  arisen  in  this  action  in  con- 
nection with  but  a  single  tax.  However,  that  fact  should  not  over- 
shadow the  clear  intent  of  this  contract  to  embrace  within  its  pro- 
visions all  taxes.  A  construction  is  to  be  adopted  which  provides 
equally  fqr  county  and  state  taxes  with  the  city  taxes  here  in  dis- 
pute. As  to  the  city  tax,  there  Is  a  definite  statutory  declaration  of 
the  commencement  of  the  lien  thereof.  As  to  the  state  and  county 
taxes,  there  is  no  such  provision  of  statute.  In  the  absence  of  such 
statutory  declaration  of  the  commencement  of  the  lien  of  a  tax,  the 
ordinary  rule  is  that  such  lien  attaches  only  after  the  tax  has  been 
extended  upon  the  roll  and  levied,  so  that  a  particular  sum  has  become 
a  charge  upon  a  particular  parcel  of  land.  Lathars  v.  Keogh,  109 
N.  Y.  583, 17  N.  E.  131 ;  Cooley  on  Taxation,  447,  448.  Such  taxes, 
clearly,  would  not  be  embraced  within  the  clause  first  above  quoted, 
and  for  the  sole  reason  that  such  were  not  liens  or  incumblrances. 
A  similar  situation  may  have  existed  with  reference  to  other  taxes, 
such  as  school  and  local  improvement  taxes,  then  also  assessed,  but 
not  ripened  into  liens.  As  we  read  the  provision  of  such  contract 
last  above  quoted,  in  its  reference  to  taxes,  it  was  designed  to  provide 
for  sudi  taxes,  assessed,  but  not  liens.  Equitable  Life  Assurance  So- 
ciety v.  Toplitz,  69  Misc.  Rep.  457,  128  N.  Y.  Supp,  153.  Such  a 
construction  fully  recognizes  the  two  provisions  and  without  taking 
from  either  any  of  its  clearly  expressed  intent.  It  may  be  that  the 
word  "adjusted,"  in  the  second  quoted  clause  of  the  contract,  is  to 
be  given  a  significance  such  as  is  urged  by  plaintiffs,  with  reference 
to  such  taxes  as  were  not  liens.  That  question,  however,  is  not  pre- 
sented, inasmuch  as  the  tax  here  involved  was  a  lien  and  was  dis- 
tinctly provided  for  by  the  first  clause. 

The  foregoing  reasons  lead  to  the  sustaining  of  defendant's  ex- 
ception to  the  direction  of  a  verdict,  and  a  new  tnal  should  be  granted, 
with  costs  to  the  defendant  to  abide  the  event 


(82  Misc.  Bep.  666.) 

LORD  et  aL  T.  WOOIiliBT  et  aL 

(Supreme  Court,  Trial  Term,  Nassau  Connty.    November,  1913.) 

1.  Trial  (i  177*) — Qvcsnoit  or  Law  and  Fact — Djsxcnon  or  Vkbdioi — Mo- 

tion ST  Both  Pabtibs. 

Wbere  at  tbe  close  of  the  eTldence  botb  parties  moved  for  a  directed 
verdict,  tbey  thereby  submitted  to  the  court  all  questions  of  law  and 
fact 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent  Dig.  f  400;  Dec  Dig.  i 
177.*] 

2.  Plxadino  (f  124*) — Denials — Inconbistxnt  AmsuATivE  Allegations. 

In  an  action  for  conversion  of  certain  plumbing  materials,  plaintiffB  al- 
leged on  Information  and  belief  that  M.  Bros,  contracted  with  defendants 
to  fnmlsh  the  plnmblng  and  heating  fixtures  necessary  for  the  alteration 
and  improvement  of  a  house  and  to  Install  the  same.    Defendants  failed 

■For  other  casM  aee  lune  topic  &  i  numbbr  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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to  deny  sncb  allegations  spedflcally,  bnt  alleged  that  they  contracted  with 
'  M.  Bros.,  to  do  the  plumbing  and  steam  heating  work  and  furnish  neces- 
sary plumbing  and  steam  heating  materials  in  accordance  with  the  plans 
and  sx)eciflcation8  for  the  improvements  for  a  definite  sum.  Held,  that 
defendants'  allegation  in  the  answer  was  merely  inconsistent  with  the  al- 
legation in  the  complaint,  and  not  a  denial  thereof. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  i  2S6;  Dec.  Dig. 
i  124.»] 

3.  Balks  (§  199*)  —  Ihpbovkubnt  o»  Rkal  Pbopbbtt  —  Matbbiau  —  Passiho 

Title. 

Where  one  contracts  to  perform  work  on  a  building  and  to  famish  ma- 
terials to  be  used  in  the  performance  thereof,  in  the  absence  of  special 
agreement,  he  does  not  part  with  title  to  such  materials  until  they  are 
Incorporated  into  or  attached  to  the  building. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  U  S1&-623;  Dea  Dig. 
I  199.*] 

4.  ntOVEB  ARD  CoNVEBSIOn  (H  16,  23*) — RiOHT  TO  SUK — TlTLB  OB  POSSESSIOR. 

A  plaintiff  cannot  recover  for  the  conversion  of  chattels  unless  he  had 
the  general  or  special  title  thereto,  or  was  entitled  to  the  possession  thereof 
when  they  were  taken  from  him;  but,  if  he  is  in  actual  possession  at 
the  time  of  the  taking,  such  possession  will  be  presumed  rightful,  and  de- 
fendant cannot  defeat  the  action  by  showing  title  in  a  third  person  un- 
less he  can  in  some  way  connect  himself  with  such  title. 

[Ed.  Note. — For  other  cases,  see  Trover  and  Conversion,  Cent  Dig.  H 
119-147,  163-186;   Dec.  Dig.  SS  16,  23.*] 

6.  Tboveb  and  Convekbion  {§  16*) — Materials — Title — Riort  to  Possksbion 
— "wobk  fubnished." 

Plaintiffs  contracted  with  M.  Bros,  for  certain  addltiona  and  alterations 
to  a  dwelling  house,  and  M.  Bros,  contracted  with  defendant  to  do  the 
plumbing  work.  The  contract  provided  for  monthly  payments  of  86  per 
cent,  of  the  value  of  the  "work  furnished"  by  subcontractors  and  the 
actual  value  of  the  "work  furnished"  by  the  contractor,  and  that  the  own- 
eft  might  under  certain  conditions,  terminate  the  employment  of  the  con- 
tractors and  enter  on  the  premises  and  take  possession,  for  the  purpose 
of  completing  the  work,  of  all  materials,  tools,  and  appliances  thereon. 
Beld,  that  furnishing  materials,  to  be  used  in  completing  the  plumbing 
contract  was  not  "furnishing  work"  within  the  86  per  cent,  clause,  and, 
there  being  no  evidence  that  the  architects  had  certified  that  the  condi- 
tions on  which  the  employment  might  be  terminated  had  occurred,  plain- 
tiffs were  not  shown  to  have  acquired  title  to  the  materials  so  furnished 
nor  to  have  been  in  possession  at  the  time  'defendant  removed  them  so  as 
to  entitle  plaintiffs  to  recover  therefor  in  conversion. 

[Ed.  Note. — For  other  cases,  see  Trover  and  Conversion,  Cent  Dig.  fS 
119-147;    Dec.  Dig.  {  16.*] 

Action  for  conversion  by  Franklin  B.  Lord  and  another,  as  trus- 
tees, etc.,  against  Charles  H.  Woolley  and  others.  Judgment  for  de- 
fendants. 

Herbert  C.  Lakin,  of  New  York  City  (Allan  B.  A.  Bradley,  of  New 
York  City,  of  counsel),  for  plaintiffs. 
Rawdon  W.  Kellogg,  of  Jamaica,  for  defendants. 

BENEDICT,  J.  [t]  In  this  action,  tried  before  me  at  the  Nas- 
sau Trial  Term,  both  parties  moved  at  the  close  of  the  evidence  for 
the  direction  of  a  verdict,  thus  submitting  to  the  court  all  questions 
of  fact  as  well  as  questions  of  law.    The  action  was  brought  to  recover 

*For  oU>*r  cues  im  tame  topic  ft  i  kuubkr  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexea 
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the  value  of  certain  chattels  alleged  to  have  been  converted  by  the 
defendants.  The  complaint  sets  forth  that  the  plaintiffs,  as  trustees 
under  the  will  of  Franklin  B.  Lord,  and  Franklin  B.  Lord,  Jr.,  are  the 
owners  of  certain  real  property;  that  plaintiffs  contracted  with  Mc- 
Avoy  Bros,  for  the  moving  of,  and  alterations  and  additions  to,  a 
dwelling  house  upon  said  property;  and  that  McAvoy  Bros,  con- 
tracted with  the  defendants  to  furnish  plumbing  and  heating  fixtures 
for  such  work  and  install  them ;  that  certain  such  fixtures  were  de- 
livered by  the  defendants  on  the  premises  on  or  about  October  28, 
1912 ;  that  certain  payments  were  made  by  plaintiffs  to  McAvoy  Bros, 
upon  certificates  of  the  architect,  pursuant  to  the  contract,  cftie  of 
which  was  made  about  November  12,  1912;  and  that  the  said  fix- 
tures remained,  on  the  premises  until  after  that  date.  It  is  further 
alleged  that  the  plaintiffs  are  the  owners  of  said  fixtures,  which  are 
of  3ie  value  of  $773.94;  that  defendants  removed  and  converted  said 
fixtures  on  or  about  December  4,  1912,  to  the  plaintiffs'  damage  in 
the  last-mentioned  sum,  for  which  amount  judgment  is  demanded. 

The  answer  denies  certain  allegations  of  the  complaint,  and  contains 
also  certain  affirmative  allegations  not  denominated  as  a  separate  de- 
fense or  defenses,  and  demands  judgment  dismissing  the  complaint. 

[2]  In  the  brief  submitted  on  behalf  of  the  defendants  the  claim 
is  made  that  the  defendants  owned  the  fixtures  in  question  at  the  time 
of  the  removal,  because  of  the  fact  that  they  had  not  been  attached  to . 
the  freehold.    The  complaint  c<Mitains  the  following  allegation: 

"IV.  Upon  Information  and  belief,  said  McAvoy  Bros,  entered  Into  a  con- 
tract with  the  defendants  herein  to  fnmlsh  the  plumbing  and  heating  flz- 
tnres  necessary  for  the  alteration  and  UnproTement  of  said  house  and  to  in- 
stall the  same." 

This  was  admitted  by  the  defendants  by  failure  to  deny  it  in  the 
answer,  and  it  must  therefore  be  taken  as  true  and  as  a  statement  of 
the  nature  of  the  contract  between  McAvoy  Bros,  and  the  defend- 
ants. This  allegation  was  artfully  drawn  to  sustain  plaintiffs'  theory 
of  the  case  that  title  to  the  fixtures  in  question  passed  on  delivery, 
and  the  defendants  have  artlessly  failed  to  deny  it,  but  instead  have 
affirmatively  alleged,  in  one  of  the  uncharacterized  paragraphs  of  the 
answer  that  "the  defendants  entered  into  a  contract  with  McAvoy 
Bros,  to  do  the  plumbing  work  and  the  steam  heating  work,  and  fur- 
nish the  necessary  plumbing  materials  and  steam  heating  materials" 
in  accordance  with  the  plans  and  specifications  for  a  definite  sum. 

[3]  It  is  too  well  settled  to  need  the  citation  of  authorities  that 
an  affirmative  statement  in  an  answer  inconsistent  with  an  allegation 
of  the  complaint  does  not  constitute  a  denial  of  such  allegation.  Hence 
the  statement  quoted  from  the  answer  does  not  avail  the  defendants. 
If  the  facts  contained  in  this  statement  had  been  properly  presented 
to  the  court  by  the  pleadings  and  proved  upon  the  trial  (which  was 
not  done  or  attempted  to  be  done),  I  would  have  no  hesitation  in  di- 
recting a  verdict  for  the  defendants ;  for  the  authorities  in  this  state, 
although  few  in  number,  are  unanimous  in  support  of  the  proposition 
that  one  who  contracts  to  perform  work  on  a  building  and  to  furnish 
materials  to  be  used  in  the  performance  therepf  does  not,  in  the  ab- 
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sence  of  a  special  agreement,  part  with  the  title  to  such  materials 
until  they  are  actually  incorporated  into  or  attached  to  the  building. 
Lyttle  V.  Petty,  S.  &  W.  Realty  Co.,  26  Misc.  Rep.  405,  56  N.  Y. 
Supp.  222;  Johnson  v.  Hunt,  11  Wend.  135;  Andrews  v.  Durant, 
11  N.  Y.  35,  62  Am.  Dec.  55;  Merritt  v.  Johnson,  7  Johns.  473,  5 
Am.  Dec.  289.  See,  also,  Bellamy  v.  Davey,  L.  R.  1891,  3  Ch.  540; 
Tripp  V.  Armitage,  4  M.  &  W.  687;  Wait  on  Engineering  &  Archi- 
tectural Jurisprudence,  §  271. 

In  considering  this  case,  therefore,  I  shall  assume  that  upon  deliv- 
ery of  the  fixtures  in  question  to  McAvoy  Bros,  they  became  the  prop- 
erty of  that  firm. 

[4]  Is  there,  then,  anything  to  show  that  plaintiffs  prior  to  .the  al- 
leged conversion  had  acquired  title  thereto,  or  such  possessory  rights 
as  would  enable  them  to  maintain  this  action  ? 

The  Court  of  Appeals  in  a  recent  case  has  said : 

"Bnt,  eyen  If  the  defendant  bad  no  right  to  the  property  as  against  tbe 
plaintur,  still  no  one  can  recover  for  the  conTendon  of  chattels  unless  he  had 
the  title  thereto,  general  or  special,  or  was  entitled  to  the  possession  thereof 
when  they  were  taken  from  him.  Unless  he  has  title  or  right  to  posses- 
sion, he  must  fall,  even  if  the  defendant  has  neither."  Johnson  ▼.  Blaney, 
198  N.  Y.  812,  816,  91  N.  B.  721,  722. 

See,  also,  Deeley  v.  Dwight,  132  N.  Y.  59,  63,  30  N.  E.  258,  18 
L.  R.  A.  298. 

Other  cases  have  held,  however,  that  where  the  plaintiff  was  in  ac- 
tual possession  of  the  property  at  the  time  of  the  t^ing,  he  is  entitled 
to  maintain  an  action  for  conversion,  for  his  possession  is  presumed 
to  be  rightful;  and  defendant  cannot  defeat  the  action  by  showing 
title  in  a  third  party,  unless  defendant  can  in  some  way  connect  him- 
self with  the  title  of  such  third  party.  Wheeler  v.  L^wson,  103  N. 
Y.  40,  45,  8  N.  E.  360;  Adelberg  v.  Horowitz,  32  App.  Djv.  408, 
410,  52  N.  Y.  Supp.  1125. 

[6]  In  the  first  place,  then,  did  the  plaintiffs  show  that  at  the  time 
of  the  alleged  conversion  they  either  had  title  to  the  chattels  or  were 
entitled  to  the  possession  thereof?  I  think  they  did  not  show  that 
they  had  title.  If  title  passed  to  McAvoy  Bros.,  there  is  nothing  to 
show  that  it  passed  from  them  to  the  plaintiffs.  McAvoy  Bros,  were 
under  a  contract  with  the  plaintiffs  to  do  certain  structural  work  and 
furnish  the  materials  therefor.  Whether  or  not  the  written  contract 
was  binding  on  the  parties — ^it  was  signed  by  only  two  of  the  three 
trustees — it  may  be  taken  as  an  expression  of  the  terms  under  which 
McAvoy  Bros,  were  doing  the  work.  The  materials  brought  by  them 
to  the  premises  were  their  property  until  incorporated  into  the  struc- 
ture, under  authorities  already  cited.  Lyttle  v.  Petty,  S.  &  W.  Realty 
Co.,  supra ;  Johnson  v.  Hunt,  supra ;  Merritt  v.  Johnson,  supra ;  An- 
drews V.  Durant,  supra.  The  fixtures  in  question  were  never  attached 
and  so  remained  the  property  of  McAvoy  Bros,  until  the  allied  con- 
version. Plaintiffs*  claim  that  the  title  vested  in  them  because  of  cer- 
tain payments  made  under  the  contract  cannot  be  supported.  In  John- 
son V.  Hunt,  supra,  Merritt  v.  Johnson,  supra,  and  Andrews  v.  Durant, 
supra,  payments  on  account  were  made  to  the  contractor  under  the 


Digitized  by 


Google 


Sup.  Ct.)  LOBD  V.  WOOIXBT  889 

contract;  but  it  was  held  that  the  materials  still  remained  the  properhr 
of  the  contractor.  See,  also,  Davis  v.  Bliss,  187  N.  Y.  77,  69  N.  E. 
851,  10  L.  R.  A.  (N.  S.)  458.  The  fact  that  the  plumbing  and  heat- 
ing fixtures  on  the  premises  were  included  in  malong  up  tiie  monthly 
statements'  of  McAvoy  Bros.,  and  considered  by  the  architect  in  giving 
his  certificates,  if  such  was  the  fact,  does  not  seem  to  me  material. 
The  contract  provided  for  monthly  payments  "equal  to  85  per  cent, 
of  the  value  of  the  work  furnished  by  subcontractors  and  the  actual 
value  of  the  work  furnished  by  this  contractor."  Furnishing  mate- 
rials is  not  furnishing  work,  and  in  my  opinion  the  value  of  materials 
merely  deposited  on  the  premises  and  not  affixed  ought  not  to  have 
•been  included.  But  were  I  to  hold  otherwise  in  this  respect,  I  should 
regard  the  doctrine  of  the  authorities  above  cited  as  still  applicable. 

As  the  right  of  possession,  in  the  absence  of  evidence  to  the  con- 
trary, follows  the  title,  McAvoy  Bros,  must  be  deemed  to  have  had  the 
right  of  possession;  for  there  is  no  evidence  to  show  that  any  such 
right  was  vested  in  the  plaintiffs.  Under  the  fifth  article  of  the  con- 
tract between  the  plaintiffs  and  McAvoy  Bros.,  it  was  provided,  among 
other  things,  that  the  owners  might,  under  certain  conditions,  termi- 
nate the  employment  of  the  contractors,  and  enter  upon  the  premises 
and  take  possession  for  the  purpose  of  completing  the  work  of  all 
materials,  tools  and  appliances  thereon.  The  condition  upon  which 
this  right  depended  was  that  the  architect  should  certify  that  the 
default  of  the  contractors  to  supply  labor  and  materials  necessary  for 
the  work  was  sufficient  ground  for  such  action.  There  is  no  evidence, 
however,  that  the  architect  did  so  certify,  and  hence  no  right  of  pos- 
session in  the  plaintiffs  can  be  based  on  this  clause. 

Were  the  plaintiffs,  then,  in  actual  possession  of  the  articles  alleged 
to  have  been  converted  at  the  time  they  were  removed  ?  I  think  that 
that  was  not  shown.  There  is  no  evidence  to  show  at  what  date  the 
removal  took  place.  Beecher,  the  only  witness  who  gave  direct  testi- 
mony on  this  point,  was  very  vague  as  to  the  time.  There  is  testi- 
mony that  there  was  trouble  on  this  job,  but  no  testimony  that  the 
contractors  abandoned  the  work,  or  were  superseded.  In  fact,  there 
is  nothing  to  show  but  that  the  removal  of  the  said  fixtures  may  have 
taken  place  while  McAvoy  Bros,  were  still  on  the  work,  and,  if  so, 
they  must  be  deemed  to  have  been  in  possession  of  the  materials  not 
affixed  to  the  premises. 

Verdict  directed  for  defendants. 
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(159  App.  Dlv.  241.) 

SUNDSTBOM  et  al.  t.  STATU 

(Supreme  Conrt,  Appellate  Division,  Third  Department    November  20,  1913.) 

1.  Canals  ({  15*) — Constbuotion  Contkaotb. 

Wtiere  a  contract  for  the  construction  of  a  state  barge  canal  provided 
that  the  estimate  of  quantities  was  approximate  only,  bidders  being  re- 
quired to  form  tbelr  own  Judgment  as  te  quantities  and  the  character  of 
the  work,  and  ttiat  the  contractor  should  make  no  claim  because  any  of 
the  estimates  proved  erroneous,  a  contractor  is  not  entitled  to  extra  com- 
pensation because  the  waters  from  an  adjacent  state  canal  leaked  into 
his  cut  and  caused  extra  work ;  the  presence  of  the  other  canal  being  one 
of  the  risks  of  the  work  which  the  contractor  is  presumed  to  have  con- 
sidered In  making  his  bid. 

[Ed.  Note.— For  other  cases,  see  Canals,  Cent  Dig.  fi  15.  16,  18,  19; 
Dea  Dig.  |  15.»] 

2.  States  (§  108*) — Coitbtbtjotion  Cowtracts — Ci^ikb. 

A  state  contract  provided  that  no  laborer,  except  in  case  of  emergency, 
should  be  permitted  or  required  to  work  more  than  eight  hours  a  day; 
such  stipulation  being  required  by  the  Labor  Law.  Thereafter  the  Labor 
Law  was  held  unconstitutional,  but  the  contractor  performed  his  work  In 
accordance  with  the  contract  stipulation.  Held  that,  because  he  could 
have  done  the  work  cheaper  by  working  his  men  longer  hours,  he  was  not 
entitled  to  additional  compensation  from  the  state. 

[Ed.  Note. — For  other  cases,  see  States,  Cent  Dig.  |  106;  Dec.  Dig.  S 
108.»] 

8.  Estopped  d  62*) — ^Admissions — What  Constitutes. 

where  contractors  upon  state  work,  who  were  bound  to  complete  It 
within  a  stipulated  time  under  provisions  for  liquidated  damages,  asked 
an  extension,  admis^ons  by  the  state  engineer,  for  the  purpose  of  a 
friendly  adjustment,  that  the  state  had  caused  delays  have  no  binding 
force  otherwise  and  do  not  estop  the  state  from  Its  right  to  have  the  ques- 
tion of  delay  determined  In  an  action  for  the  liquidated  damages. 

[Ed.  Note. — For  other  cases,  see  Estoppel,  Cent  Dig.  ||  161-163;   Dec. 
Dig.  8  62.»] 
4.  States  (§  107*) — Contbaots — Waivkb — What  Constitotes. 

Where  contractors  upon  state  work  were  delayed  three  months  because 
the  contract  was  not  signed,  their  subsequent  execution  of  the  contract 
was  a  waiver  of  that  delay. 

[Ed.  Note. — For  other  cases,  see  States,  Cent  Dig.  |  105;  Dec  Dig.  f 
107.*1 

6.   COMPBOMISB  AND   SETTLEMENT  (|  5*) — ^WhAT  CONBTirrrTEB. 

A  State  contractor,  who  was  bound  to  complete  the  work  within  a  given 
time  under  liability  for  liquidated  damages  for  delay,  requested  an  ex- 
tension of  time  claiming  that  the  delay  was  due  to  the  wrongful  act  of 
the  state.  Held  that,  where  the  parties  agreed  on  an  extensiota  of  time 
based  on  admissions  by  the  state  engineer,  the  extension  constituted  a 
compromise  and  settlement  barring  a  claim  for  the  state's  delay,  as  the 
waiver  of  the  state's  right  to  have  the  question  of  delay  determined  in 
an  action  for  the  liquidated  damages  was  a  sufficient  consideration  for 
the  adjustment 

[Ed.  Note. — For  other  cases,  see  (Compromise  and  Settlement  Cent  Dig. 
fi  10-16;  Dec.  Dig.  {  6.*] 
6.  Canals  (i  15*) — Contbacts — Constbuotion  Contbaoxb. 

Where  a  contract  for  the  construction  of  a  state  canal  did  not  require 
the  construction  of  wash  walls  but  provided  that  when  the  prism  should 
have  been  fully  excavated  and  trimmed,  and  on  being  so  ordered,  the  pro- 
tection work  should  be  placed  on  the  inside  faces,  the  state  did  not  have 
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to  order  the  wash  walls  until  the  prism  of  that  part  of  the  canal  cov- 
ered by  the  contract  was  completed. 

[Ed.  Note. — For  other  cases,  see  Canals,  Cent  Dig.  ff  15,  16,  18,  19; 
Dec  Dig.  i  IB.*] 

7.  Canals  (f  15*) — CoNSTBUonoif. 

Where  a  contract  for  the  constmction  of  a  canal  provided  that  the  state 
engineer  should  be  the  sole  judge  of  the  suitableness  of  materials  taken 
from  the  excavation  for  use  by  the  contractor,  his  determination,  in  the 
absence  of  caprice  or  bad  faith,  is  conclusive. 

[Ed.  Note.— For  other  cases,  see  Canals,  Cent  Dig.  U  IS,  16,  18,  19; 
Dec.  Dig.  {  15.*] 

8.  EviMNCK  (J  83*) — Pbbsumptions — OmcxBS. 

There  Is  no  presumption  of  bad  faith  on  the  part  of  public  officers. 
[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  t  106;   Dea  Dig. 
J  83.*] 

8.  States  ({  209*) — Cortbaots — AcTions  roB  Extsa  Coupxnsatioh — Burden 
or  Pboof. 

Where  state  contractors  claimed  additional  compensation  because  they 
were  required  to  prepare  the  concrete  with  a  particular  mixer,  they  have 
the  burden  of  proving  that  they  suffered  by  reason  of  the  arbitrary  action 
of  the  state. 

[Ed.  Note.— For  other  cases,  see  States,  Cent  Dig.  i  200;  Dec.  Dig.  | 
209.*] 

10.  States  (|  209*) — Coitstruction  Contracts — Pbkstjiiption. 

It  must  be  presumed  that  experienced  contractors  upon  public  works 
know  that  they  will  meet  arbitrary  rulings  on  questions  of  detail,  and 
that  they  must  make  allowances  therefor  In  filing  their  bid. 

[Ed.  Note.— For  other  cases,  see  States,  Cent  Dig.  {  200;  Dec.  Dig.  { 
209.*] 

11.  Canai.8  a  15*) — FcTTTBE  PsonTS. 

Where  a  guard  gate  could  not  b9  constructed  In  that  portion  of  the 
barge  canal  which  was  excavated  by  claimants,  claimants  are  not  entitled 
to  compensation  for  a  loss  of  prospective  profits  which  they  might  have 
made  in  constructing  the  gate. 

[Ed.  Note.— For  other  cases,  see  Canals,  Cent  Dig.  H  U,  16,  18,  19; 
Dec  Dig.  1 15.*] 

Appeal  from  Board  of  Claims. 

Claim  by  Charles  Sundstrom  and  Frank  M.  Stratton  against  the 
State  of  New  York.  From  a  judgment  allowing  some  of  the  claims 
and  disallowing  others,  both  parties  appeal.  Reversed  in  part,  and  oth- 
erwise affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Kellogg  &  Rose,  of  New  York  City  (L.  Laflin  Kellogg  and  Frank- 
lin Nevius,  both  of  New  York  City,  of  counsel),  for  claimants. 

Thomas  Carmody,  Atty.  Gen.  (Irving  D.  Vann,  of  Albany,  of  coun- 
sel), for  the  State. 

WOODWARD,  J.  A  judgment  in  this  case  was  originally  allowed 
by  the  Board  of  Claims  on  the  3d  day  of  January,  1913,  allowing  cer- 
tain items  of  a  claim  consisting  of  52  different  items.  The  state  de- 
sired to  appeal  from  only  three  of  these  items,  and  in  order  that  the 
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claimants  might  obtain  their  money  on  the  others,  and  to  save  inter- 
est, a  stipulation  was  entered  into  by  which  a  new  judgment  or  judg- 
ments were  entered,  dividing  the  original  judgment  into  two  parts  or 
causes  of  action,  known  as  determination  No.  1  and  determination  No. 
2 ;  the  latter  only  being  involved  in  this  appeal.  Determination  No.  2 
disallows  all  other  items  of  the  claim  save  items  46, 47,  and  48.  These 
three  items  all  involve  the  same  point ;  the  claimants  contending  that 
they  are  entitled  to  recover  the  alleged  increased  cost  of  excavation 
due  to  the  flow  of  water  from  the  old  Champlain  Canal  in  the  sum  of 
$38,444.34,  for  the  increased  cost  of  pumping,  due  to  flow  of  water 
from  the  old  Champlain  Canal,  in  the  sum  of  $7,363.01,  and  for  the 
cost  of  removal  of  slides,  due  to  the  same  cause,  in  the  sum  of  $14,- 
912.61.  These  have  been  allowed  by  the  Board  of  Claims,  and  the 
state  appeals  from  the  judgment  in  so  far  as  these  items  are  con- 
cerned ;  and  we  are  of  the  opinion  that  the  Board  of  Claims  is  in  er- 
ror in  making  these  allowances. 

[1]  The  theory  upon  which  these  claims  have  been  allowed  is  that 
there  was  a  material  leakage  from  the  old  Champlain  Canal,  which  was 
in  the  immediate  neighborhood  of  the  Barge  Canal,  a  section  of  such 
Barge  Canal  being  the  subject  of  the  contract  under  which  these  daims 
arose,  and  that  such  leakage  operated  to  increase  the  cost  of  the  work 
to  the  contractors.  There  are  cases,  no  doubt,  where,  by  the  action 
of  the  owner  or  possessor  of  premises,  the  cost  of  doing  contract  work 
is  increased,  and  under  proper  circumstances  the  party  causing  the 
added  cost  may  be  called  upon  to  compensate  for  the  damages  occa- 
sioned, but  this  is  not  such  a  case.  The  state  of  New  York  was  called 
upon  to  construct  about  450  miles  of  Barge  Canal,  involving  an  ex- 
penditure of  at  least  $100,000,000,  and  to  accomplish  this  work  it  was 
divided  up  into  sections,  and  contracts  were  let  from  time  to  time  for 
the  work  upon  these  various  sections,  among  them  being  the  contract 
now  under  consideration.  Among  the  provisions  of  the  particular  con- 
tract we  find  that  it  was  provided  that : 

"The  estimate  of  quantities  Is  to  be  accepted  as  approximate  only,  pTO> 
posers  being  required  to  form  tlielr  own  judgment  as  to  quantities  and  diar- 
acter  of  the  work  by  personal  examination  upon  the  ground  where  the  work 
is  proposed  to  be  done,  and  on  the  specifications  and  drawings  relating  there- 
to, or  by  such  other  means  as  they  shall  choose." 

It  was  further  provided  that : 

The  "attention  of  persons  intending  to  make  proposals  is  specifically  called 
to  paragraph  8  of  the  form  of  contract,  which  debars  a  contractor  from 
pleading  misunderstanding  or  deception  because  of  estimates  of  quantities, 
character,  location  or  other  conditions  surrounding  the  same." 

Paragraph  8  of  the  contract  provides : 

"The  contractor  agreed  that  he  has  satisfied  himself  by  Ms  own  Investiga- 
tion and  research  regarding  all  the  conditions  affecting  the  work  to  be  done 
and  labor  and  material  needed,  and  that  his  conclusion  to  execute  this  con- 
tract is  based  on  snch  inyestigation  and  research,  and  not  on  the  estimate 
of  quantities  or  other  information  prepared  by  the  state  engineer,  and  that 
he  diall  make  no  claim  against  the  state  because  any  of  the  estimates,  tests 
or  representations  of  any  kind  affecting  the  work  made  by  any  officer  or 
agent  of  the  state  may  prove  to  be  in  any  respect  erroneous." 
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There  are  other  provisions  dealing  more  in  detail  and  enforcing 
this  idea  to  a  greater  or  less  extent,  but  it  seems  to  us  entirely  clear 
that  the  contractors  in  the  present  instance  are  fully  estopped  by  the 
provisions  already  quoted,  and  that  they  have  no  possible  claim  against 
the  state  of  New  York  because,  after  excavating  to  a  considerable 
depth,  they  found  water  flowing  into  the  prism  of  the  Barge  Canal 
which  they  claim  came  from  the  old  Champlain  Canal  in  the  near  vicin- 
ity and  which  added  to  the  work  and  to  the  cost  of  the  excavation. 

The  Champlain  Canal  is  one  of  the  old  canals  of  the  state  and  was 
situated  partly  upon  and  partly  just  east  of  the  site  of  contract  No. 
3  (the  one  involved  in  this  litigation)  and  at  a  higher  elevation.  From 
about  the  southerly  gates  of  lock  No.  6  on  contract  No.  3,  about  sta- 
tion 152  to  station  164,  the  Champlain  Canal  was  within  the  lines  of 
the  prism  of  the  Barge  Canal,  and  a  part  of  the  work  to  be  done  un- 
der the  contract  was  the  construction  of  a  temporary  canal  to  take  care 
of  the  traffic  of  the  Champlain  Canal.  From  station  164  to  the  north 
the  Champlain  Canal  bears  to  the  east,  and  at  station  174  is  about  300 
feet  distant  from  the  easterly  bank,  and  runs  away  to  a  distance  of 
about  800  feet  and  then  gradually  returns  until  it  practically  inter- 
sects the  Barge  Canal  at  station  255.  A  portion  of  this  intervening 
space  was  to  he  filled  with  the  spoil  taken  from  the  prism  of  the  Barge 
Canal,  and  it  will  be  seen  that  it  was  practically  upon  the  site  of  the 
contract,  and  it  is  idle  to  contend  that  this  was  not  one  of  the  condi- 
tions to  be  examined,  "upon  the  ground  where  the  work  is  proposed 
to  be  done,"  by  the  contractor  in  making  up  his  mind  whether  he 
wanted  to  take  the  contract.  The  fair  reading  of  the  contract  requires 
the  contractor  to  personally  visit  the  site  of  the  contract  and  to  satisfy 
himself  "by  his  own  investigation  and  research  regarding  all  the  con- 
ditions affecting  the  work,"  and  he  cannot  be  heard  to  say  that  he  did 
not  know  of  the  presence  of  the  Champlain  Canal  or  of  the  possibility 
of  its  leaking  and  causing  the  flow  of  water  into  the  prism  of  the  Barge 
Canal  upon  a  lower  level.  This  was  one  of  the  things  the  state  had  a 
right  to  contract  for;  it  had  a  right  to  impose  the  risk  of  unknown 
conditions  upon  individual  contractors,  who  might  personally  investi- 
gate the  special  conditions ;  and  the  presumption  is  that  the  contractor 
took  these  risks  injto  consideration  and  made  his  bid  upon  the  basis  of 
such  risks.  Kinser  Construction  Co.  v.  State,  204  N.  Y.  381,  394,  97 
N.  E,  871.  It  might  be,  of  course,  if  the  state  had,  after  the  work  was 
under  way,  taken  some  affirmative  action,  such  as  cutting  the  banks 
of  the  Champlain  Canal  and  permitting  the  water  to  flow  down  into 
the  prism,  there  would  be  cause  for  complaint,  but  where  the  state  has 
simply  contracted  for  certain  work  in  a  certain  locality,  and  has  stip- 
ulated that  the  contractor  shall  take  the  risks  of  quantities,  conditions, 
etc.,  it  is  not  the  law  that  Ke  can  recover  for  alleged  additional  cost  of 
doing  the  work  which  results  from  a  condition  which  the  state  was  not 
bound  to  know  and  which  the  contractor  had  stipulated  that  he  had 
taken  into  consideration,  after  a  personal  investigation,  in  making  the 
contract.  The  reasoning  in  the  case  of  Kinser  Construction  Co.  v. 
State,  supra,  seems  to  us  conclusive  upon  this  point,  and  the  judgment, 
in  so  far  as  it  is  in  favor  of  the  claimants,  should  be  reversed. 
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We  come,  then,  to  the  claims  which  have  been  disallowed,  and  as  to 
which  the  contractors  appeal.  Two  claims,  aggregating  $261,621.73,  are 
asserted  for  increased  cost  of  performance  of  work,  occasioned  by  de- 
lays due  to  acts,  omissions,  and  faults  of  the  state  and  state  officers, 
and  for  increased  cost  of  pumping  during  increased  time  of  perform- 
ance, as  occasioned  by  the  wrongful  acts,  omissions,  or  faults  of  the 
state.  These  are  known  as  items  28  and  29.  Another  claim  is  for  in- 
creased cost  of  work  due  to  enforcement  of  the  eight-hour  labor  re- 
quirement, aggregating  $93,476.34,  and  known  as  item  27.  There  is 
still  another,  item  43,  for  increased  cost  of  riprap,  wash  wall,  and  con- 
crete, due  to  refusal  of  the  state  to  permit  the  use  of  suitable  stone 
from  the  canal  prism,  and  this  claim  aggregates  $59,686.76.  Item  49 
is  for  alleged  increased  cost  of  concrete  work  due  to  requirement  as 
to  use  of  particular  mixer,  and  the  claim  is  for  $29,149.82.  Item  50 
claims  $32,192  for  alleged  increased  cost  of  disposal  of  excavated  ma- 
terial due  to  the  refusal  of  the  state  to  permit  disposition  at  points 
shown  on  plans,  and  then  there  is  a  claim  of  $5,172,  a  duplication  of  a 
portion  of  items  44  and  45,  which  is  claimed  upon  another  theory.  All 
of  these  matters  have  been  disallowed,  and  the  questions  now  under 
consideration  relate  to  the  proper  disposition  of  the  appeal  as  it  relates 
to  the  claimants. 

[2]  Under  item  27  there  is  a  claim  for  $95,794.79  alleged  to  have 
been  caused  by  reason  of  the  provision  in  contract  No.  3,  insisted  upon 
by  the  state,  that  the  contractor  should  stipulate  and  agree  that  "no 
laborer,  workman  or  mechanic  in  the  employ  of  the  contractor,  sub- 
contractor or  other  person  doing  or  contractmg  to  do  the  whole  or  a 
part  of  the  work  contemplated  by  this  contract  shall  be  permitted  or 
required  to  work  more  than  eight  hours  in  any  one  calendar  day,  ex- 
cept in  case  of  extraordinary  emergency  caused  by  fire,  flood  or  dam- 
age to  life  or  property."  It  is  conceded  that  this  clause  was  inserted 
under  the  provisions  of  the  Labor  Law  (Consol.  Laws  1909,  c.  31),  de- 
clared unconstitutional'by  the  Court  of  Appeals,  in  People  ex  rel.  Cos- 
sey  V.  Grout,  179  N.  Y.  417,  72  N.  E.  464,  1  Ann.  Cas.  39,  and  that  no 
change  was  made  in  the  contract  after  the  determination  of  the  court ; 
but  the  contention  of  the  claimants  that  their  bid  was  made  upon  the 
basis  of  ten-hour  labor  does  not  find  support  in  the  evidence,  and  the 
claimants  can  hardly  be  heard  to  urge  tiiat,  having  consented  to  the 
making  of  a  contract  with  this  provision  in  it,  and  which  provision,  as 
against  the  contractors,  was  not  unlawful,  they  are  entitled  to  charge 
the  people  of  this  state  over  $95,000  more  than  they  agreed  to  pay  for 
the  performance  of  this  labor.  It  must  be  presumed,  with  this  clause 
in  the  contract,  that  the  price  of  the  work  was  based  upon  an  eight- 
hour  day.  As  against  the  state  this  might  not  be  a  prefer  contract,  and 
there  might  be  some  force  in  the  contention  that  the  people  of  the 
state  were  entitled  to  have  the  work  done  upon  the  basis  of  a  ten-hour 
day,  and  that  they  could  not  properly  be  charged  with  the  increased  cost 
between  an  eight-hour  and  a  ten-hour  day,  but  for  the  contractors  to 
contend  that  having  agreed  to  do  the  work  at  a  given  price,  based  upon 
an  eight-hour  day,  they  are  now  entitled  to  charge  for  thfc  work  the 
difference  between  the  cost  at  that  price  and  what  it  would  have  cost 
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if  they  had  been  permitted  to  work  ten-hour  days  is  certainly  a  novel 
contention  and  one  which  can  have  no  support  in  any  just  or  equitable 
law.  If  the  claimants  had  performed  the  work,  employing  their  labor- 
ers ten  hours  per  day,  it  is  probably  true  that  the  state  would  have  been 
bound  to  pay  the  contract  price  of  the  work,  notwithstanding  the  fact 
that  this  would  have  been  advantageous  to  the  contractors ;  but  having 
performed  the  work  under  the  provisions  of  the  contract,  with  some 
unimportant  exceptions,  the  contractors  certainly  have  no  claim  against 
the  state  because  they  might,  by  violating  the  provision,  have  performed 
the  work  for  less  money.  So  far  as  the  claim  for  increased  cost  under 
the  provisions  of  the  ijabor  Law  is  concerned,  the  judgment  is  clearly 
right  and  should  be  affirmed. 

[3-5]  We  now  come  to  item  28,  which  is  a  claim  for  $241,439.56 
claimed  to  be  due  to  the  acts,  omissions,  and  faults  of  the  state.  Con- 
tract No.  3  provided  that  the  work  should  be  completed  by  April  15, 
1907,  and  a  penalty  was  provided  for  a  failure  to  perform  within  the 
time  limited.  The  work  had  been  delayed  by  circumstances  for  which 
the  contractors  were  not  blamable,  and  they  accordingly  requested  the 
canal  board  to  give  an  extension  of  time.  The  state  engineer  and  sur- 
veyor made  a  report  to  the  canal  board,  in  which  he  detailed  various 
delays,  closing  with  the  statement  that  there  had  been  a  "total  delay 
of  19^  months  for  the  contractor  without  any  responsibility  onr  his 
part,"  up  to  the  16th  of  May,  1907,  and  that  "under  these  circumstanc- 
es it  is  respectfully  recommended  that  the  contractor  be  granted  an 
extension  of  time  for  the  completion  of  contract  No.  3  from  April  15, 
1907,  to  December  1,  19(^."  Acting  upon  this  recommendation  the 
canal  board  duly  authorized  an  extension  of  contract  No.  3,  and  an 
agreement,  known  as  "contract  No.  3,  Barge  Canal  alteration  No.  6, 
chfinge  of  date  for  completion  of  the  work,"  was  entered  into  on  the 
5th  day  of  June,  1907.    The  agreement  recites  that : 

"This  alteration  agreement  Is  for  the  purpose  of  adjusting  the  matter  of 
delays  In  progressing  the  worlE,  to  which  the  contractor  has  been  subjected 
by  the  state,  and  of  fixing  a  new  date  for  the  completion  of  the  work  un- 
der the  contract" 

After  setting  forth  the  causes  of  delay,  and  summarizing  the  same, 
the  agreement  continues : 

"The  contractors  having  been  delayed,  by  causes  for  which  they  were  not 
responsible,  for  a  total  of  19i^  months,  as  certlUed  by  the  state  engineer  and 
surveyor  to  the  canal  board,  and  the  canal  board  having  recommended  a  set- 
tlement with  the  contractors  for  injuries  thus  sustained  by  them  by  such 
extension,  the  time  is  hereby  so  extended.  The  operation  of  clause  17  of  said 
contract  for  the  payment  by  the  contractors  to  the  state  of  'liquidated  and  ad- 
Justed  damages'  is  suspended  until  December  1,  1908 ;  this  change  in  comple- 
tion date  Is  contingent  upon  the  sureties  on  said  contract  assenting  to  such  ex- 
tension of  time.  In  consideration  of  the  extension  of  time  herein  provided  for, 
the  contractors  waive  any  and  all  claims  to  other  consideration  on  account  of 
delays  and  hindrances  to  which  they  hare  been  subjected  by  the  state  in  pro- 
gressing their  work." 

The  above  agreement  was  signed  by  the  contractors,  as  found  by 
the  Board  of  Claims,  and  we  are  clearly  of  the  opinion  that  this 
amounted  to  an  adjustment  of  all  questions  of  damages  by  reason  of 
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the  alleged  acts  of  the  state  up  to  that  tune,  and  that  it  was  founded 
upon  a  sufficient  consideration.  While  it  is  true  that  the  state  engineer 
and  surveyor  had  admitted  these  delays,  and  which,  if  due  to  the 
wrongful  act  of  the  state,  would  have  entitled  the  contf actors  to  an  ex- 
tension of  time,  equal  to  the  delays,  this  admission  did  not  estop  the 
state  to  have  it  determined,  in  a  litigation  involving  the  liquidated  dam- 
ages, whether  these  delays  were  due  to  any  wrongful  action  on  the 
part  of  the  state.  The  admissions  were  made  for  the  purpose  of  jus- 
tifying the  extension  of  time  asked  for  by  the  contractors  and  for  the 
purposes  of  a  friendly  adjustment  of  the  points  of  difference  between 
the  state  and  its  contractors  and  had  no  binding  force  upon  the  state 
except  for  the  purposes  of  the  agreement  subsequently  entered  into  by 
the  contractors  accepting  the  extension  of  time  and  waiving  their  claim, 
if  any,  to  further  consideration.  We  doubt  very  much  if  the  finding 
of  fact  No.  167,  at  page  59,  is  justified  by  the  evidence ;  but  in  view 
of  the  conclusions  of  law  40  to  47,  both  inclusive,  it  does  not  seem 
very  material.  There  was  evidently  a  matter  of  at  least  three  months 
of  the  delay  which  was  due  to  the  fact  that  the  contract  was  not  signed, 
and  the  contractors,  by  signing  the  contract  subsequent  to  its  date,  must 
be  deemed  to  have  waived  this,  and  the  state  could  not  be  charged  with 
damages  for  such  delay.  It  is  clear  that  there  were  matters  of  dispute 
between  the  state  and  the  contractors ;  the  contract  had  not  been  per- 
formed, and  there  was  a  stipulation  on  the  part  of  the  contractors  to 
pay  liquidated  damages,  and  the  questions  of  delay  entered  into  the 
question  of  the  legal  right  of  the  contractors  to  an  extension  of  time ; 
and  when  we  find  that  the  extension  was  more  than  the  time  which  the 
state  had,  by  its  fault,  delayed  the  contractors,  there  was  dearly  an 
adequate  consideration  for  the  adjustment  agreement.  The  state  en- 
gineer and  surveyor  did  not  certify  that  the  delays  were  due  to  faults 
on  the  part  of  the  state  but  merely  that  the  delays  were  not  due  to 
the  fault  of  the  contractors,  and  the  state  had  a  right  to  litigate  the 
question  of  these  delays  and  could  not  be  bound  by  the  mere  assertion 
of  its  state  engineer  and  surveyor,  made  for  a  particular  purpose.  We 
are  of  opinion  so  far  as  the  judgment  relates  to  the  matters  covered  by 
the  delays  during  the  19^/^  months  it  is  entirely  justified,  and  that  the 
conclusions  of  law  above  mentioned  are  correct. 

[8]  While  we  agree  with  the  conclusion  reached,  we  are  unable  to 
concur  in  the  opinion  of  the  learned  chairman  in  respect  to  the  wash 
wall,  where  he  says : 

"We  do  not  think  the  contract  required  the  total  completion  of  the  canal 
prism,  as,  for  Instance,  where  it  passed  through  rock  cut,  before  the  state 
was  compelled  to  determine  if  wash  walls  were  necessary." 

The  specifications,  which  constituted  a  part  of  the  contract,  provided 
(section  188)  that  the  "wash  wall  will  be  built  as  follows :  When  the 
prism  of  the  canal  shall  have  been  fully  excavated  and  trimmed,  and 
upon  being  so  ordered,  the  protection  work  shall  be  placed  on  the  inside 
faces  of  the  canal  slopes,"  etc.  The  language  is  clear;  "when  the 
prism  of  the  canal  shall  have  been  fully  excavated  and  trimmed,"  the 
state  is  to  have  the  option  of  ordering  the  wash  walls  if  it  so  elects. 
This  clearly  means,  when  the  prism  of  that  part  of  the  canal  covered 
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by  the  contract  is  completed,  the  state  shall  be  permitted  to  determine 
the  question  of  wash  walls,  and  it  is  ndt  required  to  be  on  hand  at  the 
completion  of  every  section  to  determine  the  necessity  of  such  walls. 
However,  the  Board  of  Claims  has  disallowed  the  claim  upon  the 
ground  that  the  state  has  a  reasonable  length  of  time  in  which  to  de- 
termine the  question  and  has  held  that  in  the  particular  case  there  was 
no  abuse  of  Uiis  option,  and  we  conclude  upon  the  broader  ground 
ths^t  this  disposition  of  the  matter  is  such  as  to  support  the  judgment 

[7, 8]  This  brings  us  to  item  43,  under  which  the  contractors  claim 
somethmg  over  $59,000  for  increased  cost  of  the  work  owing  to  the 
refusal  of  the  state  to  permit  of  the  use  of  suitable  stone  taken  from 
the  canal  prism.  Under  the  terms  of  the  contract  all  of  the  materials 
found  upon  the  premises  or  taken  from  the  excavations  were  declared 
to  be  the  property  of  the  state,  but  it  was  provided  that  the  contractors 
might  use  such  material  taken  from  the  excavations  as  should  be  prop- 
er for  the  riprap,  wash  walls,  and  concrete  work.  It  was  likewise  pro- 
vided tfiat  the  state  engineer  should  be  the  sole  judge  of  the  suitable- 
ness of  the  materials  to  be  used ;  and,  while  this  would  not  permit  him 
to  act  arbitrarily  or  capriciously,  in  the  absence  of  evidence  of  bad  faith 
on  his  part  his  determination  would  be  conclusive.  There  is  a  conflict 
of  evidence  as  to  the  character  of  the  stone  taken  from  the  excavation, 
though  it  would  a^>ear  that  some  of  it  would  have  been  proper  for 
use  in  the  work.  The  difficulty  with  the  contractors'  case  is  that  the 
evidence  fails  to  show  that  any  considerable  portion  of  the  stone  was 
fit  for  the  work,  and  it  appears  that  some  of  it  was  actually  used  with 
the  consent  of  the  engineer.  This  would  seem  to  indicate  that  all  that 
was  proper  to  be  used  was  used,  for  there  is  no  presumption  of  bad 
faith  on  the  part  of  public  officials,  and  it  does  not  appear  clearly  that 
the  proportion  of  good  stone  to  shale  and  dirt  was  large  enough  so 
that  any  of  it,  beyond  what  was  used,  could  have  been  used  to  advan- 
tage, and  it  ought  not  to  be  the  policy  of  the  state  to  pay  extra  compen- 
sation in  the  absence  of  a  clear  legal  obligation.  The  Board  of  Claims 
has  properly  disposed  of  this  item,  and  the  judgment  in  this  respect 
should  be  affirmed. 

Items  16,  44,  and  45  appear  to  have  been  properly  disposed  of  by  the 
Board  of  Claims,  and  it  does  not  appear  profitable  to  add  anythit^  to 
the  discussion  of  the  learned  chairman  of  the  board  to  be  found  at 
pages  294-296  of  the  record. 

[9,  10]  We  find  no  reason  for  holding  the  state  Hable  for  any  alleged 
increased  cost  by  reason  of  the  fact  that  the  contractors  were  not  per- 
mitted to  use  a  Hains  mixer.  It  certainly  is  not  clear  from  the  evidence 
that  the  work  as  done  was  any  more  expensive  than  it  would  have  been 
if  done  with  the  Hains  mixer.  There  was  a  conflict  of  evidence  upon 
the  point,  but'  the  claimants  had  the  burden  of  showing  that  they  had 
suffered  by  reason  of  the  alleged  arbitrary  action  of  the  state,  and  the 
evidence  is  lacking  in  that  preponderance  which  should  exist  in  order 
to  burden  the  state  with  a  charge  which  has  resulted  in  no  material 
benefit.  All  of  these  contingencies  are  presumptively  included  in  the 
contract  price ;  it  must  be  presumed  that  experienced  contractors  up- 
on public  works  know  that  they  will  meet  with  more  or  less  arbitrary 
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rulings  upon  questions  of  detail ;  and  they  must  protect  themselves  by 
their  contracts  rather  than  through  claims,  supported  by  doubtful  evi- 
dence, after  the  work  is  completed. 

We  are  clearly  of  the  opinion  that  item  No.  50,  for  $32,192,  based 
upon  a  change  in  the  location  of  a  spoil  bank,  is  not  well  founded.  The 
preponderance  of  credible  evidence  is  to  the  effect  that  this  change  was 
made  at  the  request  and  for  the  benefit  of  the  contractors  and  "with 
the  understanding  that  it  was  not  to  add  to  the  cost  of  the  work,  and 
the  state  cannot  be  properly  charged  under  such  circumstances. 

[11]  The  case  of  Kinser  Construction  Co.  v.  State,  204  N.  Y.  381, 
97  N.  E.  871,  is  sufficient  authority  for  the  disallowance  of  item  51, 
for  profits  lost  by  reason  of  the  nonconstruction  of  a  guard  gate,  and 
the  question  of  interest  upon  the  certified  check  deposited  on  making 
the  bid  was  a  matter  outside  of  the  contract  and  has  no  place  here. 

The  determination  appealed  from  should  be  reversed  in  so  far  as  it 
relates  to  items  46, 47,  and  48,  and  in  all  other  respects  affirmed,  with 
costs  to  the  state. 

The  findings  of  fact  of  which  the  court  disapproves  are  Nos.  269  to 
289,  both  inclusive.  In  lieu  thereof  the  court  determines  that  the  work 
referred  to  was  not  extra  work,  but  was  fairly  embraced  within  the 
terms  of  said  contract  and  covered  by  it,  and  the  claimants  are  not  en- 
titled to  extra  compensation  therefor.   All  concur. 


LECZTCKI  V.  KUCZYNSKI. 

(Supreme  Court,  Appellate  Term,  First  Department    December  4,  1913.) 

CouBTS  ({  100*) — Municipal  ConsTa — Decisions  Reviewabi,!;. 

An  order  of  the  Municipal  Court  of  the  city  of  New  York,  denying 
plaintiff's  motion  to  tax  additional  costs,  Is  not  an  appealable  order. 
[Ed.  Note.— For  other  cajses,  see  Courts,  Dec.  Dig.  §  190.*] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  .Second  Dis- 
trict. 

Action  by  Herman  Leczycki  against  Szoel  Kuczynski,  also  known  as 
or  called  Saul  or  Salomon  Kurtz.  From  an  order  denying  his  motion 
to  tax  $75  additional  costs,  plaintiff  appeals.    Dismissed. 

See,  also,  138  N.  Y.  Supp.  316. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

Paul  C.  Schnitzler,  of  New  York  City,  for  appellant. 

Joseph  A.  Seidman,  of  New  York  City,  for  respondent 

PER  CURIAM.  Plaintiff  claims  that  by  virtue  of  section  735  of 
the  Code  of  Civil  Procedure  he  was  entitled  to  have  included  in  his  bill 
of  costs  the  sum  of  $75,  being  fees  of  a  witness  called  by  him.  Sec- 
tion 735,  supra,  is  excluded  from  application  to  inferior  courts  by  sub- 
division 6  of  section  3347.  The  order  is  not  an  appealable  one,  and 
the  appeal  should  therefore  be  dismissed,  but  without  costs. 

Appeal  dismissed,  without  costs  to  either  party. 

*For  other  casM  sea  same  topic  A  i  NTTMBxit  In  Dee.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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(83  Misc.  Bep.  28.) 

OOHEN  T.  BOHGENECHT. 

(Supreme  Court,  Appellate  Term,  First  Department    December  4,  1918.) 

Mabteb  aitd  Skkvakt  ({  302*) — Nxouoknck  or  Skbvart— Liabilitt  ot  Mas- 

TEB. 

Where  the  owner  of  an  automobile  provided  It  for  the  use  of  his  family, 
and  directed  the  dianffeur  to  take  their  orders,  the  oymet  Is  liable  for 
any  Injury  caused  by  the  chauffeur's  neglect  while  acting  under  his  son's 
order;  he  being  In  the  owner's  employ,  though  running  the  machine  In 
obedience  to  the  directions  of  members  of  the  family. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |f  1217- 
1221.  1225,  1229;   Dec.  Dig.  f  302.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict 

Action  by  Abraham  Cohen,  an  infant,  hy  Jacob  Rainish,  his  guard- 
ian ad  litem,  against  Louis  Borgenecht.  From  an  order  setting  aside 
a  directed  verdict  for  defendant,  he  appeals.   AiHrmed. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

Robert  M.  McCormidc,  of  New  York  City  (Murray  G.  Jenkins,  of 
New  York  City,  of  counsel),  for  appellant. 

Harris  Koppehnan,  of  New  York  City,  for  respondent 

GUY,  J.  This  action  was  brought  to  recover  for  personal  injuries 
alleged  to  have  been  sustained  on  March  1,  1913,  through  the  neg- 
ligence of  defendant's  chauffeur  in  operating  an  automobile  on  a  public 
highway.    The  defense  was  substantially  a  general  denial. 

Defendant,  called  as  a  witness  for  plaintiff,  testified  that  he  owned 
the  automobile  in  question;  that  the  chauffeur  who  operated  the  car 
was  generally  in  his  employ  at  the  time  of  the  accident  in  March,  1913, 
and  still  is  in  his  employ ;  that  he  had  two  sons,  who  were  permitted 
to  use  the  automobile  at  any  time  they  pleased,  when  defendant  was 
not  using  it ;  that  they  had  no  special  permission  to  take  it  on  the  day 
of  the  accident ;  that  there  was  no  need  of  their  asking  him  for  the 
chauffeur,  because  they  had  permission  to  use  the  machine,  either  to 
drive  it  themselves  or  have  the  chauffeur  drive  it,  whichever  they 
pleased ;  that  the  machine  was  used  for  the  benefit  of  his  family,  any 
of  whom  could  use  it  as  they  pleased ;  that  defendant  was  not  in  it  at 
the  time  of  the  accident  The  chauffeur,  Shulraan,  testified  that  at  the 
time  of  the  accident  he  was  working  for  defendant's  family ;  that  he 
was  paid  by  the  fortnight  by  defendant;  that  defendant  told  him  to 
drive  his  sons  or  his  wife  an)rwhere  they  wanted  to  go;  that  on  the 
drive  resulting  in  the  accident  one  of  defendant's  sons  telephoned  him 
to  get  the  car  ready  to  go  to  New  York,  defendant's  house  and  garage 
being  in  Brooklyn ;  that  he  took  the  car  around  to  defendant's  house ; 
that  defendant's  two  sons,  and  no  one  else,  got  in;  that  one  son  told 
him  to  go  to  Seventh  street,  between  First  and  Second  avenues,  where 
a  young  lady  got  in,  and  they  went  to  the  theater ;  that  he  was  told  to 
wait  until  10 :30  p.  m.,  which  he  did ;  then  all  three  got  in ;  they  took 
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the  young  lady  home,  and  then  the  car  started  back  down  Second  ave- 
nue, where  the  accident  occurred.  It  was  conceded  for  the  purposes 
of  the  triaJ  that  there  was  some  evidence  that  the  chauffeur  was  neg- 
ligent in  driving  the  car.  The  trial  judge  directed  a  verdict  for  de- 
fendant, and  later  set  it  aside. 

While  the  authorities  hold  that  where  even  a  member  of  the  owner's 
family,  or  an  employe,  borrows  an  auto  and  uses  it  for  his  own  pur- 
pose, the  owner  cannot  be  held  liable  (Clark  v;  Buckmobile  Co.,  107 
App.  Div.  120,  122,  94  N.  Y.  Supp.  771 ;  Maher  v.  Benedict,  123  App. 
Div.  579,  580,  108  N.  Y.  Supp.  228),  I  am  of  the  opinion  that  said 
authorities  do  not  apply  to  the  case  at  bar.  Here  the  evidence  is  that 
the  machine  was  in  general  use  for  the  members  of  defendant's  house- 
hold ;  that  the  chauffeur,  who  operated  the  machine  at  the  time  of  the 
injury  to  plaintiff,  was  not  only  in  the  employ  of  the  defendant  and 
subject  to  his  control  at  that  time,  but  was  acting  in  obedience  to  the 
general  orders  of  defendant  to  take  the  machine  at  any  time  to  such 
places  as  might  be  required  by  members  of  defendant's  family.  To 
hold  defendant  not  responsible  for  the  acts  of  his  employe  under  such 
circumstances  would  be  subversive  of  law  and  justice. 

The  trial  court  erred  in  directing  a  verdict  for  the  defendant,  and 
the  order  setting  aside  the  verdict  was  properly  entered. 

Order  affirmed,  with  costs. 

BIJUR,  J.,  concurs.    SEABURY,  J.,  concurs  in  result 

(88  Bfisc  Kep.  178.) 

YOUNG  y.  INGALSBB. 

(Supreme  Court,  Special  Term,  Wasbington  County.    November  29, 1913.) 

1.  Costs  (|  244*)— Awabd. 

A  judgment  of  the  Appellate  Division,  which  directed  a  Judgment  In 
favor  of  the  p]alntifl  appellant,  and  provided  that,  as  so  modified,  "such 
judgment  Is  hereby  affirmed,  with  costs  to  the  appellant,"  awarded  costs 
generally  to  plaintifT,  so  that  he  was  entitled  to  all  costs  on  both  trials 
and  both  appeals,  though  he  was  an  executor. 

[Ed.  Note. — For  other  cases,  see  Coata^  Cent  Dig.  If  940-946;  Dec.  Dig. 
f  244.  •] 

2.  Costs  (i  244*)— Pabtt  Bntitlkd — Sevebai.  AppEAiis. 

Where,  on  defendant's  first  appeal  to  the  Appellate  Division,  a  new  trial 
was  granted,  with  costs  to  abide  the  event,  and,  on  plaintiff's  api)eal  in 
the  second  trial,  Judgment  was  directed  for  plaintiff,  and,  as  so  modified, 
afllrmed.  "with  costs  to  appellant,"  plaintiff  was  entitled  to  costs  in  all 
of  the  courts. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  I!  940-946 :  Dec.  Dig. 
§  244.*] 

On  defendant's  motion  to  retax  costs.    Motion  denied. 
See,  also,  138  App.  Div.  587,  122  N.  Y.  Supp.  707;  151  App.  Div. 
375,  135  N.  Y.  Supp.  939. 
E.  C.  Rogers,  of  Hudson  Falls,  for  plaintiff. 
Arnold  &  Sherman,  of  Hudson  Falls,  for  defendant. 
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BORST,  J.  Defendant  moves  at  Special  Term  to  retax  plaintiflPs 
costs  as  taxed  by  the  clerk. 

Plaintiff  had  judgment  in  the  trial  court  Defendant  appealed  to 
the  Appellate  Division,  where  there  was  a  reversal,  "with  costs  to 
abide  the  event."  A  new  trial  was -had,  resulting  in  a  judgment  in 
favor  of  the  defendant.  Plaintiff  appealed  to  the  Appellate  Division, 
where  judgment  was  "directed  in  favor  of  the  plaintiff  and  appellant 
against  the  defendant  respondent  for  the  sum  of  $50,  and,  as  so  mod- 
ified, said  judgment  is  hereby  affirmed,  with  costs  to  appellant."  Plain- 
tiff taxed  the  costs  of  the  first  trial  and  of  the  appeal  to  the  Appellate 
Division ;  also  the  cost  of  the  second  trial  and  of  that'  appeal  to  the 
Appellate  Division. 

Defendant  objects  to  each  of  the  items  of  costs  taxed.  It  is  urged 
in  the  brief  submitted  on  his  behalf  that,  as  defendant  was  an  executor, 
costs  were  not  taxable  against  him,  and  that  defendant  succeeded  on 
several  of  the  claims  of  plaintiff,  and  is  therefore  entitled  to  costs 
against  the  plaintiff. 

[1]  The  difficulty  with  these  contentions  of  the  defendant  is  that  this 
court  is  foreclosed  by  the  last  decision  of  the  Appellate  Division, 
wherein  it  says:  "Said  judgment  is  hereby  affirmed,  with  costs  to  the 
appellant."  This  leaves  the  amount  of  costs  only  in  question.  Is  plain- 
tiff entitled  to  any  further  costs  than  those  of  the  last  appeal  to  the 
Appellate  Division?  If  defendant  desired  to  raise  the  question  as  to 
the  plaintiff's  right  to  costs,  because  he  (defendant)  was  an  executor, 
and  as  to  his  right  to  costs  because  he  succeeded  on  some  of  the  issues, 
he  should  have  presented  his  contention  to  the  -Appellate  Division. 
That  court  by  the  language  used  clearly  expressed  an  intent  to  deal 
with  the  whole  subject  and  award  costs  generally  to  the  plaintiff,  and 
this  would  seem  to  carry  full  costs. 

The  case  of  Matter  of  Hood,  30  Hun,  472,  seems  to  be  decisive  of 
the  case  here  presented.    There  the  court  said : 

"While  It  may  be  assumed  that,  when  an  appellate  conrt  awards  costs,  the 
effect  Is  to  Include  costs  of  such  conrt  only,  yet  If  it  assumes  to  deal  with  the 
whole  subject,  and  wipes  out  and  rerersea  the  ]udgm«at  or  decree  appealed 
trom,  with  costs,  that  Includes  all  the  costs  of  all  the  inferior  courts." 

[2]  On  the  first  appeal  to  the  Appellate  Division  a  new  trial  was 
granted,  with  costs  to  abide  the  event.  By  the  decision  of  the  Appel- 
late Division  on  the  second  appeal  to  that  court  the  event  is  with  plain- 
tiff, and  costs  go  to  him  in  all  the  courts.  Smith  v.  Smith,  22  App. 
Div.  319, 47  N.  Y.  Supp.  987;  Howell  v.  Van  Siclen,  8  Hun,  524.  No 
question  is  raised  against  specific  items  of  the  costs  taxed  by  plaintiff^ 
but  only  to  the  right  of  plaintiff  to  costs  generally. 

The  motion  for  retaxation  of  costs  is  therefore  denied. 
144KT.S.— 26 
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(159  App.  IMt.  301.) 

EliDRBD  T.  CITY  OF  NEW  YORK. 

(Snpreme  Conrt,  Appellate  Division,  Second  Department    NoTember  28,  1913.) 

CoBPOBATiONB  (§  503*) — Action — Vbnub — Resident. 

Under  Code  CIt.  Proa  {  341,  as  amended  by  Laws  1911,  c.  68,  so  as  to 
provide  that  a  domestic  corporation,  any  part  of  wliose  plant,  shops,  fac- 
tories, or  offices  is  actually  located  within  the  county,  is  a  resident 
thereof,  a  city  extending  into  several  counties  is,  for  the  purpose  of  giving 
jurisdiction  to  the  County  Court,  a  resident  of  any  connty  wherein  it 
actually  has  offices,  though  they  are  not  Its  principal  place  of  business; 
the  amendment  changing  the  former  law,  which  made  the  test  of  resi- 
dence whether  the  municipality's  principal  place  of  business  was  located 
within  the  connty. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  H  1835-1939, 
1942-1946;  Dec.  Dig.  |  503.*] 

Appeal  from  Queens  County  Court. 

Action  by  Carrie  A.  Eldred  against  the  City  of  New  York,  im- 
pleaded with  others.  From  a  judgment  dismissing  the  complaint  as 
to  the  city  of  New  York,  plaintiff  appeals.    Reversed  and  remanded. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and 
PUTNAM,  JJ. 

J.  Baldwin  Hand,  of  New.  York  City  (Richard  B.  Hand,  of  New 
York  City,  on  the  brief),  for  appellant. 

Clarence  L.  Barber,  of  New  York  City  (Terence  Farley,  of  New 
York  City,  on  the  brief),  for  respondent. 

RICH,  J.  This  action  was  brought  in  the  County.  Court  of  Queens 
county  to  recover  for  personal  injuries.  When  the  case  was  moved 
for  trial,  the  defendant  the  city  of  New  York  asked  to  amend  its  an- 
swer by  alleging  want  of  jurisdiction  in  the  trial  court  of  the  person 
of  the  respondent,  or  of  the  subject-matter  of  the  action,  and  after 
the  amendment  was  allowed  moved  to  dismiss  the  complaint  as  to  it 
for  want  of  jurisdiction.  The  motion  was  granted,  and  from  the 
judgment  accordingly  entered  this  appeal  is  taken. 

It  is  conceded  that  jurisdiction  was  not  conferred  by  the  appearance 
or  answer  of  the  defendant  city.  The  sole  question  presented  for 
consideration  is  whether  the  County  Court  of  Queens  county  has  ju- 
risdiction of  an  action  against  the  city  of  New  York  in  which  the 
complaint  demands  judgment  for  a  sum  of  money  not  exceeding 
$2,000.  The  Court  of  Appeals  in  Maisch  v.  City  of  New  York,  193 
N.  Y.  460,  86  N.  E.  458,  in  determining  a  similar  question  involving 
the  jurisdiction  of  the  County  Court  of  Kings  county,  held  that  the 
question  turned  upon  the  provisions  of  sections  340  and  341  of  the 
Code  of  Civil  Procedure  defining  the  jurisdiction  of  Coimty  Courts; 
that  jurisdiction  was  conferred  only  when  the  defendant,  if  a  domestic 
corporation,  had  its  principal  place  of  business  within  the  county  in 
which  jurisdiction  was  asserted;  and  that,  as  the  principal  place  of 
business  of  the  city  of  New  York  was  in  New  York  county,  juris- 
diction was  not  conferred  upon  the  County  Court  of  Kings  county. 
Judge  Vann  said: 
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"It  Is  saggested,  Itowerer,  tbat  it  woold  be  better  to  take  a  broader  and  more 
natural  view,  and  bold  tbat  a  city  is  a  resident  of  every  county  Into  wblcb  its 
territory  extends ;  but  tbat  snbject  is  not  for  the  courts  to  deal  with.  •  •  « 
In  tbiB  state  the  Legislature  creates  municipal  corporations  and  confeia  upon 
them  sncb  powers  and  attributes  as  it  sees  fit  We  tblnk  it  has  conferred 
upon  every  dty  in  the  state  the  attribute  of  residence  in  that  county  in  whidi 
its  principal  place  of  business  is  located,  so  far  as  residence  controls  the  Juris- 
diction of  County  Courts." 

In  1911,  and  after  this  decision  was  rendered,  the  Legislature 
amended  section  341  of  the  Code,  by  adding  a  clause  providing  that  a 
domestic  corporation,  any  part  of  whose — 

"plant  or  plants,  shops,  factories  or  offices  is  actually  located  within  the 
county,    •    •    •    is  deemed  a  resident  of  the  county."    Laws  1911,  c.  68. 

It  seems  clear  that  this  amendment  was  made  with  the  intention 
on  the  part  of  the  Legislature  to  extend  the  jurisdiction  of  County 
Courts  accordingly.  The  statute  must  be  given  a  fair  and  liberal  con- 
struction to  eflfectuate  this  intent.  As  it  is  conceded  that  part  of  the 
offices  of  the  defendant  the  city  of  New  York  are  located  in  the  county 
of  Queens,  it  must  be  held  that  the  County  Court  of  that  county  had 
jurisdiction  of  the  cause  of  action. 

It  follows  that  the  judgment  of  the  County  Court  of  Queens  county 
must  be  reversed,  and  a  new  trial  ordered ;  costs  to  abide  the  event. 
All  concur. 


(158  App.  Dlv.  46.) 

In  re  NA8H. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    November  12, 1913.) 

1.  IlTBANX  PEBSONB  (f  45*) — GUABDIAN — TiTABItlTT  09  SUBXTIES — MlSUANAOK- 

MEHT  or  Estate. 

The  committee  of  an  Incompetent  waa  not  authorized  to  use  the  incompe- 
tent's money  in  its  own  business  by  depositing  It  in  a  private  bank  con- 
ducted by  himself  and  another,  and  his  sureties  are  liable  therefor  where 
he  did  so  and  afterwards  became  insolvent 

(Ed.  Note. — ^For  other  cases,  see  Insane  Persons,  Cent  Dig.  I  72;  Dec. 
Dig.  !  45.»] 

2.  Insane  Pebsons  (S  45*) — Ottabdian — Liabiutt  of  StntETT. 

Neither  the  committee  of  an  incompetent  nor  his  surety  can  escape  lia- 
bility for  money  belonging  to  the  incompetent,  which  was  improperly  in- 
vested by  the  committee,  on  the  ground  of  the  latter's  subsequent  bank- 
ruptcy. 

[Ed.  Note. — ^For  other  cases,  see  Insane  Persons,  Cent  Dig.  |  72 :  Dec. 
Dig. !  46.*] 

3.  Banks  anu  Banking  (8  130*) — Deposits — Natube. 

A  deposit  by  a  committee  of  an  lncomi>etent  of  the  ward's  money  in  a 
private  bank  conducted  by  the  committee  and  another  was  not  a  bailment 
but  rather  a  call  loan ;  the  depositor  being  a  mere  creditor. 

[Kd.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  fl  S19- 
325,  327;   Dec.  Dig.  {  130.*] 

4.  Insane  Pebsons  (S  45*) — Pbopebtt — Sueeties — Bond  ow  Guaedian — ^Lia- 

BILITT. 

The  surety  of  a  committee  of  an  incompetent  who  wrongfully  deposited 
his  ward's  money  in  his  own  bank  which  became  insolvent,  cannot  be"  re- 
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Ueved  from  liability  for  certain  of  the  fanda  deposited  on  the  gronnd 
that  th^  did  not  belong  to  the  ward  Indlyldually  but  were  held  by  him 
as  executor,  where  decedent  who  appointed  the  ward  executor  devised  all 
of  her  l>roperty  to  him  and  his  two  sisters,  one  of  whom  died  intestate 
leaving  him  and  the  other  sister  her  sole  heirs,  after  which  the  other  sis- 
ter died  without  any  debts,  leaving  a  will  giving  all  of  her  property  to 
the  ward,  since  both  the  legal  title  and  beneficial  Interest  in  the  property 
vested  In  the  ward  under  the  circumstances,  notwithstanding  the  ftict  that 
the  proceeds  of  the  property  derived  from  the  slaters'  estates  were  de- 
posited in  the  committee's  bank  to  the  account  of  the  ward's  name  as 
"Ex'r,"  and  Uie  ward  had  never  made  a  Judicial  settlement  of  the  es- 
tates. 

[Ed.  Note.^For  other  cases,  see  Insane  Persons,  Cent  Dig.  S  72 ;  Dec. 
Dig.  I  45.«1 

Bobson,  3.,  dissenting. 

Appeal  from  Genesee  County  Court. 

In  the  matter  of  Homer  D.  Nash,  an  incompetent  person.  _  From  a 
final  order  made  upon  an  accounting  by  the  committee,  the  incompe- 
tent, by  special  guardian,  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  KRUSE,  P.  J.,  and  ROBSONi  FOOTE.  LAM- 
BERT, and  MERRELL,  JJ. 

E.  A.  Marsh,  of  Rochester,  for  appellant. 
George  P.  Keating,  of  Buffalo,  for  respondent. 

KRUSE,  P.  J.  This  controversy  is  over  two  items  of  the  account 
of  John  H.  Ward,  the  former  committee  of  the  person  and  property 
of  Homer  D.  Nash,  an  incompetent  person,  one  of  $2,643.63  and  an- 
other of  $6,468.18.  These  two  items  represent  deposits  made  in  the 
Farmers'  Bank  of  Batavia.  The  bank  failed,  and  the  special  guardian 
of  the  incompetent  person  insists  that  the  loss  be  borne  by  tiie  com- 
mittee and  seeks  to  hold  liable  therefor  the  United  States  Fidelity  & 
Guaranty  Company  of  Baltimore,  Md.,  his  surety.  The  Farmers'  Bank 
of  Batavia  was  a  private  bank,  not  incorporated,  was  not  under  the 
supervision  of  the  Banking  Department,  and  made  no  reports  to  that 
department.  It  was  a  copartnership,  composed  of  Salina  A.  Doty  of 
Buffalo,  N.  Y.,  and  John  H.  Ward,  the  committee.  Ward  was  a  res- 
ident of  Batavia,  had  charge  of  the  bank,  and  directed  its  entire  busi- 
ness. He  was  the  sole  active  manager  of  the  bank  down  to  the  time 
of  its  failure,  which  occurred  in  February,  1911 ;  Doty  and  Ward  be- 
ing adjudged  bankrupts  February  27,  1911,  and  all  of  their  assets,  in- 
cluding the  funds  in  the  bank,  were  turned  over  to  their  trustee  in 
bankruptcy.  At  the  time  of  the  failure  of  the  bank  there  was  on  de- 
posit therein  to  the  credit  of  Ward,  as  committee  of  Homer  D.  Nash, 
$2,643.63  in  one  account  and  $6,468.18  in  another  account;  the  larger 
item  being  designated  as  the  "H.  D.  Nash,  Ex'r,"  account.  The  larger 
item  came  from  the  estate  of  Eliza  Ricky,  a  sister  of  the  incompetent 
person.  She  died  August. 5,  1880,  leaving  all  of  her  property  by  will 
to  her  brother  and  her  two  unmarried  sisters,  Jane  E.  Nash  and  Julia 
A.  Nash,  and  made  her  brother  the  executor  of  her  will.  Jane  died, 
leaving  as  her  next  of  kin  her  brother,  the  incompetent  person,  and 
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her  sister,  Julia.  Then  Julia  died  at  some  time  prior  to  November  21, 
1901,  leaving  a  will  by  which  she  left  all  her  property  to  her  brother, 
the  incompetent,  naming  him  executor  thereof.  There  never  was  any 
judicial  settlement  of  either  estate,  but  the  committee  appointed  to 
succeed  Mr.  Ward  (who  had  been  familiar  with  the  affairs  of  the  Nash 
family  for  many  years  and  had  the  custody  and  had  examined  the  pa- 
pers pertaining  to  their  affairs)  testified  that  he  found  no  bills  or  claims 
against  any  of  the  estates ;  and,  so  far  as  appears,  there  is  none,  nor 
is  there  any  proof  that  Jane  left  any  will. 

Up  to  January  7,  1896,  the  executor's  account  was  with  the  Monroe 
County  Savings  Bank..  On  that  day  Homer  Nash,  executor  of  Mrs. 
Rick/s  will,  drew  a  draft  upon  the  Savings  Bank  payable  to  the  order 
of  Ward,  as  cashier,  for  $6,389.89,  transferring  the  fund  to  the  Farm- 
ers' Bank,  where  it  was  credited  upon  the  books  of  the  bank  to  "Homer 
D.  Nash,  Ex'r."  Two  or  three  years  after  the  deposit,  it  was  for  a 
short  time  placed  to  the  credit  of  Homer  D.  Nash  individually,  but  the 
account  was  again  changed  to  the  accotmt  of  "Homer  D.  Nash,  Ex'r," 
and  so  remained  practically  all  the  time  until  Ward  was  appointed  the 
committee  in  November,  1908,  varying  only  slightly. 

Homer  D.  Nash  had  done  business  with  the  Farmers'  Bank  for  a 
long  time,  and  when  he  was  adjudged  incompetent  he  had  on  deposit 
there  the  sum  of  $9,615.10,  of  which  $3,369.67  was  in  his  individual 
name  and  $6,245.43  to  the  credit  of  "Homer  D.  Nash,  Ex'r."  Upon 
Ward  qualifying  as  trustee,  he  transferred  both  deposits  to  himself  as 
committee.  The  executor's  account  remained  undisturbed,  except  that 
interest  was  added  during  his  incumbency;  but  the  other  account 
fluctuated,  and  both  accounts  were  included  in  the  inventory  and  his 
annual  accounts  as  committee,  filed  in  the  county  clerk's  office. 

Since  the  adjudication  in  bankruptcy  of  Doty  and  Ward,  two  div- 
idends of  12^  per  cent,  each  have  been  declared ;  the  first  dividend, 
amounting  to  $1,174.54,  being  paid  to  Ward  before  his  removal  from 
office  as  committee,  and  by  him  turned  over  to  his  successors.  The 
other  has  not  yet  been  claimed  by  the  committee. 

There  is  no  evidence  as  to  whether  the  financial  disaster  which  over- 
took Doty  and  Ward  was  sudden  and  unexpected  or  otherwise.  The 
bare  fact  appears  that  at  the  time  stated  the  bank  failed  and  Doty  and 
Ward  were  declared  bankrupts.  But,  in  the  view  which  I  entertain, 
perhaps  it  is  not  very  important. 

[1]  I  think  the  committee  was  not  authorized  to  use  these  moneys 
in  his  own  business,  and,  having  done  so,  the  sureties  are  liable  there- 
for. The  use  of  trust  funds,  even  when  loaned  by  a  committee  to  oth- 
ers in  the  prosecution  of  mercantile,  commercial,  or  speculative  ad- 
ventures, has  been  uniformly  condemned.  Matter  of  Myers,  131  N. 
Y.  409,  415,  30  N.  E.  135.  The  mere  fact  that  the  committee  had  a 
partner  and  that  the  business  was  banking  does  not,  I  think,  save  the 
surety  from  liability.  Had  the  committee  deposited  in  another  bank, 
not  his  own,  such  funds  as  were  needed  to  meet  recurring  demands, 
from  time  to  time,  acting  in  good  faith  and  with  due  care,  and  then  a 
loss  occurred  through  the  insolvency  of  the  bank,  a  different  question 
would  be  presented ;  but  that  is  not  this  case. 
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The  case  of  People  ex  rel.  Nash  v.  Faulkner,  107  N.  Y.  477,  14  N. 
E.  415,  is  relied  upon  to  justify  the  deposit  in  this  bank.  It  there  ap- 
peared that  certain  funds  were  held  by  the  surrogate  pending  proceed- 
ings to  determine  the  parties  entitled  thereto;  that  he  deposited  the 
funds,  in  good  faith,  with  a  private  bank  in  good  standing  and  credit, 
doing  a  general  banking  business,  and  before  the  proceedings  were 
terminated  the  banker  failed,  and  it  was  held  that  the  sureties  on  the 
surrogate's  official  bond  were  not  liable  for  the  loss.  But  it  further 
appeared  that  the  surrogate  was  not  interested  in  the  bank  in  any  way ; 
and  that  decision  was  distinguished  in  a  later  case  in  the  Court  of  Ap- 
peals (Bruen  v.  GiUet,  115  N.  Y.  10,  18, 21  N.  E.  676,  678  [4  L.  R.  A. 
529, 12  Am.  St.  Rep.  764]);  the  court  saying: 

"It  is  clear  that  In  the  Faulkner  Case,  supra,  if  the  surrogate  had  also  been 
a  private  banker,  he  would  have  been  liable  for  the  loss  of  the  funds  If  he 
had  deposited  them  In  his  own  private  bank  to  his  credit  as  surrogate  or 
to  the  credit  of  the  estate  to  which  they  belonged.  There  would  have  been 
no  change  of  liability  in  such  a  case,  because  there  would  have  been  no 
■  change  of  possession,  for  the  moneys  would  have  been  in  his  possession  Just 
the  same  after  the  deposit  as  they  were  before." 

[2,3]  While  Nash  himself  opened  these  accounts  before  he  was 
declared  incompetent,  and  might  perhaps  have  continued  to  keep  the 
accounts  in  this  bank  until  it  failed,  that  affords  no  grotmds  for  ex- 
onerating the  committee  or  his  surety  for  the  failure  to  pay  over  the 
moneys.  Neither  he  nor  his  surety  can  escape  liability  because  of  his 
subsequent  bankruptcy.  Of  course  these  deposits  were  in  no  sense 
bailments  but  rather  in  the  nature  of  a  call  loan,  the  depositor  being 
a  mere  creditor  (Fricano  v.  Columbia  National  Bank,  118  App.  Div. 
567, 103  N.  Y,  Supp.  189) ;  but  presumably  the  committee  was  solvent 
and  so  remained  for  some  time  after  he  was  appointed.  It  was  his 
duty  to  make  investments  as  the  law  requires  and  keep  safely  what 
was  not  so  invested. 

It  is  contended  by  the  surety  company  that  in  no  event  is  it  liable 
for  this  larger  item,  called  the  executor's  account,  because  the  moneys 
represented  thereby  did  not  belong  to  the  incompetent  individually  but 
were  held  by  him  in  a  representative  capacity.  In  support  of  his  con- 
tention the  learned  counsel  for  the  respondent  cites  the  case  of  John- 
son V.  Ayres,  18  App.  Div.  495, 46  N.  Y.  Supp.  132,  where  it  was  held 
that  sureties  upon  the  bond  of  the  committee  of  the  incompetent  were 
only  liable  for  such  moneys  as  legally  came  into  the  hands  of  the  com- 
mittee. 

[4]  I  think  the  respondent's  difficulty  is  not  so  much  with  the  law 
as  with  the  facts.  If  there  are  no  outstanding  claims  against  the 
estates  of  his  sisters,  as  the  proof  tends  to  show,  the  funds  represented 
by  the  executor's  account  actually  belonged  to  the  incompetent,  because 
upon  the  death  of  his  sisters  he  succeeded  to  their  interests ;  Julia  hav- 
ing willed  all  her  property  to  him  and  he  was  the  sole  next  of  kin  of 
Jane,  who  seems  to  have  died  intestate,  at  least  there  is  no  evidence 
that  there  was  ever  any  will  found.  Under  these  circumstances  Nash 
succeeded  to  the  entire  beneficial  interest  in  the  fund,  and  the  legal 
title  became  vested  in  him.  Blood  v..  Kane,  130  N.  Y.  514,  29  N.  E. 
994,  15  L.  R.  A.  490. 
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The  final  order,  so  far  as  appealed  from,  should  therefore  be  re- 
versed, and  a  new  trial  ordered.  All  concur,  except  ROBSON,'J., 
who  dissents. 


7ESSBN  T.  jr.  li.  KESNEB  CO. 
(Sapreme  Conrt,  Appellate  Division,  First  Department    November  28,  1913.) 

MURIOIPAI.  GOBPOSATIOns  <§  706*) — STKEglW — IVIWOS  TO  PSKSOITa  OIT  StBXKTB 

—Look  aitd  Listbn  Bulb. 

The  rigorous  rale  applicable  to  steam  railroad  crossings  Is  necessarily 
relaxed  at  the  usual  street  crossings,  and  pedestrians  are  not  required  as 
a  itaatter  of  law  to  look- both  ways  and  listen  for  approaching  vehicles,  but 
only  to  exerdse  reasonable  care,  as  they  have  the  right  to  assume  that 
drivers  of  vehicles  will  also  exerdse  reasonable  care  and  approach  the 
crossing  with  their  vehicles  under  control. 

[Ed.  Note. — For  other  cases,  see  Munidpal  Corporations,  Cent  Dig.  { 
1518;  Dec.  Dig.  i  70e.»] 

McLaughlin  and  Dowllng,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Andrew  F.  Jessen,  as  administrator  of  the  goods  of  Au- 
gusta M.  Jessen,  deceased,  against  the  J.  L.  Kesner  Company.  From 
a  judgment  for  plaintiff  and  an  order  denying  motion  for  a  new  trial, 
defendant  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Edgar  J.  Treacy,  of  New  York  City,  for  appellant 
Joseph  M.  Lesser,  of  New  York  City,  for  respondent 

PER  CURIAM.  We  think  it  was  not  error  to  submit  the  case  to 
the  jury.  The  substantial  question  presented  on  this  appeal  is  whether 
there  was  evidence  from  which  the  jury  could  find  that  'the  deceased 
was  free  from  contributory  negligence. 

We  think  the  jury  was  justified  in  finding  that,  at  the  time  the  de- 
cedent passed  behind  the  trolley  car,  the  automobile  was  at  such  a  dis- 
tance from  her  that  it  would  not  have  been  contributory  negligence  for 
her  to  pass  in  front  of  it,  if  she  saw  it. 

"The  rigorous  rule  applicable  to  steam  railroad  crossings  is  necessarily  re- 
laxed at  the  usual  street  crossings,  and  the  footman  Is  not  required,  as  mat- 
ter of  law,  to  look  both  ways  and  listen,  but  only  to  exerdse  such  reasonable 
care  as  the  case  requires,  for  he  has  the  right  to  assume  that  a  driver  will 
also  exerdse  due  care  and  approach  the  crossing  with  his  vehicle  under  proper 
controL"    Baker  v.  Olose,  204  N.  Y.  92,  97  N.  E.  601,  38  L.  B.  A.  (N.  S.)  487. 

Judgment  and  order  affirmed,  with  costs. 

Mclaughlin  and  DOWLING,  JJ.,  dissent  on  the  ground  that 
there  is  no  evidence  from  which  the  jury  could  find  that  the  decedent 
was  free  from  contributory  negligence. 

*For  other  cases  see  same  topic  &  }  mnosB  In  D«o.  A  Am.  Digs.  190T  to  dots,  ft  lUp'r  IndezM 
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(159  App.  Dlv.  57.) 

COLGAN  V.  FINCK. 

(Supreme  Goort,  Appellate  DlTlsion,  Foarth  Department   November  12,  IdlB.) 

I 
Abateiiknt  and  Betitai.  ({  43*) — Bankbtjftct  of  PLAiNmr. 

An  action  Is  Improperly  dismissed,  though  after  Its  commencement 
plaintiff  U  adjudged  a  bankrupt  and  a  trustee  In  bankruptcy  is  appointed, 
the  trustee  neither  being  substituted  as  a  party  nor  appearing ;  Ck>de  Civ. 
Proc.  {  756,  providing  that,  in  case  of  a  transfer  of  Interest,  the  action 
may  be  continued  by  the  original  party  unless  the  court  directs  the  trans- 
feree to  be  substituted  for  or  Joined  with  the  original  party. 

[Ed.  Note. — For  other  cases,  see  Abatement  and  Bevlval,  Cent  Dig.  U 
222-225;   Dec.  Dig.  {  4S.*] 

Appeal  from  Special  Term,  Chautauqua  Gjunty. 

Action  by  Peter  B.  Colgan  against  Henry  Finck.  From  an  order 
and  judgment  entered  thereon  nunc  pro  tunc  as  of  June  9,  1913,  dis- 
missing the  complaint  with  costs,  plaintiff  appeals.  Reversed,  and  new 
trial  granted. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT; and  MERRELL,  JJ. 

Thomas  H.  Larkins,  of  Dunkirk,  for  appellant. 

John  L.  Hurlbert,  of  Dunkirk  (Arthur  C.  Wade,  of  Jamestown,  of 
counsel),  for  respondent 

ROBSON,  J.  After  this  action  was  at  issue  plaintiff  was  adjudged 
a  bankrupt  on  his  own  petition  and  a  trustee  in  bankruptcy  duly  ap- 
pointed, who  was  still  acting  at  the  time  the  action  was  moved  for  trial 
by  plaintiff's  attorney.  The  trustee  had  not  been  substituted  as  a  party 
and  did  not  appear  either  personally  or  by  attorney  on  the  trial  nor 
in  any  manner  in  the  action.  The  cause  of  action  involved  in  the  suit 
appears  to  have  been  listed  and  included  in  the  schedules  of  the  bank- 
rupt in  the  bankruptcy  proceedings  as  a  part  of  his  assets.  These  facts 
were  apparently  conceded  at  the  opening  of  the  case  after  a  jury  had 
been  regularly  impaneled ;  and  thereupon  the  motion  of  the  defendant 
that  the  court  direct  a  dismissal  of  the  complaint  was  granted.  An 
order  to  that  effect  and  directing  judgment  in  accordance  therewith 
was  thereafter  entered.  This  order  on  plaintiff's  application  was  there- 
after resettled  by  the  court  and  certain  corrections  in  its  recitals  made. 
Judgment  was  thereafter  entered  by  defendant,  and  this  judgment  was 
thereafter  on  plaintiffs  application  corrected  and  directed  to  be  en- 
tered as  corrected  nunc  pro  tunc  as  of  the  date  of  entry  of  the  original 
judgment;  and  defendant  was  thereby  directed  to  pay  $10  costs. 
From  the  order  as  resettled  and  the  judgment  as  amended  plaintiff 
appeals. 

No  facts  other  than  those  above  stated  upon  which  dismissal  of  the 
complaint  was  directed  appear.  The  dismissal  of  the  complaint  was 
unwarranted.    Section  756,  Code  Civ.  Proc,  which  is  as  follows: 

"In  case  of  a  transfer  of  Interest,  or  devolution  of  liability,  the  action  may 
be  continued,  by  or  against  the  original  party;  unless  the  court  directs  the 
person,  to  whom  the  Interest  is  transferred,  or  upon  whom  the  liability  is  de- 
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Tolved,  to  be  snbstitnted  In  tbe  action,  or  Joined  with  tbe  original  party,  as 
the  case  reqnlres." 

In  view  of  this  provision  of  the  Code  it  seems  to  be  dear  that,  un- 
der the  facts  appearing  in  this  action,  plaintiff  was  entitled  to  prose- 
cute it  In  Hahlo  v.  Cole,  112  App.  Div.  636,  at  page  638,  98  N.  Y. 
Supp.  1049,  at  page  1051,  Laughlin,  J.,  says : 

"An  action  by  or  against  the  bankrupt  in  the  state  court  does  not  abate 
upon  the  adjudication  In  bankruptcy  or  appointment  of  a  trustee,  and  In  the 
absence  of  an  application  by  the  trustee  for  substltatlon  It  may  be  prosecuted 
or  defended  by  the  bankrupt" 

The  statement  was  perhaps  obiter  in  that  case;  but  other  author- 
ities are  to  the  like  effect.  Lawson  v.  Town  of  Woodstock,  37  Hun, 
352;  Cuff  V.  Dorland,  7  Abb.  N.  C.  194;  Burton  v.  Burton,  57  App. 
Div.  113,  67  N.  Y.  Supp.  1067. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  event    All  concur. 


(150  App.  DlT.  811) 

DRTJMMOND,  Com'r  of  Public  CharitieB,  ▼.  SIANO. 

(Supreme  Ckmrt  Appellate  Division,  First  Department    November  28,  1913.) 

1.  Appbal  and  Esbob  (I  648*) — Rbcobds — ^Aunduxitt  ob  Cobbxction. 

After  the  record  on  appeal  is  filed  In  tbe  Appellate  Division,  It  Is  for 
that  court  to  correct  it  if  it  is  improper,  and  an  order  of  the  trial  court 
aasuming  to  correct  it  Is  IneffectlTe  for  any  purpose. 

[Ed.  Nota — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  i!  2803- 
2806;  Dec.  Dig.  t  648.*] 

2.  Appeal  and  Ebbob  (S  799*) — Rbcobds — Mattebs  to  bk  Included. 

An  appeal  to  the  Appellate  DlTlslon  must  be  heard  upon  the  record  as 
it  existed  at  tbe  time  tbe  appeal  was  taken,  and  nothing  thereafter  done 
may  be  Inserted  therein,  and  If  the  respondent  wants  to  dismiss  the  ap- 
peal because  of  anything  appearing  outside  the  record  or  after  the  taking 
of  the  appeal,  he  must  show  the  fact  by  afildavit 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {{  3168- 
8160;  Dec.  Dig.  J  799.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Michael  J.  Drummond,  Commissioner  of  Public  Charities 
of  the  City  of  New  York,  on  complaint  of  Annie  Slesck  against  Charles 
Siano.  From  a  judgment  against  him,  defendant  appeals.  On  motion 
to  return  the  record  to  the  Court  of  Special  Sessions  for  correction. 
Motion  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Herman  Stiefel,  of  New  York  City,  for  the  motion. 
Achille  J.  Oishei,  of  New  York  City,  opposed. 

PER  CURIAM.  The  defendant  was  tried  May  8,  1913,  before  the 
Court  of  Special  Sessions,  on  the  charge  of  being  the  father  of  a 
bastard  child,  and  thereupon  adjudged  that  defendant  was  the  father 
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of  th«  child,  and  ordered  and  required  to  pay  $2  a  week  toward  the 
support  and  maintenance  of  the  said  child,  and  to  give  a  bond  in  the 
sum  of  $200,  and  in  default  thereof  the  defendant  was  committed  in 
the  city  prison.  On  May  12,  1913,  the  defendant  appealed  to  this  court 
from  that  judgment. 

That  appeal  was  made  up  of  record  as  it  then  appeared,  and  certi- 
fied by  the  clerk  and  filed  in  this  court.  Subsequently  it  appeared  that 
defendant,  or  some  one  in  his  behalf,  had  deposited  $200,  to  secure 
the  defendant's  liberation,  and  a  motion  was  made  at  Court  of  Special 
Sessions  to  correct  the  case  on  appeal,  by  inserting  therein  that  fact 
The  Court  of  Special  Sessions  assumed  to  correct  the  record  in  this 
court,  and  directed  the  return  of  the  original  record  filed  here  to  have 
statement  of  that  fact  inserted  in  the  record. 

[  1  ]  After  a  return  is  filed  in  this  court  it  is  for  this  court  to  correct 
the  record  if  it  is  improper,  and  the  order  of  the  Court  of  Special  Ses- 
sions, assuming  to  correct  the  record  is  ineflfective  for  any  purpose. 

[2]  The  question  is,  whether  a  fact  appearing  subsequent  to  the 
taking  of  the  appeal  shall  appear  as  part  of  the  record  on  which  the 
case  is  to  be  heard  in  this  court.  We  think  the  case  is  to  be  heard  here 
upon  the  record  as  it  existed  at  the  time  the  appeal  was  taken,  and  if 
plaintiff  wants  to  dismiss  the  appeal  for  any  reason  appearing  outside 
of  the  record,  or  after  the  appeal  was  taken,  the  proper  practice  is  for 
him  to  submit  an  affidavit  setting  forth  that -fact.  As  the  record  ap- 
pears to  be  a  correct  record  of  the  trial  and  the  judgment  at  the  time 
the  appeal  was  taken,  it  would  be  impossible  to  insert  in  it  the  state- 
ment as  to  anything  that  was  done  after  the  appeal  was  taken. 

This  motion  must  be  denied. 


<83  Misc.  Bep.  12.) 

DB  PASS  et  aL  t.  STODDARD  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    December  4,  1913.) 

SaI^S      (S      85*) — COHBTBUOnOK      OF     GONTBAOI — "AT      BZFISATION      OF     PlV» 

Months"— "At." 

Defendants,  the  owners  of  and  engaged  In  manufacturing  a  certain  pat- 
ented machine,  agreed,  in  consideration  of  $400  cash  received  from  plain- 
tiffs, to  deliver  t^em  one  of  the  machines;  the  contract  providing  that 
"at  the  expiration  of  five  months"  from  the  date  of  shipment  if  the  ma- 
chine was  returned  in  first-class  condition,  for  the  reason  that  plalntilEs 
were  unable  to  do  any  business  in  connection  therewith,  defendants  would 
refund  the  $400  deposit  The  machine  was  shipped  to  plaintiffs  at  Buenos 
Ayres  on  March  27,  1912,  and  on  July  9,  1912,  they  notified  defendants  of 
their  intention  to  return  it  on  its  arrival  in  New  York,  where  it  arrived 
August  20th,  but  owing  to  delay  in  the  custom  house  it  was  not  returned 
to  defendants  until  September  10th,  when  it  was  refused,  because  not 
tendered  within  Sve  months  from  the  date  of  shipment  SeM,  that  the 
clause  quoted  did  not  mean,  either  that  the  machine  must  be  returned, 
or  that  defendants  would  refund  the  deposit  precisely  at  the  expiration 
of  five  months,  the  word  "at"  being  used  to  denote  nearness,  closeness,  or 
proximity  to  the  time  designated;  and  plaintiffs  were  entitled  to  return 
the  machine  and  receive  the  deposit  within  a  reasonable  time  after  the 
expiration  of  five  months  from  the  date  of  shipment  the  reasonableness 
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'of  tbe  time  depending  on  all  the  circumstances  of  tt>e  case,  situation  of 
the  parties,  distance,  and  unavoidable  delay  attending  the  passage  of  the 
machine  through  the  customs. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  H  286-238;  Dec.  Dig. 
i  85.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  1,  pp.  683-S89;  vol. 
8,  p.  7586.] 

Appeal  from  Municipal  Court;  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Elliot  A.  De  Pass  and  others  against  James  B.  Stoddard 
and  others,  doing  business  as  the  Mercantile  Advertising  Company. 
Judgment  for  defendants,  and  plaintiffs  appeal.  Reversed  and  ren- 
dered. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR.  JJ. 

Albert  L.  Cohn,  of  New  York  City  (William  King  Hall,  of  New 
York  City,  of  counsel),  for  appellants. 

Root,  Clark  &  Bird,  of  New  York  City,  for  respondents. 

SEABURY,  J.  This  action  is  brought  to  recover  $400  deposited 
by  plaintiffs  with  defendants  pursuant  to  the  terms  of  an  agreement 
entered  into  by  the  parties.  The  facts  are  undisputed.  In  March, 
1912,  the  defendants  were  the  owners  and  engaged  in  the  manufac- 
ttu-e  of  a  certain  patented  machine  known  as  the  "Everflowing  Bottle" 
machine.  The  defendants  agreed,  in  consideration  of  $400  in  cash 
from  the  plaintiffs,  to  deliver  one  of  these  machines  to  the  plaintiffs. 
The  contract  also  contained  the  following  provision: 

"It  Is  farther  understood  that  a*  the  expiration  of  fire  (5>  months  from 
the  date  of  shipment  \t  this  machine  Is  returned  to  our  [defendants']  office  In 
flrst-class  condition,  all  charges  prepaid,  for  the  reason  that  you  [plaintiffs] 
are  nnable  to  do  any  business  on  said  device,  we  [defendants]  will  refund 
to  you  [plaintiffs]  the  deposit  made  of  |400  as  aforesaid." 

On  March  22,  1912,  the  plaintiffs,  pursuant  to  said  agreement,  de- 
posited the  sum  of  $400  with  the  defendant  and  instructed  them  to 
ship  said  machine.  The  machine  was  shipped  to  the  plaintiffs  at 
Buenos  Ayres  on  March  27,  1912.  The  plaintiffs  tendered  the  ma- 
chine back  to  the  defendants  on  September  10,  1912,  and  demanded  the 
return  of  the  $400  deposit.  The  defendants  refused  to  accept  the  ma- 
chine or  to  return  the  $400.  The  plaintiffs,  within  four  months  from 
the  date  of  shipment,  to  wit,  by  letter  of  July  9,  or  10,  1912,  notified 
the  defendants  of  their  intention  to  return  said  machine  upon  its  ar- 
rival in  New  York.  The  defendants,  by  letter  of  July  11, 1912,  stated 
that  when  said  machine  was  delivered  at  their  office  and  they  found 
it  in  good  condition  they  would  mail  the  plaintiffs  their  check  for  $400 
in  accordance  with  their  agreement 

It  was  conceded  that  the  plaintiffs  were  unable  to  do  any  business 
on  said  machine,  and  that  when  the  plaintiffs  tendered  the  machine  to 
defendants  it  was  in  first-class  condition.  The  machine  reached  New 
York  within  five  months  from  the  date  of  shipment,  to  wit,  Atigust 
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20,  1912,  but,  owing  to  delay  with  the  custom  house,  was  not  returned 
to  defendants  until  September  10,  1912,  when  the  defendants  refused 
to  accept  it,  on  the  ground  that  it  was  not  tendered  within  five  months 
from  the  date  of  shipment. 

In  construing  this  clause  of  the  contract,  regard  must  be  had  to  the 
situation  of  the  parties  and  the  intent  or  purpose  which  they  had 
in  mind  in  making  the  contract.  It  is  dear  that  the  clause  quoted  did 
not  require  the-  plaintiffs  to  return  the  machine  before  the  expiration 
of  five  months  from  the  date  of  shipment.  It  is  also  clear  that,  if  the 
machine  had  been  returned  prior  to  the  expiration  of  five  months,  the 
defendants  could  not  have  been  compelled  to  return  the  deposit  until 
the  expiration  of  the  five  months.  The  undertaking  of  the  defendants 
that  "at  the  expiration  of  five  months,"  if  the  machine  is  returned, 
they  would  refund  the  deposit,  does  not  mean  either  that  the  machine 
must  be  returned  or  that  the  defendants  would  refund  the  deposit  pre- 
cisely "at  the  expiration  of  five  months."  Commercial  contracts  are 
not  to  be  read  as  if  they  were  railroad  time-tables,  but  are  to  be  rea- 
sonably and  fairly  interpreted,  with  a  view  to  giving  expression  to  the 
real  intent  of  the  parties.  In  this  way  only  is  it  possible  to  so  employ 
legal  rules  of  construction  that  they  become  instrumentalities  of  jus- 
tice, rather  than  arbitrary  standards,  the  aptpiication  of  which  results 
in  an  interpretation  foreign  to  what  the-parties  inte;ided. 

The  word  "at,"  as  employed  in  the  clause  quoted,  was  obviously  not 
intended  to  designate  the  precise  instant  of  time  when  the  machine 
should  be  returned  or  the  deposit  refunded.  On  the  contrary,  it  was 
used  to  denote  nearness  or  closeness  or  proximity  to  the  time  desig- 
nated. So  construed,  the  clause  of  the  contract  required  the  return  of 
the  machine  and  the  reftmding  of  the  deposit  within  a  reasonable  time 
after  the  expiration  of  five  months  from  the  date  of  shipment.  What 
was  a  reasonable  time  depended  upon  all  the  circumstances  of  the 
case,  including  a  consideration  of  the  situation  of  the  parties,  the  dis- 
tance which  the  machine  must  have  been  sent  in  order  to  be  returned, 
and  the  unavoidable  delay  attendant  upon  the  passage  of  the  machine 
through  the  custom  house.  As  the  facts  are  undisputed,  and  the  only 
question  of  law  involved  has  been  determined  upon  this  appeal,  there  is 
no  reason  for  ordering  a  new  trial. 

The  judgment  is  therefore  reversed,  with  costs,  and  judgment  is 
awarded  for  the  plaintiffs  for  the  amount  demanded  in  the  complaint, 
with  costs.    All  conctv. 


(83  Misc.  Bep.  16.) 

CHAPMAN  V.  GEOBOE  B.  BEAD  CO. 
(Sapreme  Court,  Appellate  Term,  Firat  Department    December  4,  1913.) 

1.   CONTBACTS   (J   168*) — COWSTBUOTION. 

A  contract  admitting  of  more  than  one  meaning  Is  to  be  interpreted 
with  regard  to  the  surrounding  circumstances  and  the  apparoit  purpose 
sought  to  be  accomplished,  and  its  promise  given  the  sense  the  promisor 
had  reason  to  believe  It  was  understood  by  the  promisee. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent.  Dig.  {  752 ;  Dec.  Dig. 
i  169.*] 
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2.  Bbokebs  (i  64*)— EMFLOTiotirr  to  Sell  Lbasb— Natt}bb  or  TTNoxBTAKiiro. 
In  tbe  absence  of  special  agreement,  a  broker  employed  to  sell  a  lease 
does  not  become  a  guarantor  of  the  proposed  lessee,  or  assume  tbe  ob- 
ligation of  compelling  him  to  take  the  lease ;  and  the  presumption  Is  that 
bis  employment  did  not  Include  such  obligation. 

[Ed.  Note. — For  other -cases,  see  Brokers,  Cent  Dig.  j{  67,  97;  Dec.  Dig. 
164.*] 
S.  Pbircifai.  and  Aqxiit  (i  190*) — Coni&Aor  or  Aosnt — Pxbsonal  Liabilitt 

— ^EVIDKIfOB. 

EMdence  In  an  action  on  an  alleged  contract  tteld  lnsu£9cient  to  show 
any  personal  undertaking  of  defendant,  the  general  rental  agent  of  the 
owner  of  a  building,  to  find  for  plaintiff,  leasee  of  offices  therein,  a  sub- 
tenant  therefor ;  but  to  show  any  undertaking  by  him  was  as  agent  of  a 
disclosed  principal,  the  owner  of  the  building,  so  that  he  was  not  liable 
thereon. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  {{  718- 
720;  Dec.  Dig.  i  190.*] 

4.  Tbiai.  (1 169*) — DisiassAL  or  Complairt. 

EMdence  of  plaintiff,  in  an  action  on  an  alleged  contract  being  insuffi- 
cient to  prove  the  contract  with  defendant  but  showing  any  contract  of 
plaintiff  was  with  another,  defendant's  motion  to  dismiss  the  complaint  at 
tbe  close  of  the  evidence  should  have  been  granted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent  Dig.  {{  341,  35»4B67;  Dec. 
Dig.  I  IBB.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Charles  M.  Chapman  against  the  George  R.  Read  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed 
and  dismissed. 

See,  also,  149  App.  Div.  52,  133  N.  Y.  Supp.  625. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

Wentworth,  Lowenstein  &  Stem,  of  New  York  City  (Louis  Lowen- 
stein,  of  New  York  City,  of  counsel),  for  appellant. 

Kindleberger  &  Robinson,  of  New  York  City  (E.  Crosby  Kindle- 
berger,  of  New  York  City,  of  counsel),  for  respondent. 

GUY,  J.  This  court  on  a  previous  appeal  determined  that  the 
pleadings  herein  set  forth  a  ^ood  cause  of  action,  and  the  Appellate 
Division,  in  affirming  the  decision  of  this  court,  has  stated  the  cause 
of  action,  as  alleged  in  the  pleadings,  to  be  "an  absolute  undertaking 
on  the  part  of  the  defendant,  which  had  entire  and  exclusive  charge 
of  renting  the  offices  in  the  building  in  question,  to  obtain  a  subtenant 
on  the  terms  set  forth,  for  the  remainder  of  plaintiff's  term  to  a  tenant 
which  it  represented  that  it  had  obtained,  inconsideration  of  the  imme- 
diate surrender  of  the  office  by  plaintiff,  and  an  agreement  on  his  part 
to  pay  it  (defendant)  a  commission,  and  that  relying  thereon  he  (plain- 
tiff) vacated  the  offices  and  surrendered  possession." 

The  question  now  presented  to  this  court  in  considering  the  first 
ground  of  appeal,  defendant's  exception  to  the  denial  of  defendant's 
motion  to  dismiss  the  complaint  at  the  close  of  the  case,  is  whether 
plaintiff  has  proven  the  cause  of  action  set  forth  in  his  complaint. 
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In  determining  this  question  it  is  proper  that  this  court  should  bear 
in  mind  the  exceptional  character  of  the  contract  alleged  by  plaintiff. 

[1]  When  the  terms  of  an  alleged  prcmiise  admit  of  more  mean- 
ings than  one,  they  are  to  be  interpreted  in  the  sense  in  which  the 
promisor  had  reason  to  believe  it  was  understood  by  the  promisee. 
White  V.  Hoyt,  73  N.  Y.  511.  Contracts  are  not  to  be  interpreted 
bjr  giving  a  strict  and  rigid  meaning  to  general  words  or  expressions 
without  regard  to  the  surrounding  circumstances  or  the  apparent  pur- 
pose which  the  parties  sought  to  accomplish.  Robertson  v.  O.  £. 
Co.,  146  N.  Y.  20,  40  N.  E.  390. 

[2]  In  Carmody  v.  N.  Y.  Central  R.  R.  Co.,  146  App.  Div.  400. 
131  N.  Y.  Supp.  160,  Mr.  Justice  Woodward  writing  the  opinion,  the 
court  said: 

"This  story  Is  so  at  variance  with  the  nsual  conduct  of  men,  so  out  of  har- 
mony with  the  experience  of  mankind,  that  the  evidence  In  Its  support  ought 
to  be  of  the  most  unquestioned  character  in  order  to  carry  conviction.  •  •  • 
In  determining  the  weight  of  evidence  we  should  take  into  consideration  the 
inherent  probabilities  of  the  case ;  the  relative  likelihood  of  Oie  two  stoties." 

So,  in  the  case  at  bar  involving  an  alleged  agreement  between  a 
real  estate  broker  and  a  person  employing  him  to  find  a  lessee,  the 
court  may  properly  consider  that,  in  the  ordinary  course  of  dealings 
between  real  estate  agents  or  brokers  and  their  employers,  the  duty 
and  obligation  of  the  broker  is  fulfilled  when  he  produces  a  customer 
ready,  able,  and  willing  to  lease  the  employer's  premises  on  the  terms 
stated  by  the  employer  or  on  terms  satisfactory  to  him.  If  the  broker 
produces  such  a  proposed  lessee,  he  is  entitled  to  his  ccMnmission; 
if  he  fails  to  produce  such  a  proposed  lessee,  he  fails  to  earn  any 
commission.  But  in  no  event  does  he,  except  by  special  contract  to 
this  effect,  become  a  guarantor  of  the  proposed  lessee  or  assume  the 
obligation  of  compelling  the  proposed  lessee  to  perform  his  contract. 
A  presumption  arises,  on  the  employment  of  a  broker  by  one  seeking 
to  sell  or  lease  property  tjirough  him,  that  the  broker's  right  and  obli- 
gations are  those  which  flow  ordinarily  from  such  an  employment, 
and  this  presumption  can  only  be  overcome  by  proof  of  a  very  con- 
vincing character  that  it  was  the  intent  of  the  parties  to  enter  into 
an  agreement  of  a  different  character. 

[3]  The  facts  as  established  conclusively  by  the  evidence  in  this 
case  are  as  follows : 

The  plaintiff  occupied  offices  in  the  building  known  as  Sixty  Wall 
Street,  owned  by  "Sixty  Wall  Street,"  a  corporation,  under  a  written 
lease  for  a  term  of  three  years,  having  at  the  time  of  the  allied  con- 
tract with  defendant  an  unexpired  term  of  about  one  year  and  nine 
months  to  run.  Shortly  prior  to  April  11,  1909,  plaintiff  entered  into 
a  new  partnership  which  necessitated  his  having  larger  offices.  He 
looked  at  larger  offices  in  the  Sixty  Wall  Street  building,  but  could 
find  none  at  a  sufficiently  low  rental  to  answer  his  purposes,  and  an- 
nounced that  he  would  have  to  leave  the  building.  He  then  asked 
the  owner  of  the  building  to  release  him  from  his  obligations  on  the 
unexpired  term  of  the  lease,  which  the  owner  refused  to  do,  but  told 
him  that  it  would  allow  him  to  sublet  the  rooms  and  stated  that  he 
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(fhe  plaintiff)  should  arrange  with  Mr.  Class,  who  was  connected 
with  the  office  of  this  defendant,  the  owner's  general  agent  f<w  the 
letting  of  offices  in  that  building.  Plaintiff,  by  direction  of  the  owner, 
saw  Mr.  Class.    Plaintiff  testifisd: 

"I  asked  blm  If  be  would  undertake  to  rent  my  quarters  at  Siz^  Wall 
Street,  room  1301,  and  be  said  be  would  do  everythiiig  possible  to  rent  tb» 
quarters." 

Plaintiff  does  not  claim  that  any  contract  was  entered  into  at 
that  time  between  him  and  the  defendant,  the  defendant  being  at  that . 
time  merely  the  designated  agent  of  the  owner,  to  which  plaintiff 
had  been  referred  as  to  the  making  of  arrangements  for  subletting  his 
premises.  Plaintiff  testifies  that  Mr.  Class  came  in  several  times  be- 
tween April  11th  and  17th  to  report  to  him  the  efforts  he  had  made 
to  sublet  plaintiff's  office,  and  that  on  April  17th  he  came  into  a  barber 
shop  where  plaintiff  was  and  had  a  conversation  with  plaintiff,  which 
plaintiff  claims  constituted  the  contract  upon  which  this  action  is  based. 
Plaintiff  details  the  conversation  as  follows : 

"He  stated  be  bad  a  party  wbo  would  take  my  quarters,  room  1301,  provided 
I  would  take  91,000,  and  it  I  were  willing  to  take  tbat  sum — I  was  paying 
$1300 — and  pay  ttie  difference  for  tbe  two  years.  I  said  I  was  not  only  willing 
to  take — ^make  aucb  a  contract  as  tbat  and  pay  the  difference,  but  would  also 
glTe  bim  a  commission.  He  said  wltb  tbose  facts  I  can  close  this  contract, 
or  tbe  contract  Is  practically  settled.  He  said  It  was  all  settled ;  It  only  de- 
pended upon  me  to  say  wbetber  I  would  accept  tbe  terms." 

Plaintiff  further  testifies  (fol.  80)  that  Class  said,  in  respcmse  to  his 
statement  that  he  would  pay  a  commission: 

"Ob,  never  mind  tbe  commission.  I  can  rent  It  Inasmucb  as  you  are  willing 
to  take  It" 

That  is  the  complete  contract  on  which  plaintiff  relies.  Does  that 
conversation  contain  an  agreement  by  defendant's  authorized  repre- 
sentative to  furnish  to  plaintiff  a  party  who  would  lease  plaintiff's 
premises  on  the  terms  stated,  for  a  consideration  passing  irom  plain- 
tiff to  defendant  ?  In  the  determination  of  this  question,  the  previous 
relationship  of  the  parties  has  an  important  bearing.  Defendant  up 
to  that  time  had  no  contractual  relations  with  plaintiff,  but  had  acted 
merely  as  the  designated  agent  of  the  owner  in  an  effort,  by  subletting, 
to  relieve  the  plaintiff,  as  a  tenant,  of  the  burden  of  his  unexpired 
lease;  he  having  determined  to  quit  the  building.  Plaintiff  admits 
that  there  was  no  actual  employment  of  defendant  by  plaintiff  prior 
to  April  17th,  or  at  least  no  contract  upon  which  he  relies  in  this  action. 
On  tiie  17th  of  April,  Mr.  Class  entered  hastily  the  barber  shop,  where ' 
he  found  plaintiff,  and  reported  to  him  further  efforts  on  his  part, 
which,  in  his  opinion,  would  result  in  the  subletting  of  the  premises 
if  plaintiff  would  immediately  surrender  possession  of  the  premises 
and  accept  $1,000  per  year  rental,  instead  of  $1,300.  So  far  as  ap- 
pears from  the  entire  interview  narrated  by  the  plaintiff,  this  was 
but  a  representation  as  to  an  existent  fact  and  a  statement  of  belief 
on  die  part  of  the  agent  that  the  proposed  lessee  would  take  the  prem- 
ises. There  is  nothing- in  the  entire  interview  which  distinguishes  it 
from  the  report  ordinarily  made  by  a  broker  to  his  employer  when 
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he  believes  he  has  found  a  customer.  There  is  no  word  of  agreement 
by  which  the  defendant  undertook  to  guarantee  the  signing  of  the 
lease  by  the  proposed  lessee,  or  an  assumption  of  obligation  on  the 
part  of  the  defendant  to  have  such  a  lease  signed.  Plaintiff  testifies 
that  the  final  words  in  this  interview,  as  spoken  by  Mr.  Class,  were : 

"Oh,  never  mind  the  commission.  I  can  rent  It  inasmuch  as  you  are  willing 
to  take  it" 

Here  again  is  a  mere  expression  of  opinion,  not  in  any  sense  an 
assumption  of  the  obligation  to  rent  the  premises  on  behalf  of  the 
plaintiff.  A  familiar  rule  in  the  construction  of  contracts,  or  in  the 
interpretation  of  spoken  words  which  are  susceptible  of  more  than 
one  meaning,  is  that  they  must  be  interpreted  in  the  light  of  the  acts 
and  declarations  of  the  parties  immediately  following  the  alleged  mak- 
ing of  the  contract.  Plaintiff  alleges  that  the  contract  was  made  on 
April  17.  1911.  It  is  matter  of  common  knowledge  that  the  time  for 
the  yearly  renting  of  offices  in  the  lower  part  of  Manhattan  borough 
is  the  1st  day  of  May  in  each  year.  Plaintiff  alleges  that  one  of  the 
considerations  for  the  making  of  the  contract  between  plaintiff  and 
defendant  was  the  immediate  surrender  of  the  premises  by  the  plain- 
tiff, evidently  in  order  that  they  might  be  rented  from  the  1st  of  May ; 
yet  plaintiff  continued  in  possession  of  the  premises  down  to  the  29th 
day  of  May,  without  any  effort  on  his  part  to  compel  the  defendant 
to  produce  his  customer,  without  any  notification  to  defendant  that 
he  would  hold  defendant  liable  if  the  proposed  lessee  was  not  pro- 
duced, or  if  he  failed  to  sign  a  lease,  without  any  tender  of  a  lease 
or  without  any  effort  to  immediately  surrender  the  premises.  The 
conclusive  evidence,  however,  as  to  the  construction  which  plaintiff 
himself  put  upon  the  alleged  contract  of  April  17,  1909,  is  furnished 
by  plaintiff's  verified  answer  in  an  action  for  rent  brought  against 
plaintiff  by  the  owner  of  the  building  in  August,  1909,  some  four 
months  after  the  alleged  making  of  the  contract  between  plaintiff  and 
defendant.  During  that  entire  intervening  period  there  is  no  evidence 
that  plaintiff  made  any  claim  or  demand  upon  defendant  or  any  offer 
to  surrender  the  premises  to  defendant,  or  to  defendant's  alleged  cus- 
tomer or  to  the  owner  of  the  building. 

On  August  23,  1909,  plaintiff,  having,  as  a  practicing  lawyer  a  full 
knowledge  and  understanding  of  the  legal  force  and  effect  of  the  lan- 
guage used  by  him,  swore  to  an  answer  containing  the  following  alle- 
gation : 

"On  information  and  belief  that  plalntlft  has  not  at  any  time  used  its  best 
efforts,  nor  any  substantial  effort,  to  relet  said  premises  as  agreed ;  but  on  the 
contrary,  has  wlUfully  permitted  and  allowed  a  third  party,  with  whom  it  had 
an  agreement  to  take  the  lease  of  the  residue  of  the  term  demised  to  defend- 
ant as  aforesaid,  to  withdraw  from  said  agreement" 

Here,  then,  is  plaintiff's  statement,  under  oath,  four  months  after 
the  alleged  making  of  the  contract  with  defendant,  in  which  statement 
plaintiff  states  his  belief  that  the  contract  which  he  now  seeks  to  es- 
tablish as  against  the  defendant  was  in  fact -made  between  him  and 
the  owner  of  the  building.    It  is  a  clear,  unequivocal  statement,  under 
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oath,  that  in  the  interview  of  April  17,  1909,  between  Class  and  the 
plaintiif,  Class  acted  as  the  representative  of  the  owner  of  the  build- 
ing, and  that  the  agreement  alleged  to  have  been  made  at  that  time 
was  between  the  plaintiff  and  the  owner.  It  is  also  a  principle  too 
familiar  to  need  discussion  that,  where  a  person  acts  as  the  agent  of 
a  disclosed  principal,  the  agent  cannot  be  held  liable  personally  for 
his  acts.  We  have  here  plaintiff's  positive  statement,  under  oath, 
that  in  the  making  of  the  alleged  agreement  of  April  17,  1909,  Class, 
as  the  representative  of  the  defendant,  acted  as  the  agent  of  the  dis- 
closed principal,  the  owner.  Plaintiff's  own  evidence  on  this  point 
is  conclusive  as  against  his  right  of  recovery. 

The  alleged  contract  between  the  plaintiff  and  defendant  is  also 
lacking  in  the  important  element  of  a  consideration  as  between  plain- 
tiff and  defendant.  Plaintiff  alleges  two  considerations  for  the  prom- 
ise made  by  defendant:  First,  ^e  payment  of  a  cmnmission.  This 
is  entirely  disproved  by  plaintiff's  own  testimony  that  Class,  in  response 
to  plaintiff's  statement  that  he  would  pay  a  commission,  replied,  "Oh, 
never  mind  the  commission."  There  was  evidently  no  meeting  of 
the  minds  of  plaintiff  and  Class  representing  the  defendant  that  the 
defendant  should  be  paid  a  commission.  His  statement,  "Oh,  never 
mind  the  commission,"  would  have  been  strong  evidence  against  any 
claim  for  commission  by  defendant  had  the  contemplated  lease  been 
executed.  The  other  consideration  alleged  by  plaintiff  is  "the  imme- 
diate surrender  of  the  premises."  Surrender  to  whom?  Not  to  the 
defendant;  not  to  the  proposed  lessee.  Both  the  plaintiff  and  de- 
fendant's representative  Class,  as  lawyer  and  real  estate  agent,  were 
fully  conversant  with  the  meaning  of  the  term  "immediate  surrender 
of  the  premises"  both  in  its  legal  sense  and  the  sense  in  which  it  is 
used  in  the  real  estate  business,  i.  e.,  the  turning  over  to  the  owner 
of  premises  which  have  been  occupied  by  a  lessee.  This  is  convinc- 
ing evidence  that  the  contract  was  understood  and  intended  to  be  an 
agreement  with  the  owner  of  the  building,  through  its  designated 
agent,  to  do  a  particular  thing,  i.  e.,  surrender  the  immediate  posses- 
sion of  the  premises  to  the  owner  in  consideration  of  the  owner  ob- 
taining a  subtenant  for  the  premises. 

It  has  already  been  adjudicated  in  the  case  hereinbefore  referred 
to,  brought  by  the  owner  in  Augnst,  1909,  against  the  plaintiff,  for 
rent,  that  the  alleged  contract  with  the  owner  did  not  constitute  a 
good  defense  in  the  action  for  rent;  judgment  having  been  rendered 
in  favor  of  the  owner  and  against  lliis  plaintiff  in  that  case.  The 
claim  now  made  that  the  contract  was  with  the  defendant,  and  not 
with  the  owner,  appears  to  be  a  mere  afterthought  following  unsuc- 
cessful litigation  with  the  owner. 

[4]  Plaintiff  having  failed  utterly  to  prove  the  contract  alleged  in 
his  complaint  and,  on  the  contrary,  having  established  conclusively  by 
his  detailed  statement  of  the  interview  which  forms  the  basis  of  the 
alleged  contract,  and  by  his  subsequent  declarations  under  oath,  that 
whatever  contract  was  made  on  April  17,  1909,  was  a  contract,  not 
between  plaintiff  and  defendant,  but  between  plaintiff  and  the  owner 
of  the  building,  the  defendant's  motion  to  dismiss  the  ccmiplaint  at 
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the  close  of  the  case  should  have  been  granted,  and  the  refusal  to 
grant  the  motion  constituted  reversible  error.  It  is  unnecessary  to 
consider  any  of  the  other  grounds  of  appeal,  though,  even  had  there 
been  sufficient  evidence  to  warrant  the  submission  of  the  case  to  the 
jury,  the  verdict  is  so  against  the  overwhelming  weight  of  evidence 
that  it  could  not  be  permitted  to  stand. 

The  judgment  must  therefore  be  reversed,  with  costs,  and  the  com- 
plaint dismissed,  with  costs.    All  concur. 


(83  Misc.  Ilep.  9.) 

HA  VENDER  v.  BRODBEGE. 

(Supreme  Court,  Appellate  Term,  First  Department    December  4,  1918.) 

1.  INTBBEST  (I  26*) — Waives. 

Defendant's  attorney,  on  a  demand  for  payment  of  a  debt,  wrote  platn- 
tlfl  that  defendant,  before  leaving  for  Enrope,  had  left  a  check  payable 
for  the  principal  of  the  claim,  and  that  plaintiff's  claim  for  interest  might 
be  left  in  abeyance  until  defendant's  return,  to  which  plaintiff  replied  that. 
If  the  attorney  would  send  the  check,  he  would  place  the  same  to  defend- 
ant's credit  The  attorney  sent  the  check  in  a  letter  stating:  "In  send- 
ing you  this  check  *  *  *  I  do  not  admit  your  right  to  interest" 
Held,  that  the  acceptance  of  the  check  for  the.  principal  was  not  a  waiver 
of  plaintiff's  right  to  recover  interest 

[Ed.  Note. — For  other  cases,  see  Interest,  Cent  Dig.  §S  7-10;  Dea  Dig. 
|26.»] 

2.  InTEBEST  (g  5*) — Eleuents  of  Bight. 

While  ordinarily  Interest  follows  the  principal,  it  is  competent  for  the 
parties  to  contract  to  treat  it  as  something  other  than  an  integral  part 
of  the  debt. 

[Ed.  Note. — ^For  other  cases,  see  Interest,  Cent  Dig.  Sf  11.  12 ;  Dec.  Dig. 
15.*] 

Appeal  from  City  Court-  of  New  York,  Trial  Term. 

Action  by  Joseph  Havender  against  Sophia  Brodbeck.  From  a 
judgment  in  favor  of  defendant,  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

Thomas  C.  Patterson,  of  New  York  City  (Herman  M.  Schaap,  of 
New  York  City,  of  counsel),  for  appellant. 

Louis  Wendel,  Jr.,  of  New  York  City,  for  respondent 

SEABURY,  J.  The  plaintiff  sued  to  recover  $668.50,  which  sum 
is  the  interest  on  $4,775  from  January  1,  1910,  to  May  2,  1912.  The 
last-mentioned  date  was  the  date  upon  which  the  sum  of  $4,775  was 
paid  to  the  plaintiff  for  labor  and  materials  furnished  by  the  plaintiff 
to  the  defendant.  The  learned  court  below  dismissed  the  complaint, 
on  the  ground  that  the  principal  of  the  debt  was  accepted  without 
reserving  the  right  to  recover  interest,  and  that  the  right  to  recover 
interest  was  thereby  waived. 

[1]  We  think  that,  under  the  evidence  in  this  case,  the  question 
whether  the  right  to  recover  interest  was  reserved  when  the  principal 

•For  other  cases  see  same  toplo  &  I  numbeb  in  Dec.  £  Am.  Dlga.  IMT  to  date.  *  Rap'r  Indexes 
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of  the  debt  was  paid  should  have  been  submitted  to  the  jury.  On 
April  27,  1912,  the  attorney  for  the  defendant  wrote  the  plaintiff  as 
follows : 

"I  presume  yon  are  aware  that  Mrs.  Brodbeck  has  sailed  for  Europe.  She 
has  left  with  me  a  check  to  your  order  for  $4,77S,  being  the  amount  of  the  con- 
tract for  the  maasoleom.  In  regard  to  the  claim  yon  make  for  Interest,  we 
can  leave  that  matter  in  abeyance  until  a  future  time,  or  until  she  returns.  I 
have,  however,  full  authority  to  adjust  any  claim  you  may  have,  and  if  yon 
will  make  an  appointment  at  my  office,  we  may  come  to  an  agreement.  Kind- 
ly let  me  hear  from  you." 

In  reply  to  this  letter,  the  plaintiff  wrote  as  follows: 

"Your  letter  of  the  27th  in  reference  to  the  account  of  Mrs.  Brodbeck  receiv- 
ed, and  in  reply  would  say  that,  if  you  send  m»  the  check  she  left  for  me 
($4,775),  I  will  place  the  same  to  her  credit.  I  am  inclosing  yon  a  statement 
of  her  account  to  May  1, 1912." 

The  statement  of  account  which  was  inclosed  claimed  interest  on 
the  sum  of  $4,775  from  January  1,  1910,  to  May  1,  1912.  Subse- 
quently the  attorney  for  the  defendant  sent  the  plaintiff  a  check  for 
$4,775,  and  in  the  letter  inclosing  the  check  he  said: 

"In  sending  you  this  check,  however,  I  do  not  admit  your  right  to  in- 
terest on  the  same." 

The  plaintiff  acknowledged  the  receipt  of  the  check,  credited  the 
amount  paid  on  the  principal  of  the  debt  and  interest,  and  claimed  the 
amotmt  of  the  interest  as  balance  due.  The  letters  and  the  acts  of 
the  parties  seem  to  us  to  indicate  very  clearly  that,  when  the  principal 
of  the  debt  was  paid  and  accepted,  it  was  understood  between  the  par- 
ties that  it  was  without  prejudice  to  the  plaintiff's  claim  for  interest. 
This  question  was  reserved  for  future  consideration.  That  being  so, 
there  could  be  no  waiver  of  the  right  to  recover  interest,  predicatea 
merely  on  the  reecipt  of  the  principal  siun.  Grote  v.  City  of  New 
York,  190  N.  Y.  235,  237,  82  N.  E.  1088. 

[2]  The  letters  offered  in  evidence  do  not  show  that  there  was  an 
agreement  that  interest  should  be  paid,  but  demonstrate  merely  that 
the  principal  debt  was  accepted  without  prejudice  to  the  plaintiff's 
right  to  recover  interest,  if,  as  a  matter  of  fact,  he  was  entitled  to 
have  such  a  recovery.  Ordinarily  "interest  follows  the  principal,  as 
the  shadow  does  the  substance."  Hatcher  v.  Lewis,  4  Rand.  (Va.) 
152,  157;  Woerz  v.  Schumacher,  161  N.  Y.  530,  56  N.  E.  72.  But 
it  is  competent  for  the  parties  l^  contract  to  treat  it  as  something 
other  than  an  integral  part  of  the  debt.    22  Cyc.  1474. 

In  this  case  the  learned  court  below  excluded  all  evidence  of  con- 
versations between  the  plaintiff  and  the  defendant;  so  that  it  is  im- 
possible to  determine  from  the  record  before  us  whether  the  contract 
of  the  parties  contemplated  the  right  of  the  plaintiff  to  recover  in- 
terest, either  pursuant  to  the  contract  or  as  damages  for  the  breach 
of  ccmtract. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event.    All  concur. 
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(S3  Bflsa  Bep.  178.) 

VAN  NESS  T.  HANSOM  et  aL 

(Supreme  Conrt,  Trial  Term,  Nassau  County.    December,  1913.) 

1.  DrvoBCE  (S  277») — ^Aukont— Dischabgb  bt  Agbeement — SurnciKWCT  of 
Evidence. 

Erldence,  tn  an  action  against  the  estate  of  plalntUTs  former  husband 
for  arrears  of  alimony  from  the  date  of  a  Judgment  rendered  more  than 
40  years  prior  to  suit,  held  to  show  that  plaintiff  executed  an  agreement 
releasing  her  husband  from  liability  under  such  Judgment. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Gent.  Dig.  ${  733-734^ ;  Dec. 
Dig.  §  277.»] 

i.  Payment  (i  66*) — Pbebukption — Lapse  of  Tike. 

While  mere  lapse  of  time  during  which  no  attention  Is  paid  to  the  obli- 
gation win  not  raise  a  presumption  that  an  obligation  to  make  periodic 
payments  has  been  discharged,  such  lapse  of  time,  when  considered  with 
other  circumstances,  may  raise  such  presumption. 

[Ed.  Not&— For  other  caaw,  see  Payment,  Cent.  Dig.  |{  17d-188;  Dec. 
Dig.  I  66.*] 

3.  Patment  (8  86*) — ^AuMOWT— Beleasb  of  Obugation. 

Where,  after  a  Judgment  awarding  alimony  at  a  certain  rate  per  year, 
there  was  no  recognition  by  either  party  of  any  obligation  for  about  40 
years  after  the  Judgment,  and  the  plalntifC  made  no  attempt  to  enforce 
payment,  though  she  could  have  done  so  under  Code  Proc.  {  285,  the  ob- 
ligation to  pay  alimony  was  presumably  discharged. 

[Ed.  Note.— For  other  cases,  see  Payment,  Cent  Dig.  If  176-188;  Dec. 
Dig.  g  66.*] 

4.  Payment  (§  66*) — Pbestimptions. 

Where,  In  an  action  for  arrears  of  alimony  under  a  Judgment  rendered 
more  than  40  years  before  suit,  defendant  pleaded  an  agreement  dlscharg-. 
lug  the  obligation,  and  plaintiff  claimed  that  the  payments  stipulated  as 
a  consideration  for  such  a  discharge  had  not  been  made,  the  contention 
that  such  payment  would  be  presumed  after  20  years  was  available  to  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Payment,  Cent  Dig.  {|  176-188;  Dec. 
Dig.  I  66.»] 

Action  by  Deborah  Van  Ness  against  Rastus  S.  Ransom  and  an- 
other, as  temporary  administrators  of  the  estate  of  Cornelius  Henry 
Van  Ness,  for  arrears  of  alimony  awarded  by  judgment  of  divorce. 
Verdict  directed  for  defendant. 

Agar,  Ely  &  Fulton,  of  New  York  City  (Charles  Blandy,  of  New 
York  City,  of  counsel),  for  plaintiff. 

Samuel  J.  Rosensohn  and  Almuth  C.  Van  Diver,  both  of  New  York 
City,  for  defendants. 

BENEDICT,  J.  The  plaintiff  brings  this  action  on  a  judgment  of 
this  court,  dated  May  23,  1867,  and  entered  in  the  office  of  the  clerk  of 
New  York  county  on  August  21,  1867,  granting  her  a  divorce  from 
her  husband,  Cornelius  Henry  Van  Ness,  and  awarding  her  permanent 
alimony  at  the  rate  of  $600  a  year.  The  purpose  of  the  action  is  to 
recover  arrears  of  alimony  from  the  date  of  the  judgment,  May  23, 
1867,  to  June  25,  1911,  aggregating  $26,400  and  interest  upon  the  same, 
computed  with  quarter  yearly  rests  from  the  date  when  each  install- 

*For  oUier  cases  see  gams  topic  ft  {  nvmbeb  tn  Dec.  A  Am.  Digs.  1007  to  date,  ft  Rep'r  Indexes 
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ment  fell  due.  The  defendants  are  temporary  administrators  of  the 
estate  of  Cornelius  Henry  Van  Ness,  who  died  on  June  25,  1911.  It 
it  alleged  in  the  complaint  that  no  part  of  the  alimony  awarded  by  the  ' 
judgment  has  been  paid.  The  answer  sets  up  by  way  of  defense  an 
agreement  under  seal  between  the  plaintiff  and  Mr.  Van  Ness,  whereby 
the  plaintiff  purported  to  release  her  claim  for  alimony  under  the  judg- 
ment, and  it  also  alleges  that  she  accepted  the  agreement  as  full  pay- 
ment thereof.  The  answer  further  sets  up  payment  generally,  and  also 
the  20-year  statute  of  limitations  and  the  six-year  statute  of  limita- 
tions, as  complete  and  partial  defenses. 

At  the  conclusion  of  the  trial,  both  parties  moved  for  the  direction 
of  a  verdict,  thus  submitting  to  the  court  for  decision  all  questions  of 
fact,  as  well  as  the  questions  of  law. 

In  my  opinion  a  verdict  should  be  directed  for  the  defendants.  It 
is  not  necessary  to  enter  into  an  elaborate  discussion  of  the  questions 
involved,  but  I  will  simply  state  as  briefly  as  possible  my  reasons  for 
this  decision. 

[1]  1.  With  regard  to  the  question  of  the  genuineness  of  the  agree- 
ment set  up  by  way  of  defense,  I  think  the  preponderance  of  the  evi- 
dence, giving  due  weight  to  the  certificate  of  acknowledgment  (Albany 
County  Savings  Bank  v.  McCarty,  149  N.  Y.  71,  43  N.  E.  427),  as 
well  as  to  the  appearance  of  the  document  itself  and  the  demeanor  of 
the  plaintiff  upon  the  witness  stand,  was  in  favor  of  the  defendant; 
and  I  therefore  hold  that  the  agreement  was  duly  executed  by  the 
plaintiff.  I  reached  the  conclusion  upon  the  trial  that  the  plaintiff  had 
executed  the  agreement  in  question.  It  is  true  that  she  would  not 
admit  that  she  had  done  so;  but  no  amount  of  pressure  by  counsel 
availed  to  make  her  state  positively  that  the  signature,  purporting 
to  be  hers,  was  not  genuine.  It  was  quite  apparent  from  the  testimony 
that  the  fact  of  divorce  was,  for  some  reason,  kept  a  secret  between 
the  plaintiff  and  her  husband,  and  that  their  daughter  did  not  learn 
of  it  until  many  years  later.  It  was  also  a  fact  that  there  was  cor- 
respondence by  letter  between  the  divorced  couple  for  a  considerable 
period  after  the  decree  of  divorce  had  been  pronounced,  and,  in  view 
of  this  somewhat  unusual  situation,  it  is  not  improbable  that  the  daugh- 
ter and  the  prospective  son-in-law  were  not  advised  of  the  execution 
of  the  document  by  the  divorced  couple  on  the  day  before  the  plaintiff 
left  America  for  an  absence  of  five  years.  And  this  fact,  having  long 
been  dwelt  upon,  has  finally  produced  in  the  minds  of  both  of  them 
the  sincere  conviction  that  no  document  was  executed  nor  could  have 
been  executed  by  this  plaintiff  on  the  day  of  its  date.  In  this  I  thmk 
they  are  honestly  mistaken. 

[2,  3]  2.  I  think  the  satisfaction  of  the  judgment  directing  payment 
of  alimony  must  be  presumed  from  the  great  lapse  of  time  during 
which  no  payments  were  made  and  no  attempt  made  to  enforce  pay- 
ment, and  the  other  circumstances  disclosed  by  the  evidence.  Where 
there  is  an  obligation  to  make  periodic  payments,  it  is  clear  that  mere 
lapse  of  time,  however  long,  during  which  no  attention  is  paid  to  the 
obligation,  will  not  raise  a  presumption  that  it  has  been  discharged; 
and  all  payments  which  have  accrued  within  the  statutory  period  of 
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limitation  prior  to  the  commencement  of  the  action  may  be  recovered. 
Central  Bank  of  Troy  v.  Heydorn,  48  N.  Y.  260.  But  where  there 
exists  such  a  lapse  of  time,  with  other  circumstances,  satisfaction  may 
be  presumed.  Livingston  v.  Livingston,  4  Johns.  Ch.  294.  In  the  case 
cited,  land  had  been  conveyed  by  Robert  Livingston,  Jr.,  to  his  son 
Henry  Livingston,  reserving  a  perpetual  rent  charge  payable  annually. 
The  plaintiffs,  as  successors  in  interest  of  the  grantor,  brought  a  bill 
in  equity  against  the  grantee  for  a  discovery  and  payment  of  arrears 
of  rent ;  it  being  alleged  that  the  counterpart  o/  the  deed  bad  not  come 
to  the  possession  or  knowledge  of  the  plaintiffs  and  that  no  rent  had 
ever  been  paid.  Chancellor  Kent  held  that  the  bill  should  be  dismissed 
as  to  the  grantee  on  the  ground  of  lapse  of  time,  about  44  years,  the 
fact  that  the  grantee  was  a  son  of  grantor,  and  the  unexplained  dis- 
appearance of  the  counterpart  of  the  deed,  containing  the  obligation 
to  pay  rent. 
In  Central  Bank  of  Troy  v.  Heydorn,  supra,  Gray,  C,  said : 
"It  this  action  had  been  brought  to  recover  rent  which  had  accrued  more 
than  20  years  before  Its  commencement,  and'  payment  had  been  pleaded,  evi- 
dence to  repel  the  presumption  of  payment  arising  from  lapse  of  time  would 
have  been  requisite;  but,  as  it  was  brought  to  recover  rent,  every  cent  of 
which  accrued  within  20  years,  it  was  only  necessary  to  produce  and  prove  the 
covenant  to  entitle  the  plaintiff  to  a  finding  that  the  rent  for  the  period 
claimed  remained  unpaid,  for  the  reason  that,  without  some  evidence  of  pay- 
ment of  the  rent  which  had  accrued  within  that  time,  the  presumption  of  non- 
payment would  attach.  The  burden  of  establishing  that  the  covenant  sued 
upon  had  been  released  or  otherwise  extinguished  was  then  cast  upon  the  de- 
fendant, who  offered  no  evidence  on  the  subject,  nor  was  evidence  given  by  ei- 
ther party  upon  any  point  tending  to  establish  a  release  of  the  covenant." 

In  the  case  at  bar  a  different  situation  is  presented. 

The  decree  was  made  on  May  23,  1867.  The  release  ^reement  of- 
fered by  the  defendants  and  received  in  evidence,  which  was  dated 
the  next  day,  provided  in  substance  for  the  payment  by  Mr.  Van 
Ness  to  his  wife,  in  satisfaction  of  her  claim  for  alimony  and  of  all  her 
claims  against  his  property,  by  way  of  dower  or  otherwise,  of  the 
sum  of  $10,000,  of  which  $3,951.95  were  to  be  paid  in  cash,  and  the 
balance  at  the  rate  of  $2,000  a  year,  at  such  times  and  in  such  amounts 
as  Mrs.  Van  Ness  might  designate. 

On  the  day  following  the  date  of  the  agreement,  the  plaintiff  and 
her  daughter,  and  the  witness  Albert  Ross  Parsons,  who  subsequently 
married  the  daughter,  went  to  Europe  and  were  absent  for  five  years. 
The  evidence  shows  that,  prior  to  their  departure,  the  plaintiff  had  in 
her  possession  $500  in  gold,  which  Mr.  Van  Ness  gave  to  her,  and  that 
he  later  sent  to  the  plaintiff  or  to  Mr.  Parsons  various  sums  aggregat- 
ing between  $6,500  and  $7,500.  These  moneys  were  practically  all 
expended  by  Mr.  Parsons,  according  to  the  testimony,  for  the  benefit 
of  the  plaintiff,  her  daughter,  and  in  part,  pursuant  to  agreement  with 
Mr.  Van  Ness,  for  his  own  benefit.  There  is  in  evidence  a  letter  from 
Mrs.  Van  Ness  to  Mr.  Van  Ness,  written  in  October,  1870,  which 
acknowledges  receipt  of  a  draft  from  him.  The  party  returned  to  the 
United  States  in  May,  1872,  and  a  little  later  Mr.  Parsons  and  Miss 
Van  Ness  were  married,  and  the  plaintiff  has  ever  since  resided  iwitK 
and  been  supported  solely  by  them.    Mr.  Van  Ness  remarried  twice 
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after  the  decree  of  divorce  was  granted  to  the  plaintiflf,  there  being, 
rather  singularly  it  would  seem,  no  prohibition  against  remarriage 
on  his  part  in  the  decree  pronounced  against  him.  See  2  R.  L.  Kent 
&  Radcliffe,  p.  94,  §  III,  and  2  R.  S.  (4th -Ed.)  p.  329,  §  53.  From 
1872  until  the  death  of  Mr.  Van  Ness  in  1911  no  payments  either  by 
way  of  alimony  or  under  the  agreement  were  made,  so  far  as  appears, 
to  Mrs.  Van  Ness  or  for  her  account ;  and  there  is  no  evidence  of  any 
attempt  during  all  this  period  either  to  collect  the  alimony  under  the 
decree  or  to  enforce  payment  of  any  sum  which  at  that  time  remained 
unpaid  of  the  sum  specified  in  the  agreement,  although  Mr.  Van  Ness 
was  residing  within  the  jurisdiction  of  the  court.  In  fact,  there  was 
not,  it  would  appear,  even  a  demand  made  for  any  payment  on  either 
obligation,  nor  any  excuse  or  reason  shown  for  not  msiking  such  a  de- 
mand, until  after  the  death  of  Mr.  Van  Ness,  when  the  plaintiff's  claim 
was  presented  to  the  defendants  as  temporary  administrators  on  March 
26,  1912.  And  this  was  the  fact  notwithstanding  that  the  decree  gave 
to  the  plaintiff  the  right  to  enforce  payment  of  the  alimony  by  nlerely 
applying  to  the  court  for  leave  to  issue  execution.  Code  of  Procedure, 
§285. 

This  circumstance  is  one  to  which  great  weight  should  be  given.  I 
do  not  say  that  it  is  controlling,  but  it  certainly  calls  for  explanation 
and  none  is  given.  I  have  not  considered  the  legal  effect  upon  this 
action  of  the  failure  to  issue  execution  upon  the  original  judgment 
because  the  point  has  not  been  raised  by  counsel,  and  I  prefer  to  decide 
the  issues  upon  the  merits  rather  than  on  technical  grounds.  See  Mil- 
ler V.  Miller,  7  Hun,  208;  Lichtenberg  v.  Herdtf elder,  5  Civ.  Pro. 
426.  It  will  thus  be  seen  that  there  was  no  recognition  by  either  party 
of  any  obligation  for  a  period  of  about  40  years.  All  of  these  most 
unusual  circumstances  lead  irresistibly  to  the  conclusion  that  the  ob- 
ligation to  pay  alimony  was  intended  to  be  and  actually  was  released, 
discharged,  or  extinguished.  See  Lyon  v.  Chase,  51  Barb.  13,  per 
Ingalls,  J. 

[4]  3.  The  plaintiff  urges  that  it  has  not  been  shown  that  the  agree- 
ment of  May  24,  1867,  was  fully  performed,  and  that  without  full 
performance  it  cannot  operate  as  an  accord  and  satisfaction,  to  which 
the  defendants  answer  that  payment  of  the  stipulated  consideration 
for  the  release  therein  agreed  to  is  to  be  presumed  after  the  lapse  of 
20  years.  Plaintiff  contends  in  reply  to  this  that  the  presumption  can 
be  used  only  .as  a  shield,  and  not  to  obtain  affirmative  relief,  relying 
on  several  cases,  of  which  Lawrence  v.  Ball,  14  N.  Y.  477,  seems  to 
be  most  nearly  in  point.  In  that  case  the  successor  in  interest  of  a 
vendor  of  real  property  brought  ejectment  against  the  successor  in 
interest  of  the  vendee,  who  was  in  possession  of  the  property.  The 
defendant  set  up  the  contract,  claiming  an  equitable  title  thereunder, 
and  to  support  this  defense  sought  to  rely  upon  the  presumption  of 
payment  of  the  purchase  price,  more  than  20  years  having  elapsed  since 
it  was  due.  It  was  held  that  the  defense  was  not  made  out,  since  an 
equitable  title  could  not  be  founded  on  such  a  presumption.  See,  also, 
Griswold  v.  Little,  13  Misc.  Rep.  281,  34  N.  Y.  Supp.  703. 

The  case  at  bar  may,  however,  be  distinguished  from  this  class  of 
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cases,  since  the  agreement  was  relied  upon  not  to  obtain  any  affirmative 
relief,  nor  as  the  foundation  of  any  title,  equitable  or  otherwise,  but 
solely  as  a  shield.  Hence  I  think  the  presumption  of  payment  of  the 
sums  to  be  paid  by  its  tenor  may  properly  be  indulged,  even  if  payment 
thereof  has  not  been  established  conclusively  by  the  evidence  to  have 
been  made.  Bean  v.  Tonnele,  94  N.  Y.  381,  46  Am.  Rep.  153 ;  Ouvrier 
v.  Mahon,  117  App.  Div.  749,  102  N.  Y.  Supp.  981 ;  Flagg  v.  Ryiden, 
1  Bradf.  192;  Jackson  v.  Pratt,  10  Johns.  381 ;  Clark's  Ex'rs  v.  Hop- 
kins, 7  Johns.  556. 

There  may  be  some  question  as  to  whether  the  answer  is  in  such 
form  as  to  permit  the  court  to  determine  that  the  claim  for  alimony 
has  been  discharged  in  any  other  manner  than  by  the  agreement  of 
May  24,  1867 ;  but,  if  we  may  presume  performance  by  Mr.  Van  Ness 
of  his  obligations  under  that  instrument,  as  I  think  we  may,  then  the 
first  and  second  separate  defenses  are  established. 

Verdict  directed  for  defendant.  Thirty  days*  stay  and  30  days  to 
make  case  on  appeal  granted  to  the  plaintiff  after  service  of  notice  of 
entry  of  judgment. 

(159  App,  Wv.  186.) 

L.  BLACK  CO.  ▼.  LONDON  GTTARANTEB  k  ACCIDENT  CO.,  Limited. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    November  19, 1913.) 

1.  InsuBAncs  (§  665*) — CREDcr  Iitstjbancb — ^Bbxaoh  of  Wabbantt — Suffi- 

ciency OF  EVIDKNOB. 

Evidence,  in  an  action  on  a  policy  of  credit  insurance,  wlierein  the  de- 
fense was  that  a  false  statement  was  made  in  the  application,  as  to  losses 
previously  incurred,  held  not  to  show  that  insured  knew,  prior  to  making 
the  application,  that  a  debtor  who  had  made  an  assignment  to  Iilm  for 
the  benefit  of  creditors  would  not  be  able  to  pay  his  creditors  in  full. 
[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  §§  1555,  1707- 
•  1728;  Dea  Dig.  |  665.*] 

2.  Appeal  and  Bkkob  (|  927*) — Findings — Pbesumption. 

Where,  in  an  action  on  a  credit  Insurance  policy,  both  parties  move  for 
a  directed  verdict  at  the  close  of  the  evidence,  and  the  court  directs  a  ver- 
dict for  plaintiff,  it  will  be  presumed  on  appeal  that  the  court  found  that 
plaintiff  had  no  notice,  at  the  time  of  making  his  application,  of  a  proba- 
ble loss  not  mentioned  in  the  application,  where  such  finding  is  necessary 
to  support  the  directed  verdict 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  2912, 
2917,  3748,  3758,  4024 ;   Dec.  Dig.  §  927.*] 

3.  Insubancb  (S  646*) — Cbbdii  Inbtibance — Bubdbn  op  Proof — "Loss" — "In- 

SOLVKNOT.*' 

A  credit  insurance  policy  insuring  "against  actual  loss,  such  loss  to 
occur  through  the  insolvency  of  debtors  as  herein  defined,"  made  a  part 
of  its  terms  the  application,  which  provided  that  any  material  misstate- 
ments or  omissions  should  avoid  the  policy  and  stated  the  losses  for  a 
preceding  period.  The  policy  also  defined  insolvency  as  "the  making  of 
an  assignment  or  deed  of  trust  by  a  debtor  for  the  benefit  of  creditors" 
and  provided  for  the  adjustment  of  partial  losses.  Held,  that  the  word 
"losses"  as  used  in  the  application,  was  not  equivalent  to  "insolvency"; 
and  hence,  in  an  action  on  the  policy  wherein  the  defense  was  a  breach 
of  warranty,  the  burden  was  on  defendant  to  establish,  not  only  the  in- 
solvency of  a  debtor  not  mentioned  in  the  application,  but  to  prove  thaf 

•For  otber  cases  sea  same  topic  &  {  nvmbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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plaintiff  at  the  time  of  maldiig  the  application  knew  that  he.  would  alti 
mately  suffer  a  loss  upon  such  debtor's  account. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  §§  1555,  1645- 
1668;   Dec.  Dig.  |  646.» 

For  other  definitions,  s6e  Words  and  Phrases,  vol.  6,  pp.  4232-4237 ;  vol. 
4,  pp.  3647-3655;   voL  8,  p..  7687.] 

4.  Insubawcb  (J  151*) — Cbxdit  Ihsubanci: — ^Application — Constbuction. 

Where  an  application  for  credit  Insurance  did  not  In  terms  refer  to  the 
policy,  the  policy  could  not  be  looked  to  In  construing  the  application, 
since,  while  a  warranty  must  be  strictly  true.  Its  scoim  will  not  be  ex- 
tended beyond  the  fair  Import  of  Its  language. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Gent  Dig.  H  SOS-Sll ;  Dec. 
Dig.  i  161.*] 

5.  iNSTBANCB  (I  389*) — Application — Supticiknct — Deitensb. 

Where  an  application  for  credit  insurance,  made  on  forms  prepared  by 
the  insurer,  requires  the  applicant  to  state  Its  losses  during  specified 
periods,  and  the  statement  made  Is  incomplete  or  ambiguous,  and  the  in- 
surer Issues  the  policy  without  demanding  fuller  Information,  such  de- 
fects In  the  application  will  not  be  available  as  a  defense  to  a  subsequent 
action  on  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  f}  1028-1031; 
Dec.  Dig.  S  389.»] 

6.  InsuitARCE  (I  146*) — ^Application — Constbuction. 

To  avoid  a  forfeiture  of  insurance,  equivocal  answers  In  the  insured's 
application  will  be  construed  most  strongly  against  the  insurer. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  K  292,  294-298; 
Dec.  Dig.  §  146.»] 

7.  Instjbance  (I  284*) — Credit  Iitbubancb — ^Appuoation — ScmciENOT. 

Where  a  printed  statement  In  an  application  for  credit  insurance,  stat- 
ing that  the  applicant  knew  nothing  detrimental  to  the  credit  of  any  cus- 
tomer "which  would  affect  his  policy  except  ap  follows,"  was  stricken 
from  the  application  before  it  was  signed,  the  Insured  could  presume  that 
no  Information  was  required  as  to  doubtful  accounts ;  and  hence  bis  fail- 
ure to  give  such  Information  did  not  Invalidate  the  poUcy. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Dec.  Dig.  $  284.*] 

Merrell,  J.,  dissenting. 

Appeal  from  Trial  Term,  Monroe  County. 

Action  by  the  L.  Black  Company  against  the  London  Guarantee  & 
Accident  Company,  Limited.  From  judgment  for  plaintiff  and  de- 
nial of  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

Louis  L.  Waters  and  King,  Waters  &  Page,  all  of  Syracuse,  for  ap- 
pellant. 

Hiram  R.  Wood  and  Werner  &  Harris,  all  of  Rochester,  for  re- 
spondent. 

ROBSON,  J.  The  cause  of  action  upon  which  plaintiff  had  its 
judgment  is  founded  upon  a  contract  of  credit  insurance,  made  by  the 
defendant,  as  insurer,  with  plaintiff,  as  the  insured.  The  policy  of 
insurance  issued  by  defendant  to  plaintiff  is  set  forth  in  full  in  the 
plaintiff's  complaint,  and  its  issuance  to  plaintiff  by  defendant  substan- 
tially in  the  form  set  out  in  the  complaint  is  admitted  by  defendant 

•For  other  cases  see  same  topic  &  i  numbsb  tn  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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m  its  answer.  The  principal  defense  interposed  was  the  affirmative 
one  of  an  alleged  breach  of  warranty  on  the  part  of  plaintiff  by  reason 
of  a  statement,  contained  in  plaintiff's  application  for  the  policy  of  the 
amount  of  losses  sustained  by  it  from  July  1,  1909,  to  June  16,  1910, 
the  date  of  the  application,  which  statement  defendant  alleged  was 
false  in  that  plaintiff's  losses  during  that  period  were  much  greater 
than  plaintiff  stated  them  to  have  been. 

The  policy  issued  upon  plaintiff's  application  provides  that  the  de- 
fendant will  insure  plaintiff  during  the  period  specified  therein  "against 
actual  loss;  *  *  *  such  loss  to  occur  through  the  insolvency  of 
debtors  as  herein  defined."  A  copy  of  the  application  was  in  terms 
made  piart  of  the  policy,  which  also  contains  the  following  provision : 

"Consideration :  The  statements  and  warranties  made  In  tbe  application  of 
the  Insured  are  the  basis  of,  and  are  a  part  of,  this  policy.  Any  material 
misatatementa  therein,  or  omlssionB  therefrom,  •  •  •  shall  void  this  poli- 
cy and  the  premium  paid  shall  be  forfeited." 

The  application  itself  was  in  the  form  of  separately  numbered  state- 
ments, the  truth  of  only  one  of  which  is  questioned.  It  appears,  so 
far  as  material,  as  follows  in  the  application : 

"As  a  basis  of  this  policy  and  of  any  renewal  thereof  or  of  any  new  policy 
the  undersigned  warrants  the  following  statement  of  sales,  losses,  etc.,  to  be 
true:  (9)  Our  gross  sales  and  losses  after  deducting  actual  recoveries  from 
debtors  and  our  collections  on  credit  insurance  have  been  each  year  during 
the  past  five  years  as  follows : 

For  the  Year  Ending 
Term.  Gross  Sales.  Losses.       Collected  on  Credit 

Insurance. 
•    •*  ••*  •••  *••• 

July  1st,  '09  to 

June  30th,  '10.        1910  about  $630,000.00.        $8,959.(»  from  July  1st,  1909,  to 

date,  showing  amount  owing 
as  accounts  stand  to-day." 

[1]  On  the  trial  defendant  sought  to  establish  its  affirmative  defense 
of  breach  of  warranty  by  showing  that  the  statement  of  the  amount 
of  plaintiff's  losses  during  the  period  from  July  1,  1909,  to  June  16, 
1910,  was  false  in  that  a  claim  in  its  favor  against  F.  W.  Edwards, 
one  of  its  customers,  for  the  sum  of  $9,667.63  should  have  been  in- 
cluded in  its  statement  of  losses  and  added  to  the  amount  of  losses 
set  forth  in  the  above  statement;  it  being  claimed  that  Edwards  was 
then  insolvent  to  the  knowledge  of  plaintiff.  It  appeared  that  Eki- 
wards,  who  was  then  owing  plaintiff  upwards  of  $10,000  on  Janu- 
ary 3,  1909,  made  a  deed  of  trust  to  plaintiff,  which  was  accepted  by  it, 
by  which  he  transferred  property  to  it  for  the  purpose  of  converting 
it  into  money  and,  after  deduction  of  expenses,  exemptions,  etc.,  dis- 
tributing the  proceeds  thereof  to  such  of  the  creditors  of  Edwards, 
including  plaintiff,  as  should  become  parties  to  the  trust  agreement 
and  agree  to  discharge  the  said  Edwards  from  all  indebtedness  to 
them,  whether  the  payment  made  should  be  in  full  or  in  part  of  such 
indebtedness;  the  surplus,  if  any,  after  such  payments  to  be  returned 
to  Edwards.  The  property  transferred  by  the  trust  deed  is  thus  de- 
scribed therein: 
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"AU  of  the  sln^lar  (sic)  and  goods,  chattels,  effects,  claims  demands,  and 
bills  receivable,  Including  books  of  account,  and  other  evidences  of  Indebted- 
ness, together  with  all  collateral  belonging  or  pertaining  thereto,  owned  by  the 
said  par^  of  the  first  part  (Edwards)  or  ta  which  said  party  of  the  first  part 
has  any  interest,  marked  Exhibit  A,  hereto  annexed  and  made  a  part  hereof." 

It  may  be  observed  that  it  does  not  appear  either  in  the  deed  of 
trust  or  by  direct  evidence  that  at  the  time  the  deed  of  trust  was  given 
all  of  the  property  of  fidwards  was  thereby  transferred  to  plaintiff, 
or  that  plaintiff  knew  prior  to  making  its  application  to  defendant  for 
insurance  that  Edwards'  creditors  wotfld  not  be  paid  in  full.  Indeed, 
there  is  direct  evidence  that  notification  of  the  fact  that  there  might 
be  a  loss  on  the  Edwards'  account  was  not  received  l^  plaintiff  untit 
some  days  after  the  application  was  made. 

[2]  If  it  Was  a  question  of  fact  in  the  case  whether  plaintiff  had 
ndtice  of  a  probable  loss  on  the  Edwards'  account  prior  to  making 
its  application  for  this  insurance,  the  evidence  would  support  a  find- 
ing, which,  if  necessary  to  support  the  direction  of  a  verdict,  the  court 
must  be  presumed  to  have  made,  both  parties  having  moved  for  a 
directed  verdict,  that  such  notice  had  not  been  received. 

[3]  Appellant,  however,  claims  that  the  meaning  of  the  word  "loss- 
es," as  used  in  the  application,  is  defined  by  the  contract  itself,  and 
points  to  a  provision  of  the  policy  defining  "insolvency"  as  the  agreed 
equivalent  for  the  term  "loss"  as  used  in  the  contract  of  insurance. 
So  far  as  material  it  is  as  follows : 

"Definition  of  Insolvency :  For  the  purposes  of  this  policy  any  one  of  the 
following  occurrences  shall  constitute  the  Insolvency  of  a  debtor:  •  •  • 
(11)  The  making  of  an  assignment  or  deed  of  trust  by  a  debtor  for  the  bene- 
fit of  creditors  either  general  or  with  preferences." 

But  while  the  making  of  such  an  assignment  or  deed  of  trust  by  a 
debtor  may  be  prima  facie  evidence  of  a  loss  to  the  insured  covered 
by  the  policy,  if  otherwise  within  its  terms,  yet  it  is  clear  that  the 
fact  of  insolvency  alone  is  not  conclusive  as  to  the  extent  of  the  loss 
of  insured  which  the  policy  covers,  as  appears  by  another  provision 
of  the  policy  entitled  "adjustment,"  wherein  it  is  stated  that: 

"From  each  covered  gross  loss  there  shall  be  deducted  in  whole  or  pro 
rata,  as  the  indebtedness  Is  covered  in  whole  or  in  part,  all  amounts  collect- 
ed or  made  secure,  whether  as  payments,  dividends,  goods  returned  or  re- 
plevied (when  such  replevied  goods  are  in  the  undisputed  possession  of  the 
insured)  or  otherwise  realized,"  etc. 

It  is  apparent  that  it  is  the  loss,  adjusted  as  the  policy  provides, 
that  the  defendant  thereby  insured  plaintiff  against,  for  the  policy 
provides  for  insurance  only  as  "against  actual  loss,  *  *  *  such 
loss  to  occur"  through  the  insolvency  of  debtors  as  herein  defined 
*  *  *  and  to  be  proven  under  the  terms,  conditions  and  limitations 
of  this  policy."  Even  in  the  policy  itself,  therefore,  the  term  "loss" 
is  not  the  equivalent  of,  nor  is  it  fixed  in  amount  by,  the  actual  indebt- 
edness of  a  debtor  of  the  insured  at  the  time  the  insolvency  occurs. 
The  word  "loss,"  therefore,  within  the  terms  of  the  policy  itself,  would 
seem  to  mean  the  net  loss  due  to  insolvency  of  the  debtor  after  appli- 
cation on  the  claim  of  such  salvage  as  had  been  made  thereon  up  to 
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the  date  of  adjustment  of  loss.  In  this  view  of  the  meaning  of  the 
word  "loss,"  as  used  in  the  application,  it  would  be  incumbent  upon 
defendant,  in  establishing  its  defense  of  breach  of  warranty,  to  show 
that  plaintiff  should  have  known  that  there  would  probably  be  an 
ultimate  loss  upon  the  Edwards  account  at  the  time  of  making  its 
application  for  insurance. 

[4]  But,  even  conceding  that  an  insolvency  of  a  debtor  is  S)mony- 
mous  with  a  loss  covered  by  the  policy  as  the  words  are  used  therein, 
it  by  no  means  follows  that  the  word  "losses"  has  anything  more  than 
its  usual  meaning  as  it  is  used  in  the  applicaticm  for  insurance.  There 
is  no  reference  in  the  application  to  the  definition  of  losses  or  insol- 
vency as  they  are  contained  in  the  policy  itself.  While  the  policy 
refers  to  the  application  as  a  part  of  it,  the  application  does  not  in 
terms  refer  to  the  form  of  the  policy  to  be  issued  for  an  explana- 
tion or  definition  of  its  terms.  Applying  the  usual  rules  for  the 
interpretation  and  construction  of  such  contracts,  it  would  appear 
that  the  amount  of  losses,  which  plaintiff  was  required  to  state,  were 
those  which  it  had  actually  to  its  knowledge  sustained  during  the 
specified  periods.  Of  course  plaintiff  warranted  the  truth  of  the  state- 
ment made.  But,  while  a  warranty  must  be  strictly  true,  its  scope 
will  not  be  extended  beyond  the  fair  import  of  its  language.  Higgins 
V.  Phoenix  Mutual  L,if  e  Ins.  Co.,  74  N.  Y.  6 ;  Dineen  v.  General  Acci- 
dent Ins.  Co.,  126  App.  Div.  167,  110  N.  Y.  Supp.  344. 

[5]  The  form  of  the  statements  in  the  application  was  prepared  by 
the  defendant  to  be  filled  out  by  the  applicant.  In  filling  out  this  form 
plaintiff  was  required  to  state  its  losses  during  specified  periods.  The 
statement,  which  it  is  claimed  was  false,  is,  as  above  stated,  that  its 
losses  were  "$8,959.05  from  July  1st,  1909,  to  date,  showing  amount 
owing  as  accounts  stand  to-day."  This  statement  of  losses  as  being 
a  certain  amount,  limited  as  the  statement  of  amount,  of  losses  is  by 
the  clause  "showing  amount  owing  as  accounts  stand  to-day,"  is  per- 
haps not  entirely  clear  in  its  expression  of  the  meaning  of  the  appli- 
cant. It  might  well  be  held  to  express  the  idea  that  it  was  a  state- 
ment of  losses  as  the  accounts  of  customers  appeared  on  the  plain- 
tiff's books  in  which  it  had  entered  as  losses  such  accounts  of  cus- 
tomers as  it  had  knowledge  at  the  time  were  or  would  be  uncollecti- 
ble. As  stated  above,  plaintiff  did  not  receive  information  of  a  probable 
loss  on  the  Edwards  account  until  several  days  after  the  application 
for  insurance  was  made.  Plaintiff  might  well  be  excused  from  con- 
sidering or  treating  this  account,  as  it  stood  at  the  time  of  making 
the  application,  as  a  loss.  If  the  statement  it  made  as  to  its  losses  is 
to  be  treated  as  incomplete  or  ambiguous  in  its  terms,  then,  if  defend- 
ant was  not  satisfied  with  it,  fuller  information  should  have  been  re- 
quired. The  law  applicable  to  such  a  situation  is  well  stated  in  Rich- 
ards on  Insurance  Iaw  (3d  Ed.)  §  113 : 

[8]  "Questions  unanswered  or  partially  answered.  If  a  qnestlon  In  the  ap- 
plication is  not  answered  at  all,  or  if  the  answer  is  not  false  in  any  respect 
but  upon  its  face  is  only  incomplete,  there  Is  no  breach  of  warranty,  provided 
the  Insurer  accepts  the  application  without  objection,  since,  If  not  satiafled, 
the  company  should  demand  fuller  information.  So  also,  to  avoid  forfeiture, 
pqulvocal  answers  are  construed  most  strongly  against  the  company,  but,  not- 
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withstanding  this,  the  applicant  must  answer  in  good  faith  and  not  attempt  to 
evade,  conceal,  or  mislead." 

In  support  of  the  judgment  we  may  asstmie  that  the  court  found 
that  this  statement  was  made  by  plaintiff  in  good  faith  and  without 
attempt  to  evade,  conceal,  or  mislead.  There  is  no  evidence  of  any 
such  purpose ;  nor  can  any  such  inference  be  properly  drawn.  That 
the  form  of  application  was  prepared  by  defendant  with  a  view  of 
differentiating  the  required  statement  of  actual  losses  incurred  by  the 
applicant  from  probable  losses  from  doubtful  accounts  appears  in  the 
form  itself. 

[7]  One  of  the  separate  statements  appearing  in  its  printed  form 
of  application  is  as  follows: 

"(6)  We  do  not  know  of  anything  detrimental  to  the  credit  or  standing  of 
any  customer  or  prospectlre  customer,  which  would  alFect  this  policy,  ex- 
cept as  follows :" 

This  statement  was  stricken  from  the  application  before  it  was 
signed  by  plaintiff.  Not  having  been  required  to  make  any  statement 
on  this  subject,  plaintiff  might  well  have  inferred  that  no  information 
as  to  doubtful  accounts  was  required.  In  view  of  the  admissions  in 
defendant's  answer  and  its  concessions  of  fact  made  at  the  trial,  it 
does  not  seem  necessary  to  discuss  the  other  assignments  of  error 
which  are  urged  on  this  appeal. 

The  judgment  and  order  should  be  affirmed,  with  costs.  All  concur, 
except  F(X)TE,  J.,  not  voting,  and  MERRELL,  J.,  who  dissents. 

MERRELL,  J.  Fair  dealing  should  have  prompted  the  applicant 
for  credit  insurance  to  disclose,  not  conceal,  the  fact  that  it  held  the 
deed  of  trust  from  its  customer,  which  under  the  terms  of  the  policy 
then  before  the  parties  was  defined  as  constituting  insolvency.  Fail- 
ure to  do  so  was  not,  I  think,  inadvertent  and  constituted  such  a  breach' 
of  warranty  as  should  preclude  any  recovery  by  plaintiff. 


(159  App.  Dlv.  40.) 

In  re  D'ADAMO'S  ESTATE. 
(Supreme  Court,  Appellate  Division,  Fourth  Department.    November  12,  1913.) 

1.  EXECCTOBS    AND    ADMINISTBATOBB    ({    24*)  —  RIGHT    OF    AduINISTBATIOK  — 

Italian  Consui.. 

The  treaty  of  May  8, 1878  (20  Stat.  725),  between  the  United  States  and 
Italy  provides  that  the  consular  agents  of  the  respective  nations  shall  en- 
Joy  in  both  countries  all  the  rights  which  are  or  may  hereafter  be  granted 
to  the  officers  of  the  same  grade  of  the  most  favored  nation.  The  treaty 
between  the  United  States  and  Sweden  of  June  1,  1911  (37  Stat  1487,  art. 
14),  provides  that,  where  any  citizen  of  either  country  dies  intestate  in 
the  territory  of  the  other,  the  consul,  etc.,  of  such  decedent's  nation  shall 
bave  the  right  to  administer  on  his  estate.  Held  that,  where  an  Italian 
subject  died  intestate  in  New  York,  leaving  a  wife  and  children  who  were 
subjects  of  Italy  and  resided  there,  the  Italian  consul  was  entitled  to  let- 
ters of  administration  in  preference  to  decedent's  brother  who  had  no  pe- 
cuniary interest  in  the  estate. 

[Ed.  Note. — ^For  other  cases,  see  Executors  and  Administrators,  Ont. 
Dig.  H  182-140;  Dec.  Dig.  §  24.*] 

•For  othar  cmsM  am  wun*  toplo  ft  S  numbsb  In  Deo.  ft  Am.  Digs.  1907  to  date,  &  Rep'r  Indezes 
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2.  TBKATIES  (§  2*)^P0WEB  of  OOVXBNHENT — CONSULAB  ADininSTSATOSa. 

The  provision  of  a  treaty  between  the  United  States  and  Sweden  of 
June  1,  1011  (37  Stat.  1487,  art.  14),  that,  U  any  citizens  of  either  coun- 
try die  intestate  in  the  territory  of  the  other,  the  consul  of  decedent's 
nation  shall  have  the  right  to  administer  on  his  estate  was  not  in  excess 
of  the  treaty  making  power  of  the  federal  government 

[Ed.  Note. — ^For  other  cases,  see  Treaties,  Cent  Dig.  }  2;  Dec.  Dig. 
i  2.»] 

3.  EXECTTTOBS   AND   AdMINISTBATOBS   (|  26*) — ^BORD   BT  AolamSTBATOB — ^FOB- 

Klon  CONSTTI.. 

An  Italian  consul  appointed  administrator  of  an  Italian  subject  dying 
intestate  in  New  York,  pursuant  to  treaty  between  the  United  States  and 
the  Kingdom  of  Italy,  must  give  the  administrator's  bond  provided  by 
Code  Civ.  Proc.  i  2664,  but  letters  granted  to  him  should  not  be  revoked 
for  failure  to  do  so,  without  giving  him  an  opportimlty  to  file  such  bond. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  IS  144-170;   Dec.  Dig,  S  26.»] 

Appeal  from  Surrogate's"  Court,  Jefferson  County. 

In  the  matter  of  the  estate  of  Carmine  D'Adamo,  deceased.  From 
a  decree  of  the  Surrogate's  Court  (141  N.  Y.  Supp.  1103)  denying  a 
petition  by  Guovanni  D'Adamo  for  the  revocation  of  letters  of  admin- 
istration issued  to  the  Italian  Consul  and  asking  that  letters  be  issued 
to  petitioner,  he  appeals.     Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

Gilbert  S.  Woolworth,  of  Watertown,  for  appellant 
Thomas  F,  McDermott,  of  Albany,  for  respondent 

KRUSE,  P.  J.  The  appellant,  a  resident  alien  and  brother  of  the 
intestate,  also  a  resident  alien,  seeks  to  have  revoked  the  letters  of  ad- 
ministration issued  to  the  Italian  consul,  the  respondent. 

The  intestate  at  the  time  of  his  death  was  a  subject  of  the  kingdom 
of  Italy.  He  left  him  surviving  a  widow  and  child,  residents  and  sub- 
jects of  that  kingdom.  The  assets  left  by  the  intestate,  aside  from  an 
alleged  cause  of  action  for  causing  his  death,  do  not  exceed  $50  in 
value.  The  brother,  who  seeks  revocation  of  the  letters  of  administra- 
tion issued  to  the  Italian  consul  and  the  appointment  of  himself  as 
administrator,  has  no  pecuniary  interest  in  the  cause  of  action  or  in 
any  of  the  assets  left  by  said  mtestate.  The  surrogate  held  that  the 
Italian  consul  was  entitled  to  letters  of  administration  in  preference 
to  the  brother. 

It  is  urged  on  behalf  of  the  Italian  consul  that  the  brother  is  not 
in  any  event  entitled  to  be  appointed  administrator,  because  he  has  no 
pecuniary  interest  in  the  estate.  If  the  decision  of  the  Court  of  Ap- 
peals in  Lathrop  v.  Smith,  24  N.  Y.  417,  is  still  effective,  it  is  unneces- 
sary that  the  brother  should  have  any  pecuniary  interest  to  entitle  him 
to  letters  of  administration.  But  that  decision  was  made  under  the 
provisions  of  the  Revised  Statutes.  2  Rev.  St.  (1st  Ed.)  p.  74,  pt  2, 
c.  6,  tit  2,  §  27.  Afterward,  and  in  1893,  these  provisions  were  in- 
corporated in  section  2660  of  the  Code  of  Civil  Procedure  with  the 
wording  somewhat  changed.    The  Revised  Statutes  provided  that  ad- 

•For  otber  cases  sea  same  toplo  &  {  NUicnB  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Tndexes 
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ministration  in  case  of  intestacy  should  be  granted  to  the  relatives  of 
the  deceased  "who  would  be  entitled  to  succeed  to  his  personal  estate." 
When  this  provision  was  put  in  the  Code,  the  words  "who  would  be" 
were  left  out.  It  is  now  urged,  as  it  was  in  the  case  of  Matter  of  Wil- 
son, 92  Hun,  318,  36  N.  Y.  Supp.  882,  that  the  amendment  changed 
the  rule  of  the  Lathrop  Case,  and  that  the  relative  must  have  a  present 
and  inmiediate  interest  in  the  particular  estate  to  be  administered,  in 
order  to  entitle  him  as  a  matter  of  right  to  administration.  While,  as 
is  pointed  out  by  Mr.  Justice  Merwin  in  the  Wilson  Case,  the  reasoning 
of  the  Lathrop  Case  applies  with  as  much  force  to  the  provisions  of  the 
statute  after  the  change  in  its  wording  as  before,  it  is  significant  that 
these  words  were  dropped  out.  I  am  not  aware  that  the  appellate 
courts  have  passed  upon  the  precise  question  since  that  decision,  and 
the  views  of  the  surrogates  have  not  been  in  entire  accord  respecting 
the  eflfect  of  the  change  in  the  statute. 

In  the  case  of  Matter  of  Lowenstein,  29  Misc.  Rep.  722,  62  N.  Y. 
Supp.  819,  which  was  after  the  decision  in  the  Wilson  Case,  supra, 
it  was  held  that  the  next  of  kin  of  an  intestate,  although  they  would 
not  share  in  his  estate,  were  entitled  to  letters  of  administration  in 
preference  to  the  public  administrator.  But  in  Matter  of  Seymour, 
33  Misc.  Rep.  271, 68  N.  Y.  Supp.  638,  it  was  stated  that  what  was  said 
in  the  Wilson  Case  respecting  the  effect  of  the  change  in  the  statute 
was  obiter,  and  it  was  held  that  the  change  in  the  statute  indicated  a 
legislative  intent  to  restrict  the  granting  of  letters  of  administration  to 
relatives  who  had  an  interest  in  the  distribution  of  the  intestate's  es- 
tate. In  that  case  the  intestate  left  him  surviving  a  widow  and  child 
who  died  subsequent  to  the  decedent,  the  child  first  and  then  the  wid- 
ow, so  that  their  interest  in  the  estate  had  passed  to  her  legal  repre- 
sentatives, and  administration  was  refused  to  the  father  of  the  intestate,, 
who  had  no  interest  in  the  estate.  That  decision  was  followed  in  Mat- 
ter of  Patten,  80  Misc.  Rep.  482,  142  N.  Y.  Supp.  452,  where  it  was 
held  that  a  grandchild  who  took  all  of  the  estate  was  entitled  to  letters 
of  administration  as  against  a  half-brother  of  the  intestate,  who  took 
nothing,  although  the  brothers  take  precedence  to  grandchildren  in  the 
order  of  granting  letters  of  administration  under  section  2660  of  the 
Code  of  Civil  Procedure.  There  are  other  surrogates'  decisions  upon 
either  side  of  the  question,  but  it  is  unnecessary  to  call  attention  to 
them. 

There  is  much  force  in  the  suggestion  that  as  between  two  relatives, 
one  of  whom  is  entitled  to  share  in  the  estate  and  the  other  is  not,  the 
former  should  be  entitled  to  preference  as  against  the  latter.  Whether 
the  statute  has  effected  that  change  it  is  unnecessary  to  decide,  since 
the  question  here  is  not  between  two  relatives  but  between  a  blood 
relative  and  a  stranger  (that  is,  the  consul  is  neither  a  relative  nor 
has  he  any  pecuniary  interest  in  the  property  or  claim) ;  and  there  is 
another  question  in  the  case  which,  as  I  think,  is  decisive  of  the  ap- 
peal, to  which  I  will  now  call  attention. 

[1]  It  is  contended  on  behalf  of  the  Italian  consul  that  he  is  en- 
titled to  letters  of  administration  as  a  matter  of  right,  invoking  under 
the  most  favored  nation  clause  in  the  treaty  between  the  United  States- 
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and  Italy  the  provisions  of  the  convention  between  the  United  States 
and  Sweden,  proclaimed  March  20,  1911,  respecting  the  rights  and 
privileges  of  consular  agents  regarding  administration  of  property  of 
citizens  of  one  nation  dying  in  the  territory  of  the  other.  This  favored 
nation  clause  in  the  Italian  treaty  provides  in  substance  that  the  consu- 
lar agents  of  the  respective  nations  shall  enjoy  in  both  countries  all  the 
rights  and  privileges  "which  are  or  may  hereafter  be  granted  to  the 
officers  of  the  same  grade  of  the  most  favored  nation."  Treaty  of 
May  8,  1878,  between  the  United  States  and  Italy  (20  Stat  725).  This 
clause  was  under  consideration  by  this  court  in  Matter  of  Scutella,  145 
App.  Div.  156,  129  N.  Y.  Supp.  20.  That  was  an  appeal  from  a  deci- 
sion of  the  Surrogate's  Court  of  Cattaraugus  county,  decided  Novem- 
ber, 1910.  At  that  time  the  Swedish  treaty  had  not  been  made ;  but 
the  provisions  of  the  treaty  between  the  United  States  and  Argentine 
Republic  of  July  27,  1853  (10  Stat.  1009),  were  invoked  under  the  fa- 
vored nation  clause  contained  in  the  Italian  treaty.  The  Argentine 
treaty  provided  that,  if  any  citizen  of  either  of  the  two  contracting 
parties  should  die  without  will  or  testament  in  any  of  the  territories 
of  the  other,  the  consul  general  or  consul  of  the  nation  to  which  the 
deceased  belonged  should  have  the  right  to  intervene  in  possession,  ad- 
ministration, and  judicial  disposition  of  the  estate  of  the  deceased, 
conformably  with  the  laws  of  the  country,  for  the  benefit  of  the  cred- 
itors and  legal  heirs.  Surrogate  Davie  held  that  this  provision  did  not 
entitle  the  Italian  consul  to  letters  of  administration  and  appointed  a 
creditor  instead.  Upon  appeal  to  this  court>  we  held  to  the  contrary. 
Thereafter  the  same  question  was  presented  to  the  federal  Supreme 
Court  (Rocca  v.  Thompson,  223  U.  S.  317,  32  Sup.  Ct.  207,  56  L.  Ed. 
453),  upon  review  of  a  judgment  of  the  Supreme  Court  of  California, 
and  the  federal  court  held,  as  did  the  surrogate  and  as  the  California 
courts  had  held,  that  this  provision  of  the  Argentine  treaty  did  not 
give  the  right  to  an  Italian  consul  to  be  appointed  administrator  of  the 
estate  pf  a  subject  of  Italy,  dying  in  this  country  intestate.  The  Swed- 
ish treaty  contains  this  provision : 

"In  the  event  of  any  citizens  of  either  at  the  two  contracting  parties  dying 
without  will  or  testament,  in  the  territory  of  the  other  contracting  party,  the 
consul  general,  consul,  vice  consul  general,  or  vice  consul  of  the  nation  to 
which  tibe  deceased  may  belong,  or.  In  his  absence,  the  representative  of  such 
consul  general,  consul,  vice  consul  general,  or  vice  consul,  shall,  so  far  as  the 
laws  of  each  country  will  permit,  and  pending  the  appointment  of  an  admin- 
istrator, and  until  letters  of  administration  have  been  granted,  take  charge 
of  the  property  left  by  the  deceased,  for  the  benefit  of  his  lawful  heirs  and 
creditors,  and,  moreover,  have  the  right  to  be  appointed  as  administrator  of 
such  estate."    June  1,  1910,  art  14,  37  Stat  1487. 

Under  that  provision  the  surrogate  held  in  this  case  that  the  Italian 
consul  was  entitled  to  letters  of  administration.  In  the  Rocca  Case, 
supra,  Mr.  Justice  Day,  quotes  this  provision  and  pointedly  calls  atten- 
tion to  it  as  evincing  an  intention  to  commit  the  administration  of  as- 
sets of  citizens  of  one  country,  dying  in  the  other,  exclusively  to  the 
consul  of  the  foreign  nation.  It  is  true,  as  counsel  for  the  appellant 
contends,  that  what  was  there  said  was  by  way  of  argiunent  and  illus- 
tration and  not  the  decision.    However,  it  was  not  a  mere  inadvertent 
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remark  but  was  evidently  made  after  mature  consideration  and  is  en- 
titled to  great  weight,  as  that  court  is  the  final  authority  upon  that 
question.  This  declaration  of  the  federal  Supreme  Court  has  been 
quite  generally  followed  by  the  surrogates  of  this  state.  Among  oth- 
ers, the  following  cases  may  be  cited:  Matter  of  Baglieri  (Sur.)  137 
N.  Y.  Supp.  175;  Matter  of  Lombardi,  78  Misc.  Rep.  689,  138  N.  Y. 
Supp.  1007;  Matter  of  Riccardo,  79  Misc.  Rep.  371,  140  N.  Y.  Supp. 
606;  Matter  of  Madaloni,  79  Misc.  Rep.  653, 141  N.  Y.  Supp.  323.  The 
Supreme  Court  of  the  state  of  Minnesota  in  a  well-considered  opinion 
has  held  to  the  contrary.  Lis'  Estate,  120  Minn.  122,  139  N.  W.  300. 
•  I  do  not  deem  it  necessary  to  enter  into  an  extended  discussion  of  the 
question.  We  reached  the  conclusion  in  the  Scutella  Case,  supra,  that, 
even  tmder  the  provisions  of  the  Argentine  treaty,  the  Italian  consul 
was  entitled  to  letters  of  administration;  and  while  that  view  is  not 
sustained  by  the  decision  of  the  federal  Supreme  Court  in  the  Rocca 
Case,  supra,  I  think  the  plain  reading  of  the  provision  of  ^he  Swedish 
treaty  respecting  the  right  of  the  consul  to  be  appointed  administrator, 
fortified  by  what  was  said  in  the  Rocca  Case,  leads  to  the  conclusiort 
that  the  surrogate  was  right  in  appointing  the  Italian  consul. 

[2]  As  regards  the  interesting  question  so  well  and  elaborately  dis- 
cussed in  the  brief  of  appellant's  counsel  that,  even  if  the  provisions 
of  the  Swedish  treaty  are  susceptible  to  the  construction  contended 
for  on  behalf  of  the  respondent,  it  would  be  in  excess  of  the  treaty 
making  power  of  the  federal  government  and  an  invasion  of  the  rights 
of  the  states,  it  is  sufficient  to  say  that  that  question  was  considered 
in  the  Scutella  Case,  and  it  was  held  that  the  treaty  was  supreme.  The 
question,  however,  seems  to  have  been  left  open  by  the  federal  Su- 
preme Court  in  its  decision  in  the  Rocca  Case.  I  think  we  should  ad- 
here to  our  decision  in  the  Scutella  Case  upon  that  question,  as  well 
as  upon  the  effect  of  the  most  favored  nation  clause  in  the  Italian 
treaty. 

If  the  brother  had  been  pecuniarily  interested  in  this  estate,  a  differ- 
ent question  might  be  presented.  What  we  decide  in  this  case  is  this : 
That  where  an  Italian  subject  dies  in  this  state  intestate,  leaving  a 
widow  and  child  residents  and  subjects  of  Italy,  who  succeed  to  his 
personal  estate,  the  Italian  consul  is  entitled  to  letters  of  administration 
in  preference  to  the  brother  of  the  deceased,  who  has  no  pecuniary  in- 
terest in  the  estate. 

[9]  As  regards  the  point  that'  the  consul  has  not  given  the  bond 
required  by  section  2664  of  the  Code,  it  would  seem  that,  if  he  is  to 
act  as  administrator,  he  should  give  the  bond  as  required  by  the  stat- 
ute. The  mere  fact  that  the  persons  entitled  to  share  in  the  estate  are 
subjects  and  residents  of  his  country  and  government,  I  think,  does  not 
relieve  him  from  the  statutory  obligation.  There  may  be  claims  against 
the  estate.  At  all  events,  it  seems  to  me  that,  if  he  is  to  act  under  ap- 
pointment by  our  courts,  he  should  comply  with  the  requirements  of 
the  statute  under  which  he  is  appointed.  It  may  be  that  the  appellant 
is  not  in  a  position  to  raise  the  question,  since  he  has  no  pecuniary  in- 
terest in  the  estate,  but,  in  any  event,  I  think  the  letters  should  not  be 
144N.T.S.— 28 
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revoked  without  giving  an  opportunity  to  comply  with  the  statute  in 
that  respect. 

The  decree  of  the  surrc^te  should  be  affirmed,  but  under  the  cir- 
cumstances without  costs.    All  concur. 


BASEL  y.  ANSONIA  CLOCK  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department.    November  28,  1913.) 

1.  Master  and  Sbbvant  (|  121*) — Mabteb'b  Dtttt — Machinery — "Pboferlt 

Guarded." 

A  machine  "properly  guarded,"  within  the  meaning  of  the  Labor  Law 
(Consol.  Laws  1909,  c.  31),  Is  one  guarded  against  accidents  which  may 
reasonably  be  expected  to  occur,  or  which  in  the  exercise  of  reasonable 
care  the  master  should  have  anticipated. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  ||  228- 
231;   Dec.  Dig.  |  121.*] 

2.  Master  and  Servant  (S  286*) — Personal  Injuries — Question  roR  Jury— 

Guards. 

Where  a  machine,  guarded  to  some  estent,  was  not  guarded  sufficiently 
to  prevent  the  hand  of  plaintiff's  fellow  servant,  when  it  slipped,  from 
striMng  the  lever  causing  the  plunger  to  descend  and  injure  plaintiff,  the 
master's  negligence  was  a  question  for  the  Jury. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  K  1001, 
1006,  1008,  1010-1015,  1017-1033,  1036-1042,  1044,  1046-1050;  Dec.  Dig.  i 
286.*] 

Thomas,  J.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Philip  Basel  against  the  Ansonia  Clock  Company.  From 
a  judgment  for  plaintiff,  and  from  an  order-  denying  a  motion  for  new 
trial,  defendant  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 

Allan  E.  Brosmith,  of  New  York  City,  for  appellant 
Hugo  Hirsh,  of  Brookl)m,  for  respondent. 

BURR,  ].  [1]  A  machine  "properly  guarded,"  within  the  meaning 
of  the  requirements  of  the  Labor  I^w  (Consol.  Laws  1909,  c  31),  is  a 
machine  guarded  against  accidents  which  may  be  reasonably  expected 
to  occur,  or  which  in  the  exercise  of  reasonable  care  the  master  should 
have  anticipated  were  likely  to  occur. 

[2]  While  the  machine  in  this  case  was  guarded  to  an  extent,  it  was 
not  guarded  sufficiently  to  prevent  the  hand  of  plaintiff's  fellow  serv- 
ant, when  it  slipped,  from  coming  in  contact  with  the  lever  and  causing 
the  plunger  to  descend,  with  injurious  consequences  to  plaintiff.  In 
view  of  the  evidence  that  articles  from  time  to  time  fell  to  the  floor, 
which  it  was  necessary  for  some  one  to  pick  up,  we  think  that  it  was 
a  question  of  fact  for  the  jury,  rather  than  of  law  for  the  court,  as  to 
the  master's  duty  in  the  premises.  McEwen  v.  Borden's  Condensed 
Milk  Co.,  154  App.  Div.  185,  138  N.  Y.  Supp.  844.  While  the  jury 
might  well  have  found  a  verdict  for  defendant,  it  reached  an  opposite 

*For  other  cases  see  same  topic  ft  (  numbbh  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Hep'r  Indaxea 
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conclusion,  and  we  do  not  feel  justified  in  setting  its  conclusion  aside 
as  against  the  weight  of  the  evidence. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.    All  concur,  except  THOMAS,  J.,  dissents. 


(82  Misc.  Bep.  319.) 

In  re  KLINGEL. 

(Surrogate's  Court,  Kings  County.    October,  1913.) 

1.  WlIXS  (I  eBC*) — COWBTBUCTIOK. 

The  role  tbat,  when  the  event  which  constitutes  the  contingency  ex- 
pressed In  a  will  can  be  constmed  as  the  occasion  for  the  making  of  the 
will  at  that  particular  time,  rather  than  the  reason  for  making  it  In  a 
partlcnlar  way,  the  wlU  should  be  constmed  so  that  its  provisions  sur- 
rlye  the  contingency,  must  be  limited  to  a  case  where  the  whole  will  is 
determined  upon  because  of  a  fear  of  death  from  a  present  menace. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  ii  1546-1560;  Dec. 
Dig.  i  656.  •] 

2.  Wjixs  (S  657*) — CoNSTBUonoN — ^Dbvisebs. 

Where  a  husband  and  wife  by  their  Joint  will  declared  that  their  prop- 
erty, in  case  of  the  death  of  both  in  an  accident  or  the  death  of  the  sur- 
vivor without  opportunity  to  make  a  will,  should  go  to  named  individuals, 
the  devisees  were  entitled  to  take  only  in  event  of  happening  of  the  con- 
tingency, and  could  not  take  where  the  husband  survived  his  wife  for 
more  than  two  years. 

[Ed.  Note.— ror  other  cases,  see  Wills,  Cent  Dig.  if  1561,  1552;  Dec. 
Dig.  {  667.»] 

3.  Wills  (S  666*)— CowsrrBuonoN — Statements  or  Testatob. 

Where  a  husband  and  wife  made  joint  wills,  and  the  surviving  husband 
repeatedly  declared  that  all  of  his  property  was  devised  to  named  devisees, 
tbat  fact  will  not  entltte  the  devisees  to  take,  where  they  were  entitled 
only  in  the  event  of  a  contingency  which  never  happened. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  f  1670;  Dec.  Dig.  i 
666.»] 

Judicial  settlement  of  the  account  of  Minnie  Klingel,  as  adminis- 
tratrix with  the  will  annexed  of  Robert  H.  Matthewson,  deceased.  Ac- 
count settled. 

Jacob  Breimer,  of  Brookl3m,  for  administratrix. 
Thomas  Carmody,  Atty.  Gen.  (Henry  Stanley  Renaud,  Deputy  Atty. 
Gen.,  of  counsel),  for  state  comptroller. 
Webster  J.  Oliver,  of  New  York  City,  special  guardian  for  infants. 

KETCHAM,  8.  This  accounting  is  made  under  a  will  mutually 
executed  by  the  decedent  and  his  wife.  Its  opening  is  in  the  usual 
form.  Each  testator  directs  the  payment  of  his  or  her  debts  and 
funeral  and  testamentary  expenses.  Then  each,  in  the  event  of  his 
or  her  death  leaving  the  other,  gives  all  of  his  or  her  estate  to  such 
other.    The  only  remaining  disposition  is  as  follows : 

"Fourth.  In  the  event  we  both  should  die  at  the  same  time  by  some  ca- 
lamity, accident,  or  otherwise  die  together,  without  an  opportunity  for  the 
survivor  of  us  to  make  any  other  testamentary  disposition  of  the  estate  of 
which  said  snrvivor  should  be  seized  or  possessed,  then  we  both  doth  hereby 

*For  oUier  caaei  see  lame  topic  a  i  hvubbb  in  Dec.  a  Am.  Digs.  1907  to  date,  tt  Rep'r  Indexee 
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devise  aod  bequeath  to  out  nepbew  Jobn  Ellngel  and  Ifinoie  Eningel,  bis  wife, 
or  the  survlyor  of  them,  all  the  estate  which  we  or  either  of  us  shall  be  seized 
or  possessed  of." 

The  husband  survived  the  wife  nearly  two  years.  He  repeatedly 
said  after  her  death  that  he  had  left  all  his  property  to  Minnie  Klingel. 
John  Klingel  died  before  the  testator's  death.  There  are  no  next  of 
kin  of  the  decedent. 

[1,  2]  It  is  sought  to  liken  this  will  to  those  of  which  it  is  said  that, 
when  the  event  which  constitutes  the  contingency  expressed  in  the  in- 
strument, can  be  construed  to  have  been  the  occasion  for  making  the 
will  at  the  particular  time  when  made,  rather  than  as  a  reason  for 
makin|^  it  in  a  particular  way,  the  will  should  be  so  construed  that  its 
provisions  shall  survive  the  contingency.  Obviously  this  rule  should 
be  limited  to  a  case  where  the  whole  will  is  resolved  upon  because  of 
a  fear  of  death  from  a  specific  menace.  Where  the  task  of  making 
a  will  is  entered  upon  with  no  sign  of  any  incentive  thereto  except  such 
as  accompanies  the  ordinary  will,  words  upon  which  only  one  of  the 
gifts  is  limited  must  be  construed  as  a  condition,  if  that  would  gen- 
erally be  their  meaning. 

In  Page  on  Wills,  §  64,  the  author,  in  contrasting  the  inharmonious 
cases  in  which  expressions  of  contingency  have  l^n  variously  con- 
strued, says: 

"It  sometimes  happens  that  the  contingency  applies  to  one  or  more  clauses 
of  the  win.  They  are  to  be  valid  or  not  according  to  the  outcome  of  the 
event;  the  rest  of  the  will  is  absolute.  Thus  a  testator  began  his  first  be- 
quest: 'First,  if  by  casualty  or  otherwise  I  should  lose  my  life  during  this 
voyage,  I  give,'  etc.  The  subsequent  bequests  contained  no  mention  of  any 
conditions.  It  was  held  that  the  first  bequest  only  was  'conditional*— citing 
Damon  v.  Damon,  8  Allen  (Mass.)  192,  and  Massle  v.  Orifiln,  2  Mete.  (Ky.) 
364.  In  such  cases  the  will  is,  of  course,  unaffected  as  a  whole  by  the  failure 
of  specific  bequests." 

In  Rood  on  Wills,  §  65,  it  is  said  of  these  expressions  of  contin- 
gency : 

"The  courts  generally  treat  the  statement  as  Inducement  for  making  the 
will,  if  possible,  and  if  clearly  a  condition,  to  restrict  its  operation  to  the  im- 
mediate clause  or  provision,  rather  than  believe  that  the  testator  meant  it  to 
affect  the  whole  will" — citing  cases. 

Dr.  Schouler,  in  his  Wills  and  Administration,  page  140,  sajrs: 

"If  the  condition  is  of  partial  application  simply,  the  will  should  be  admit- 
ted to  probate,  and  the  effect  of  the  condition  upon  a  particular  devise  or  leg- 
acy treated  as  a  matter  of  construction  afterwards.  But  if  the  condition  is 
one  that  strikes  into  the  essence  of  the  whole  will,  affecting  its  status  for 
probate  and  a  valid  operation,  the  main  point  to  determine  Is  whether^  so 
sweeping  an  effect  was  really  intended." 

Chaplin,  in  his  work  on  Wills,  page  398,  as  to  the  same  subject,  says : 

"An  important  distinction  Is  here  also  to  be  noticed  between  a  conditional 
will  (where  the  will  does  not  take  effect  at  all  unless  the  condition  is  fulfilled) 
and  a  will  containing  a  conditional  legacy  or  devise.  In  this  latter  case  the 
will  itself  holds  good  in  any  event,  and  it  is  only  the  particular  legacy  or  de- 
vise which  falls  if  the  condition  is  not  fulfilled." 
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In  the  Damon  Case,  supra,  the  court  says : 

"The  introductory  clanseis  complete  In  itself,  in  a  form  quite  common,  and 
states  distinctly  the  mbtivQ  of  the  testator  in  making  the  will:  'I,  J.  W.  Da- 
mon, of  *  *  *  being  in  sound  mind  and  body,  and  being  about  to  go  to 
Cuba,  and  knowing  the  dangers  of  voyages,  do  hereby  make  this  as  my  last 
will  and  testament,  in  manner  and  form  following.'  So  far,  what  is  said  ap- 
plies to  the  whole  Instmment.  Then  come  the  particular  dispositions :  'First. 
If  by  casualty  or  otherwise  I  should  lose  my  life  during  this  voyage,  I  give 
and  bequeath  to  my  wife  Ann,'  etc  The  condition  is  thus  grammatically,  and 
according  to  the  common  use  of  phraseology,  attached  to  and  qualifies  the  par- 
ticular truest  He  gives  a  certain  piece  of  property  to  his  wife,  if  he  loses 
his  life  during  the  voyage.  There  is  no  gift  to  her  without  that  qualification. 
Suppose  any  other  condition  had  been  expressed :  'If  I  die  before  I  reach  a 
certain  age,'  or  'before  a  certain  house  is  finished,'  or  'if  the  legatee  survives 
A.'  Could  it  be  doubted  that  it  would  make  the  bequest  conditional?  The 
word  'first,'  preceding  the  condition  and  the  gift,  has  a  tendency  to  show  that 
the  testator  is  expressing  a  particular  qualification  and  not  a  general  puri>ose. . 
To  change  the  word  If  into  lest'  would  be  to  make  a  diange  in  the  meaning 
on  grounds  purely  conjectural.  The  other  reasons  urged  for  the  opinion  that 
the  whole  will  was  made  'lest  the  testator  should  die  during  the  voyage,' 
namely,  the  appointment  of  his  wife  as  accountant  to  settle  his  affairs  in 
Cuba  'and  all  other  places  where  I  may  have  business  at  the  time  of  my  de- 
cease,' he  having  no  btisiness  elsewhere  than  in  Cuba  and  Charlestown  when 
the  will  was  made,  and  the  repetition  of  the  phrase  'this  my  last  will  and 
testament,'  whatever  weight  might  be  given  to  them  if  the  sole  question  were 
whether  the  whole  will  must  fall  if  be  accomplished  the  voyage  in  safety,  are 
deprived  of  all  force  if  the  condition  affects  but  a  single  clause.  And  upon 
the  second  question  proposed  we  are  of  opinion  that  the  condition  does  not  af- 
fect any  other  than  the  first  clause  of  the  will,  and  that  the  will  Is  therefore 
entitled  to  probate,  having  been  duly  executed." 

In  Massey  v.  Griffin,  supra,  the  will  contained  the  words,  "Should 
I  never  return,"  which  the  court  found  to  apply  to  one  of  several  dis- 
positions found  in  the  instrument.    It  is  then  said : 

"If  the  testator  intended  to  make  the  whole  instrument  contingent  and  con- 
ditional, he  could  very  easily  have  Inserted  the  condition  in  the  remaining 
portion,  thus :  'I  also  desire,  in  the  «vent  that  I  do  not  return.'  That  he  did 
not  thus  insert  it  is  very  persuasive,  at  least,  that  he  did  not  intend  the  en- 
tire paper  to  be  conditional." 

In  the  case  at  bar  the  primary  dispositions  are  absolute  in  form,  and 
there  is  nothing  to  show  that  the  testamentary  act  in  its  general  as- 
pects was  inspired  by  any  other  than  the  normal  incentives  which  sur- 
round every  testator.  It  was  only  as  to  one  incidental  disposition  that 
the  fear  of  death  in  a  particular  form  was  considered.  The  fourth 
paragraph  must  be  regarded  as  containing  a  gift  only  to  take  effect  in 
the  event  described  and  it  cannot  be  said  that  such  event  has  occurred. 

[3]  The  testator  did  not  die  at  the  same  time  with  his  wife,  nor 
did  she  die  without  an  opportunity  to  him  to  make  other  disposition 
of  his  estate.  He  survived  her  for  nearly  two  years.  His  statement, 
repeated  during  that  period,  that  he  had  left  all  his  property  to  the 
conditional  legatee,  cannot  control  or  aid  the  reading  of  his  will. 

It  is  a  misfortune  to  be  deplored  that  the  estate  must  go  to  the  state, 
but  that  disposition  must  be  made  in  the  decree. 

Decreed  accordingly. 


Digitized  by 


Google 


438  144  NEW  TORK  SUPFLEMBNT  (Sur.  Ct. 


In  re  MAYER'S  WILL. 
(Surrogate's  Court,  New  York  County.    December  1,  1913.) 

1.  Wnxs  (§  344*) — FoBKioN  Will — Teanslation. 

Where  a  French  will  is  offered  for  probate,  it  must  be  translated  into 
English  before  the  decree  of  probate  is  entered  and  the  will  enrolled. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  800,  801;  Dec.  Dig. 
S344.*] 

2.  Wills  (J  243*) — Probate — Pobeign  Wills. 

Where  testator,  a  resident  of  France,  left  a  will  in  English  executed 
July  15,  1908,  purporting  to  dispose  of  personal  property  only,  and  on 
February  1,  1911,  he  made  another  testamentary  Instnunent  in  France 
in  the  French  language,  also  disposing  of  personal  property,  the  two  in- 
struments, being  conceded  to  be  interdependent,  were  both  entitled  to  pro- 
bate In  New  York. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §S  S73-576;  Dec.  Dig. 
5  243,*] 

3.  Wills  (|  309*) — Foeeion  Wills — Translation — Question  of  Fact. 

In  a  proceeding  to  translate  a  foreign  will,  an  issue  as  to  the  true  trans- 
lation of  foreign  words  is  a  question  of  fact  to  be  determined  In  the  Sur- 
rogate's Court  in  the  probate  proceeding. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  i§  735-737 ;  Dec.  Dig. 
|309.»] 

4.  Executors  and  Advinibteatobb  (§  20*) — Probate — ^AppLicAiioif  fob  Let- 

ters Testamentary — Independent  Proceedings. 

A  proceeding  for  letters  testamentary  is  distinct  from  a  proceeding  to 
probate  a  testamentary  script  as  a  last  will ;  the  probate  proceeding  being 
confined  to  a  determination  of  the  single  question  whether  the  testa- 
mentary script  is  entitled  to  probate,  which  must  be  determined  before 
an  application  for  lett»«  may  be  properly  made. 

'  [Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  H  83-105;  Dec.  Dig.  |  20.»] 

Application  for  proof  of  the  last  will  and  testament  of  Constant 
Mayer.    Granted. 

Walter  E.  Meyer,  of  New  York  City  (Harry  W.  Mack,  of  New  York 
City,  of  counsel),  for  Jacques  Henri  Dreyfuss,  Grand  Rabbi  of  France, 
proponent  of  the  French  will. 

M.  S.  &  I.  S.  Isaacs,  of  New  York  City,  for  Arnold  W.  Brunner,  in- 
dividually and  as  executor ;  Emma  Brunner,  Gertrude  Levy  and  Young 
Women's  Hebrew  Association,  legatees. 

Maurice  Leon,  of  New  York  City  (Lewis  M.  Isaacs,  of  New  York 
City,  of  counsel),  for  Richard  Gottheil,  as  executor. 

Corbitt  &  Stern,  of  New  York  City,  for  Frederick  Gotthold,  as  ex- 
ecutor. 

Wolf  &  Kohn,  of  New  York  City,  for  Home  for  Aged  and  Infirm 
Hebrews,  legatee. 

Hoadly,  Lauterbach  &  Jc^nson,  of  New  York  City,  for  Mt.  Sinai 
Hospital  and  Hebrew  Orphan  Asylum,  legatees. 

FOWLER,  S.  The  testator,  Constant  Mayer,  deceased,  a  resident 
o'f  France,  domiciled  in  the  city  of  Paris,  died  in  Paris  on  the  Uth  of 

*I\ir  otlier  caaes  nee  same  topic  &  {  numbbs  in  Dec.  b  Am.  Dig*.  UOT  to  data,  *  Rap'r  Indazaa 


Digitized  by 


Google 


Sur.  Ct)  Oi  BB  matbb's  will  4S9 

May,  1911.  He  left  a  will  in  the  English  language  made  and  attested 
in  Paris,  France,  on  the  15th  day  of  July,  1908.  This  will  purports  to 
dispose  of  personal  property  only ;  it  contains  several  general  legacies 
and  nominates  three  executors.  There  was  then  and  is  now  a  large  sum 
lying  at  the  private  bank  of  the  Messieurs  Kuhn,  I^oeb  &  Co.,  of  this 
city,  and  a  part  of  the  estate  of  testator.  On  the  1st  of  February,  191 1, 
the  French  testator  made  in  Paris  another  testamentary  instrument, 
this  time  in  the  French  language.  This  later  testamentary  instrument 
also  disposes  of  personal  property,  contains  several  general  l^^cies, 
and  nominates  M.  Eugene  Cuisenier  executor  thereof.  There  was  then 
a  lesser  amount  belonging  to  testator  l}ring  at  the  private  bank  of  the 
Messieurs  Moi^n,  Harjes  &  Co.,  of  Paris. 

The  executors  named  in  the  so-called  American  will  filed  a  petition 
for  probate  of  the  American  instrument  only  on  September  22,  191 1. 
Objections  to  such  probate  were  next  interposed  by  M.  Jacques  Henri 
Dreyf uss,  the  Grand  Rabbi  of  France,  mentioned  in  the  French  testa- 
ment. Cb  the  6th  of  August,  1912,  Monsieur  Dreyfuss  filed  a  petition 
for  the  probate  of  the  French  testament.  Objections  thereto  were  then 
interjposed  by  several  of  the  legatees  under  the  American  testamentary 
writing.  On  the  4th  of  November,  1912,  the  several  proceedings  for 
probate  were  duly  consolidated.  On  the  24th  of  -April,  1913,  an  order 
was  entered,  on  a  stipulation  in  writing,  directing  that  all  objections 
interposed  in  either  proceeding  should  be  withdrawn  and  stand  for 
naught,  with  the  same  effect  as  if  such  objections  never  had  been  filed. 
It  is  now  conceded  by  all  the  parties  before  the  court  that  the  American 
will  and  the  French  will  are  duly  prdved,  and  are  both  entitled  to  pro- 
bate, and  that  standing  together  they  now  constitute  the  last  will  and 
testament  of  the  late  M.  Constant  Mayer. 

[1]  The  French  testament,  not  being  in  the  English  tongue,  must 
be  first  translated  before  the  decree  of  probate  may  be  entered  in  this 
jurisdiction  and  the  will  duly  enrolled.  In  other  words,  the  English 
version  of  the  French  testament  must  be  annexed  to  and  made  a  part 
of  our  decree  of  probate.  Caulfield  v.  Sullivan,  85  N.  Y.  153,  161 ; 
Dixon  on  Probate,  London,  1912,  150. 

[2]  It  has  been  conceded,  as  already  stated,  that  the  testamentary 
papers  are  dependent  one  on  the  other,  and  I  take  it  that  this  must  be 
so  in  order  to  entitle  the  French  will  of  French  property,  by  a  French 
citizen,  to  probate  in  this  jurisdiction.  Murray,  1896,  P.,  at  page  71 ; 
Howden,  1874,  43  L.  J.  P.  26;  Mercer,  1870,  2  P.  &  D.  91 ;  Astor, 
1876,  1  P.  D.  150.  I  assume  in  passing  that  where  a  French  will  dis- 
poses only  of  testator's  French  property,  and  an  American  will  of 
American  prc^rty  only,  the  French  will  is  not  prima  facie  or  in  all 
instances  entitled  to  probate  in  this  jurisdiction.  The  cases  in  other 
probate  jurisdictions  bear  me  out  in  this  conclusion.  In  the  Goods  of 
the  Rt.  Hon.  Sir  Charles  Murray,  K.  C.  B.,  1896,  P.  65 ;  Re  Goods  of 
Goode,  1867,  1  P.  &  D.  449;  Re  De  la  Rue,  1890,  15  P.  &  D.  185 ;  Re 
Eraser,  1891,  P.  285;  Re  Seaman,  1891,  P.  253;  Re  Cathaway,  1890, 
15  P.  &  D.  147;  Re  Astor,  1876,  1  P.  &  D.  150;  Re  Goods  of  Tam- 
plin,  1894,  P.  39;  Re  Smart,  1884,  9  P.  &  D.  64;  Re  Schenley,  1904, 
20  T.  L.  R.  127;  Re  Manii,  1891,  P.  293.    But  as  the  precise  point  is 
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not  now  here  it  will  be  reserved.  The  wills  in  this  case  are,  as  stated, 
interdependent,  and  the  French  testament  is  therefore  entitled  to  pro- 
bate on  that  ground  alone.  In  the  case  of  the  Dowager  Duchess  of 
Manchester's  wills  lately  before  me,  both  her  Englisli  will  and  her 
American  will  were  probated  in  this  jurisdiction,  but  no  question  seems 
to  have  been  raised  on  the  probate  (In  re  HoUins,  79  Misc.  Rep.  200, 
139  N.  Y.  Supp.  713). 

[3]  Both  testamentary  papers,  in  this  matter,  being  entitled  to  pro- 
bate in  this  jurisdiction,  there  is  a  novel  contention  now  presented  to 
me  concerning  the  correct  translation  from  French  to  English  of  two 
important  French  words  contained  in  the  French  testament.  I  am  very 
clear  that  translation  to  our  own  from  a  foreign  language  is  a  matter 
of  fact,  and  that  it  ought  to  be  determined  on  evidence  and  as  other 
matters  of  fact  are  determined  in  this  court.  It  was,  I  think,  at  my  sug- 
gestion that  testimony  of  experts  was  taken  on  the  meaning  of  the  dis- 
puted French  words.  It  is  always  the  obligation  of  a  protete  court  to 
determine  what  the  testamentary  script  entitled  to  probate  is,  or,  in 
other  words,  what  are  the  constituents  of  the  will  entitled  to  a  decree 
of  probate.  Such  a  power  is  an  incident  of  the  probate  jurisdiction. 
This  principle  needs  no  citation  of  authority.  This  being  so,  it  is  a 
necessary  corollary,  that  it  is  incumbent  on  the  surrogate  to  determine 
on  the  evidence  what  English  version  of  the  French  script  is  entitled 
to  probate.    It  is  the  English  version  which  is  probative. 

The  first  French  word  in  dispute  is  "notamment,"  contained  in  the 
first  paragraph  of  the  French  holographic  testament : 

"Ced  est  mon  testament  J'lnstltue  M.  Eugdne  Onlseiiler  moa  ez^cntaiie 
testamentalre  avec  saislne  et  pouvolr  de  toucher  seul  sur  sa  simple  signatare 
toutes  lea  sommes  et  cr^ances  que  Je  pourrals  posseder  ft  mon  dtees,  notam- 
ment toutes  les  sommes  en  dSpot  chez  Messieurs  Morgan,  Harjes  et  Cie,  ban- 
qulers  &  Paris.    •    •    • " 

The  testimonial  evidence  of  the  bilingual  experts,  duly  qualified  to 
testify,  differs  as  to  the  English  equivalent  of  notamment.  Some  say 
the  true' translation  is  including  or  especially;  others  say  particularly 
or  notably.  After  carefully  perusing  the  evidence,  I  am  satisfied  that 
it  establishes  that  the  English  word  notably  best  conveys  the.  more  pre- 
cise English  meaning  of  "notamment."  In  determining  in  this  proceed- 
ing the  script  entitled  to  probate  and  enrollment,  I  cannot  travel  outside 
of  the  record,  or  resort  to  my  own  imperfect  knowledge  of  such  mat- 
ters. I  may,  however,  observe,  without  impropriety,  that  English- 
French  dictionaries  are  in  accord  with  my  conclusion.  If  counsel  will 
Ipok  at  the  English  word  notabl)r  in  English-French  lexicons  and  not 
for  "notamment"  in  French-English  dictionaries  they  will  find  that  the 
English  word  notably  is  invariably  translated  by  the  French  notam- 
ment. This  shows  at  least  a  certain  consensus  of  the  English  lexicog- 
raphers. But,  as  I  said,  I  do  not  proceed  by  the  dictionaries  which  I 
myself  have  examined,  but  wholly  by  the  evidence  given  in  this  pro- 
ceeding. 

The  next  word  in  dispute  is  the  French  word  "dispositions"  in  the 
following  clause  of  the  French  testament : 

"Je  malntiens  toutes  les  autres  'dispositions'  que  J'al  pa  faire  par  autre  tes- 
tament   •    •    •" 
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It  is  contended  in  behalf  of  the  American  executors  that  "disposi- 
tions" should  be  Englished  by  the  word  provisions,  but  in  behalf  of  the 
Grand  Rabbi  that  the  Friench  word  "dispositicms"  should  be  taken  in  a 
more  general  sense  in  English.  The  expert  Monsieur  Courtois,  a 
French  barrister,  testifies  in  substance  that  in  testamentary  parlance 
the  French  word  disposition  means  disposition  of  property  only  (dis- 
positions de  proprieti),  that  is  to  say,  alienations  of  prc^rty,  and  that 
the  words  "dispositions  d'un  testament"  do  not  refer  to  all  the  provi- 
sions of  a  will,  but  to  its  dispository  clauses  only.  The  expert.  Mon- 
sieur Lesourd,  "Barrister  in  the  Court  of  Appeals  in  Paris,"  on  the 
other  hand,  testifies  in  substance  that  the  French  word  "disposition" 
in  testamentary  parlance  should  not  be  translated  by  the  English  word 
"provisions,"  but  by  some  larger  English  word,  not  confining  the  mean- 
ing to  testamentary  dispositions  of  property  only,  but  so  as  to  embrace 
the  clause  nominating  the  French  executor.  After  examination  of  all 
the  evidence,  I  am  satisfied  that  the  French  word  "dispositions"  in  the 
French  testament  should  be  translated  for  the  purpose  of  this  proceed- 
ing by  the  English  words  "dispository  provisions."  It  is  the  surrogate 
who  is  bound  to  judge  of  the  effect  of  the  expert  testimony;  he  is  not 
bound  to  take  it  too  literally. 

I  will  go  no  farther  in  this  proceeding  for  probate  than  to  decree 
probate  of  the  American  will,  and  also  probate  of  the  French  testa- 
ment, translated  in  precise  accordance  with  this  opinion.  I  will  not 
now  determine  the  conflicting  claims  made  in  this  proceeding  to  let- 
ters testamentary;  nor  will  I  now  pass  on  the  reserved  objections  to 
evidence  bearing  on  the  right  to  letters.  I  am  now  sitting  in  this  pro- 
ceeding for  probate  as  a  probate  judge  only,  and  I  must  first  discharge 
the  obligations  of  that  jurisdiction  before  proceeding  farther.  The  sur- 
rogate is  not  empowered  in  this  proceeding  to  decide  such  abstract 
questions  (Re  Tucker,  1864, 3  S.  &  T.,  585,  586),  as  the  right  to  letters. 
Foreseeing  that  such  questions  as  the  better  right  to  letters  testamen- 
tary must  necessarily  arise  on  wills  in  a  great  commercial  and  popu- 
lous state  where  legal  questions  of  refinement  grow  apace  with  the 
always  increasing  business,  wealth,  and  population  of  the  community, 
I  undertook  in  Matter  of  Meyer,  72  Misc.  Rep.  566,  131  N.  Y.  Supp. 
27  cited  (to  me  by  all  the  parties),  to  outline  the  nature  of  the  powers 
of  a  surrogate  under  the  existing  laws  of  this  state.  I  ventured  to  in- 
timate in  that  decision  that  the  incidental  powers  of  construction,  in- 
herent in  the  grant  of  general  jurisdiction  to  the  surrogate,  might  in 
the  end  prove  to  be  somewhat  larger  than  the  adjudicated  cases  had 
probably  contemplated,  when  they  narrowed  the  surrogates'  powers  of 
construction  to  substantially  two  instances :  Decrees  of  distribution  in 
accountings  and  probate  proceedings  where  construction  was  specially 
aUowed  to  be  raised  under  the  new  statute.  72  Misc.  Rep.  569,  131  N. 
Y.  Supp.  27.  I  then  thought  that  it  might  be  necessary  for  the  sur- 
rogate to  construe  wills  in  various  other  proceedings  properly  in  this 
court. 

[4]  The  proceeding  for  letters  testamentary  is,  however,  a  separate 
proceeding  from  one  to  probate  a  testamentary  script  as  a  last  will.  In 
the  independent  procee^ng  for  letters  it  may  be  necessary  to  construe 
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the  will  if  I  have  the  power.  The  question  concerning  the  right  to  let- 
ters testamentary  depends  on  construction  and  it  should  be  reserved 
until  after  the  decree  of  probate  is  signed.  It  ought  not  to  be  deter- 
mined before  probate.  We  will  "cross  the  second  bridge  when  we 
come  to  it,"  but  only  on  an  independent  application  and  after  argument 
on  the  court's  jurisdiction  has  been  fully  heard  if  desired  by  counsel. 
Then  I  will  pass  on  the  objections  to  the  testimony  of  the  French  ex- 
perts if  it  become  necessary.  The  parties  have  leave  to  apply  to  me 
for  letters  testamentary  on  the  same  evidence  and  testimony  already 
taken  in  this  court  so  as  not  to  subject  them  to  any  inconvenience. 

A  fair  copy  of  the  proposed  decree  of  probate  only,  having  annexed 
to  it  the  English  translation  of  the  French  testament,  made  in  accord- 
ance with  this  qpinion,  should  be  next  settled  on  due  notice.  Any  party 
may  serve  such  proposed  decree.    Proceed  accordingly. 


In  re  WALSH'S  ESTATB. 
(Surrogate's  Court,  New  York  County.     Movember  14,  1813.) 

1.  EXEOUTOBS  AND  ADHIRISTBATOBS  (f  14*)— APPOnmiBNT  07  EXKOUTOBS — lU' 

PUOATIOH. 

Where  there  was  no  express  designation  of  an  executor,  a  bequest  of 
the  testatrix's  property  to  one  and  her  children  "for  burial  expenses" 
must  be  considered  as  a  constructlye  appointment  of  an  executor. 

lEd.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  H  2&-S1,  42;   Dec.  Dig.  §  14.»] 

2.  ExECtTTOBS   AND   ADiaNIBTBATOBS    (|   138*) — REAI.   ESTATE — POWEB    Or    SALE. 

Where  land  was  devised  to  certain  children,  with  the  direction  that  the 
testatrix's  father  should  receive  a  given  amount  of  money  out  of  the  land, 
a  power  in  the  executor  to  sell  the  land  arises  by  Implication. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administratois,  Cent 
Dig.  K  560-566,  568-575;    Dec.  Dig.  i  138.*] 

In  the  matter  of  the  estate  of  Bridget  Walsh.    Estate  ordered  sold. 

Harold  E.  Lippincott,  of  New  York  City,  for  petitioner. 
Andrew  S.  Hamersley,  of  New  York  City,  special  guardian. 

FOWLER,  S.  Bridget  Walsh,  a  domestic  servant,  died  at  a  hospi- 
tal leaving  a  hurried  will  prepared  by  an  inexpert  layman.  The  will, 
being  entitled  to  probate,  is  now  here  for  consideration.  The  estate 
consists  of  some  $600  in  cash  and  a  lot  in  the  Bronx  valued  at  some 
$400  or  $500,  out  of  which  the  father  of  testatrix  is  to  receive 
$200.  The  $600  in  cash  was  bequeathed  to  Mary  Moran  and  her 
children  "for  burial  expenses."  Unless  this  inartificial  will  sufficiently 
designates  an  executor  and  there  is  an  implied  power  of  sale,  the  whole 
of  the  little  property  will  be  frittered  away  in  an  attempt  to  comply 
with  the  usually  wholesome,  but  necessarily  technical  and  complicated, 
law  relative  to  administration  and  the  sale  of  the  real  property  in  a 
judicial  proceeding.    This  course  will  absolutely  frustrate  the  intention 

•For  other  oasea  see  ume  toplo  &  {  number  In  D«e.  A  Am.  Dlgi.  ISOT  to  data,  A  Rap'r  IndazM 
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of  testatrix.  I  am  disposed  to  prevent  this  waste  of  the  little  estate,  if 
I  can  do  so  by  a  rational  construction  not  unjustifiable  in  law. 

[1]  The  first  question  is:  Does  the  bequest  to  Mary  Moran  and 
her  children  "for  burial  expenses,"  in  the  absence  of  an  express  desig- 
nation, operate  as  a  constructive  appointment  of  an  executor?  If  so, 
there  is  an  "executor  according  to  the  tenor."  A  bequest  "to  'A.'  to 
pay  debts"  constitutes  A.  an  executor  according  to  the  tenor.  1  Woer- 
ner,  Am.  Law  of  Administration,  §  229,  and  cases  there  cited;  Wil- 
liams on  Executors,  134,  135 ;  Baker  v.  Baker,  18  App.  Div.  189,  191, 
45  N.  Y.  Supp.  870.  I  think  there  is  sufficient  in  tiiis  will  to  con- 
stitute an  executor  according  to  the  tenor. 

[2]  The  next  question:  Does  the  devise  of  the  lot  to  the  children 
of  Mary  Moran,  "my  father  to  receive  two  hundred  dollars  from  it," 
■carry  a  power  of  sale  to  the  executor?  This  is  a  question  more  difficult 
to  get  over.  But  in  law  a  power  of  sale  may  be  raised  by  implication. 
It  need  not  be  express.  Williams  on  Executors,  451;  Coogan  v. 
Ockershausen,  11  ^J.  Y.  Civ.  Proc.  R.  315;  Meakings  v.  Cromwell,  5  N. 
Y.  136;  Salisbury  v.  Slade,  160  N.  Y.  278,  288,  54  N.  E.  741.  I  think 
that  the  testatrix  must  be  taken  to  have  intended  that  her  "executor 
according  to  the  tenor"  should  sell  the  lot  in  order  to  pay  her  father 
$200.  If  so,  there  is  a  power  of  sale  by  implication,  and  it  is  peremp- 
tory. 

Settle  decree  accordingly. 


In  re  MUSSBAUM'S  ESTATE. 

(SurroKates*  Conrt,  New  York  Gonnty.    November  12,  1913.) 

X  Wnxa  (§  118*) — Siqnatubk  of  Tbstatob — "Aoknowlbdqment." 

Though  testator  does  not  sign  the  will  before  an  attesting  witness,  U  It 

la  produced  by  testator  with  his  signature  visible  thereon,  with  a  request 

to  witness  It,  his  then  acknowledgment  to  the  witness  that  the  instrument 

Is  his  will  la  an  "acknowledgment"  of  his  signature. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  302-304;   Dec.  Dig. 

I  118.» 
For  other  definitions,  see  Words  and  Phrases,  vol.  1,  pp.  107-110;  vol. 

8,  p.  7682.] 

2.  Wills  (|  302*) — Pbobatk — Pboof  of  Tkstatob's  Sionaturi. 

Evidence  by  an  attesting  witness  that  his  best  recollection  Is  that  two 
signatures  were  on  the  will  when  he  signed  It  was  sufficient  to  show  that 
he  saw  testator's  signature  thereon  when  he  attested  it 

[Ed.  Note.— For  other  cases,  see  WUla,  Cent  Dig.  H  576,  681,  700-710 ; 
Dec.  Dig.  S  302.*] 

In  the  matter  of  the  estate  of  Bernhardt  Nussbaunu   Decree  of  pro- 
late. 

Abraham  Cohen,  of  New  York  City,  for  proponent 
Milton  Hart,  of  New  York  City,  for  contestant. 

FOWLER,  S.    In  this  case,  as  in  Matter  of  Will  of  Alida  Roe,  143 
N.  Y.  Supp.  999,  testator's  publication  and  request  to  his  attesting  wit- 
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nesses  to  act  was  not  in  the  simultaneous  presence  of  both  of  them,  but 
on  separate  occasions  to  each  of  them.  It  was  therefore  essential  for 
proponent  to  establish  in  this  proceeding  that  all  the  statutory  require- 
ments were  followed  by  testator  in  respect  of  each  of  the  two  attesting 
witnesses.  The  execution  of  the  paper  propounded  was,  doubtless, 
very  careless  and  lacking  in  technical  precision.  The  testimony  of  one 
of  the  witnesses,  Mr.  J.  De  Baum,  however,  sufficiently  establishes  tes- . 
tator's  subscription,  publication  and  the  request  to  Mr.  De  Baum  to  at- 
test the  paper  propounded.  If  similar  testimony  had  been  given  by  the 
second  attesting  witness,  there  would  be  no  doubt  on  the  evidence. 

[1]  The  question  is  as  to  the  legal  effect  of  the  evidence  g^ven  in  by 
the  second  attesting  witness,  who  attested  the  instrument  on  an  occasion 
separate  from  the  attestation  of  Mr.  De  Batun,  and  after  the  will  had 
been  subscribed  by  testator  and  subsigned  by  the  first  attesting  wit- 
ness. The  second  attesting  witness  did  not  know  the  other  attesting 
witness.  He  states  that  testator  presented  the  paper  writing  proceeded 
on,  and  said  to  witnss,  "Sign  it ;  one  name  is  on  it,  and  that  is  my  tes- 
tament." Witness  could  not  exactly  remember  whether  he  saw  testa- 
tor's name  on  the  paper  when  he  signed  it,  but  he  believes  there  were 
then  two  names  there.  This  I  think  is  stifficient  in  this  case.  Where 
a  will  is  not  signed  by  testator  before  an  attesting  witness,  but  it  is 
produced  by  testator  with  testator's  signature  visible  thereon,  and  tes- 
tator then  acknowledges  to  the  witness  that  the  instrument  is  testator's 
will,  a  distinct  acknowledgment  of  the  testator's  signature  is  neces- 
sarily involved  in  the  testator's  acknowledgment  of  the  will  and  the  re- 
quest to  witness  same.  Baskin  v.  Baskin,  36  N.  Y.  416,  417;  Matter 
of  Hunt,  110  N.  Y.  278,  282,  18  N.  E.  106;  Matter  of  Laudy,  161  N. 
Y.  429,  433,  55  N.  E.  914. 

[2]  The  best  recollection  of  the  second  attesting  witness  is  that  two 
signatures  were  on  the  will  when  he  signed.  This  is  enough  in  this 
cause  to  establish  that  he  saw  testator's  signature.  A  witness  can  only 
testify  to  his  best  recollection.  If  the  second  attesting  witness  in  this 
matter  had  possessed  no  recollection,  the  will  might  have  failed.  But 
this  is  another  point,  and  not  now  here. 

The  decree  will  be  for  probate. 


(82  Misc.  Bep.  362.) 

KINO  PAINT  CO.  V.  LANG. 

(Nassau  Clonnty  Court.    October,  1913.) 

1.  JTCSTICES  or  THB  PeAOK   Q  189*) — AFPCAI/ — Rkvkbsai. 

Where,  in  an  action  In  Justice's  court,  defendant  admits  owing  $24.60, 
and  pleads  a  counterclaim  for  $15,  and  judgment  la  rendered  for  defend- 
ant for  $15,  the  county  court  cannot  render  a  Judgment  under  Code  Civ. 
Proc.  {  3063,  authorizing  Judgment  on  appeal  without  regard  to  tectanl- 
callties,  but  must  reverse  the  case. 

[Ed.  Note. — For  other  cases,  see  Justices  of  the  Peace,  Cent  Dig.  H  727- 
733;   Dec.  Dig.  1 189.*] 
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2.  Justices  ot  tbx  Fkace  ({  188*) — Afpkal — ^Revebsai<— Nbw  Tbui. 

Under  Laws  1900,  c.  BtSS,  providing  that,  where  a  Judgment  is  contrary 
or  against  the  weight  of  the  evidence,  the  appellate  court  may  order  a 
new  trial,  the  qonnty  court  will  order  a  new  trial  before  the  justice  in  a 
case  wherein  Judgment  has  been  rendered  in  Justice's  court  for  defend- 
ant after  he  admitted  an  indebtedness  to  plaintlfC  greater  than  his  coun- 
terclaim. 

[Ed.  Note. — For  other  cases,  see  Justices  of  the  Peace,  Gent  Dig.  {{  T27- 
733;   Dec.  Dig;  f  18».«] 

Appeal  from  Justice  Court. 

Action  by  Ae  King  Paint  Company  against  Henry  T.  Lang.  From 
judgment  tor  defendant,  plaintiff  appeals.  Reversed,  and  new  trial  or- 
dered. 

Lincoln  B.  Haskin,  of  Hempstead,  for  appellant. 
Stephen  J.  Marsh,  of  Hempstead,  for  respondent 

NIEMANN,  J.  The  plaintiff  sued  to  recover  $39.60  for  paint  sold 
and  delivered.  The  defendant  admitted  that  he  purchased  goods 
amounting  to  said  sum,  but  set  up  a  counterclaim  of  $15  for  the  ex- 
pense of  putting  on  a  third  coat  of  paint,  which  he  claimed  was  made 
necessary  by  a  defect  in  the  quality  of  some  of  the  paint  sold  and  de- 
livered to  him  by  the  plaintiff.  Notwithstanding  the  defendant's  ad- 
mission of  a  clear  indebtedness  to  the  plaintiff  in  the  sum  of  $24.60, 
the  jury  rendered  a  verdict  of  $15  for  the  defendant.  The  jury  could 
not  in  any  event,  in  view  of  the  admission  of  the  defendant  that  there 
was  due  to  the  plaintiff  said  sum  of  $24.60,  render  a  verdict  for  any 
less  amount  even  if  the  counterclaim  were  allowed  in  full.  It  is  con- 
ceded by  both  sides  that  this  judgment  must  be  set  aside ;  but  ques- 
tions have  been  raised  by  counsel  for  the  parties  as  to  the  manner  in 
which  the  matter  should  be  disposed  of  upon  this  appeal. 

[1,2]  The  learned  counsel  for  the  respondent  urges  that,  under  the 
provisions  of  section  3063  of  the  Code,  which  directs  that : 

"The  appellate  court  must  render  Judgment  according  to  the  Justice  of  the 
case,  without  regard  to  technical  errors  or  defects  which  do  not  affect  the 
mertts" 

> — and  that  it  may  "modify"  the  judgment  of  the  justice,  this  court  has 
power  to  render  the  judgment  that  should  have  been  rendered  in  the 
court  below,  which  he  cUims  should  be  a  judgment  of  $24.60  in  fa- 
vor of  the  plaintiff — that  is,  allowing  the  plaintiff's  claim  less  the  de- 
fendant's counterclaim.  But  such  a  course  cannot  be  pursued.  The 
plaintiff  insisted  that  he  was  entitled  torecover  the  full  amount  claimed 
by  him,  and  disputed  the  right  of  the  defendant  to  recover  on  the  coun- 
terclaim, so  that  there  were  and  are  questions  of  fact  to  be  deter- 
mined. This  court,  being  a  court  of  review,  must  determine  the  case 
upon  the  record  below.  It  can  make  no  findings  of  fact  where  the 
damages  are  unliquidated ;  the  jury  being  the  only  tribunal  by  whom 
the  amount  of  damages  could  be  fixed.  Wears  v.  Johnson,  151  App. 
Div.  770,  772,  136  N.  Y."  Supp.  316;  Sourwine  v.  Truscott,  25  Hun, 
67.    Even  if  the  damages  were  liquidated  this  court  would  have  no 
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power  to  render  the  judgment  that  should  have  been  rendered  in  the 
court  below;  the  power  of  the  county  court  to  modify  the  judgment 
of  a  justice's  court  upon  appeal  is  limited  to  reducing  in  extent  or 
degree  the  judgment  rendered  in  the  court  below,  and  this  power  does 
not  authorize  it  to  substitute  a  judgment  on  appeal  for  the  one  rendered 
in  the  court  below — that  is,  one  judgment  for  another  wholly  differ- 
ent. Pearce  v.  Knapp,  71  Misc.  Rep.  324,  127  N.  Y.  Supp.  1100.  A 
reversal  is  imperative;  but  the  learned  counsel  for  the  appellant  in- 
sists that  the  reversal  must  be  absolute,  and  that  the  court  is  without 
power  to  order  a  new  trial.  This  would  be  so  if  the  reversal  were 
upon  questions  of  law  only.  Trubenback  v.  Nelson,  73  Misc.  Rep. 
466,  471,  133  N.  Y.  Supp.  388,  and  cases  there  cited. 

Before  the  amendment  to  section  3063  the  county  court  upon  an  ap- 
peal from  a  judgment  of  a  justice  of  the  peace  was  limited,  even  in  a 
case  where  the  judgment  was  contrary  to  or  against  the  weight  of  the 
evidence,  to  an  affirmance  or  reversal  of  the  judgment,  and  could  not 
order  a  new  trial.  But  by  the  amendment  of  said  section,  which  be- 
came effective  September  1, 1900  (Laws  of  1900,  c  553),  the  following 
words,  placed  in  italics,  were  inserted : 

"•  •  *  And  where  the  judgment  is  contrary  to  or  against  the  weight 
of  the  evidence,  the  appellate"  court  may,  upon  Its  reversal  of  a  Judgment,  or- 
der a  new  trial,  eta 

The  verdict  rendered  by  the  jury  in  this  case  is  "contrary  to"  the 
evidence,  and  must  be  reversed.  The  reversal  is  not  for  an  error  of 
law,  but  is  based  solely  upon  the  erroneous  finding  of  fact  made  by 
the  jury.  The  case  is  brought  within  the  remedial  provision  of  the 
above  amendment  which  gives  the  court  power  to  order  a  new  trial. 
Hartmann  v.  Hoffman,  76  App.  Div.  449,  78  N.  Y.  Supp.  796;  Mar- 
kel  v.  Gummer,  84  App.  Div.  634,  82  N.  Y.  Supp.  1107;  Murtagh  v. 
Dempsey,  85  App.  Div,  204,  83  N.  Y.  Supp.  296;  Liedtke  v.  Meyer, 
137  App.  Div.  74,  122  N.  Y.  Supp.  95 ;  Brown  v.  Sullivan,  155  App. 
Div.  875,  139  N.  Y.  Supp.  555 ;  Bentley  v.  Ard,  69  Misc.  Rep.  562, 
125  N.  Y.  Supp.  735.  Such  a  disposition  would  be  in  harmony  with 
the  principles  of  justice  as  it  would  afford  the  parties  an  opportunity 
to  present  their  evidence  to  another  jury  and  to  obtain  a  finding  in 
accordance  with  the  facts  proved.  The  judgment  appealed  from  must 
be  reversed,  with  costs  to  the  appellant,  and  a  new  trial  ordered  before 
the  same  justice  to  be  held  on  the  11th  day  of  November,  1913,  at  the 
courtroom  in  the  town  hall  in  the  village  of  Hempstead,  Nassau  coun- 
ty, N.  Y. 

Judgment  reversed,  with  costs,  and  new  trial  ordered. 
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(82  Mlac.  Bep.  85&) 

LEONARD  T.  B1MA. 

(Herkimer  County  Court    October,  1918.) 

1.  JUBTICKS  OF  THB  PXACK  ({  190*) — ^APPEAIr— NeW  TbIAI/— NoifStJlT. 

Where  the  county  court,  on  reversing  a  Judgment  of  a  Justice  of  the 
peace  dismissing  a  complaint,  ordered  a  new  trial  before  the  same  Jus- 
tice, on  a  day  certain,  and  the  imrtles  appeared  and  by  consent  the  case 
was  adjourned  from  time  to  time,  and  upon  the  last  adjourned  day  there 
was  no  appearance  by  either  par^,  the  Justice  properly  rendered  Judg- 
ment of  nonsuit  against  the  plalntUt  pursuant  to  Code  Clr.  Proc.  |  3013, 
providing  for  nonsuit  where  the  plalntUf  falls  io  appear. 

[Ed.  Note. — For  other  cases,  see  Justices  of  the  Peace,  Cent  Dig.  |  734; 
Dec.  Dig.  {  190.*] 

2.  Justices  of  thk  Pbacb  (|  190*) — AfpeaI/— tRbvicbsai^ — Dati  of  Subsequent 

Triai.. 

Where  a  Justice  of  the  peace  properly  entered  a  nonsuit  pursuant  to  the 
requirements  of  Code  Civ.  Proc.  S  3013,  for  failure  of  plalntlft  to  appear 
for  trial  on  the  date  fixed  by  consent  after  the  case  had  been  reversed 
and  sent  back  by  the  county  court,  the  latter  court  had  no  Jurisdiction 
to  fix  another  date  for  trial. 

[Ed.  Note. — ^For  other  cases,  see  Justices'  of  the  Peace,  Cent  Dig.  {  734 ; 
Dec.  Dig.  I  190.»] 

Action  1^  Kate  Leonard,  as  guardian,  etc.,  of  Joseph  Leonard,  an 
infant,  against  Robert  £.  Rima.  Motion  by  plaintiff  to  have  another 
day  fixed  for  trial.    Motion  denied. 

Richard  Hurley,  of  Little  Falls,  for  the  motion. 
A.  H.  Bellinger,  of  Little  Falls,  opposed. 

BELL,  J.  This  action  was  originally  tried  in  justice's  court  before 
a  jury  on  April  25,  1912.  The  jury  found  a  verdict  for  the  defend- 
ant, and  judgment  was  rendered  in  favor  of  defendant  dismissing  the 
complaint  and  for  $10.25  costs.  The  plaintiff  appealed,  and  the  judg- 
ment was  reversed  by  the  County  Court  and  a  new  trial  ordered  be- 
fore the  same  justice  on  January  28,  1913,  at  10  a.  m.,  at  which  time 
the  parties  appeared  by  their  respective  attorneys,  and  by  consent 
the  case  was  then  and  thereafter  adjourned  along  to  February  6,  1913, 
9  a.  m.;  February  20,  1913,  9  a.  m.;  March  2,  1913,  9  a.  m.;  April 
16,  1913,  9  a.  m.;  May  21,  1913,  9  a.  m.;  May  29,  1913,  9  a.  m.; 
June  11,  1913,  9  a.  m. 

[1,  2]  It  does  not  appear  that  either  party  appeared  in  any  man- 
ner on  June  11,  1913.  Plaintiff  now  makes  a  motion  in  this  court  for 
an  order  fixing  another  date  for  trial.  The  decision  in  this  court 
directing  a  new  trial  was  made  pursuant  to  the  provisions  of  section 
3063  of  the  Code  of  Civil  Procedure. 

Section  3065  of  the  Code  of  Civil  Procedure  provides  as  follows.: 

"Where  a  new  trial  Is  directed  b^ore  a  Justice,  as  prescribed  in  the  last 
two  sections,  the  parties  must  appear  before  him,  at  the  time  and  place 
spedfled  In  the  order  of  the  appellate  court,  without  service  of  any  notice, 
or  of  a  copy-  of  the  order.  Thereupon  the  lUce  proceedings  must  be  had  In 
the  action,  as  npon  the  return  of  a  summons  personally  served." 
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When  the  parties  appeared  by  attorney  on  Januaty  28,  1913,  the; 
were  then  to  proceed  as  upon  the  return  of  a  summons  personall: 
served;  they  could  proceed  to  trial  or  demand  a  jury  or  adjourn  b; 
consent,  but  all  of  the  proceedings,  from  the  time  of  their  appearano 
on  January  28,  1913,  were  the  same  as  if  this  action  had  just  beei 
brought  and  the  summons  was  returnable  on  that  day. 

Section  3013  of  the  Code  of  Civil  Procedure  provides  as  follows 

"Judgment  of  nonsuit,  with  costs,  must  Ite  rendered  against  a  plaintiff  prof 
ecuting  an  action  before  a  Justice  of  the  peace,  in  eitlier  of  tbe  following  cai 
es :  •  •  •  (2)  If  tie  faiis  to  appear  within  one  hour  after  the  summons  1 
returnable,  or  within  one  hour  after  the  time  to  which  the  trial  has  been  a^ 
joumed." 

It  is  plain  that  judgment  of  nonsuit  with  costs  must  be  rendere 
against  a  plaintiff  prosecuting  an  action  before  a  justice  of  the  peac 
if  he  fails  to  appear  within  one  hour  after  the  summons  is  returnabl 
or  within  one  hour  after  the  time  to  which  the  trial  had  been  ad 
journed,  so  that  it  was  clearly  the  duty  of  the  justice,  on  June  1] 
1913,  at  10  o'clock,  being  one  hour  after  the  time  to  which  the  cas 
was  adjourned,  to  render  a  judgment  of  nonsuit,  with  costs  agains 
the  plaintiff.  Handshaw  v.  Arthur,  89  Hun,  179,  34  N.  Y.  Supi 
1034;   Howell  v.  Capelli,  9  App.  Div.  18,  41  N.  Y.  Supp.  105. 

In  Handshaw  v.  Arthur,  supra,  the  court  said,  on  page  182  of  8 
Hun,  on  page  1035  of  34  N.  Y.  Supp : 

"When,  therefore,  tbe  plalnttff  failed  to  appear  on  the  5th  day  of  May,  tb 
time  to  which  the  trial  of  that  action  bad  been  adjourned,  the  jurisdiction  « 
the  Justice  over  tbe  parties  ceased,  and  be  was  then  required  by  the  pei 
emptory  demand  of  the  statute  to  render  a  Judgment  of  nonsuit  against  tb 
plaintUT,  with  costs.  He  retained  control  of  the  case  for  no  other  purpost 
The  failure  of  the  plaintiff  to  appear  on  the  adjourned  day  deprived  tbe  jui 
tlce  of  Jurisdiction  over  tbe  defendant,  and  the  adjournment  of  the  case  an 
tbe  subsequent  proceedings  thereon  were  without  Jurisdiction  and  void." 

I  do  not  think  the  case  of  Velsey  v,  Velsey,  40  Hun,  471,  is  i 
point.  There  the  County  Court  reversed  the  judgment  and  a  n&\ 
trial  was  ordered  to  be  had  on  a  certain  day,  and  from  that  order  a 
appeal  was  taken  to  the  General  Term;  after  the  appeal  was  take 
to  the  General  Term  all  proceedings  were  stayed  pending  the  appea 
so  that  it  was  impossible  for  the  case  to  proceed  before  the  justic 
on  the  date  fixed  by  the  County  Court  and  after  the  affirmance  b 
the  General  Term  a  motion  was  made  in  County  Court  to  have  ax 
other  date  named,  which  motion  was  granted. 

It  seems  to  me  that  the  parties  are  in  the  same  position  that  the 
were  before  this  action  was  commenced,  and  if  plaintiflE  desires  an 
other  trial  all  he  has  to  do  is  to  commence  an  action. 

Motion  denied. 
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(150  Avp.  DiT.  476.) 

SCHULTZB  V.  HXJTTLINGBB. 

(Sapreme  Court,  Appellate  Division,  First  Department.    December  5,  1913.) 

1.  PABTirEBSHiF  (i  286*) — maaovanofi — PABrmn's  AoBEEiatnT  to  Pat  Debts 

— ^Action. 

The  complaint  alleged  a  partnership  of  defendant  and  another,  the  dls- 
aolution  of  the  firm  by  written  agreement,  by  which  defendant  assnmed 
all  the  Arm  debts,  a  foreign  judgment  against  the  Arm  enforceable  against 
the  defendant,  who  had  appeared  therein  as  a  representative  of  the  firm, 
the  aaatgnment  of  the  Judt^mt  to  plaintiff,  and  the  fact  that  such  Judg- 
ment was  res  Judicata  as  to  the  firm  debt,  and  that  in  order  to  recover 
from  defendant  a  suit  against  him  was  necessary.  Beld,  that  it  was  er- 
ror to  dismiss  the  complaint  on  the  ground  that  it  was  an  action  on  the 
Judgment,  since  the  defendant's  liability  arose  from  his  agreement  to  pay 
the  firm  debts. 

[Bd.  Note.— For  other  cases,  see  Partnership,  Cent  Dig.  H  662,  668,  666- 
678;   Dec.  Dig.  f  29&*] 

2.  PABTiraSBHIF  (f  296*)— AorzON  on  JUDGMSNT — EVIDKNOX. 

In  an  action  ageinst  defendant  upon  a  claim  against  a  dissolved  part- 
nership which  he  has  undertaken  to  pay,  evidenced  by  a  foreign  Judg- 
ment for  the  amounts  of  drafts,  the  claim  was  merged  in  the  Judgment, 
so  that  it  was  unnecessary  to  put  the  drafts  in  evidence. 

[Ed.  Mote.— For  other  cases,  see  Partnership,  Cent  Dig.  H  662,  663,  666- 
678;   Dec.  Dig.  i  296.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Walter  Schultze  against  Otto  Huttlinger.  From  a  judg- 
ment dismissing  his  complaint,  plaintiff  appeals.  Reversed,  and  new 
trial  granted. 

See,  also,  150  App.  Div.  489,  135  N.  Y.  Supp.  70. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Antonio  Knauth,  of  New  York  City,  for  appellant 
Paul  C.  Schnitzler,  of  New  York  City,  for  respondent 

HOTCHKISS,  J.  The  complaint  alleged  the  copartnership  of  de- 
fendant and  one  Vivie ;  the  dissolution  of  the  firm  by  a  written  agree- 
ment by  which  defendant  assumed  all  the  firm  assets  and  agreed  to 
pay  its  debts,  particularly  the  drafts  drawn  by  the  firm  on  the  Ham- 
burger Bank.  A  copy  of  this  agreement  was  attached  to  and  made 
part  of  the  complaint,  and  its  execution  was  not  denied.  The  com- 
plaint also  alleged  that,  while  the  firm  was  so  indebted  on  such  drafts, 
the  bank  commenced  its  action  against  the  firm  in  the  state  court  at 
Hamburg,  that  being  a  court  of  general  jurisdiction,  to  recover  the 
amount  due  on  the  drafts ;  that  by  the  German  law  such  action  could 
be  brought  against  the  members  of  the  copartnership  or  against  a  part- 
ner engaged  in  liquidating  the  business  after  dissolution  of  the  firm, 
and  that  a  judgment  rendered  in  any  such  action  was,  by  a  similar  law, 
enforceable  against  the  defendant  appearing  in  the  action  as  the  rep- 
resentative of  the  firm;  that  this  defendant  appeared  and  defended 
said  action;  and  that  the  issues  were  tried  and  resulted  in  a  judgment 
against  the  firm,  which  judgment  had  been  assigned  to  the  plaintiff. 

•For  othar  cases  see  same  topic  ft  I  NiniBBB  In  Dec.  ft  Am.  Digs.  1907  to  data,  ft  Rep'r  Indexes 
144  N.Y.S.— 29 
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By  the  judgment  roll  offered  in  evidence,  it  seems  that  the  German 
action  and  the  judgment  therein  was  against  the  firm  "in  liquidation" ; 
the  firm  having  apparently  been  sued  as  an  entity.  By  the  testimony 
of  an  expert  witness,  plaintiff  proved  that  under  the  German  law  the 
judgment  in  question  was  res  adjudicata  as  to  the  firm  debt;  that  it 
did  not  bind  the  individual  partners  or  their  separate  property;  and 
that  in  order  to  recover  the  debt  from  them,  or  either  of  them,  an  ac- 
tion to  which  those  sought  to  be  bound  were  parties  would  have  to  be 
brought,  but  that  in  such  action  the  judgment  would  be  conclusive  evi- 
dence of  the  firm  debt. 

[1]  The  complaint  seems  to  have  been  dismissed  on  the  theory  that, 
notwithstanding  the  defendant  appeared  and  defended  the  action  which 
resulted  in  the  judgment,  his  appearance  was  an  impersonal  one,  as 
liquidator  only;  that  the  judgment  was  not  binding  upon  him  as  an 
individual ;  and  that  to  enforce  his  liability,  to  use  the  language  of 
the  court,  "it  would  be  necessary  to  bring  a  separate  action  *  *  * 
and  obtain  a  second  judgment  based  upon  the  judgment  against  the 
firm."  I  think  this  was  error.  While  the  action  has  been  treated  as 
one  on  the  judgment,  I  regard  it  differently.  The  complaint  alleged 
the  indebtedness  of  the  firm  on  the  drafts,  the  dissolution,  the  defend- 
ant's agreement  to  pay,  and  the  assignment  of  the  debt  to  plaintiff. 
From  these  facts,  the  defendant's  liability  arose.  The  judgment  was 
res  adjudicata  as  to  the  firm  indebtedness,  and  it  was  not  necessary 
to  resort  to  it  as  the  basis  of  defendant's  personal  liability. 

[2]  It  is  true  that  the  drafts  were  not  put  in  evidence,  nor  was 
this  necessary,  because  the  debt  they  evidenced  was  as  to  the  firm 
merged  in  the  judgment,  and  it  was  this  debt,  namely,  the  firm  debt, 
for  which  the  defendant  was  sued ;  his  obligation  to  pay  resting,  not 
upon  the  judgment,  but  upon  his  agreement. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event    All  concur. 


In  re  SCARSDALE  CO. 
(Supreme  Coart,  Appellate  Division,  Second  Department    November  28, 1013.) 

MonoNB  (I  8*) — Pboceboino  bt  Motion — Pnsposs. 

Since  the  county  treasurer  Is  not  an  officer  of  the  Supreme  Court  be 
cannot  be  required  to  pay  over  money  deposited  with  him  by  mistake  for 
the  purpose  of  discharging  a  mechanic's  lien,  by  a  proceeding  by  motion 
in  the  Special  Term;  an  action  against  him  being  necessary. 

[Ed.  Note. — ^For  other  cases,  see  Motions,  Cent  Dig.  f  2;  Dec.  Dig.  S  8.*] 

Appeal  from  Special  Term,  Westchester  County. 

In  the  matter  of  the  application  of  the  Scarsdale  Company  for  an 
order  directing  the  payment  by  the  County  Treasurer  of  Westchester 
County  of  money  deposited  to  discharge  a  mechanic's  lien.  From  an 
order  denying  the  application,  applicant  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  STAPLE- 
TON,  and  PUTNAM,  JJ.  

•For  oUtw  easM  ne  nm«  topic  ft  t  ntimbbb  In  Dec.  ft  Am.  Dlga.  1$07  to  dat«,  *  Rap'r  laduM 
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W.  P.  Chapman,  Jr.,  of  New  York  City,  for  appellant. 
William  A.  Walsh,  of  Yonkers,  for  respondent  Yerks  &  Co. 

JENKS,  P.  J.  The  appellant  contends  that  it  paid  the  money  in 
controversy  to  the  county  treasurer  by  mistake,  on  the  supposition  that 
it  was  required  to  discharge  a  mechanic's  lien.  The  contention  of  one 
of  the  respondents  is  that  in  any  event  such  payment  in  effect  was  an 
equitable  assignment  of  certain  moneys  due  to  them  perforce  of  an 
order  upon  the  appellant  by  debtors  of  the  said  respondent. 

I  think  that  the  appellant  cannot  resort  to  proceedings  by  motion, 
but  is  rel^ated  to  his  action.  Lewis  v.  Cockrell,  31  111.  App.  476. 
The  county  treasurer  is  not  an  officer  of  this  court.  Indeed,  it  appears 
from  this  record  that  the  said  respondents  have  begun  an  action  to 
determine  the  rights  of  the  respective  parties  to  this  money. 

I  advise  that  the  order  of  the  Special  Term  be  affirmed,  with  $10 
costs  and  disbursements.    All  concur. 


(188  App.  Dlv.  471.) 

MURPHX  T.  VILIiAGE  OP  FT.  EDWARD. 

(Supreme  Court,  Appellate  Division,  Third  Department    November  26,  1913.) 

BfTTinCIPAI.  COBFOBATIONB  ({  812*)^AonON8 — GoNDITIONS  PbKCEDBMI. 

Notwltlistandlng  Village  Law  (Consol.  Laws  1909,  c.  64)  {  S41,  providing 
that  no  action  shall  be  maintained  against  a  village  for  damages  tot  a 
personal  injury,  unless  a  written  verified  statement  of  the  nature  of  the 
claim,  and  of  the  time  and  place  at  which  the  injury  is  alleged  to  have 
been  received,  shall  be  filed  with  the  village  clerk  within  60  days  after  the 
cause  of  action  shall  have  accrued,  a  child  6  years  old  is  not  precluded 
from  bringing  such  an  action  because  of  its  foilure,  and  the  failure  of  its 
father  or  mother,  to  file  such  notice. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
1696-1707;   Dec  Dig.  {  812.  •! 

Kellogg,  J.,  dissenting. 

On  reargument.  Former  decision  overruled,  judgment  dismissing 
the  complaint  and  order  setting  aside  the  verdict  reversed,  and  verdict 
for  plaintiff  reinstated. 

For  former  opinion,  see  158  App.  Div.  343,  143  N.  Y.  Supp.  378. 
See,  also,  143  N.  Y.  Supp.  1132. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Rogers  &  Sawyer,  of  Hudson  Falls  Qohn  E.  Sawyer,  of  Hudson 
Falls,  of  counsel),  for  appellant. 
Wyman  S.  Bascom,  of  Ft.  Edward,  for  respondent 

PER  CURIAM.  This  case  upon  appeal  was  argued  and  decided, 
the  report  of  which  is  contained  in  158  App.  Div.  343,  143  N.  Y.  Supp. 
378.  Upon  reargument,  the  majority  of  the  court  is  of  opinion  that  it 
should  be  held  by  this  court  that  a  child  five  years  of  age  is  not  pre- 
cluded from  bringing  an  action  against  a  village  by  failure  to  file,  with- 

*For  other  cues  see  same  topic  ft  i  itdmbbb  In  Dee.  *  Am.  DIga.  1907  to  date,  &  Rep'r  Indexes 
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in  the  time  prescribed  by  law,  the  notice  specified  in  section  341  of  the 
Village  Law,  and,  further,  that  a  child  of  .that  age  should  not  be  prej- 
udiced by  the  failure  of  its  father  or  mother  to  file  the  same. 

With  these  views,  it  follows  that  the  judgment  dismissing  the  com- 
plaint, and  also  the  order  setting  aside  the  verdict  for  the  plaintiflF, 
should  be  reversed,  and  the  verdict  for  the  plaintiff  for  $1,000  should 
be  reinstated,  and  judgment  directed  thereupon. 

JOHN  M.  KELLOGG,  J.  (dissenting).  The  right  to  maintain  aa 
action  against  a  municipal  corporation  for  negligence  may  be  given 
by  the  Legislature  upon  such  terms  as  to  it  seems  best.  Scott  v.  Village 
of  Saratoga  Springs,  199  N.  Y,  178,  92  N.  E.  393.  The  filing  of  the 
notice  is  a  condition  precedent  to  the  right  of  maintaining  an  action. 
Winter  v.  City  of  Niagara  Falls,  190  N.  Y.  198,  82  N.  E.  1101,  123 
Am.  St.  Rep.  540,  13  Ann.  Cag.  486 ;  Reining  v.  City  of  Buffalo,  102 
N.  Y.  308,  6  N.  E.  792 ;  Carson  v.  Village  of  Dresden,  202  N.  Y.  414, 
418,  95  N.  E.  803.  Infancy  is  no  excuse  for  failure  to  file  the  notice, 
unless  the  infant  is  helpless  and  has  no  one  to  protect  her  interests. 
Winter  v.  City  of  Niagara  Falls,  supra.  At  the  time  of  the  accident 
there  was  grave  doubt  whether  the  liability  for  the  defect  in  the  bridge 
rested  upon  the  railroad  company  or  the  municipal  authorities.  The 
mother  of  the  infant  was  active  in  her  behalf  and  employed  able  coun- 
sel to  assist  her.  About  eight  months  after  the  accident  the  trial  court 
decided  that  the  railroad  company  was  not  liable  to  the  plaintiff,  and 
in  May,  1912,  we  affirmed  that  decision.  Murphy  v.  D.  &  H.  Co.,  151 
App.  Div,  351,  135  N.  Y.  Supp.  509,  On  August  5,  1912,  the  mother 
filed  a  notice  of  the  injury.  This  was  about  two  years  after  the  acci- 
dent, about  a  year  after  the  decision  of  the  trial  court  that  the  rail- 
road company  was  not  liable,  and  about  65  days  after  the  decision  of 
this  court  affirming  that  decision.  The  infant's  interests  were  in  com- 
petent hands,  and  apparently  had  every  attention  that  they  would  have 
received  if  she  had  been  of  more  mature^  years. 

Under  the  circumstances,  the  notice  was  not  filed  as  required  by 
law. 


DI  BIASI  T.  MAISEIi  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    December  4,  1913.) 

JUDOUKNT  (i  500*) — Rk8  Judicata. 

Plaintiff  Bned  defendant  In  a  former  action  for  work,  labor,  and  serv- 
ices, In  which  defendants  claimed  that  plaintiff  bad  accepted  a  check  in 
payment  of  the  claim ;  but,  payment  of  the  check  having  been  stopped  bj 
defendants,  the  court  held  that  their  claim  of  accord  and  satisfaction  was 
not  established.  A  judgment  was  rendered  for  plaintiff  for  a  sum  which 
did  not  Include  the  amount  for  which  the  check  was  given.  Held,  that 
such  Judgment  was  not  res  Judicata  of  plaintiff's  right  to  recover  on  the 
Check. 

[Ed.  Mote. — ^For  other  cases,  see  Judgment,  Cent  Dig.  |S  1035,  1063, 
1064,  1102-1106;    Dec.  Dig.  §  590.  •] 

*For  oUi«r  CUM  sse  same  topic  ft  {  NUUbbb  In  Dec.  A  Am.  Digs.  1907  to  data,  &  Rap'r  Indezaa 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Antonio  Di  Blasi  against  Charles  Maisel  and  another,  do- 
ing business  under  the  firm  name  of  Charles  Maisel  &  Co.  From  a 
Municipal  Court  judgment  in  favor  of  defendants,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

Hobart  S.  Bird,  of  New  York  City,  for  appellant. 
Steiner  &  Petersen,  of  New  York  City  (Jerome  Steiner  and  Joseph 
H.  Kohan,  both  of  New  York  City,  of  counsel),  for  respondents. 

SEABURY,  J.  This  action  was  brought  to  recover  $48.76,  the 
amount  of  a  check  drawn  by  defendants  upon  their  bank  in  favor  of 
the  plaintiff.  The  defendants  stopped  payment  on  the  check.  The 
answer  pleads  denials  and  res  adjudicata. 

The  only  question  necessary  to  be  considered  ujpon  this  appeal  is 
raised  by  the  defendants'  claim  that  the  action  is  barred  by  a  former 
judgment  recovered  by  the  plaintiff  against  the  defendants  in  the  Mu- 
nicipal Court  of  New  York  for  $146.63. ,  In  the  former  action  the 
plaintiff  sued  to  recover  $205.78  for  work,  labor  and  services.  In 
that  action  the  defendants  claimed  that  .the  plaintiff  had  accepted  the 
check  now  sued  upon  in  payment  of  the  claim  for  which  he  then  sued. 
The  court  in  that  action  decided  adversely  to  the  defendants,  and 
rendered  judgment  for  the  plaintiff  for  $14(5.63.  That  judgment  has 
since  been  paid  and  satisfied  of  record. 

We  have  examined  carefully  the  record  in  the  former  action,  and 
it  appears  that  the  plaintiff's  claim  in  that  action  did  not  include  and 
was  not  in  part  based  upon  the  check  for  $48.76,  as  the  defendants 
now  assert.  Moreover,  the  fact  that  the  former  judgment  did  not 
include  the  amount  for  which  the  check  was  given  appears  upon  the 
present  trial,  where  the  attorneys  for  the  respective  parties  gave  testi- 
mony. It  is  true  that  the  check  was  offered  in  evidence  in  the  former 
action,  and  that  the  defendants  in  that  action  claimed  that  the  accept- 
ance of  that  check  constituted  an  accord  and  satisfaction.  Payment 
upon  the  check  having  been  stopped  by  the  defendants,  the  court  in 
the  former  action  held  that  the  defendants'  claim  of  accord  and  satis- 
faction was  not  established.  There  is  nothing  in  the  pleadings,  the 
bill  of  particulars,  the  testimony,  or  the  judgment  in  the  former  ac- 
tion to  in<^ate  that  the  plaintiff  sued  upon  and  recovered  judgment 
for  the  sum  represented  by  the  check,  upon  which  the  present  action 
is  predicated.  It  follows  Aat  the  court  below  erred  in  awarding  judg- 
ment for  the  defendants  in  the  present  action  upon  the  theory  that 
the  former  judgment  was  a  bar. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event    All  concur. 
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SIERRA  T.  GOHN  et  aL 
(Supreme  Conrt,  Appellate  Term,  First  Department    December  4,  1913.) 

Afpxai.  ahd  Ebbob  ({  1177*) — Review — ^DiBPOsraoN  of  Causk. 

Wbere  plaintiff  appealed  from  a  Judgment  for  less  than  tite  amount  de- 
manded, and  defendants  appealed,  claiming  that  Judgment  should  have 
been  rendered  in  their  favor,  so  that  the  only  point  on  which  the  partlei 
agreed  was  titat  the  Judgment  rendered  was  not  correct,  it  would  be  re- 
versed,  and  a  new  trial  ordered. 

[Ed.  Note. — For  other  cases,  see  Api)eal  and  Error,  Cent  Dig.  H  4597- 
4604,  4606-4610;   Dec.  Dig.  §  1177.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Lulu  H.  Sierra  against  William  I.  Cohn  and  another, 
trading  as  W.  I.  &  J.  Cohn.  From  a  Municipal  Court  judgment  in  fa- 
vor of  plaintiff  for  less  than  the  relief  demanded  both  parties  appeal. 
Reversed,  and  new  trial  ordered. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

Thomas  W.  Constable,  of  New  York  City,  for  plaintiff. 

Samuel  S.  Breslin,  of  New  York  City,  for  defendants. 

SEABURY,  J.  The  record  in  this  case  is  not  in  a  satisfactory  con- 
dition, and  it  is  impossible  to  determine  from  it  exactly  what  relief 
either  party  is  entitled  to.  The  plaintiff  has  recovered  judgment  for 
$55.82,  and  claims  that  the  judgment  in  her  favor  should  be  increased 
to  $70.37.  The  defendants,  on  the  other  hand,  claim  that  judgment 
should  have  been  rendered  in  their  favor.  The  only  point  upon  which 
the  parties  agree  is  that  the  judgment  rendered  is  not  correct  Undei 
these  circumstances,  and  in  view  of  the  condition  of  the  record,  w< 
think  the  interests  of  justice  will  be  best  served. by  ordering  a  new  trial. 
As  the  case  must  be  retried,  we  refrain  from  any  expression  of  opin- 
ion as  to  the  contentions  of  either  party. 

Judgment  reversed,  and  new  trial  ordered,  without  costs  to  eithei 
party.    All  concur. 


CAMPBELL  V.  JOHN  J.  MONKS  CO. 
(Supreme  Court  Appellate  Term,  First  Department    December  4,  1913.) 

EviDENCB  (S  408*) — Pabol  Evidence — Vabthto  Receipt. 

A  receipt  for  notes  given  to  satisfy  a  warehouseman's  Hen,  which  pro 
yided  that  the  notes  were  accepted  "subject  to  satisfactory  investlgatloi 
as  to  signature  of  indorser,  this  before  the  final  surrender  of  the  goods,' 
could  be  explained  by  i>arol  evidence  as  to  the  agreement  made  by  the  par- 
ties when  the  receipt  was  delivered;  the  receipt  not  being  conclustvc 
thereon. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  U  1829-1842;  Dec 
Dig.  I  408.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

*For  other  cases  see  same  topic  ft  i  nttubbb  In  Dee.  A  Am.  Digs.  1907  to  data,  ft  Rep'r  Indezaa 
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Action  by  Patrick  A.  Campbell  against  the  John  J.  Monks  Com- 
pany, From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BIJUR, 
JJ. 

Kramer  &  Bourke,  of  New  York  Cily  (J.  J.  Kramer,  of  New  York 
City,  of  counsel),  for  appellant. 

Paul  Jones,  of  New  York  City,  for  respondent 

SEABURY,  J.  This  is  an  action  of  replevin.  The  chattels  had 
been  stored  by  plaintiff's  assignor  in  defendant's  warehouse.  The  only 
question  in  dispute  relates  to  the  defendant's  claim  to  have  a  lien  upon 
the  chattels  for  $443.  The  plaintiff  paid  the  defendant  $145  in  cash 
on  account  of  the  amount  of  the  lien,  and  offered  the  defendant  two 
notes  of  his  assignor  for  the  balance.  The  notes  were  indorsed  by 
one  John  Wynn.  The  defendant,  on  the  delivery  of  the  notes,  gave  the 
plaintiff  a  receipt  accepting  said  notes  "subject  to  satisfactory  investi- 
gation as  to  si^ature  of  mdorser,  this  before  the  final  surrender  of 
goods."  Upon  investigation,  the  defendant  was  unable  to  ascertain  any 
information  about  the  indorser. 

Upon  the  trial  the  court  held  that  the  receipt  for  the  notes  was  a 
contract,  which  bound  the  defendant  to  accept  the  notes  if  the  signa- 
ture of  the  indorser  was  genuine.  The  defendant  offered  evidence  as 
to  the  agreement  which  was  made  when  the  receipt  was  delivered,  but 
this  evidence  was  excluded.  It  was  competent  for  the  defendant  to 
explain  the  terms  of  the  receipt,  by  proving  the  conversation  which 
its  representative  had  with  the  plaintiff  at  the  time  the  receipt  was  giv- 
en. The  receipt  is  not  an  exclusive  memorial,  and  the  real  agreement 
which  the  parties  made  may  be  shown,  irrespective  of  the  terms  of  the 
receipt.    Wigmore  on  Evidence,  §  2432. 

It  follows  that  the  judgment  must  be  reversed  and  a  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the  event    All  concur. 


PBRFEC3T  SAFETT  SCAFFOLDING  CO.  v.  THOMAS  G.  CAKLIN. 
(Supreme  Court,  Appellate  Term,  First  Department    December  4,  1913.) 

BtIDKNCB  a  863*) — ^DOOUUBHTABT  EVIDBNCB — BXLBVANOT. 

In  an  action  for  breach  of  an  alleged  oral  agreement  to  hire  hoisting 
machines,  plaintiff  offered  a  printed  form  of  contract  which  was  undated 
and  unsigned,  but  which  plaintiff's  witness  testified  was  a  copy  of  two 
contracts  whltdi  he  handed  to  defendant's  managing  officer  when  the  agree- 
ment was  made,  and  which  he  claimed  such  officer  agreed  to  sign  and  re- 
turn the  following  day.  This  was  denied,  though  the  officer  admitted  that 
the  papers  were  handed  to  him,  and  that  he  said  be  would  look  them  over 
later  before  signing  the  contract  The  proposed  contracts  did  not  men- 
tion any  number  of  machines  to  be  installed,  nor  was  there  anything  in 
them  to  indicate  that  the  machines  were  rented  for  a  period  of  four  weeks, 
other  than  that  four  weeks  was  stated  therein  to  be  the  mltilmnm  time 
of  rental.    EeU,  that  the  papers  were  Inadmissible. 

[Ed.  Note.— For  other  Cases,  see  Evidence,  Cent  Dig.  {{  1404-1428,  1430, 
1431;    Dec.  Dig.  {  353.*] 

•Fw  other  ouae  sm  lamc  topic  ft  { inmBiB  In  Deo.  A  Am.  Digs.  1M7  to  date,  ft  Rep'r  Indexes 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  Perfect  Safety  Scaffolding  Company  against  Thomas 
G.  Carlin,  a  corporation.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR,JJ. 

George  F.  Hickey,  of  New  York  City,  for  appellant. 

H.  (k)rdon  Pierce,  of  Rochester  (Joseph  A.  Byrne,  of  New  York 
City,  of  counsel),  for  respondent 

PER  CURIAM.  This  action  was  brought  to  recover  damages  for 
the  breach  of  an  alleged  oral  agreement.  The  plaintiff  claims  that  the 
defendant  agreed  to  hire  from  it  11  scaffold  hoisting  machines  and  to 
pay  for  the  use  of  each  the  sum  of  $3  per  week  for  a  period  of  at  least 
4  weeks,  and  has  recovered  a  judgment  in  accordance  therewith. 

The  conversation  at  which  the  alleged  agreement  was  made  took 
place  on  September  24,  1912,  between  Cook,  the  agent  for  the  plain- 
tiff, and  Carlin,  the  president  of  the  defendant.  At  this  conversation 
Cook  testifies  that  Carlin,  who  was  then  engaged  in  erecting  the  brick- 
work on  Ebbett's  Baseball  Field  in  Brooklyn,  agreed  to  hire  of  the 
plaintiff  11  machines,  and  to  pay  $3  per  week  each  for  a  period  of  4 
weeks  for  their  use.  Carlin  positively  denies  this,  and  testifies  that 
he  at  first  refused  to  attempt  the  use  of  plaintiff's  machines  at  all,  for 
the  reason  that  he  considered  it  impracticable  to  use  them  on  his  work, 
but  finally  consented  that  Cook  might  install  100  feet,  as  an  experi- 
ment, to  show  that  the  machines  could  be  used  on  this  work,  and,  if 
shown  to  be  practicable,  their  further  use  to  be  decided  upon  later, 
upon  the  express  provision,  however,  that  the  men  and  material  for 
installing  the  machines  were  on  the  ground  promptly  before  10  o'clock 
a.  m.  the  following  day.  He  further  testifies  that  the  machines  were 
not  at  the  ground  until  two  days  after  the  conversation,  and  that  he 
then  refused  to  permit  the  experiment  to  proceed.  In  this  testimony 
Carlin  was  corroborated  to  some  extent  by  his  superintendent,  one 
Wilson. 

The  question  was  purely  one  of  credibility,  and  we  should  not  be 
inclined  to  disturb  the  judgment  in  favor  of  the  plaintiff,  except  for 
the  admission  of  a  paper  introduced  by  plaintiff  and  received  in  evi- 
dence over  defendant's  objection.  Plaintiff  offered  a  printed  form  of 
contract,  which  was  undated  and  unsigned,  but  which  Cook  testified 
was  a  copy  of  two  contracts  which  he  handed  to  Carlin  at  the  time  the 
alleged  "agreement  was  made,  and  which  he  says  Carlin  agreed  to  sign 
and  return  to  him  the  following  dajr.  Carlin  denies  this,  but  admits 
that  he  was  handed  two  papers,  which  he  told  Cook  he  would  "look 
over  later,  and  verify  your  assurance  that  the  machine  is  practicable 
before  we  sign  any  contracts."  The  proposed  contract  introduced 
does  not  mention  any  number  of  machines  to  be  installed,  and  there 
is  nothing  therein  to  show  that  the  machines  were  to  be  rented  for  a 
period  of  four  weeks,  other  than  that  four  weeks  was  stated  therein 
to  be  the  minimum  time  of  rental. 
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The  significant  omissions  before  referred  to  lead  to  the  legitimate 
inference  that  the  parties  had  entered  into  no  formal  contract,  but  that 
one  was  to  be  entered  into  if  plaintiff's  experiment  was  a  success. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


(158  App.  Dlv.  86.) 

GA  NUN  V.  PALMHB. 

(Supreme  (kmrt,  Appellate  Division,  Second  Department    November  14,  1913.) 

1.  OONTRACTB  ({  229*) — COKSTBITCTION — COHTHAOT  »0B  SdPPOBT. 

Under  an  instniment  signed  and  delivered  to  plaintiff  by  one  living 
with  ber,  providing  tliat  tbe  plaintiff  should  care  for  the  maker  "so  long 
as  she  lives,"  and  that  the  maker  wonld  pay  plaintiff  $70  a  month  for  the 
support  of  the  house,  and  that  at  her  death  plaintiff  should  have  $20,000 
to  be  found  at  a  safe  deposit  company,  that  plaintiff  should  take  keys  and 
distribute  tbe  packages  in  the  box  as  they  were  marked,  and  that  all  the 
clothing,  sliver,  and  everything  in  the  house  should  be  plaintiff's,  the  con- 
tractnal  part  of  the  instrument  was  limited  to  plaintiff's  obligation  to 
care  for  the  maker  as  long  as  she  lived,  and  to  the  maker's  obligation  to 
pay  her  $70  a  month  therefor. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  ||  1045-1057, 
1059-1066,  1070,  1077;  Dec.  Dig.  i  229.*] 

2.  Wills  (%  88*) — VALinrrT — "TMrrAMENTABT  DisposmoN." 

Such  instrument  except  as  to  the  provision  for  support  during  the  mak- 
er's life  and  for  payment  therefor,  was  a  "testamentary  disposition," 
which  is  the  legal  declaration  of  a  man's  intentions  of  what  be  wills  to 
be  performed  after  his  death,  and  which  Includes  any  writing,  however 
informal  in  expressing  such  Intention,  which,  if  executed  in  accordance 
with  the  statutory  requirements,  becomes  a  good  testamentary  disposi- 
tion. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {{  208-217;  Dec.  Dig. 
188.* 

For  other  deflnittoos,  see  Words  and  Phrases,  voL  8,  p.  6031.] 

8.  Wnxfl  (H  763,  768*) — Conbtbuotion— "Specific  Lkoaot." 

A  testamentary  disposition  of  |20,000,  tD  be  found  In  a  safe  deposit 
company,  was  a  gift  in  the  nature  of  a  "specific  legacy,"  which  is  "a  be- 
quest of  a  specified  part  of  a  testator's  personal  estate,  distinguished 
from  all  others  of  the  same  kind,"  and  where  the  subject-matter  was  not 
in  existence  at  the  testator's  death,  the  gift  failed. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  }(  1939-1944,  1990; 
Dec.  Dig.  U  753,  768.* 

For  other  definitions,  see  Worda  and  Phrases,  vol.  7,  pp.  6600-6604; 
VOL  8,  p.  7803.] 

4,  BVIDXROB  (S  265*) — ^AnUIBSIONS — ^FAILtnUB  TO  Tbstdt. 

In  a  civil  action,  the  plaintiff  is  entitied  to  whatever  Inference  may 
fairly  be  drawn  from  defendant's  failure  to  deny  the  making  of  admis- 
sions put  in  evidence  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  S|  1029-1050; 
Dec.  Dig.  i  265.*] 

Appeal  from  Special  Term,  Westchester  Coimty. 
Action  by  Mary  F.  Ga  Nun  against  Mary  E.  Palmer,  individually  and 
as  executrix,  etc.,  of  Jane  M.  Sands,  deceased.    From  a  judgment  in 

•For  other  case*  see  aune  topic  &  9  nitmbeb  In  Dec.  t  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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favor  of  the  plaintiff,  defendant  individually  and  as  teecutrix,  etc., 
appeals.    Reversed,  with  direction  to  dismiss  the  complaint 

See,  also,  148  App.  Div.  924,  132  N.  Y.  Supp.  1129. 

Argued  before  JENKS,  P.  T.,  and  BURR,  THOMAS,  RICH,  and 
STAPLETON,  JJ. 

George  H.  Taylor,  Jr.,  of  New  York  City  (George  H.  Hyde,  of  New 
York  City,  on  the  brief),  for  appellant. 

Charles  Thaddeus  Terry,  of  New  York  City  (Curtis  Calvin  Cooper, 
of  New  York  City,  on  the  brief),  for  respondent. 

BURR,  J.  On  November  23,  1899,  Jane  M.  Sands,  then  past  70 
years  of  age,  signed  a  paper  writing  and  delivered  the  same  to  Mary 
F.  Ga  Nun,  the  plaintiff  in  this  action.    It  was  in  the  form  following : 

"I,  Mar7  F.  Oa  Nun,  do  promise  to  care  for  Jane  M.  Sands,  in  slcknesB  and 
healtb  so  long  as  she  lives.  I,  Jane  M.  Sands,  do  promise  to  pay  Mary  F. 
Ga  Nun  $70  a  montb  for  tbe  support  of  the  house  and  her  clothes  as  long  as 
I  live,  and  at  my  death  she  Is  to  have  $20,000  that  she  will  And  In  the  safe 
deposit  in  New  Tork  and  she  is  to  take  my  keys  and  distribute  the  packages 
In  the  box  as  they  are  marked,  and  all  my  clothing  and  wearing  apparel  and 
silver  (in  short)  everything  in  the  house  shall  be  Mary  F.  Oa  Nun's." 

From  that  date  for  a  period  of  about  six  months,  and  until  May  1, 
1900,  plaintiff  did  care  for  Miss  Sands,  and  was  able  and  willing  to 
continue  so  to  do.  Notwithstanding  this,  on  the  latter  date,  Miss  Sands 
left  plaintiff's  house  and  went  to  reside  with  defendant  until  her  death, 
which  occurred  on  the  16th  of  August,  1906.  At  the  time  of  the  mak- 
ing of  said  instrument,  and  for  some  time  prior  thereto.  Miss  Sands 
had  a  box  in  the  New  York  Safe  Deposit  Company.  On  November 
20,  1900,  she  relinquished  it,  and  there  is  no  evidence  that  thereafter 
she  ever  secured  a  box  elsewhere.  Neither  is  there  any  evidence  as 
to  its  contents,  either  at  the  date  of  the  signing  of  the  instrument  or 
at  the  date  of  its  surrender ;  but  at  the  time  of  her  death  Miss  Sands 
did  not  have  $20,000  or  any  other  property  in  any  "safe  deposit  in  New 
York,"  or  elsewhere,  nor  any  box  in  any  safe  deposit  company.  Prior 
to  her  death  she  had  conveyed  away  all  of  her  property  except  a  tri- 
fling amount,  not  exceeding  in  value  about  $100. 

Plaintiff  asserts  that  the  instrument  above  referred  to  constitutes  an 
absolute  agreement  upon  the  part  of  the  maker  to  pay  her  the  sum  of 
$20,000  upon  her  death,  in  consideration  of  care  to  be  furnished  to 
her.  Asserting  that  she  is  a  creditor  of  her  estate  to  that  extent,  she 
brings  this  action  in  behalf  of  herself  and  all  other  creditors  of  said 
Jane  M.  Sands  against  defendant,  in  her  capacity  as  executrix  of  her 
will  and  also  individually :  First,  to  establish  the  indebtedness  of  said 
estate  to  her ;  and,  second,  to  set  aside  certain  conveyances  of  person- 
al property  alleged  to  have  been  made  by  Jane  M.  Sands  to  said  de- 
fendant in  fraud  of  creditors,  and  to  impress  a  trust  upon  certain  real 
property  alleged  to  have  been  purchased  by  defendant  with  the  pro- 
ceeds of  personal  property  thus  fraudulently  secured.  The  learned 
court  at  Special  Term  has  found  that  plaintiff  is  a  creditor  of  tlie  es- 
tate of  Jane  M.  Sands  to  the  extent  of  $20,000,  with  interest  thereon 
from  August  16,  1906,  and  that  she  is  entitled  to  judgment  setting 
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aside  certain  conveyances  of  personal  property  and  impressing  a  trust 
upon  the  real  estate. 

Upon  a  previous  trial  of  this  action  the  learned  court  at  Special 
Term  held  that  plaintiff's  cause  of  action  was  barred  by  the  statute  of 
limitations.  Upon  an  appeal  to  the  Court  of  Appeals  from  a  decision 
of  this  court  affirming  the  judgment  entered  thereon,  it  was  reversed, 
and  the  court  held  that,  assuming  there  was  a  contract  for  the  breach 
of  which  money  damages  might  be  recovered,  the  statute  did  not  begin 
to.  run  until  the  date  of  Miss  Sands'  death.  Ga  Nun  v.  Palmer,  202  N. 
Y.  483,  96  N.  E.  99,  36  L.  R.  A.  (N.  S.)  922.  None  of  the  other  issues 
involved  therein  were  then  tried  out  or  decided,  and  the  learned  court 
was  careful  to  say  that  it  left  undetermined  whether  this  instrument,  so 
far  as  the  payment  of  $20,000  was  concerned,  contained  an  absolute 
promise  to  pay  a  specified  sum  for  a  valuable  consideration  upon  the 
death  of  Miss  Sands,  or  whether  it  was  testamentary  in  character  and 
in  the  nature  of  a  specific  legacy.  The  learned  counsel  for  respondent 
contends  that  upon  the  previous  appeal  the  Court  of  Appeals  must  have 
held  that  this  portion  of  the  instrument  was  contractual,  since  other- 
wise it  would  have  affirmed  the  judgment  dismissing  plaintiff's  com- 
plaint. We  do  not  so  construe  the  decision,  and  deem  ourselves 
warned  by  the  language  of  the  opinion  that  the  court  considered  this 
<]uestion  an  open  one.  We  must  tfierefore  at  the  threshold  of  this  case 
determine  it,  for  if  plaintiff  is  not  a  creditor,  she  cannot  maintain  this 
action.  Personal  Property  Law,  Consol.  Laws  1909,  c.  41  (Laws  1909, 
c.  45)  §  19;  Real  Property  Law,  Consol.  Laws  1909,  c.  50  (Laws  1909, 
c.  52)  §  268. 

f1,2]  We  think  that  the  contractual  part  of  the  instrument  under 
consideration  was  limited  to  an  obligation  upon  the  part  of  plaintiff  to 
care  for  Miss  Sands  "in  sickness  and  health  as  long  as  she  lived,  and 
to  an  obligation  upon  the  part  of  the  latter  to  pay  her  $70  a  month 
therefor,  and  that  the  remaining  provisions  of  said  instrument  are  tes- 
tamentary in  character.  Whether  it  is  sufficient  as  a  will,  if  the  prop- 
erty had  still  remained  in  the  safe  deposit  box,  it  is  not  now  essential 
to  determine.  The  important  question  is  as  to  the  nature  of  this  clause 
of  the  instrument,  whether  this  sum  was  to  be  paid  for  the  care  "in 
sickness  and  health"  which  plaintiff  was  to  give  to  decedent,  or  whether 
this  was  already  provided  for  by  the  preceding  clauses  of  the  same 
instrument,  and  this  provision  for  the  payment  of  $20,000  was  in  the 
nature  of  a  gift,  the  promise  to  make  which  may  have  been  induced 
by  the  hope  and  expectation  that  the  promisor  would  receive  such  care, 
but  which  formed  no  part  of  the  consideration  therefor.  That  has  been 
termed  a  "testamentary  disposition"  which  is  contained  in  "an  instru- 
ment by  which  a  person  makes  a  disposition  of  his  property  to  take  ef- 
fect after  death."  Jarman  on  Wills,  11.  And  again,  it  is  "the  legal 
declaration  of  a  man's  intentions  of  what  he  wills  to  be  performed 
after  his  death."  Langdon  v.  Astor's  Executors,  16  N.  Y.  9,  on  p8^ 
49;  Hubbard  v.  Hubbard,  12  Barb.  148,  on  page  153.  Any  writing, 
however  informal  it  may  be,  with  the  expressed  intent  of  giving  a 
posthumous  destination  to  the  maker's  property,  is  testamentary  in 
character,  and  if  executed  in  accordance  with  the  statutory  require- 
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ments,  will  be  a  good  testamentary  disposition.  Robinson  v.  Brewster 
140  111.  649,  30  N.  E.  683,  33  Am.  St.  Rep.  265 ;  Olney  v.  Howe,  8S 
111.  556,  31  Am.  Rep.  105;  Cover  v.  Stem,  67  Md.  449,  10  AU.  231,  ] 
Am.  St.  Rep.  406;  Coulter  v.  Shelmacline,  204  Pa.  120,  53  Atl.  638 
In  Robinson  v.  Brewster,  supra,  a  paper  which  was  in  form  an  assign 
ment  of  all  the  maker's  property  was  held  to  be  of  such  a  nature.  Ir 
Cover  V.  Stem,  supra,  the  direction  was  "at  my  death,  my  estate  oi 
my  executor  pay  to  July  Ann  Cover  three  thousand  dollars."  In  Coul 
ter  V.  Shebnadine,  supra: 

"For  value  recelTed  I  hereby  will  and  assign  all  my  rig^t,  title,  Interest  ant 
claim  to  the  land  described  In  the  within  deed  to  Diana  McGahey,  •  •  ' 
provided  this  assignment  shall  not  be  of  any  effect  until  after  my  death."  ° 

In  each  of  these  cases  the  court  held  that  the  character  of  the  dispo 
sition  was  testamentary  and  not  contractual,  although  in  each  instance 
because  not  executed  in  compliance  with  the  statutory  requirement 
respecting  a  will,  the  attempted  disposition  failed. 

Treating  the  clause  beginning  with  the  words  "and  at  my  death' 
separate  and  distinct  from  that  which  precedes,  it  would  seem  cleai 
that  such  is  the  character  of  this  disposition.  The  preceding  words 
taken  in  connection  with  the  established  facts  in  the  case,  tend  t< 
strengthen  rather  than  detract  from  this  impression.  For  six  months 
namely,  from  the  1st  of  November  until  the  1st  of  May,  the  sum  o: 
$25  a  month  was  paid  as  rent  for  the  apartment  where  plaintiff  anc 
decedent  resided.  It  also  appeared  that  previous  to  going  to  live  witl 
plaintiff.  Miss  Sands  paid  $6  a  week  for  her  board,  and  that  she  pai< 
a  similar  amount  for  a  short  time  after  she  went  to  reside  with  de 
f  endant.   As  one  of  the  witnesses  called  by  plaintiff  testified : 

"Miss  Sands'  remark  about  board  was  that  she  always  paid  |6  a  weel 
wherever  she  went,  because  she  did  not  want  to  be  under  obligations  to  any 
body." 

The  sum  of  $70  a  month,  therefore,  would  be  ample  to  provide  foi 
her  board,  for  the  rent  of  the  apartment,  and  still  leave  something  f oi 
other  purposes.  The  practical  construction  put  upon  the  instrument  b] 
both  parties  sustains  this  view.  After  Miss  Sands  had  left  plaintif 
and  had  gone  to  reside  with  defendant,  plaintiff  presented  a  bill  f oi 
services  up  to  the  time  when  she  left  (May  1,  1900).  For  the  firs 
month,  which  was  before  the  date  of  the  agreement,  plaintiff  charge< 
$50.  After  that  her  claim  was  at  the  rate  of  $70  a  month  under  tht 
agreement,  and  the  balance  remaining  after  crediting  Miss  Sands  witl 
paj^ents  made,  and  which  amounted  to  $153,  was,  after  some  nego 
tiations  and  correspondence  in  June,  1900,  paid  to  and  accepted  b] 
plaintiff.  Again,  as  testified  to  by  plaintiff's  witnesses,  in  speaking  oi 
the  instrument  in  question  on  several  occasions,  Miss  Sands  said  tha 
a  will  could  be  broken,  but  a  contract  never.  And  again,  that  she  ha< 
been  advised  by  her  lawyer  that : 

"As  long  as  yon  live,  Miss  Sands,  yon  can  control  yoor  money  and  give  1 
all  away,  but  at  your  death  whatever  Is  left  this  contract  will  cover." 

It  is  true  that  in  speaking  of  this  Instrument,  as  to  the  contents  oJ 
which  Miss  Sands  seemed  to  have  been  ignorant  until  a-  copy  thereof 
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was  sent  to  her  a  short  time  before  the  settlement  above  referred  to, 
and  after  she  had  ceased  to  reside  with  plaintiff,  both  she,  and  on  other, 
occasions  the  defendant  also,  speaking  of  the  instrument  as  a  whole,  re- 
ferred to  it  as  a  contract.  Mistaken  terminology  cannot  establish  legal 
rights.  G}lor  is  further  lent  to  the  theory  that  this  disposition  of 
$^,000  was  testamentary  in  character  hy  the  fact  that,  as  part  of  the 
same  clause  of  the  same  instrument,  plaintiff  was  made  the  agent  of 
Miss  Sands  after  her  death  to  deliver  a  portion  of  her  property  to 
others,  which  clearly  is  in  the  nature  of  a  posthumous  disposition  there- 
of. Finally,  the  provision  that  "all  my  clothing  and  wearing  apparel 
and  silver  (in  short)  everything  in  the  house  shall  be  Mary  F.  Ga 
Nun's,"  must  be  construed  as  rdating  to  a  condition  of  affairs  existing 
at  the  death  of  Miss  Sands,  and  not  prior  thereto.  If  some  of  the  cloth- 
ing in  existence  when  the  instrument  was  made  had  been  worn  out 
in  the  interval  between  the  date  thereof  and  Miss  Sands'  death,  could 
plaintiff  insist  that  the  value  thereof  should  be  made  good  to  her? 
We  think  not. 

[3]  If  this  clause  of  the  contract  is  testamentary  in  character,  then 
it  seems  clear  that  the  gift  of  $20,000  was  in  the  nature  of  the  gift  of  a 
specific  legacy ;  and,  Aere  being  no  such  amount  in  any  safe  deposit 
vault  in  New  York  at  the  time  of  Miss  Sands'  death,  the  gift  fails.  A 
specific  legacy  has  been  defined  to  be  "a  bequest  of  a  specified  part  of 
a  testator's  personal  estate  distinguished  from  all  others  of  the  same 
kind."  Crawford  v.  McCarthy,  159  N.  Y.  514,  54  N.  E.  277;  Dauel 
V.  Arnold,  201  111.  570,  on  page  579,  66  N.  E.  846 ;  Roquet  v.  Eldridge, 
118  Ind.  147,  20  N.  E.  733;  Holt  v.  Libby,  80  Me.  329,  14  Atl.  201. 
Where  the  subject-matter  of  a  specific  testamentary  gift  is  not  in  exist- 
ence at  the  time  of  testator's  death,  the  gift  fails.  Crawford  v.  Mc- 
Carthy, supra.  It  follows,  then,  that  the  judgment  entered  in  this  case 
must  be  reversed. 

It  may  not  be  amiss,  however,  to  remark  in  conclusion  that,  even  if 
the  action  would  lie,  it  is  doubtful  if  the  evidence  sustains  the  findings 
of  resulting  insolvency  from  such  conveyances  as  were  made  to  de- 
fendant, or  that  such  conveyances  were  entirely  voluntary.  It  does 
appear  that  within  a  short  time  after  Miss  Sands  went  to  live  with  de- 
fendant she  ceased  to  p^  board,  and  that  thereafter  defendant  did  pro- 
vide and  care  for  her  for  nearly  or  quite  six  years;  that  during  the 
later  months  of  her  life  she  provided  her  with  a  nurse,  which  her  con- 
dition then  made  necessary,  and  that  defendant  herself  paid  the  funeral 
expenses,  exceeding  in  amount  the  sum  of  $500,  although  it  is  admitted 
that  she  did  receive  funds  from  Miss  Sands  to  enable  her  to  make  the 
payments  last  referred  to.  Neither  is  there  any  evidence  that  by  reason 
of  the  transfers  which  the  learned  court  at  Special  Term  has  found 
were  made  to  defendant,  if  the  evidence  sustained  such  findings,  Miss 
Sands  thereby  became  insolvent.  We  fail  to  discover  any  evidence  as 
to  the  amount  or  value  of  Miss  Sands'  property  at  the  time  when  the 
promise  to  give  plaintiff  $20,000  was  made,  if  such  promise  could  be 
deemed  an  absolute  one,  and  contractual  in  character.  In  his  brief  the 
learned  counsel  for  the  respondent  contends  that  at  the  time  of  the  ex- 
ecution of  this  agreement  Miss  Sands  was  worth  in  the  neighborhood  of 
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$60,000,  although  it  is  difficult  to  see  upon  what  evidence  in  this  cas( 
he  bases  such  contention.  If  that  is  so,  the  transfers  to  defendant 
assuming  all  of  them  to  have  been  made  without  consideration,  did  no 
of  themselves  render  Miss  Sands  insolvent.  The  fact  that  at  the  tim( 
of  her  death  she  possessed  no  property  at  the  most  would  only  justif; 
the  conclusion  that,  by  reason  of  conveyances  to  others  than  defend 
ant,  such  result  had  been  produced. 

[4]  The  affirmative  evidence  with  regard  to  the  use  of  any  portioi 
of  property  which  originally  belonged  to  Miss  Sands  in  the  purchase  o 
the  Mt.  Vernon  property  depends  entirely  upon  the  testimony  of  tw< 
persons  who  were  employed  as  detectives,  and  consists  of  an  admis 
sion  alleged  to  have  been  made  by  defendant  to  them,  which,  in  thi 
first  instance,  was  not  brought  out  on  direct  examination.  It  is  tru 
that  defendant  did  not  take  the  stand  and  deny  the  making  of  these  ad 
missions,  and  in  a  civil  action  whatever  inference  is  justly  to  be  draw: 
from  that  plaintiff  is  entitled  to.  None  the  less,  the  evidence  is  wea! 
and  unsatisfactory. 

Where,  as  it  appears  in  this  case,  plaintiff  has  been  fully  compensatei 
for  all  of  the  services  which  she  actually  rendered,  a  court  of  equit 
should  not  feel  called  upon,  hy  a  strained  construction  of  an  instrumen 
in  the  handwriting  of  the  person  claiming  benefits  under  it,  or  by 
strained  construction  of  the  evidence,  to  award  the  plaintiff  the  sum  o 
$20,000  for  no  services  whatsoever. 

The  judgment  appealed  from  should  be  reversed,  upon  questions  o 
fact  as  well  as  of  law ;  and,  as  the  action  cannot  be  maintained,  judg 
ment  should  be  directed  dismissing  the  complaint,  with  costs. 


(168  App.  Dlv.  778.) 

SMIDT  v.  BUFFALO  COLD  STORAGE  00. 
iSupreme  Court,  Appellate  Division,  Fourth  Department    November  12,  1913 

1.  Master  and  Skbvant  ({  117*) — ^Liability  fob  InjuitiK»— Ursatk  Plac 

TO  WOEK. 

Where  a  competent  and  trustworthy  employ^,  whose  principal  duty  ha 
been  to  operate  an  elevator,  was  placed  at  the  elevator  with  fall  and  e: 
plidt  instmctions  to  see  that  It  was  not  operated  into  the  basement  wbU 
other  employes  were  working  in  the  elevator  shaft,  the  employer  pe: 
formed  its  full  duty  to  the  employes  In  the  shaft  without  blocking  tli 
elevator,  disconnecting  the  current  by  a  switching  device  which  was  nev« 
used  except  in  case  of  accident  and  in  using  which  grave  danger  wonl 
be  encountered,  or  removing  the  car  itself  from  the  shaft,  and  hence 
was  not  liable  where  such  employ^  left  his  post  and  during  his  absen< 
another  employe,  ignorant  that  any  one  was  in  the  shaft,  lowered  tl 
elevator,  injuring  an  employe  working  in  the  shaft. 

(E3d.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  M  IT 
208;   Dec.  Dig.  }  U7.*] 

2.  Masteb  aitd   Skbvant  di  101,   102*) — Liabilitt  fob  iNjmiKS— tFitau 

Placb  to  Wobk. 

It  is  not  a  master's  duty  to  furnish  employes  an  absolutely  safe  pla< 
to  work ;  it  being  called  ui)on  only  to  use  reasonable  care  and  pruden( 
in  supplying  such  a  place. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  K  13 
171,  174,  178-184,  192;   Dec.  Dig.  |§  101,  102.*] 

*For  other  casee  sse  lama  topic  ft  i  nuubbx  In  D«c.  ft  Am.  Digi.  ItOT  to  data,  ft  Rap'r  Indez< 
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8.  Mabteb  Airs  BvaYAKT  (H  101,  102*) — ^Actions  vob  Injttriks— Quzstiors 

won  Jt7BT. 

Wbere  an  elevator  In  a  warehouse  was  complete  and  bad  been  In  oper- 
ation for  montbs,  the  fact  that  the  warehouse  was  In  some  respects  In- 
complete and  that  employes  working  In  the  elevator  shaft  were  placing 
a  door  on  the  shaft  did  not  authorize  the  jury  to  find  that  the  circum- 
stances were  extraordinary  so  as  to  impose  on  the  employer  the  dnt7  of 
exercising  greater  care  than  under  ordinary  circumstances. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H  135, 
171,  174, 178-184,  192 ;  Dec.  Dig.  ||  101,  102.*! 

Emse,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  John  Smidt  against  the  Buffalo  Cold  Stor^e  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

See.  also,  151  App.  Div.  901,  135  N.  Y.  Supp.  1143. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

Kimball  &  Stowe,  of  Buffalo  (Franklin  D.  L.  Stowe,  of  Buffalo,  of 
counsel),  for  appellant. 

Aaron  Fybush,  of  Buffalo  (Frank  C.  Ferguson,  of  Buffalo,  of  coun- 
sel), for  respondent. 

MERRELL,  J.  This  action  is  brought  by  the  plaintiff  to  recover 
of  the  defendant  damages  which  he  claims  to  have  sustained  by  rea- 
son of  defendant's  negSgence.  The  action  has  twice  been  tried;  the 
first  trial  resulting  in  a  verdict  in  favor  of  plaintiff  of  the  sum  of  $6,- 
500.  Judgment  thereon  was  reversed  on  appeal  to  this  court  and  a 
new  trial  ordered.  Upon  the  second  trial  a  verdict  was  rendered  in 
favor'of  the  plaintiff  and  against  defendant  for  the  sum  of  $10,000. 
This  appeal  is  from  the  judgment  entered  upon  said  last-mentioned 
verdict.  On  the  last  trial  the  case  was  submitted  to  the  jury  as  a  com- 
mon-law action  and  not  under  the  Employers'  Liability  Act.  The 
facts  briefly  are  as  follows : 

[1]  On  July  8,  1910,  the  plaintiff,  an  employe  of  defendant  at  its 
cold  storage  plant  in  Buffalo,  was  working  in  an  elevator  shaft  in  one 
of  defendant's  warehouses.  The  particular  warehouse  in  which  plain- 
tiff was  employed  was  of  comparatively  recent  construction,  having 
been  built  about  two  years.  The  elevator  in  question  had  been  in  use 
only  about  three  months.  On  the  day  in  question,  plaintiff,  with  sev- 
eral fellow  workmen,  was  engaged  in  installing  a  door  leading  from 
the  basement  into  the  elevator  shaft.  The  door  was  heavy,  being  of 
refrigerator  construction,  and  required  the  services  of  a  number  of 
men.  The  principal  part  of  the  work  of  setting  up  this  door  was  ac- 
compUshed  during  the  forenoon,  and  at  the  time  tiie  plaintiff  and  his 
fellow  workmen  left  for  their  luncheon  at  noon  practically  all  that  re- 
mained for  them  to  do  was  to  lift  the  door,  which  had  been  attached 
by  its  hinges  to  the  frame,  and  place  the  whole  structure  in  an  upright 
position  in  the  opening  between  the  basement  and  the  elevator  shaft. 
To  insure  the  safety  of  those  employed  in  the  shaft,  including  plaintiff, 

*For  oUier  cum  see  ume  topic  ft  i  numbeb  in  Dec.  ft  Am.  Digs.  IMT  to  date,  ft  Rep'r  Indexes 
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one  Sanders,  who  seems  to  have  been  in  charge  of  the  work,  placed  an 
employe,  Bernhardt,  on  the  first  floor  at  the  elevator,  with  full  and 
explicit  instructions  to  see  to  it  that  the  elevator  was  not  operated 
down  into  the  basement  by  any  one  while  the  work  was  in  progress 
and  the  men  in  the  shaft.  Bernhardt  was  a  competent  and  trustworthy 
employe  of  a  year's  connection  with  the  concern.  It  had  been  his  prin- 
cipal duty  to  operate  the  elevator  between  the  different  floors  of  the 
establishment  for  carrying  freight  and  packages.  The  instructions 
given  him  were  repeated  several  times  and  were  heard  and  understood 
by  the  plaintiff,  the  plaintiflf  testifying  that  he  heard  Sanders  tell  Bern- 
hardt, the  elevator  man,  not  to  let  any  one  run  the  elevator  down; 
that,  while  he  was  not  familiar  with  much  of  the  English  language,  he 
understood  that;  and  that  he  heard  Bernhardt  reply,  "All  right" 
Plaintiff  also  testified  that  he  heard  Sanders  tell  the  elevator  man  this 
before  dinner  and  once  after;  that  he  heard  him  tell  him  twice;  that 
he  heard  Sanders  say  to  Bernhardt,  "Don't  let  any  one  run  the  ele- 
vator down."  Sanders  testified  upon  the  trial  of  his  repetition  several 
times  to  Bernhardt  of  such  explicit  instructions. 

Upon  the  return  of  the  plaintiff  and  his  fellow  workmen  after 
luncheon  on  the  day  he  was  injured,  he,  with  two  others,  first  went  in- 
side the  elevator  ^haf  t  and  the  door  was  placed  upright  in  the  opening. 
Sanders  and  another  coemploye  of  plaintiff,  who  had  been  with  him 
inside  the  elevator  shaft,  then  by  means  of  a  ladder  climbed  out  upon 
the  first  floor,  leaving  plaintiff  inside  the  shaft  to  wedge  up  the  struc- 
ture while  they  went  outside  and  fastened  it  securely.  Sanders  testi- 
fied that,  as  he  came  up  out  of  the  shaft  preparatory  to  descending 
into  the  basement  on  the  outside,  he  saw  Bernhardt,  and  that  he  was 
standing  right  by  the  shaft  and  had  been  looking  down ;  that  he  said 
to  him  that  there  was  still  a  man  down  in  the  saktt,  and  that  h6  must 
be  very  careful  and  let  no  one  run  the  elevator  down,  because  plaintiff 
had  no  way  to  get  out,  because  they  were  going  to  put  the  door  in  the 
opening;  that  Bernhardt  replied,  "All  right,  I  will  watch  it;"  that 
Sanders  then  left  him  right  there  by  the  elevator  shaft  right  by  the 
door  and  descended  into  the  basement.  For  some  tmexplained  reason 
Bernhardt  does  not  seem  to  have  been  faithful  to  his  trust  and  upon 
some  pretext  left  his  post  of  duty  and  during  his  absence  another  em- 
ploye ignorant  of  plaintiff's  position,  entered  the  elevator  and  de- 
scended with  it  upon  plaintiff,  causing  him  serious  injury. 

The  elevator  was  operated  by  means  of  electricity,  and  by  a  cable 
it  was  within  the  power  of  Bernhardt,  as  he  stood  at  his  post  where 
Sanders  left  him,  to  immediately  stop  the  elevator,  if  any  attempt  was 
made  to  move  it. 

It  is  claimed  on  the  part  of  plaintiff  that  defendant  did  not  discharge 
its  full  duty  to  plaintiff  in  the  premises,  and  that  either  the  power 
should  have  been  turned  off  or  some  mechanical  means  provided  to 
block  the  elevator  while  the  plaintiff  was  in  the  dangerous  position  at 
the  bottom  of  the  shaft.  I  am  unable  to  adopt  this  view  or  to  under- 
stand how  the  defendant  can  justly  be  held  liable  for  plaintiff's  un- 
fortunate accident.  It  seems  to  me  that  the  defendant,  when  it  placed 
Bernhardt,  concededly  an  intelligent  and  competent  man,  in  charge  of 
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the  elevator,  with  explicit  directions  repeatedly  givetv  him  not  to  per- 
mit the  elevator  to  be  lowered,  he  then  understanding  fully  the  opera- 
tion of  the  car  and  being  in  a  position  to  control  it  at  all  times,  dis- 
charged its  full  duty  toward  the  plaintiff.  No  question  is  raised  as  to 
Bernhardt's  competency  or  qualifications  for  the  work.  He  had  al- 
ways proven  reliable  and  he  was  thoroughly  familiar  with  the  opera- 
tion of  the  car.  Had  he  attended  to  his  duty  and  obeyed  his  instruc- 
tions, plaintiff  would  not  have  been  injured.  It  seems  to  me  that  the 
precaution  that  the  defendant  took  was  that  which  a  reasonably  pru- 
dent person  would  naturally  take.  All  that  the  defendant  was  called 
upon  to  do  was  to  exercise  reasonable  care  for  the  protection  of  its 
employes.  It  is  very  easy  to  look  back,  now  that  Bernhardt  disobeyed 
his  instructions,  and  say  how  plaintiff  might  have  been  protected.  It 
probably  was  within  the  power  of  the  defendant  to  build  a  falsework 
within  the  shaft  or  otherwise  block  the  car  so  that  it  would  be  impossi- 
ble to  lower  it.  Indeed,  it  might  have  removed  the  car  itself  from  the 
shaft,  but  it  would  not  be  required  in  the  exercise  of  ordinary  care 
to  do  that.  Plaintiff's  injury  was  the  direct  result  of  the  carelessness 
of  a  competent  fellow  servant,  and  it  seems  to  me  that  plaintiff,  know- 
ing fully  of  the  nature  of  the  precautions  taken  by  defendant  for  his 
safety,  clearly  understanding  that  the  operation  of  the  car  was  to  be 
stopped  by  the  placing  of  Bernhardt  on  watch,  engaging  in  the  work 
that  he  did,  assumed  the  risk  of  his  employment. 

Plaintiff's  suggestion  that  prudence  would  have  led  defendant  to 
disconnect  the  current  by  the  switching  device  in  the  pent  house  at  the 
top  of  the  elevator  shaft,  and  so  stop  the  operation  of  the  car  during 
the  prosecution  of  the  work  in  the  shaft,  is  hardly  reasonable.  The 
device  mentioned  was  an  automatic  contrivance  whereby,  in  case  of  ac- 
cident, automatically  the  car  was  stopped.  According  to  the  testimony, 
it  never  was  used  for  the  purpose  suggested,  and  it  would  appear  that 
in  attempting  to  switch  off  the  curent  in  that  manner  grave  danger 
would  be  encountered. 

[2]  As  before  stated,  it  seems  to  me  that  the  master  in  this  case 
discharged  its  whole  duty  to  the  plaintiff  by  placing  Bernhardt  on 
watch.  It  is  not  the  master's  duty  to  furnish  its  employes  with  an 
absolutely  safe  place  to  work.  He  is  only  called  upon  to  use  reasonable 
care  and  prudence  in  supplying  such  a  place.  Harley  v.  B.  C.  M.  Co., 
142  N.  Y.  34,  36  N.  E.  813.  To  place  upon  the  master  a  greater  duty 
would  be  to  compel  him  to  insure  the  safety  of  his  employ^.  Butler 
V.  Townsend,  126  N.  Y.  105,  26  N.  E.  1017;  Sheridan  v.  Interborough 
Co.,  101  App.  Div.  535,  91  N.  Y.  Supp.  1052;  Wootten  v.  Flatbush 
Gas  Co.,  102  App.  Div.  294, 92  N.  Y.  Supp.  380. 

[3]  In  submitting  the  case  at  bar  to  the  jury,  the  court  used  this 
language : 

"Under  ordinary  clrcomstances  the  master  has  performed  Mb  duty  when 
be  has  furnished  proper  equipment,  proper  men  to  operate  It,  and  proper  safe- 
gi.iards  against  accident  in  the  ordinary  operation  of  machinery,  but  It  Is 
urged  here  that  the  circumstances  were  extraordinary." 

It  would  appear  that  it  was  upon  the  theory  that  the  circumstances 
here  were  extraordinary  that  led  the  court  to  submit  the  case  to  the 
144N.Y.S.— 80 
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jury.  It  does  not  seem  to  me  that  the  fact  that  the  warehouse  was  ii 
some  respects  incomplete,  particularly  that  the  door  in  question  wai 
being  erected,  is  sufficient  to  authorize  the  jury  to  find  that  the  dr 
cumstances  concerning  this  accident  were  extraordinary. 

The  position  in  which  plaintiff  was  placed  differed  in  no  d^ree  is 
the  danger  to  him  than  as  though  he  had  been  called  into  the  elevato 
shaft  on  other  duties  than  construction  work.  So  far  as  the  car  wa 
concerned,  it  was  complete  and  it  had  been  in  operation  for  somi 
months.  While  plaintiff  was  engaged  in  installing  the  door  in  question 
he  was  in  no  more  danger  than  as  though  he  had  entered  the  shaft  t( 
clean  it  or  upon  some  other  errand.  He  would  have  been  in  a  liki 
dangerous  position  in  either  case,  and  his  danger  was  in  no  wise  in 
creased  because  of  the  fact  that  he  was  engaged  in  new  construction 

It  seems  to  me  the  case  at  bar  is  in  principle  like  the  recent  decisioi 
of  Kennedy  v.  Wanamaker,  145  App.  Div.  428,  129  N.  Y.  Supp.  1053 
affirmed  without  opinion  207  N.  Y.  724,  101  N.  E.  1107.  In  that  casi 
the  employe  was  sent  into  the  elevator  shaft  for  the  purpose  of  clean 
ing  it.  The  man  charged  with  the  duty  of  operating  the  car  was  tol( 
by  the  employ^  before  he  entered  the  shaft  that  he  was  about  to  do  s< 
for  the  purpose  of  cleaning  it  in  the  basement,  and  directed  such  oper 
ator  to  post  the  usual  notices,  "Elevator  not  running,"  and  the  elevato 
was  brought  to  a  stop  at  the  first  floor  as  it  was  me  duty  of  the  op 
erator,  according  to  custom,  to  hold  it  until  notified  by  the  man  in  thi 
shaft  that  his  work  below  had  been  completed.  The  operator  disre 
garded  this  instruction,  shot  his  elevator  to  the  sixth  floor,  causing  thi 
counterweights  to  descend  and  injure  the  man  in  the  shaft.  The  cour 
held  in  that  case  that  the  provisions  for  the  operative's  safety  wen 
sufficient,  and  that  he  assumed  the  risk  of  the  negligence  of  the  op 
erator;  that  he  was  as  fully  acquainted  with  the  manner  in  whid 
the  work  was  done  and  knew  the  danger  quite  as  well  as  his  employer 
The  testimony  shows  in  the  case  at  bar  that  Smidt  clearly  understoo< 
the  method  which  had  been  adopted  for  his  protection. 

The  Wanamaker  Case,  it  seems  to  me,  is  directly  in  point,  and  thi 
court  there  held  that  the  negligence  which  caused  the  injury  was  tha 
of  a  competent  coemploy6,  and  that  such  negligence  on  his  part  wa 
assumed  by  the  plaintiff.  I  think  the  same  applies  to  the  case  at  bar 
and  am  therefore  of  the  opinion  that  under  well-settled  law  the  plain 
tiff  cannot  recover,  and  that  the  judgment  and  order  of  the  court  beloD 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant  b 
abide  event.    All  concur,  except  KRUSE,  P.  J.,  who  dissents. 

KRUSE,  P.  J.  (dissenting).  The  plaintiff  has  succeeded  twice  be 
fore  a  jury  and  in  each  instance  the  trial  judge  has  permitted  the  ver 
diet  to  stand.  Upon  the  first  appeal  to  this  court  it  was  held  tha 
prejudicial  error  had  been  committed  in  admitting  testimony,  not  tha 
the  defendant  had  as  a  matter  of  law  fully  performed  its  duty  to  th 
plaintiff,  as  seems  to  be  held  in  the  prevailing  opinion.  The  (juestio: 
relating  to  evidence  is  not  now  in  the  case.  The  other  question  wa 
in  the  case  upon  the  first  appeal  and  is  here  now.  It  is  now  propose 
to  hold  that  there  is  no  liability  at  all.  I  cannot  take  that  view  of  th 
case. 
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The  plaintiff  was  set  at  work  to  help  the  carpenter  in  the  work 
of  putting  doors  in  the  elevator  shaft  at  the  bottom  of  the  shaft.  It 
was  not  the  work  of  a  moment  The  two  men  had  worked  a  good  part 
of  the  forenoon  and  were  continuing  their  work  in  the  afternoon, 
when  the  accident  occurred.  The  foreman  knew  that  the  men  Were 
required  to  work  in  the  shaft,  and  that  they  would  be  in  danger  if 
the  elevator  came  down.  He  also  knew  that  if  the  elevator  met  with 
an  obstruction  in  its  downward  course  it  would  stop  and  automatically 
turn  oS  the  power  so  that  it  could  not  be  moved  up  or  down  until 
the  power  was  again  made  effective.  That  was  just  what  happened 
upon  this  occasion,  when  the  elevator  came  down  upon  the  plaintiff. 
When  the  progress  of  the  elevator  was  sufficiently  arrested  by  coming 
in  contact  with  the  plaintiff  to  turn  off  the  power,  it  stopped,  holding 
him  and  crushing  him  until  the  power  was  again  applied.  Prom  what 
the  foreman  told  Bernhardt,  who  is  called  the  elevator  man,  the  infer- 
ence is  sought  to  be  drawn  tiiat  the  elevator  was  not  to  be  moved  at  all 
while  the  work  below  was  in  progress,  and  that  Bernhardt  was  expected 
to  stay  there  all  the  time  and  do  nothing  else  but  to  see  that  the  ele- 
vator was  not  moved.  That  was  not  what  the  foreman  told  Bernhardt, 
and  I  think  uie  inference  is  quite  to  the  contrary.  If  it  was  intended 
that  the  elevator  should  not  be  operated  from  the  time  the  men  com- 
menced work  until  they  had  completed  their  job,  it  hardly  seems  rea- 
sonable that  a  man  would  be  stationed  at  the  elevator  whose  only  duty 
was  to  watch  it  and  prevent  its  being  moved,  when  that  could  be  ac- 
complished by  simply  turning  off  the  power.  It  would  have  taken  but 
a  few  moments  to  have  turned  off  the  power,  and  then,  as  the  foreman 
himself  testifies,  the  elevator  could  not  have  been  operated  and  would 
have  been  entirely  safe.  That,  I  think,  the  jury  was  warranted  in  find- 
ing should  have  been  done  in  the  exercise  of  reasonable  prudence  and 
with  due  regard  for  the  safety  of  the  men  below,  and  for  any  neglect 
of  duty  in  that  regard  the  defendant  is  liable,  since  it  was  the  duty  of 
the  defendant  to  adopt  a  method  reasonably  adequate  to  prevent  the 
elevator  from  being  operated  and  injuring  the  plaintiff  while  he  was 
engaged  in  this  perilous  work.  That  duty  the  defendant  could  not 
del^;ate  to  either  the  foreman  or  Bernhardt  or  any  other  subordinate 
and  escape  liability  for  want  of  care  in  that  regard.  I  assume  that  was 
what  the  learned  trial  judge  had  in  mind  in  charging  the  jury  that 
in  operating  the  elevator  Bernhardt  was  not  an  employe  but  performing 
the  duty  of  a  master.  Perhaps  that  statement  was  too  broad,  but  the 
grounds  of  liability  as  finally  stated  leaves  the  defendant,  I  think,  with- 
out cause  for  complaint. 

Defendant's  counsel  also  requested  the  court  to  charge  that,  if  the 
accident  was  caused  by  the  negligence  of  Bernhardt  in  failing  to  carry 
out  his  instructions  and  those  instructions  were  adequate,  then  the  ac- 
cident was  caused  by  the  negligence  of  a  fellow  servant  and  the  plain- 
tiff could  not  recover.  While  that  request  was  refused,  I  think  the 
error,  if  any,  was  cured  by  subsequently  leaving  the  question  to  the 
jury  as  to  whether  the  means  adopted  to  prevent  the  accident  and  pro- 
tect the  plaintiff  working  in  the  shaft  were  reasonably  adequate. 

I  therefore  reach  the  conclusion  that  the  judgment  and  order  should 
be  afBrmed. 
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a58  App.  Dlv.  788.) 

VILLAGE  OF  CARTHAGE  t.  COLLIOAN. 

(Supreme  Court,  Appellate  DlTlsion,  Foortb  Department    November  12, 1913.] 

1.  Health  ({  10*)— Obdebs  or  Boabds  ot  Health— Bequisiteb  aitd  Siiffi- 

'OIENOY. 

Laws  1009,  c.  49  (Consol.  Laws  1909,  c.  45)  i  21,  proTldes  that  local 
boards  of  bealth  may  make  and  publish,  from  time  to  time,  all  orders  and 
regulations  deemed  necessary  and  proper  for  tbe  preservation  of  life  and 
health,  and  that  they  may  make,  without  publication  thereof,  such  orders 
and  regulations  for  the  suppression  of  nuisances,  and  concerning  all  othei 
matters  In  its  Judgment  detrimental  to  the  public  health  in  special  or  in- 
dividual  cases,  not  of  general  application,  and  serve  copies  thereof  upoi 
the  owner  or  occupant  of  any  premises  whereon  such  nuisances  or  othei 
matters  exist,  and  that  they  may  prescribe  and  Impose  penalties  for  the 
violation  of,  or  failure  to  comply  with,  any  of  its  orders  or  regulatlona 
not  exceeding  $100  for  a  single  violation,  to  be  sued  for  by  the  manidpal 
lt7.  A  village  board  of  health,  as  shown  by  its  records,  decided  to  notU^ 
defendant  that  he  must  not  pump  his  cesspool  out  on  the  ground,  and 
that  the  village  attorney  draw  up  such  notice.  A  notice  was  drawn  ui 
and  served,  signed  by  the  bealth  ofBcer  of  the  village,  and  reciting  that  II 
was  by  order  of  the  board  of  health,  forbidding  defendant  to  pnmp  or  other 
wise  empty  the  contents  of  tbe  cesspool  upon  the  surface  of  the  gronnd 
Held,  that  there  was  no  such  formal  order  or  regulation  by  tbe  board  ai 
la  contemplated  by  tbe  statute. 

[Ed.  Note.— For  other  cases,  see  Health,  Cent.  Dig.  {  8 ;  Dec.  Dig.  {  10.*; 

2.  Health  (S  10*) — Boabds  of  Health — Abatement  of  Nuisawces — Notice, 

Such  notice  was  not  such  a  notice  as  is  contemplated  by  the  statute,  as 
It  contained  no  copy  of  any  order  made  by  the  board  of  health. 
[Ed.  Note. — For  other  cases,  see  Health,  Cent.  Dig.  |  8 ;  Dec.  Dig.  i  10.*; 

3.  Health  (§  6*) — Boabds  or  Health— Authobitt. 

A  village  board  of  health  is  purely  a  creature  of  tbe  statute,  having 
only  such  limited  powers  as  are  delegated  to  it  by  the  Legislature,  and 
such  incidental  powers  as  will  enable  It  to  effect  the  purposes  for  whi<di 
It  was  created ;  and,  when  seeking  to  imtiose  penalties  and  collect  them 
It  must  strictly  comply  with  every  statutory  preliminary  leading  up  tc 
the  collection  thereof. 

[Ed.  Note. — For  other  cases,  see  Health,  Cent  Dig.  f  5;  Dec.  Dig.  f  6.*; 

4.  Health  (|  10*) — Obdebs  or  Boabds  or  Health— REQUisrrES  and  Sxttfi- 

OIENOT. 

Under  Laws  1909,  c.  49  (Consol.  Laws  1909,  c.  45)  i  21,  anthoriztng  locai 
boards  of  health  to  make  such  orders  and  regulations  as  they  may  deen 
necessary  and  proper  for  the  preservation  of  life  and  health,  and  to  pre 
scribe  and  impose  penalties  for  tbe  violation  of,  or  failure  to  complj 
with,  any  of  Its  orders  or  regulations,  an  order  which  prescribed  no  pen 
alty  for  violations  thereof  was  a  nullity. 

[Ed.  Note.— For  other  cases,  see  Health,  Cent  Dig.  {  8;  Dec.  Dig.  i  10.*: 

5.  Health  (§  10*) — Obdebs  or  Boabds  or  Health. 

Under  Laws  1909,  c.  49  (Consol.  Laws  1909,  c.  45)  g  21,  providing  thai 
every  local  board  of  health  shall  make  and  publish  such  orders  and  regu 
lations  as  it  may  deem  necessary  and  proi)er  for  the  preservation  of  life 
and  health,  and  that  it  shall  make  such  orders  and  regulations  for  tb< 
suppression  of  nuisances,  and  concerning  all  other  matters  in  its  judg 
ment  detrimental  to  tbe  public  health  in  special  or  individual  cases,  not 
of  general  application,  and  serve  copies  thereof  upon  tiie  owner  or  oc 
cupant  of  any  premises  whereon  such  nuisances  or  other  matters  exist 
and  that  it  may  prescribe  and  Impose  penalties  for  violations  of,  or  fail 
ure  to  comply  with,  its  orders  or  regulations,  not  exceeding  $100  for  i 

*For  other  cum  see  Mune  topic  ft  i  nuubbb  In  Dm.  ft  Am.  Diss.  1807  to  teto,  ft  Rw'r  Iad«x« 
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single  Tlolatlob  or  failure,  wliere  an  order  in  a  special  case  not  of  general 
application  prescribed  no  penalty  for  Its  ylolatlon,  the  board  could  not, 
after  a  ylolatlon  tbereof,  prescribe  the  penalty  tberefor,  since  the  prop- 
erty'owner  was  entitled  to  be  served  with  a  copy  of  the  order,  and  thus 
be  apprised  of  Its  xn-ovlslons  and  the  penalty  Imposed,  and  the  prescribing 
of  a  penalty  after  the  violation  was  ex  post  facto  and  void. 

[Ed.  Note.— For  other  cases,  see  Health,  Cent  Dig.  {  8;  Dec.  Dig.  |  10.*] 

Kmse,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Jefferson  County. 

Action  by  the  Village  of  Carthage  against  Edward  W.  CoUigan. 
From  a  judgment  for  plaintiff,  and  an  order  denying  a  new  trial,  de- 
fendant appeals.   Reversed,  and  judgment  directed  for  defendant. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

Porter  &  Porter,  of  Carthage,  for  appellant. 
A.  E.  Kilby,  of  Carthage,  for  respondent 

MERRELL,  J.  This  action  was  brought  by  the  plaintiff,  village  of 
Carthage,  to  recover  of  the  defendant,  a  resident  of  said  village,  the 
sum  of  $50  penalty,  which  it  is  claimed  defendant  incurred  through  a 
violation  of  an  order,  which  plaintiff  claims  was  duly  made  by  plain- 
tiff's local  board  of  health,  forbidding  defendant  from  emptying  a 
cesspool  upon  his  premises  in  said  village,  thereby  creating  a  public 
nuisance  and  endangering  the  public  health.  The  plaintiff  is  a  munici- 
pal corporation,  duly  organized,  and  it  would  appear  that  its  local 
board  of  health  was  a  duly  constituted  municipal  body  possessing  such 
powers  as  are  delegated  to  it  by  the  Legislature. 

The  pertinent  facts  upon  which  plaintiff  bases  its  action  against  de- 
fendant are  as  follows :  The  defendant,  at  the  times  mentioned  in  the 
complaint,  was  the  owner  of  three  tenement  houses  in  the  village  of 
Carriage,  situate  upon  North  Washington  street  in  said  village.  Upon 
said  premises,  for  the  purpose  of  receiving  the  drainage  from  said 
tenement  houses,  defendant  had  constructed  a  cesspool.  As  the  cesspool 
became  filled,  in  accordance  with  a  custom  which  would  seem  to  have 
been  in  vogue,  it  was  pumped  out,  and  its  contents  discharged  upon 
the  surface  of  the  ground.  This  cesspool  of  defendant  had  been  thus 
emptied  in  December  before  the  complaint  upon  which  the  health 
board  acted  was  made.  In  May,  1910,  defendant's  cesspool  again  filled 
and  overflowed.  The  local  board  of  health  visited  the  cesspool,  and 
thereupon  defendant's  attention  was  called  to  tjie  unsanitary  condition 
of  the  same.  On  May  31,  1910,  immediately  following  such  investiga- 
tions, the  local  board  of  health  took  formal  action  in  the  matter,  and, 
as  insisted  by  plaintiff,  so  acted  as  to  lay  the  foundation  for  the  present 
action  to  penalize  defendant.  The  chief  issue  on  this  appeal  is  as  to 
whether  the  action  taken  in  the  premises  by  said  board  of  health 
was  regular  and  sufficient,  and  in  conformity  with  the  requirements  of 
the  statute  in  relation  thereto.  At  this  point  a  reference  to  the  statute 
defining  the  duties  and  poweiB  of  local  boards  of  health  and  prescribing 
their  course  of  procedure,  will  best  enable  us  to  discuss  the  questions 

•For  other  cmsM  see  uma  tople  *  t  nuii»b  In  Deo.  A  Am.  Digs.  1907  to  data,  *  Rap'r  Indazae 
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raised  upon  this  appeal,  and  to  discover,  by  applying  the  action  actually 
taken  by  this  board  of  health  to  the  statutory  requirements,  with  what 
degree  it  conformed  therewith. 

[1,  2]  The  statute  in  question  is  chapter  49  of  the  Laws  of  1909, 
art.  3  (Consol.  Laws  1909,  c.  45).  Section  21  defines  the  general  pow- 
ers and  duties  of  local  boards  of  health,  and  so  far  as  is  important  to 
the  questions  under  consideration,  reads  as  follows : 

"Every  such  local  board  shall  make  and  publish  from  time  to  time  all  sach 
orders  and  regulations  as  they  may  deem  necessary  and  proper  tor  the  pres- 
ervation of  life  and  health,  and  the  ezecntion  and  enforcement  of  this  chapter 
In  the  municipality.  It  shall  make  without  publlcatloit  thereof,  such  orders 
and  regulations  for  the  suppression  of  nuisances,  and  concerning  all  other 
matters  In  Us  Judgment  detrimental  to  the  public  health  in  special  or  individ- 
ual cases,  not  of  general  application  and  serve  copies  thereof  upon  the  owner 
or  occupant  of  any  premises  whereon  such  nuisances  or  other  matters  exiat, 
or  upon  which  may  exist  the  canse  of  other  nuisances  to  other  premiaes.  or 
cause  the  same  to  be  consplcnously  posted  thereon." 

It  is  not  claimed  by  the  respondent  that  there  was  made  or  published 
any  order  of  general  application  which  would  control  defendant  in  the 
use  of  his  cesspool ;  it  being  the  contention  that  its  board  of  health  by 
the  action  taken  conformed  to  that  part  of  the  statute  relating  to  "spe- 
cial or  individual  cases,  not  of  general  application." 

Following  the  portion  of  the  statute  above  quoted  the  section  pro- 
ceeds to  prescribe  such  procedure  as  the  local  health  board  may  take 
to  carry  into  effect  its  orders  and  regulations.  It  may  issue  subpoenas 
and  compel  the  attendance  of  witnesses,  administer  oaths,  and  for  those 
purposes  is  clothed  with  the  same  powers  as  a  justice  of  the  peace  of 
the  state  in  a  civil  action.  It  may  issue  warrants,  and  provision  is  made 
for  the  execution  thereof.  As  to  penalties  the  statute  provides  as  fol- 
lows: 

"Every  anch  local  board  may  prescribe  and  Impose  penalties  tor  the  viola- 
tion of  or  failure  to  comply  with  any  of  its  orders  or  regulations,  not  ex- 
ceeding one  hundred  dollars  for  a  single  violation  or  failure,  to  be  sued  foi 
and  recovered  by  It  in  the  name  and  for  the  benefit  of  the  municipality ;  and 
may  maintain  actions  In  any  court  of  competent  Jurisdiction  to  restrain  b} 
injunction  such  violations,  or  otherwise  to  enforce  such  orders  and  regola- 
Uons." 

The  appellant  attacks  the  preliminary  action  of  plaintiffs  board  oi 
health  in  several  particulars,  the  most  vital  of  which  seem  to  me  to  be : 
(1)  That  the  board  failed  to  take  any  formal  action  by  which  it  car 
claim  to  have  made  any  order  or  regulation  for  the  suppression  of  the 
alleged  nuisance,  as  required  by  statute ;  (2)  that  no  copy  of  any  such 
order  was  ever  served  upon  the  defendant,  nor  did  it  cause  the  same 
to  be  conspicuously  posted  on  the  premises;  (3)  that  at  the  time  the 
board  of  health  essayed  to  take  action  it  prescribed  no  penalty  for  a 
violation  of  its  order ;  and  (4)  that  its  action  in  prescribing  and  impos- 
ing a  penalty  of  $50  after  the  alleged  violation  was  unaudiorized,  and 
an  ex  post  facto  act  on  its  part  without  validity. 

Now,  returning  to  the  narrative  of  the  events  as  thejr  occurred,  lei 
us  see  just  what  defendant's  board  of  health  did.  On  said  31st  day  oi 
May,  1910,  a  meeting  of  the  board  was  held,  and  its  action  in  the  prem- 
ises is  best  shown  by  quoting  such  portion  of  the  minutes  of  that  meet- 
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ing  as  relate  to  the  matter  under  consideration.  The  minutes,  as  read 
into  the  record,  contain  die  following: 

"Complaint  was  made  to  the  board  that  a  cesspool  situated  on  the  property 
of  E.  W.  CoIUgan  on  North  Washington  street  had  been  pmnped  out  on  the 
ground  and  that  a  quantity  of  solid  matter  was  left  exposed  on  the  ground 
nearby,  and  that  the  water  was  allowed  to  drain  down  upon  the  surface  of 
the  ground  and  finally  find  an  outlet  down  on  Fulton  street  The  matter 
waa  discussed  at  length  and  on  motion  it  was  decided  to  notUy  Mr.  Golligan 
that  he  must  not  again  pump  his  cesspool  over  on  the  ground,  and  furtliei, 
that  he  moat  abate  the  nulaance  and  that  the  Tillage  attorney  draw  up  such 
notice." 

The  above  is  the  entire  proceeding  had  by  the  board,  and  furnishes 
the  only  evidence  of  the  making  of  an  order  or  regulation  in  the  prem- 
ises by  the  plaintiff's  board  of  health.  Can  we  say  therefrom  that  the 
board  made  any  order  or  regulation  in  accordance  with  the  requirement 
of  the  statute  above  quoted  ?  It  seems  to  me  not.  Beyond  the  recital 
of  the  complaint  that  had  come  to  the  board,  the  only  action  which  it 
seems  to  have  taken  was  its  decision  to  notify  CoUigan  that  he  must  not 
again  pump  his  cesspool  over  the  ground,  and  that  he  must  abate  the 
nuisance,  and  the  only  order  apparently  made  was  "that  the  village 
attorney  draw  up  such  notice."  It  seems  to  me  that,  as  shown  by  the 
proofs  offered,  the  action  of  the  board  fell  far  short  of  such  formal 
action  in  making  an  order  or  regulation  as  the  statute  contemplates. 

What  further  preliminary  action  did  plaintiflf's  beard  of  health  take  ? 
Apparently  the  village  attorney  prepared  the  notice  decided  upon  by 
the  board  at  its  said  meeting  held  on  May  31st,  for  on  June  2,  1910, 
the  following  notice  was  served  upon  defendant: 

"June  2,  1910.  To  Edward  Colligan.  Tou  are  hereby  forbidden  to  pomp 
or  otherwise  empty  the  contents  of  the  cesspool  on  your  property  on  North 
Washington  street  in  the  village  of  Carthage  upon  the  surface  of  the  gronnd 
In  the  vicinity  of  such  cesspool  or  elsewhere  in  the  village  of  Carthage,  by 
order  of  the  board  of  health,  village  of  Carthage,  N.  Y.  Dated  June  2,  1910. 
IL  A.  fflmonda,  H.  D.,  Health  Ofiicer." 

The  statute  required  the  board  to  not  only  make  such  orders  and 
regulations  for  the  suppression  of  nuisances,  and  concerning  all  other 
matters  in  its  judgment  detrimental  to  the  public  health  in  special  or 
individual  cases,  not  .of  general  application,  but  it  was  also  expressly 
charged  and  required  to— 

"terve  oopiet  thereof  upon  the  owner  or  occupant  of  the  premises  whereon 
such  nuisances  or  other  matters  may  exist  *  *  *  or  cause  the  same  to 
be  oonspicuonaly  posted  thereon." 

The  service  of  the  said  notice  upon  defendant  was  the  only  service 
of  any  kind  or  upon  any  person  that  is  claimed  to  have  been  made, 
and  it  is  not  claimed  that  there  was  any  posting  of  any  order  or  notice 
upon  the  premises. 

The  only  compliance  with  the  requirement  of  the  statute  that  the 
board  serve  copies  of  its  orders  upon  the  owner  was  the  service  of  the 
said  notice  signed  by  its  health  officer.  It  seems  to  me  that  this  was 
not  a  sufficient  compliance  with  the  statute.  The  document  served  was 
not  a  copy  of  any  order.  At  most  it  was  a  notice  of  the  health  officer, 
forbidding  him  to  pump  or  otherwise  empty  his  cesspool  on  the  sur- 
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face  of  the  ground  in  the  village  of  Carthage.  The  statement  in  the 
notice  that  he  was  forbidden  "by  order  of  3ie  board  of  health"  adds 
nothing  to  the  notice.  No  order  was  in  fact  ever  made,  and  no  copy- 
thereof  ever  served. 

[3]  It  cannot  be  seriously  claimed  that  the  preliminary  acts  of  plain- 
tin's  board  were  even  a  substantial  compliance  with  the  statute.  Bui 
a  strict  compliance  with  the  statute  was  required  of  plaintiff's  board 
of  health.  Such  board  was  purely  a  creature  of  statute,  having  only 
such  limited  powers  as  might  be  delegated  to  it  by  the  Legislature,  and 
such  incidental  powers  as  would  enable  it  to  effect  the  purposes  for 
which  it  was  created.  Hasbrook  v.  Paddock,  1  Barb.  636;  Strong  v. 
Stebbins,  5  Cow.  210;  Birdsall  v.  Clark,  73  N.  Y.  73,  77,  29  Am.  Rep. 
105.  While  the  efforts  of  plaintiff's  board  of  health  toward  the  sup- 
pression of  unsanitary  conditions-  must  be  applauded,  nevertheless, 
when  they  seek  to  impose  penalties  and  collect  tiiem,  they  are  held  to 
a  strict  compliance  with  every  statutory  preliminary  leading  up  to  the 
collection  of  the  imposed  penalty.  If  in  any  particular  there  has  been 
a  deviation  from  the  path  whioi  the  Legislature  laid  down  for  them 
to  travel,  such  omission  is  a  fatal  one  of  which  the  accused  may  take 
advantage. 

[4]  The  board  of  health  at  the  time  of  taking  action  on  May  31, 
1910,  even  if  it  could  be  said  to  have  made  an  order  binding  upon  de- 
fendant, failed  to  provide  any  penalty  for  the  violation  of  the  order. 
The  ordinance,  without  providing  a  penalty  for  its  violation,  was  a 
nullity.    McNall  v.  Kales,  61  Hun,  231,  16  N.  Y.  Supp.  7. 

After  defendant  was  served  with  the  notice,  his  cesspool,  about 
which  complaint  was  made,  was  never  pumped  out  or  its  contents 
emptied  upon  the  ground.  Shortly  after  the  service  of  the  notice  de- 
fendant dug  another  cesspool  15  feet  distant  from  the  old  one,  and 
covered  and  filled  up  the  latter,  and  changed  his  drains  to  the  new  one. 
Shortly  after,  the  new  pool  filled  up,  defendant  claims,  with  clear  wa- 
ter which  a  broken  closet  trap  in  one  of  his  houses  permitted  to  flow. 
Defendant,  on  June  28,  1910,  caused  the  new  cesspool  to  be  pumped 
out,  and  it  is  for  such  act  on  his  part  that  the  board  of  health  seek  to 
penalize  him.  Defendant  insisted  upon  the  trial  that  the  water  which 
was  pumped  out  of  the  second  pool  was  not  offensive,  but  as  to  that 
there  was  a  dispute,  the  members  of  the  board  testifying  that  the  mat- 
ter emptied  upon  the  ground  was  dangerous  to  public  health.  Defend- 
ant further  contended  upon  the  trial  that  the  emptying  of  the  new  pool 
was  not  in  violation  of  the  notice.  The  trial  court  held  that  the  real 
intent  of  the  board  was  to  prohibit  the  deposit  of  sewage  from  de- 
fendant's tenement  houses  upon  the  surface  of  the  ground,  and  that 
it  made  no  difference  from  which  cesspool  it  came.  In  this  I  am  in- 
clined to  agree  with  the  learned  trial  court. 

[6]  The  board  of  health  had  prescribed  no  penalty  for  a  violation 
of  its  so-called  order  at  the  time  defendant  caused  the  new  cesspool  to 
be  emptied.  But  on  August  3,  1910,  at  a  meeting  of  said  board  of 
health,  the  board  for  the  first  time  essayed  to  prescribe  and  impose  a 
penalty  for  defendant's  violation  of  its  alleged  order.  The  board  then 
determined  the  amount  of  the  penalty  to  be  imposed  at  $50,  which 
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amount  defendant  was  ordered  forthwith  to  pay.  For  rieasons  already 
assigned  it  seems  to  me  that  such  action  on  tiie  part  of  the  board  was 
clearly  unauthorized.  It  had  made  no  order  for  a  violation  of  which 
it  sought  to  impose  the  penalty.  It  had  neglected  to  observe  the  plain 
provision  of  the  statute  as  to  service  of  such  order.  It  was  at  best  an 
attempt  to  cure  by  amendment  its  failure  to  prescribe  a  penalty  for  the 
violation  of  its  order,  which  should  have  been  provided  at  the  time  the 
order  was  made.  Defendant  was  entitled  to  be  served  with  a  copy  of 
such  order,  as  required  by  the  statute,  and  thus  be  apprised  of  its  pro- 
visions and  the  penalty  he  might  expect  to  suffer  if  he  violated  its 
terms.  Manifestiy  the  board  was  powerless,  at  a  time  two  months 
after  the  proceedings,  when  it  claims  to  have  "made"  the  "order,"  and 
after  it  is  claimed  to  have  been  violated  by  defendant,  to  cure  its  omis- 
sion to  provide  a  penalty  for  violation  thereof.  Such  act  would  be  ex 
post  facto  and  void.    Hartung  v.  People,  22  N.  Y.  95. 

Errors  are  claimed  to  have  occurred  upon  the  trial  in  the  reception, 
under  defendant's  objection,  of  incompetent  evidence,  which,  if  I  am 
correct  as  to  the  matters  above  discussed,  we  are  not  required  to  con- 
sider. 

For  the  reasons  which  I  have  indicated,  I  think  the  judgment  and 
order  appealed  from  should  be  reversed,  and  judgment  directed  for 
the  defendant  dismissing  the  complaint,  with  costs  to  defendant  in  this 
court  and  the  court  below. 

All  concur  except  KRUSE,  P.  J.,  dissenting  in  memorandum. 

KRUSE,  P.  J.  (dissenting).  I  think  the  notice,  in  connection  with 
the  action  of  the  board  of  health,  sufficient  as  an  order  to  meet  the 
requirements  of  the  statute,  respecting  the  suppression  of  nuisances 
and  matters  detrimental  to  public  health,  in  special  or  individual  cases. 
The  notice  s^ted  precisely  what  the  defendant  was  forbidden  to  do. 
His  violation  thereof  was  not  through  inadvertence.  It  was  deliberate 
and  intentional,  and  if  the  notice  was  served  upon  the  defendant  by 
the  direction  of  the  board  of  health,  as  the  proof  shows,  I  think  the 
defendant  is  liable  for  the  penalty  imposed.  I  do  not  think  it  was  nec- 
essary that  the  order  should  be  signed  by  the  members  of  the  board  of 
health.  If  the  health  officer  was  acting  under  the  authority  of  the 
board,  that  was  sufficient.  Neither  do  I  think  it  necessary  that  the 
board  of  health  should,  in  a  special  or  individual  case^  determine  in  ad- 
vance and  state  in  the  order  the  amount  of  the  penalty  to  be  incurred, 
for  a  violation  of  the  order.  The  statute  does  not  specifically  so  re- 
quire, and  it  seems  to  me  that  no  good  reason  exists  for  giving  that 
construction  to  the  statute.  That  question  can  better  be  determined 
after  the  violation  than  before.  If  the  violation  is  flagrant  and  willful, 
as  in  this  case,  the  penalty  should  justly  be  more  than  where  the  viola- 
tion is  through  inadvertence,  or  where  there  are  other  extenuating  cir- 
cumstances. The  statute  limits  the  fine,  but  does  not  require  the  board 
to  impose  the  limit  or  make  the  fine  the  same  in  amount  in  every  case, 
regardless  of  the  circumstances  respecting  the  violation. 

I  do  not  think  the  case  of  McNall  v.  Kales,  61  Hun,  231,  16  N.  Y. 
Supp.  7,  supports  the  contention  that  the  board  of  health  should,  in  ad- 
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vance,  have  fixed  the  amount  of  the  penalty  for  a  violation  of  tfaii 
special  order.  In  that  case  the  board  of  health  sought  to  recover  s 
penalty  under  a  regulation  that  it  would  enforce  compliance  and  infiic 
a  penalty,  not  exceeding  $100,  for  noncompliance  with  or  violation  ol 
its  lawful  regulations  and  orders.  But  it  never  definitely  fixed  th( 
amount  of  the  penalty,  either  before  or  after  the  violation ;  and,  as  wa; 
said  in  the  opinion  of  the  court,  the  case  presented  was  as  though  th4 
members  of  the  board  of  health  had  brought  an  action  to  recover  : 
sum  of  money  which,  upon  the  trial  of  the  action,  they  would  show 
ought  to  be  paid  under  the  circumstances,  and  it  was  there  held  tha 
the  statute  did  not  permit  the  plaintiff,  after  an  action  had  been  brough 
thus,  to  determine  the  amount  of  the  penalty.  What  was  there  sai< 
about  the  theory  of  the  statute  requiring  the  board  to  fix  a  definit* 
penalty,  applicable  to  all  persons  for  violation  of  its  regulations,  obvi 
ously  referred  to  orders  of  general  application.  But,  even  in  such  i 
case,  I  am  not  prepared  to  hold  that  a  board  of  health  may  not  impost 
a,  penalty  within  the  statutory  limit,  without  prescribing  in  advance  o: 
the  violation  the  exact  amount  of  such  fine. 


LEVITT  et  aL  T.  O'BOUBKB  BNGINEEBINQ  CX)NST.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    December  5,  lAtS. 

PuiADiNO  ((  80*)— Sepasatb  Defense — Pabtial  Dbfeksk. 

Where  the  complaint  stated  a  single  cause  of  action,  but  the  dlfferen 
Items  of  damage  were  pleaded  in  separate  paragraphs,  an  alleged  sepa 
rate  and  distinct  defense  to  the  cause  of  action  set  forth  in  one  para 
graph,  that  after  the  alleged  wrongful  occupation  plaintiffs  accepted  tron 
the  owner  of  the  land  $200  in  full  payment  of  any  and  all  claims  for  o 
on  account  of  the  alleged  wrongful  occupation,  was  at  most  a  partial  de 
fense,  and,  not  having  been  pleaded  as  such,  was  demurrable. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  H  182,  181-183 
Dec.  Dig.  8  80.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Charles  H.  Levitt  and  another  against  the  CRourke  En 
gineering  Construction  Company.  From  an  interlocutory  judgmen 
overruling  a  demurrer  to  a  separate  defense,  plaintiffs  appeal.  Re 
versed,  and  demurrer  sustained,  with  leave  to  file  an  amended  answer. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Charles  Goldzier,  of  New  York  City,  for  appellants. 
Augustus  L.  Richards,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  complaint  states  a  single  cause  of  action.  Thi 
different  items  of  damage  are  set  forth  in  separate  paragraphs.  Thi 
defendant  pleaded,  as  a  separate  and  distinct  defense  to  the  cause  o: 
action  set  forth  in  the  fourth  paragraph  of  the  complaint,  that  afte 
its  alleged  occupation  the  plaintiffs  accepted  from  the  owner  of  th 
land  $200  in  full  payment  of  "any  and  all  claims  for  or  on  account  o 

*For  otber  caaM  sm  uune  topic  &  I  nuubbb  In  D«e.  &  Am.  Diss.  1107  to  date,  ft  Rop'r  Indexe 
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the  alleged  wrongful  occupation."  This  is  not  a  complete  defense,  and 
does  not  purport  to  be  a  defense  of  any  item  of  damage  other-  than 
that  set  forth  in  the  fourth  paragraph  of  the  complaint.  It  is  at  most 
a  partial  defense,  and  to  be  good  should  have  been  pleaded  as  sudi. 
The  plaintiffs'  demurrer,  upon  the  ground  that  it  was  insufficient  in 
law  upon  its  face,  should  therefore  have  been  sustained.  A  com- 
plete defense,  when  pleaded  as  such,  must  go  to  the  entire  cause  of 
action  set  out  in  the  complaint.    If  it  does  not,  then  it  is  demurrable. 

The  interlocutory  jac^^ent  appealed  from  is  therefore  reversed, 
with  costs,  and  the  demurrer  sustained,  with  costs,  with  leave  to  de- 
fendant to  serve  an  amended  answer,  on  payment  of  costs  in  this  court 
and  the  court  below. 


(158  App.  Div.  Sll.) 

KATATA  T.  ONTRA. 

'(SnpTeme  Court,  Appellate  Dlrlalon,  Second  Department    December  6,  1918.) 

lilBEL  ASV  SLAKDEB  (f  99*) — BlXL  OS  PABTICTTLABS — RiOBT  TO. 

In  an  action  for  damages  for  slander  trhlcb  caused  merchants  and  oth- 
ers to  cease  dealing  with  plaintiff,  defendant  is  entitled  to  a  bill  of  par- 
ticnlaxs  as  to  the  names  of  the  persons  who  ceased  to  so  deal,  where  the 
complaint  was  snch  that  plaintiff  might  prove  that  others  than  those  men- 
tioned had  serered  business  relations  with  him. 

[Bd.  Note. — ^For  other  cases,  see  Libel  and  Slander,  Cent.  Dig.  f  283; 
Dec.  Dig.  f  99.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Mike  Kayata  against  Ernest  Ontra.  From  an  order  deny- 
ing defendant's  motion  for  a  bill  of  particulars,  he  appeals.  Order  re- 
versed 

Argiied  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 

Alvin  T.  Sapinsky,  of  New  York  City,  for  appellant 
William  E.  Butler,  of  New  York  City,  for  respondent 

RICH,  J.  This  appeal  is  from  an  order  of  the  Special  Term  denying 
the  defendant's  motion  for  a  bill  of  particulars  in  an  action  for  slander. 
The  slanders  are  alleged  to  have  been  uttered  in  conversations  and 
discourses  "with  merchants  in  said  borough  and  city  with  whom  plain- 
tiff already  had  and  contemplated  business  relations,"  "on  or  about  the 
1st  day  of  April,  1912,  and  on  divers  dates  about  that  time,  during 
the  months  of  April  and  May."  It  is  alleged  that,  by  reason  of  the 
utterance  of  such  slanders: 

"A  number  of  merchants  and  i)erson8,  and  in  particular  the  copartnership 
firm  of  Samuel  Horowitz  &  Co.,  441  Broadway,  borough  of  Manhattan,  New 
York  City ;  Samara  Bros.,  81-S6  Washington  street,  of  said  New  York  City ; 
lAbe  Importing  Company,  98  Washington  street.  In  said  New  York  City;  S. 
Handak  &  Bros.,  of  136  Liberty  street,  in  said  New  York  City — ^who  had  here- 
tofore been  accustomed  to  deal  with  the  plalntlfl  In  his  business  aforesaid 
and  was  about  to  and  contemplated  dealing  with  him,  plaintiff,  and  extending 
plaintiff  a  line  of  credit,  ceased  to  deal  with  him  and  refused  to  continue  to 
deal  with  him  and  to  extend  tiredit,"  «tc. 

*For  ottier  cues  sM  fain*  topie  A  I  muiibbb  In  Dao.  A  Am.  Dl(a.  1W7  to  tet*,  A  Rap'r  IndUM 
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The  allegation  as  to  the  persons  who  ceased  to  deal  with  plaintiflF 
and  those  who  refused  to  extend  credit  are  not  limited  to  the  four  firms 
named,  but  are  stated  as  "a  number  of  merchants  and  persons."  Un- 
der this  allegation  the  plaintiff  may  prove  upon  the  trial  any  and  every 
merchant  and  person,  in  addition  to  those  named,  who  ceased  dealing' 
with  him  and  who  refused  to  extend  credit. 

The  defendant  is  entitled  to  know  the  persons  in  whose  presence  or 
to  whom  the  slanderous  words  are  claimed  to  have  been  spoken,  and, 
when  it  is  alleged  that  damage  was  sustained  in  consequence  of  the  re- 
fusal of  individuals  to  deal  with  plaintiff,  the  defendant  is  entitled  to 
know  the  names  of  such  persons  in  order  to  prepare  for  trial.  The 
law  in  this  respect  is  so  well  settled  that  a  citation  of  authorities  is  un- 
necessary. 

If  it  be  true  that  the  plaintiff  intended  to  confine  his  allegations  to 
the  four  persons  named,  the  defendant  is  entitled  to  have  him  say  so. 

The  order  must  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  for  a  bill  of  particulars  of  the  matters  specified  in  the  sec- 
ond, fifth,  and  eighth  subdivisions  of  the  notice  of  motion  granted,  with 
$10  costs.    All  concur. 


(82  Misc.  Bep.  632.) 

MUTUAL  LIFE  INS.  00.  OF  NEW  YORK  T.  TmiTED  STATES  HOTEL 

CO.  et  aL 

(Supreme  Cioart,  Special  Term,  Saratoga  County.    March,  1913.) 

L  Pbinoipai.  and  Subett  (|  10*) — Contbaotb  of  Subettshif. 

Where  defendants  gave  a  bond  as  collateral  to  the  bond  and  mort- 
gage of  another,  they  were  sureties  for  the  performance  of  the  obliga- 
tion of  the  principal  obligor. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  SS  23- 
27;  Dec.  Dig.  |  lO.*] 

2.  Pbikcipai.  and  Subktt  (S  69*) — Contbacts— Liability. 

The  liability  of  sureties  is  strictisslml  Juris  and  will  not  be  extended 
by  implication. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  S3 
103,  103% ;  Dec.  Dig.  i  B9.*] 

3.  Pbinoipal  and  Subktt  ({  68*) — Contbaotb  of  Bubkttship— Constbuction. 

Contracts  of  suretyship  are  construed  in  the  same  manner  as  ordinary 
contracts. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  H 
103,  103%;  Dec  Dig.  §  59.*] 

4.  Pbincipai.  and  Subett  (f  69*) — Contbaot  or  Subbitshii'— Conbteuction. 

Ambiguous  language  in  a  contract  of  suretyship  will  be  construed  most 
strongly  against  the  surety. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  SJ 
103,  103% ;   Dec.  Dig.  §  69.*] 

6.  Goabantt  ({  38*) — Contbacts  or  Subettbhip— "Continding  Quabahtt." 
A  bond  given  as  collateral  to  a  mortgage,  reciting  that  it  should  re- 
main in  full  force  and  effect  until  the  actual  payment  of  the  lndd>tedneas, 
is  not  a  "continuing  guaranty"  in  the  sense  that  those  words  are  ordl- 
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narily  used;  a  "contJnoliig  gaaranty"  contemplating  a  succession  of  lia- 
bilities for  which  as  they  accroe  the  gnarantor  becomes  liable. 

[Ed.  Note. — For  other  cases,  see  Guaranty,  Cent  Dig.  f  47;  Dec.  Dig. 
I  38.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pi  150B;  rol.  8,  p. 
7615.] 

6.    FSINCIPAI.  AND  SUKKTY  9  87*) — CONTBACTB— ACOBTJAI.  OF  ACTION. 

Upon  contracts  for  continuing  guaranties  a  right  of  action  accrues  with 
each  freshly  Incurred  liability,  while  upon  an  ordinary  contract  of  sure- 
tyship the  right  of  action  accrues  only  upon  the  maturity  of  the  obliga- 
tion. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  f 
121;  Dec.  Dig.  I  87.»] 

T.  Pbinoifai.  and  Subktt  (|  87*) — ^Accbuai.. 

Where  def^idants  executed  a  bond  as  collateral  security  for  a  mort- 
gage due  in  1880,  the  right  of  action  on  their  bond  accrued  upon  the  ma- 
turity of  the  principal  debt  and  nonpayment 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  | 
121;  Dec.  Dig.  |87.*J 

8.  MoBTOAGBS  (S  319*) — Pebiod  of  Liiotation— Prmumptionb. 

Tinder  Code  Civ.  Proc.  t  381,  declaring  that  an  action  upon  a  sealed 
instrument  must  be  brought  within  20  years  after  the  cause  of  action 
accrued,  and  section  416,  providing  that  the  period  must  be  computed 
trom  the  accrual  of  the  right  to  relief  to  the  time  when  the  claim  to 
relief  was  actually  interposed,  a  mortgage  debt  due  more  than  20  years 
is  conclusively  presumed  to  have  been  paid,  in  the  absence  of  proof  of 
part  payment  during  that  period. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  U  866--863,  875, 
913,  1356,  1366;  Dec.  Dig.  f  319.  •] 

9.  MOBTGAOEB  (8  319*) — Prestjmptiohb— Efikct. 

The  presumption  of  payment  of  a  mortgage  debt  arising  out  of  the 
lapse  of  more  than  20  years  has  the  same  effect  as  if  the  fact  of  pay- 
ment had  been  proved  in  any  other  manner. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  H  855-863,  875, 
913,  1356,  1866;   Dec.  Dig.  »  319.*] 

10.  LnoTATioN  OF  Actions  (J  46*)— Contbacts  of  Subbttshif— Gonstbuction. 

A  redtal  in  a  bond,  given  as  collateral  to  a  bond  and  mortgage,  that 
it  should  remain  in  effect  until  actual  payment,  does  not  add  anything 
to  the  effect  of  the  bond,  the  law  imping  that  condition,  and  hence  it 
does  not  stop  the  running  of  limitations. 

[Ed.  Note. — For  other  cases,  see  limitation  of  Actions,  Cent  Dig.  g| 
240-263 ;  Dec.  Dig.  |  46.*] 

11.  itDOTATion  OF  Aonons  (t  46*) — Contkaots— Constbdction. 

A  provision  in  a  bond  given  as  collateral  security  to  a  bond  and  mort- 
gage that,  in  case  of  any  agreement  between  the  mortgagor  and  mort- 
gagee extending  the  time  for  payment,  the  obligors  in  the  bond  shall 
continue  liable  according  to  the  agreement,  must  have  a  reasonable  con- 
struction, and  applies  only  to  extensions  made  within  the  period  of 
limitations,  and  does  not  prevent  the  running  of  the  statute  of  limitations, 
which  begins  on  the  accrual  of  a  right  of  action  on  the  bond. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  (S 
240-253;  Dec  Dig.  J  46.*] 

12.  lilMlTATION  OF  AonONS   ({  15*) — WAIVKB  of  liDflTATIONS. 

Statutes  of  limitation  being  enacted  out  of  considerations  of  puDlic 
policy,  a  person  cannot  in  advance,  waive  the  benefit  of  the  statute,  and 
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hence  obligors  In  a  bond  who  attempted  to  walre  the  benefit  of  the  e 
ute  are  not  precluded  from  pleading  It 

[Ed.  Mote. — For  other  cases,  see  Limitation  ol  Actions,  Cent  Dig 
62-66;  Dec.  Dig.  S  15.*] 

IS.  Limitation  or  Actions  (J  139*) — ^E!ffect  of  Liuitations. 

The  obligor  in  a  bond  given  as  collateral  to  a  bond  and  mortgagi 
completely  discharged  from  liability  by  the  lapse  of  20  years,  though 
statute  of  Umitatious  only  bars  the  remedy,  and  hence  his  liability  < 
not  be  revived  by  an  extension  of  the  time  of  the  payment  of  the  m 
gage,  even  though  the  bond  provided  that  extensions  of  time  for  the  i 
ment  of  the  mortgage  should  be  binding  on  the  obligors. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig 
574,  593,  621;  Dec.  Dig.  |  139.*] 

14.  Judgment  (S  585*) — Conclusivkness— Mattebs  Concluded. 

Defendants  were  obligors  in  a  bond  given  as  collateral  to  a  bond 
mortgage.  In  a  previous  action  against  the  mortgagors  by  a  benefid 
of  the  trust  defendants  were  made  parties,  and  it  was  adjudicated  1 
the  mortgage  was  unpaid  and  that  there  should  be  a  sale  of  the  ti 
property  subject  to  the  mortgage  liens  and  the  rights  of  defendants  as 
sees.  .Held  that  as  the  complaint  raised  no  issue  of  defendants'  llabl 
on  the  bond,  the  adjudication  was  not  conclusive  of  defendants'  llabll 

[Sd.  Note. — For  other  cases,  see  Judgment  Dec.  Dig.  |  685.*] 

15.  Pleadino  (S  149*) — CBOSS-AcnoNS. 

Though  both  at  common  law  and  under  the  express  provisions  of  C 
Civ.  Proc.  !l  521,  1204,  the  ultimate  rights  of  defendants  as  to  mat 
between  themselves  can  be  adjudicated  in  the  action  against  them,  1 
oiily  when  such  Issues  are  pertinent  to  the  subject-matter  of  the  n 
Issues  therein. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Dec.  Dig.  1 1^.*] 

16.  Limitation  of  Actions  (J  146*) — Acknowledgment  of  Debt. 

An  adjudication  of  the  amount  due  on  a  mortgage  debt  is  not  an 
knowledgment  of  the  debt  or  a  promise  to  pay  by  sureties  for  the  6 
who  were  parties  to  the  action;    Code  Civ.  Proc.  {  S95,  requiring 
promise  to  be  in  writing  signed  by  the  parties  sought  to  be  charged. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig 
593-596 ;   Dec.  Dig.  {  146.*] 

17.  Limitation  of  Actions  (S  143*) — New  Acknowledgment  of  Debt. 

Where  defendants,  the  obligors  on  a  bond  given  as  collateral  to  a  b 
and  mortgage  by  trustees,  were  made  defendants  in  a  previous  acl 
against  the  mortgagors,  an  adjudication  therein  that  defendants  \« 
beneficially  interested  In  the  mortgaged  property  did  not  affect  tl 
liability  as  sureties  or  waive  the  benefit  of  limitations. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig 
578-683,  587;  Dec.  Dig.  f  143.*] 

18.  Limitation  of  Actions  (i  146*) — Acknowledgment  of  Debt. 

Defendants,  who  are  obligors  on  a  bond  given  as  collateral  to  a  b 
and  mortgage  by  trustees,  were  made  parties  to  an  action  against 
trustees  by  a  beneficiary  for  an  accounting  and  sale  of  the.  trust  pi 
erty,  and  their  attorneys  entered  into  a  stipulation  amending  the  Judgm 
redtals  as  to  the  amount  due  on  the  mortgage.  Held,  that  this  was 
an  acknowledgment  of  defendants'  liability  so  as  to  waive  the  protect 
of  the  statute  of  limitations  which  Iiad  already  run. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig. 
584-688,  590-692 ;   Dec.  Dig.  {  146.*] 

19.  Limitation  of  Actions  (|  ],43*) — Authority  of  Attobnet. 

While  an  attorney  may  be  presumed  to  have  the  authority  to  s 
ulate  that  a  Judgment  against  his  client  may  be  amended  in  formal  n 
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ten,  jet  an  attorney  cannot  be  preaamed  to  have  anthorlty  to  acknowl- 
edge a  debt  already  barred  by  the  statute  of  llmltattons. 

[Ed.  Note.— For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  tt  678- 
583,  687;    Dec  Dig.  i  148.*] 
20.  LnoTATioN  or  Aonoits  (|  1S5*) — Past  Patuert— What  ConsnTDTES. 

Defendants,  who  were  obligors  In  a  bond  given  as  collateral  to  a  bond 
and  mortgage  by  tmatees,  Indorsed  notes  for  the  trustees  who  gara  the 
mortgage,  and  they  paid  the  interest  with  the  proceeds  of  the  notes.  Held 
that,  as  defendants  were  in  no  way  connected  with  the  payment,  such 
payments  did  not  waive  the  benefit  of  tibe  statute  of  limitations,  for  to 
have  that  effect  payments  must  be  made  by  tlie  debtor  or  for  him  by  his 
authorized  agent 

(Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  || 
628-630;  Dec  Dig.  f  155.*] 

2L  IdUTATioiT  OP  Actions  (§  166*) — AcKNOWLKDOiraNT— What  Constitutes. 

Defendants,  the  obligors  on  a  bond  given  as  collateral  to  a  bond  and 
mortgage  by  trustees,  for  those  interested  In  the  property,  were  them- 
selves Interested  in  the  property.  Held,  that  payments  paid  by  the  trus- 
tees for  the  benefit  of  all  the  beneficiaries  was  not  an  acknowledgment 
of  the  debt  tolling  the  statute  of  limitations,  even  though  it  reduced 
their  liability  on  the  collateral  bond. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  tS 
623-630;    Dec.  Dig.  |  156.*] 

Action  by  the  Mutual  Life  Insurance  Company  of  New  York  against 
the  United  States  Hotel  Company  and  another,  and  William  B.  Gage 
and  another.    Judgment  for  me  last-named  defendants. 

Fredrick  ly.  Allen,  of  New  York  City  (Murray  L.  Downs,  of  New 
York  City,  of  counsel),  for  plaintiff. 

Edgar  T.  Brackett,  of  Saratc^  Springs  (Charles  C.  Lester,  of  Sara- 
toga Springs,  of  counsel),  for  defendants  William  B.  Gage  and  John  L> 
Perry. 

BORST,  J.  On  the  10th  day  of  May,  1875,  James  M.  Marvin  and 
John  Tayler  Hall,  as  trustees  for  bondholders,  executed  their  bond  to 
Cornelius  Vanderbilt,  conditioned  to  pay  $260,000  in  installments,  the 
last  of  which  would  fall  due  September  1,  1880.  As  collateral  security 
for  the  payment  of  this  bond  and  on  the  day  of  its  date,  Marvin  and 
Hall  executed  to  Mr.  Vanderbilt  a  mortgage  for  the  same  amount  as 
the  bond  and  in  terms  and  conditions  the  same,  covering  property  com- 
monly known  as  the  United  States  Hotel  property  in  the  village  of 
Saratoga  Springs,  and  to  which  they  held  the  title  as  trustees.  On  the 
27th  day  of  November,  1878,  this  l)ond  and  mortgage  was  assigned  to 
the  plaintiff  in  this  action ;  there  being  at  that  time  unpaid  thereon  the 
sum  of  $200,000. 

On  the  day  of  the  assignment  of  the  Vanderbilt  bond  and  mortgage 
to  the  plaintiff,  there  was  executed,  as  collateral  to  it  and  the  kjnd 
which  accompanied  it,  another  mortgage  by  Marvin  and  Hall  as  such 
trustees  to  secure  to  the  plaintiff  $200,000,  payable  $40,000  of  principal 
September  1,  1879,  and  the  balance,  $160,000,  September  1,  1880,  in- 
terest semiannually  at  6  per  cent,  and  which  contained  the  following 
clause : 
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"The  vrindpal  Bnm  thereby  secnred  being  a  portion  of  Oie  principal  9 
conditioned  to  be  paid  -by  a  certain  bond  or  obligation  bearing  date  tlie  tei 
day  of  May  one  tbonsand  eight  hundred  and  seventy-fiTe,  executed  by  Jai 
M.  Marvin  and  John  Tayler  Hall,  trustees  as  aforesaid,  to  Cornelius  Vand 
but" 

On  the  date  on  which  the  latter  mortgage  was  given,  the  defendai 
William  B.  Gage  and  John  L.  Perry  executed  and  delivered  to  t 
plaintiff  their  bond,  which  recites  that  they  are  held  and  firmly  bou 
unto  the  Mutual  Life  Insurance  Company  of  New  York,  in  the  stmi 
$400,000,  conditioned  that  they  will  pay  $200,000  to  that  compai 
$40,000  part  of  said  principal  sum  September  1,  1879,  and  the  balar 
thereof,  $160,000,  September  1,  1880,  with  interest  at  6  per  cent.,  a 
then  continues : 

"It  is  expressly  understood  and  agreed  by  and  between  the  parties  her 
that  this  obligation  shall  be  and  remain  in  full  force  and  effect,  and  in 
wise  be  impaired,  until  the  actual  payment  of  said  sum  to  said  obligees.  A 
in  case  of  a  sale  or  transfer  of  any  property  embraced  in  a  mortgage  < 
lateral  to  this  bond,  and  in  case  of  any  agreement  or  stipulation  between 
owner  or  owners  of  said  mortgaged  property  and  the  said  obligees,  extend 
the  time  or  modifying  the  terms  of  the  payment  above  stated,  then  the  abo 
mentioned  obligors  shall  continue  liable  to  pay  the  sum  above  secnred 
cording  to  the  tenor  of  any  such  agreement,  unless  expressly  released  i 
discharged  in  writing  by  the  above-named  obligees." 

This  bond  further  recites  that  it  is  given  as  collateral  to  the  c 
given  to  Cornelius  Vanderbilt  and  assigned  to  the  Mutual  Life  Inst 
ance  Company. 

The  interest  on  the  bond  given  to  Vanderbilt  and  on  the  mortgaj 
was  regularly  paid  by  Marvin  and  Hall,  trustees,  until  March  1,  19 
when  they  conveyed  the  mortgaged  premises  by  direction  of  the  coi 
to  the  United  States  Hotel  Company,  a  domestic  corporation  then 
cently  formed.  Interest  was  thereafter  paid  on  the  mortgages  by  1 
hotel  company  until  March  1,  1912. 

On  November  23,  1908,  the  plaintiff  and  the  United  States  Ho 
Company  stipulated  that  on  that  date  there  was  unpaid  on  the  Vand 
bilt  bond  and  mortgage  of  principal  $190,000,  with  interest  at  5^  i 
cent,  per  annum  from  September  1,  1908,  and  extended  the  time  of  l 
payment  of  that  bond  and  mortgage  at  that  rate  of  interest  to  Septe 
ber  1,  1909,  provided  the  interest  was  paid  at  that  rate  semiannually 
the  1st  da^^s  of  March  and  September  in  each  year. 

This  action  was  commenced  in  December,  1912.  No  question  is  ms 
but  that  the  plaintiff  is  entitled  to  foreclose  these  mortgages  in  this  ; 
tion,  and  that  there  is  unpaid  on  them  of  principal,  interest,  and  c 
tain  lawful  expenditures  connected  with  the  care  of  the  property,  $19 
534.66.  Plaintiff,  however,  contends  that  it  is  entitled  to  a  judgmi 
for  any  deficiency  against  the  defendants  Gage  and  Perry  which  n: 
arise  on  the  sale  of  the  mortgaged  property  because  of  the  covenai 
in  their  bond,  while  those  defendants  urge  the  statute  of  limitations 
a  defense  to  their  alleged  liability,  and  this  presents  the  sole  issue  i 
determination  in  this  action. 

On  this  issue,  it  is  important  to  keep  the  following  facts  before  i 
The  last  installment  of  principal  became  due  on  the  mortgages  Septe 
ber  1,  1880.    The  extension  of  the  Vanderbilt  bond  and  mortgage 
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November  23, 1908,  by  the  plaintiff  and  the  United  States  Hotel  Com- 
pany to  September  1,  1909,  was  not  made  until  over  28  years  after 
the  mortgages  were  due  and  payable.  The  Gage  and  Perry  bond  was 
executed  and  delivered  on  November  27,  1878,  and  had  therefore  run 
within  4  days  of  30  years  at  the  time  of  the  making  of  the  extension 
agreement,  and  over  28  years  from  the  time  the  last  installment  of  prin- 
cipal became  due  on  the  mortgages,  and  over  34  years  at  the  time  of 
the  commencement  of  this  action. 

The  contention  of  the  plaintiff  that  there  had  been  an  acknowledg- 
ment of  liability  on  their  bond  by  Gage  and  Perry  by  payment  of  in- 
terest, promise  to  pay,  or  otherwise,  will  be  considered  later.  For  the 
present  I  shall  consider  the  question  presented  as  raised  by  the  facts 
thus  far  stated. 

[1]  The  bond  of  Gage  and  Perry  was  given  as  collateral  to  the  Van- 
derbilt  bond  and  mortgage,  and  they  thereby  became  sureties  for  the 
payment  of  that  indebtedness.  That  bond  expressly  states  that  it  is 
given  as  collateral  to  the  bond  of  Marvin  and  Hall,  so  there  can  be 
no  doubt  of  the  intention  of  the  parties  from  that  statement,  and  by 
the  other  transactions  to  Which  reference  has  been  made,  to  constitute 
them  sureties  for  the  performance  of  the  obligation  of  the  principal 
obligors. 

[2]  The  law  favors  them  to  the  extent  that  it  does  not  extend  their 
obligation  or  liability  by  implication.  They  must  be  held  to  what  they 
have  agreed,  but,  when  that  is  ascertained,  to  no  more.  The  liability 
of  sureties  is  strictissimi  juris,  and  the  courts  have  always  held  that 
their  liability  is  not  extended  beyond  the  actual  intent  of  their  con- 
tracts. McCluskey  v.  Cromwell,  11  N.  Y.  593;  Bams  v.  Barrow,  61 
N.  Y.  39,  42,  19  Am.  Rep.  247;  Bank  v.  Valentine,  155  App.  Div.  91, 
139  N.  Y.  Supp.  1037,  1039. 

[3]  The  same  rules  are  applied,  however,  in  the  construction  of 
contracts  of  suretyship  as  are  applied  to  the  construction  of  contracts 
in  general.  But  when  the  construction  and  meaning  of  a  surety  con- 
tract is  determined,  then  the  law  holds  that  the  liability  under  it  shall 
not  go  beyond  its  precise  stipulations. 

[4]  If  ambiguous  language  has  been  used  in  a  contract  of  surety- 
ship, its  language  will  be  construed  most  strongly  against  the  guaran- 
tor. Gamble  v.  Cuneo,  21  App.  Div.  413,  47  N.  Y.  Supp.  548;  Crist 
V.  Burlingame,  62  Barb.  351 ;  Smith  v.  Molleson,  148  N.  Y.  241,  42 
N.  E.  669;  Catskill  Nat.  Bk.  v.  Dumary,  206  N.  Y.  550,  100  N.  E.  422. 

[6]  With  these  principles  in  mind,  we  come  to  a  consideration  of 
the  construction  of  the  bond  of  Gage  and  Perry  and  their  liability 
under  it. 

The  bond  in  question  is  not  a  "continuing  guaranty"  in  the  sense 
that  those  words  are  ordinarily  used  with  reference  to  obligations  oi 
suretyship.  A  "continuing  guaranty"  contemplates  a  succession  of  lia- 
bilities, which,  as  they  accrue,  the  guarantor  becomes  liable  for.  It  is 
prospective  in  its  operation  and  is  generally  intended  to  provide  se- 
curity in  respect  to  future  transactions  within  certain  limits.  The  bond 
of  Gage  and  Perry,  however,  had  relation  only  to  a  debt  that  had 
been  in  existence  for  three  years  at  the  time  it  was  given  and  the 
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amount  of  which  was  certain.  The  language  of  this  bond  does  not  su 
gest  the  incurring  of  any  new  liability  nor  addition  to  the  amount 
the  indebtedness  existing  at  its  date.  Numerous  authorities  have  bc' 
cited  by  counsel  for  the  plaintiff  in  the  attempt  to  maintain  the  positi 
that  this  bond  was  a  continuing  guaranty  in  the  ordinary  sense  of  tho 
words.  I  think,  however,  the  obligations  under  consideration  in  tho 
cases  and  the  instant  case  are  clearly  distinguishable.  The  fundame 
tal  and  radical  difference  between  the  cases  cited  by  plaintiff's  couns 
and  the  case  under  consideration  is  that  whereas  in  those  cases  the 
was  to  be  a  liability  for  advances  to  be  made  from  time  to  time  or  i 
debtedness  to  be  incurred  at  different  times  and  liabilities  which  wou 
change,  while  here  there  was  particularized  a  single  particular  del 
and  the  nature  of  that  debt  was  such  that  it  must  have  been  in  co 
templation  of  the  parties  that  no  other  debt  and  no  change  in  th 
debt,  and  no  other  transaction  was  to  be  covered  by  the  obligatii 
given.  Merchants'  Merc.  Nat.  Bk.  of  Whitehall  v.  Hall,  83  N.  Y.  32 
344,  38  Am.  Rep.  434. 

[8]  Upon  contracts  for  continuing  guaranties,  a  right  of  action  a 
crues  with  each  freshly  incurred  liability,  and  new  rights  of  action  ari 
upon  them  from  time  to  time.  In  the  present  case,  the  right  of  acti< 
could  be  single  only.  It  accrued  on  the  1st  day  of  September,  188 
The  bond  under  which  Gage  and  Perry  became  liable  for  that  indebte 
ness  and  the  mortgages  for  which  that  bond  was  collateral  or  sure 
did  not  contemplate  any  new  or  additional  obligation,  and  no  such  ne 
obligation  is  claimed  to  have  been  incurred. 

[7]  Now  a  cause  of  action  undoubtedly  accrued  to  the  plaintiff, 
suggested  by  counsel  for  defendants  Gage  and  Perry,  on  their  boi 
on  September  1,  1880,  because  it  is  stipulated  in  that  bond  that  thi 
would  pay  $40,000  September  1, 1879,  and  $160,000  September  1,  188 
But  the  liability  on  that  bond,  as  a  promise  to  pay  the  debt  secured  1 
the  mortgages,  which  it  stipulates  to  pay,  is  the  test  when  the  statu 
began  to  run  in  favor  of  the  bond  against  that  mortgage  liabilit 
That  liability  accrued  on  the  mortgages  September  1,  1880,  which  ha 
pens  to  be  the  date  when  the  liability  accrued  on  the  bond  independe 
of  the  mortgages. 

[8]  An  action  upon  a  sealed  instrument  must  be  brought  within  ! 
years  after  the  cause  of  action  has  accrued.  Code  of  Civil  Procedui 
§  381.  The  periods  of  Hmitations  prescribed  by  the  Code  of  Cii 
Procedure  must  be  computed  from  the  time  of  the  accruing  of  tl 
right  to  relief  by  action  to  the  time  when  the  claims  to  that  relief 
actually  interposed  by  the  party.  Id.  §  415.  After  a  mortgage  de 
has  been  due  20  years,  there  is  a  conclusive  presumption  of  paymei 
in  the  absence  of  proof  of  part  payment  within  that  period.  Ouvri 
V.  Mahon,  117  App.  Div.  749,  102  N.  Y.  Supp.  981;  Forbes  v.  Re 
nard,  113  App.  Div.  306,  309,  98  N.  Y.  Supp.  710. 

[9]  A  mortgage  more  than  20  years  past  due  is  presumed  to  ha' 
been  paid  and  does  not  constitute  a  cloud  upon  title  (Belmont 
O'Brien,  12  N.  Y.  394;  Paget  v.  Melcher,  42  App.  Div.  76,  82,  58  ] 
Y.  Supp.'  913),  and  when  payment  of  a  sealed  instrimient  for  the  pa 
ment  of  money  is,  prima  facie,  presumed  from  lapse  of  time,  such  pi 
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sumption  has  the  same  force  and  legal  effect  as  if  the  fact  had  been 
proved  in  any  other  manner  (Martin  v.  Stoddard,  127  N.  Y.  61,  27 
N.  E.  285). 

[10]  The  plaintiff,  however,  contends  that  the  obligors  in  the  bond 
in  question  agreed  by  the  language  used  in  their  bond  that  it  should 
remain  in  force  so  long  as  the  guaranteed  bond  remained  in  force,  and 
that  they  would  recognize  and  be  bound  by  any  agreement  of  renewal 
or  extensions  made  between  the  original  mortgagor  and  mortgagee,  and 
to  support  this  contention  call  attention  to  this  language  in  the  bond : 

"This  obligation  shall  be  and  remain  In  fall  force  and  effect  and  In  no  wise 
l)e  impaired  until  the  actual  payment  of  said  snm  to  said  obligees,  •  •  • 
and  in  case  of  any  agreement  or  stipulation  between  the  owner  *  *  *  of 
said  mortgaged  property  and  the  said  obligees  extending  the  time  or  modify- 
ing the  terms  of  the  payment  above  stated,  then  the  above  mentioned  ob- 
ligors shall  continue  liable  to  pay  the  sum  above  secured  according  to  the 
tenor  of  such  agreement  unless  expressly  released  and  discharged  In  writ- 
ing by  the  above-named  obUgors." 

The  language  of  the  first  sentence  quoted  adds  nothing  to  what  is 
imported  in  Ae  words  by  which  the  obligors  became  bounden  and 
covenanted  to  pay.  Every  obligor  in  a  bond  remains  bound  until  pay- 
ment in  some  form.  Nothing  is  added  to  the  force  of  the  situation 
by  stating  what  the  law  implies.  It  would  add  nothing  to  the  effect  of 
a  promissory  note  nor  extend  its  time  of  payment  to  add  a  statement 
at  the  end  of  the  note  that  the  same  should  remain  in  full  force  and 
effect  and  in  no  wise  be  impaired  until  its  actual  payment.  The  prom- 
ise that  the  obligation  should  "remain  in  full  force  and  effect,"  until 
"the  actual  payment  of  said  sum,"  does  not  constitute  a  new  engage- 
ment which  fixed  a  different  period  of  limitation  from  that  which  at- 
taches to  the  whole  debt. 

[11]  The  language  used  in  the  bond,  to  the  effect  that  the  mortgage 
might  be  extended  without  affecting  the  liability  of  the  obligors  to  pay, 
presents  a  more  difficult  and  complicated  question.  The  promise  to 
pay,  under  this  clause  of  the  bond,  depended  upon  the  happening  of  a 
possibility  which  might  or  might  not  have  materialized.  Can  it  be  said 
that  the  defendants'  liability  was  not  fixed,  and  that  the  statute  did  not 
begin  to  run  until  the  cause  of  action  ripened  under  the  extension  agree- 
ment? The  extension  agreement  might  or  might  not  have  been  made. 
It  might  have  been  made  within  one  period  of  time,  or  it  might  never 
have  been  made,  and,  if  made,  could  it  have  been  made  for  any  period 
of  time,  however  short  or  however  long,  and  the  obligors  on  the 
bond  remain  liable  until  the  statute  had  run  against  the  time  for  pay- 
ment fixed  in  such  agreement  ?  To  say  that  the  statute  would  not  be- 
gin to  run  until  it  had  been  determined  whether  an  extension  of  time 
should  be  given,  and,  if  given,  only  at  the  end  of  the  time  fixed  in 
such  extension,  would  in  effect  revive  the  ancient  rule  of  the  common 
law  that  a  right  of  action  which  had  once  accrued  was  immortal. 

[12]  The  language  used  in  the  bond  is  to  receive  a  reasonable  con- 
struction. We  have  already  noted  that  the  obligors  under  it  are  not 
liable  beyOnd  its  precise  stipulations.  In  my  judgment  the  parties  in- 
tended to  provide  that  the  time  for  payment  of  the  Vanderbilt  bond 
and  mortgage  might  be  extended  without  releasing  Gage  and  Perry; 
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they  having  in  mind  that  an  extension  of  the  time  of  payment  by  th 
principals  without  authority  from  the  sureties  would  release  the  latte: 
What  the  parties  desired  evidently  to  do  was  to  provide  that  whatev* 
extensjon  should  be  given  was  not  to  affect  the  obligors  on  the  Gag 
and  Perry  bond,  but  that  such  extension,  whatever  it  might  be,  wa 
to  be  within  the  life  of  that  bond,  and  the  liability  as  obligors  thereoi 
Any  other  construction  of  this  bond  would  put  the  financial  futut 
of  Gage  and  Perry  wholly  in  the  hands  of  the  plaintiff.  If  the  cor 
tention  here  suggested  be  accepted,  then  the  statute  had  run  in  favc 
of  the  obligors  when  the  extension  agreement  was  made.  I  am  of  tli 
opinion  that  this  construction  of  this  bond  should  prevail.  But  tli 
statute  of  limitations  bars  the  action,  I  think,  for  another  reason. 

It  is  not  stated  in  the  clause  of  the  bond  under  consideration  th: 
there  shall  be  any  extension  of  the  time  when  the  statute  of  limitation 
shall  begin  to  run  against  liability  on  the  Gage  and  Perry  bond,  nor  : 
there  any  promise  on  their  part  to  waive  such  statute. 

It  is  urged  by  plaintiff's  counsel,  however,  that  by  the  language  r< 
ferred  to  "it  was  intended  that,  no  matter  how  long  the  Mutual  Lil 
Insurance  Gsmpany  of  New  York  might  defer  the  time  of  paymen 
and  no  matter  how  it  might  modify  3ie  terms  of  payment,  Williai 
B.  Gage  and  John  L.  Perry  should  continue  liable  as  guarantors.  N 
release  or  discharge  by  operation  of  law,  whether  it  arose  out  of  a 
understanding  or  agreement  between  the  Mutual  Life  Insurance  Con 
pany  of  New  York  and  the  owners  of  the  equity  of  redemption  or  eve 
the  statute  of  limitations,  was  to  discharge  Messrs.  Gage  and  Perry. 
And  plaintiff's  counsel  asserts  that  it  is  competent  for  a  party  to  cor 
tract  to  waive  the  statute  of  limitations  in  the  contract  creating  tl 
obligation  in  advance  of  the  expiration  of  the  statutory  period  for  a 
unlimited  time.  In  support  of  this  contention  he  cites  Foley  v.  Roy: 
Arcanum,  151  N.,Y.  196,  45  N.  E.  456,  56  Am.  St.  Rep.  621,  in  whic 
it  was  held  that  the  insured  in  a  policy  of  life  insurance  might  waiv 
the  provisions  of  section  834  of  the  Code  of  Civil  Procedure  in  th 
contract  of  insurance,  and  that  such  waiver  would  be  enforceable  i 
an  action  afterwards  brought  upon  the  policy.  The  difference,  how 
ever,  in  the  two  cases  is  obvious.  The  language  of  Thayer,  J.,  in  Adn 
veno  V.  M.  R.  R.  Life  Ass'n  (C.  C.)  34  Fed.  870,  cited  by  the  Court  c 
Appeals  in  its  opinion  in  the  Foley  Case,  at  once-  discloses  the  diffei 
ence  between  the  provisions  of  that  section  of  the  Code  and  the  statu! 
of  limitations.    Judge  Thayer  in  the  Adreveno  Case  said : 

"The  statute  Is  construed  In  this  state  as  conferring  a  privilege  merel; 
that  may  be  waived;  it  Is  not  declaratory  of  any  Dublic  policy.  The  pnbli 
is  not  concerned  in  excluding  the  testimony  of  a  physldan  as  to  the  cond 
tlon  of  a  patient,  if  the  patient  himself  does  not  object  to  such  disclosure 
In  this  respect  the  courts  of  this  state  follow  the  rulings  in  New  York  an 
Michigan,  under  a  similar  statute,  as  appears  by  the  cases  of  Cahen  t.  C.  1 
Ins.  Co.,  41  N.  Y.  Super.  Ct  296,  R.  R.  Co.  v.  Martin,  41  Mich.  667  [3  I 
W.  173]." 

If  the  contention  of  plaintiff's  counsel  is  correct,  then  the  statut 
of  limitations  can  be  waived  in  advance  for  an  unlimited  time.  I  d 
not  understand  that  this  can  be  done.  An  agreement  made  at  the  ir 
ception  of  a  liability  to  the  effect  that  the  statute  of  limitations  wi 
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never  be  interposed  as  a  defense  would  be  flying  in  the  face  of  the 
statute.  A  consideration  of  public  policy  is  embodied  in  the  statute  of 
limitations,  and,  while  its  provisions  may  be  waived  at  a  trial  by  not 
pleading  the  statute,  its  provisions  cannot  be  waived  in  advance  for 
unlimited  time. 

In  Shapley  v.  Abbott,  42  N.  Y.  443,  452,  1  Am.  Rep.  548,  an  action 
had  been  brought,  as  to  which  there  had  been  an  agreement  not  to 
plead  the  statute  of  limitations.    Judge  Earl,  writing,  says : 

"A  party  may,  undoubtedly,  without  trendilng  upon  public  policy,  waive  the 
defense  of  usury,  or  of  the  statute  of  frauds,  or  of  the  statute  of  llmitatlons,- 
by  omitting  to  set  up  the  defense  when  sued,  and  he  may  waive  his  statute 
of  exemption  by  turning  out  exempt  property  where  the  officer  comes  with 
the  execution ;  but  no  case  has  occurred  to  me  In  which  a  party  can,  In  ad- 
vance, make  a  valid  promise  that  a  statute  founded  on  public  policy  shall  be 
Inoperative." 

Therefore,  notwithstanding  the  language  in  the  bond  to  the  effect 
that  the  defendants  Gage  and  Perry  should  remain  liable  unless  ex- 
pressly released  and  discharged  in  writing,  they  still  have  the  right 
to  plead,  and  rest  under  the  protection  of,  the  statute  of  limitations. 

[13]  Further  the  extension  agreement  was  not  made  within  the 
life  of  the  original  debt,  embraced  in  the  Vanderbilt  bond  and  mort- 
gage, nor  within  the  life  of  such  debt  as  described  in  the  collateral  bond 
executed  t^  Gage  and  Perry,  as  more  than  28  years  had  elapsed  from 
the  time  such  extension  was  made.  At  the  time  the  extension  agree- 
ment was  made,  no  liability  had  existed  against  Gage  and  Perry  on 
their  bond  for  over  8  years.  If  any  liability  was  created  against  them 
by  the  agreement  between  plaintiff  and  the  hotel  company  on  the  23d 
day  of  Noveinber,  1908,  it  had  to  be  a  new  one,  for  the  old  one  was 
outlawed  on  that  date.  I  am  of  the  opinion  that  the  terms  of  the  bond 
did  not  permit  a  revival  of  a  liability  which  the  law  presumed  was 
barred  without  the  consent  or  concurrence  of  the  obligors.  On  the  2d 
day  of  Septembet^  1900,  the  day  after  the  20-year  statute  had  run 
against  their  liability,  on  their  collateral  bond.  Gage  and  Perry  by  op- 
eration of  the  statute  in  the  eyes  of  the  law  were  just  as  free  from 
liability  as  though  they  had  on  that  day  paid  the  amount  unpaid  on  the 
Vanderbilt  bond  in  cash.  The  only  difference  would  be  that,  in  one 
case,  the  proof  of  the  payment  would  be  actually  made,  and,  in  the 
other  case,  it  would  be  presumed  to  have  been  made.  It  is  true  that 
the  effect  of  the  statute  of  limitations  is  only  to  bar  the  remedy  and 
does  not  pay  the  debt  (Hulburt  v.  Clark,  128  N.  Y.  295,  28  N.  E.  638, 
14  L.  R.  A.  59),  while  payment  discharges  it ;  but,  so  far  as  the  legal 
liability  of  the  debtor  is  concerned,  the  one  is  as  effectual  as  the  other. 

The  plaintiff,  however,  presents  three  other  grounds  for  holding  the 
statute  of  limitations  inoperative:  An  adjudication  in  another  action 
which  is  claimed  to  operate  as  an  acknowledgment  of  the  debt,  a 
stipulation  which  is  asserted  admitted  an  unpaid  indebtedness,  and  a 
payment  on  the  debt.  We  shall  consider  these  contentions  in  the  order 
named. 

[14]  In  April,  1903,  one  Charles  Messenger,  holding  a  certificate  of 
beneficial  interest  in  the  trust  property  covered  by  the  mortgages  in 
question,  brought  an  action  against  the  trustees  of  tlie  property  mining 
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Gage  and  Perry  and  the  plaintiff  herein  parties  defendant,  to  detennin 
tjie  validity  of  the  trust,  the  legal  title  of  the  trustees  to  the  equity  o 
redemption,  to  have  a  sale  of  the  property,  and  to  have  the  trustee 
account.  In  the  complaint  in  that  action  the  mortgages  in  qdestion  ar 
stated  to  exist,  and  that  there  was  $200,000  unpaid  upon  them,  and  tha 
Gage  and  Perry  were  tenants  of  the  property.  That  action  proceede 
to  judgment  in  October,  1903,  and  it  was  adjudged  therein  that  th 
mortgages  were  held  by  the  Mutual  Life  Insurance  Company,  that  ther 
was  due  and  unpaid  thereon  $200,000,  with  interest  from  September  1 
1903,  and  that  there  should  be  a  sale  of  the  property  subject  to  the  sai 
mortgage  liens.  The  property  was  afterwards  sold  to  the  Unite 
States  Hotel  Company  subject  to  the  plaintiff's  mortgages  and  th 
rights  x)f  Gage  and  Perrjf  as  lessees  thereof.  The  judgment  in  ths 
action  undoubtedly  established,  as  contended  by  counsel  for  plaintif 
that  there  was  then  due  on' the  plaintiff's  mortgages  $200,000,  whic 
was  a  lien  upon  the  property.  It  may  also  be  conceded  that  it  estat 
lished  that  Gage  and  Perry,  as  lessees  of  the  mortgage  property,  had 
personal  interest  therein. 

There  was  no  adjudication,  however,  of  a  liability  on  the  part  o 
Gage  and  Perry  to  pay  the  mortgaged  debt.  Their  collateral  bond  wa 
not  an  issue  in  the  action.  It  is  true  that  the  mortgage  debt  was  estal 
lished  by  that  judgment,  but  that  did  not  establish  any  liability  on  th 
part  of  Gage  and  Perry  to  pay  it;  that  was  not  the  object  nor  withi 
the  purview  or  purpose  of  the  adjudication.  The  purpose  was  to  fi 
the  amount  which  should  stand  as  the  debt  against  the  property  an 
be  known  to  the  parties  for  that  purpose,  not  who  should  nor  who  wa 
liable  to  pay. 

The  complaint  in  that  action  made  no  reference  to  the  bond  of  Gag 
and  Perry,  and  their  liability  on  it  could  not  therefore  have  been  raise 
or  tried  by  this  plaintiff  in  that  suit.  It  was  irrelevant  to  any  of  th 
matters  there  litigated.  The  jud|;ment  in  that  case  perhaps  conclud< 
Gage  and  Perry  against  questionmg  the  amount  of  the  mortgage  del 
and  the  extent  of  the  liens  upon  the  trust  estate,  but  it  does  not  cor 
elude  them  as  to  the  existence  of  a  personal  liability  on  their  part  fo 
the  payment  of  a  deficiency. 

[IB]  The  plaintiff  in  the  Messenger  action  had  no  interest  in  th 
question  as  to  whether  Gage  and  Perry  should  pay  or  should  not  pa 
any  deficiency  which  might  exist  after  applying  the  mortgaged  proj 
erty  to  the  payment  of  the  liens  thereon.  At  common  law,  as  well  s 
by  the  provisions  of  sections  521  and  1204  of  the  Code  of  Civil  Pre 
cedure,  the  ultimate  rights  of  two  or  more  defendants  in  an  actio 
as  between  themselves  may  be  determined;  but  such  detemiinatio 
can  relate  only  to  matters  pertinent  to  the  allegations  in  the  complain 
In  other  words,  if  plaintiff  brought  an  action  to  foreclose  a  mortgag 
against  a  number  of  defendants,  one  of  such  defendants  could  nc 
properly  set  up  by  answer  that  another  defendant  was  indebted  to  hii 
on  a  promissory  note  and  litigate  that  question  in  that  action.  Tt 
rights  of  the  parties  defendant  to  be  determined  between  themselv< 
must  necessarily  be  those  arising  out  of  or  connected  with  or  resultir 
from  the  cause  of  action  set  forth  and  maintained  by  and  in  favor  c 
the  plaintiff. 
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The  adjudication  in  the  Messenger  action  did  not  purport' to  settle 
the  rights  of  the  plaintiff  and  the  defendants  Gage  and  Perry  under 
the  collateral  bond,  nor  could  such  an  issue- have  been  settled  under 
the  complaint  in  that  action.  Binghamton  Sav.  Bk.  v.  Bing.  Trust 
Co.,  85  Hun,  75,  84,  32  N.  Y.  Supp.  657;  Kay  v.  Whittaker.  44  N. 
Y.  565;  Van  Allen  v.  Rogers,  5  Misc.  Rep.  420,  26  N.  Y.  Supp.  708; 
Smith  V.  Hilton,  50  Hun,  236,  2  N.  Y.  Supp.  820;  New  York  Life 
Co.  V.  Cuthbert.  87  Hun,  339,  34  N.  Y.  Supp.  300;  Jones  v.  Grant, 
10  Paige,  348;  Elliott  v.  Pell,  1  Paige,  263;  House  v.  LK)ckwood, 
137  N.  Y.  259,  33  N.  E.  595;  Reynolds  v.  ^tna  Life  Ins.  Co.,  160  N. 
Y.  635,  55  N.  E.  305.  , 

[18]  The  adjudication  in  the  Messenger  action  as  to  the  amount  of 
the  mortgage  debt  is  not  in  itself  an  acknowledgment  or  promise  to 
pay  on  the  part  of  the  defendants  Gage  and  Perry.  Section  395  of  the 
Code  of  Civil  Procedure  provides : 

"An  acknowledgment  or  promise  contained  in  writing,  signed  by  the  party 
to  be  charged  thereby,  is  the  only  competent  evidence  of  a  new  or  continuing 
contract,  whereby  to  take  a  case  out  of  the  operation  of  this  title.  But  this 
section  does  not  alter  the  effect  of  a  payment  of  principal  or  interest" 

There  must  conie  with  every  acknowledgment  or  promise  to  pay 
such  as  is  required  by  this  section  a  recognition  or  connection  of  per- 
sonal liability.  This  may  be  expressed  or  implied,  but  it  must  exist. 
In  the  case  at  bar  this  is  wanting..  An  acknowledgment  such  as  is  re- 
quired under  this  section  must  be  such  that  the  law  will  imply  a  prom- 
ise to  pay  the  debt.    Stoker  v.  Walters,  12  Wkly.  Dig.  321. 

In  Purdy  v.  Austin,  3  Wend.  191,  it  is  said: 

"The  general  doctrine  on  this  subject,  as  laid  down  by  the  Supreme  Conrt 
of  the  United  States  in  case  of  Bell  v.  Morrison,  1  Pet  351  [7  h.  Ed.  174],  is 
that  if  there  be  no  express  promUe,  and  one  is  to  be  raised  by  implication  of . 
law  from  an  acknowledgment  such  acknowledgment  ought  to  contain  an 
unqualified  and  direct  admisrion  of  a  previous  subidstlng  debt  which  the 
party  is  liable  and  willing  to  pay." 

In  Bloodgood  v.  Bruen,  8  N.  Y.  362,  the  defendant  Bruen  was  a 
witness  and  testified  to  the  indebtedness  in  answer  to  a  bill  in  chan- 
cery filed  by  a  third  party.    It  was  said : 

"An  admission  obtained  in  thts  way  cannot  of  itself  be  made  the  foundatioDi 
of  a  new  contract  or  promise." 

I  gather  from  the  cases  that  the  promise,  in  order  to  constitute  an 
acEnowledgment  of  a  debt,  must  recognize  an  existing  indebtedness  of 
the  debtor  (Conn.  Trust  &  S.  B.  Co.  v.  Weed,  172  N.  Y.  497,  65  N. 
E.  261,  92  Am.  St.  Rep.  756),  with  an  intention  on  his  part  to  pay  it 
Here  tfiere  was  wanting  the  recognition  of  an  existing  debt  against 
them  by  Gage  and  Perry  and  nothing  to  support  the  claim,  either  by 
direct  evidence  or  by  implication,  of  a  promise  on  their  part  to  pay  it. 
An  acknowledgment  or  admission  that  a  third  party  owed  a  debt  cer- 
tainly could  not  bind  the  party  making  such  admission  or  acknowledg- 
ment. 

[17]  Prior  to  the  making  of  the  Vanderbilt  mortgage  by  Marvin 
and  Hall,  tiie  United  States  Hotel  property  had  been  sold  under  a 
judgment  of  foreclosure  of  a  trust  mortgage  to  them,  and  they  had 
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taken  title  as  trustees  by  a  subscription  agreement  entered  into  wit 
the  bondholders  under  the  foreclosed  trust  mortgage.  Certificate 
were  issued  to  the  persons  interested  in  the  bonds  which  represente 
their  beneficial  interests  in  the  trust  property  held  by  Marvin  and  Hal 
The  Messenger  complaint  alleges  that  Gage  and  Perry  held  certain  o 
these  beneficial  certificates.  In  the  judgment  in  the  Messenger  actio 
these  certificates  are  adjudged  to  be  personal  property.  I  do  not  se 
that  this  fact,  nor  the  fact  that  Gage  and  Perry  were  tenants  of  th 
mortgaged  property,  afiFects  the  question  just  considered. 

[18, 19]  It  appears  that  in  1903  by  a  stipulation  signed  by  the  attoi 
neys  for  Gage  and  Perry,  as  well  as  by  the  other  attorneys  in  the  a( 
tion,  that  the  Messenger  judgment  was  amended,  and  it  is  now  claime 
on  behalf  of  this  plaintiff  that  because  in  that  stipulation  it  was  n 
cited  there  was  $200,000  due  on  the  mortgages,  and  that  they  wei 
existing  liens  against  the  mortgaged  property,  that  this  was  such 
written  acknowledgment  of  the  debt  as  to  make  Gage  and  Ferry  liab 
as  on  a  new  promise  on  their  bond.  Much  of  the  discussion  alread 
had  I  think  covers  this  contention.    But  further : 

"The  right  of  action  once  barred  by  statute  can  only  be  revived  by  the  a 
and  assent  of  the  party  to  be  charged."    Bruce  t.  TUson,  25  N.  Y.  194,  196. 

While  doubtless  an  attorney  may  be  presumed  to  have  authority  i 
stipulate  that  a  judgment  against  his  client  may  be  amended  in  form 
particulars,  yet  nevertheless  the  authority  of  such  attorney  cannot  1 
presumed,  but  must  be  proved  to  admit  the  liability  of  his  client  t 
pay  large  sums  of  money  or  to  waive  for  hitn  the  statute  of  limitation 
Here  there  is  no  proof  of  siich  authority  on  the  part  of  the  attorney 

[20]  In  1909  and  1911  interest  was  paid  on  the  mortgages  fro: 
money  raised  on  notes  indorsed  by  Gj^e  and  Perry.  One  of  the: 
notes  was  taken  up- by  the  indorsers  before  the  commencement  of  th 
action ;  the  other  is  outstanding  unpaid.  No  knowledge  is  shown  thi 
the  indorsers  knew  for  what  purpose  the  money  so  raised  was  to  I 
used,  nor  is  there  any  proof  that  either  Gage  or  Perry  were  connect* 
in  any  way  with  the  payments.  It  has  been  repeatedly  held  in  th 
state  that  payments  of  interest  by  one  debtor,  although  with  the  know 
edge  of  the  other,  does  not  prevent  the  running  of  the  statute  in  favc 
of  the  latter.  To  have  that  effect  the  payments  must  have  been  mac 
by  him  or  for  him  or  by  his  authorized  agent.  McMullen  v.  Raffert 
89  N.  Y.  456;  Hoover  v.  Hubard,  202  N.  Y.  289,  95  N.  E.  702. 

[21]  There  remains  for  examination  but  one  other  of  the  questioi 
urged  by  counsel  for  consideration.  Were  Marvin  and  Hall,  as  tru 
tees,  the  agents  of  Gage  and  Perry  in  the  paying  of  principal  and  ii 
terest  on  the  mortgages,  and  did  they  thus  prevent  the  statute  runnir 
against  the  latters'  bond  ?  As  noted,  the  title  to  the  property  was  di 
cided  in  the  Messenger  Case  to  be  in  Marvin  and  Hall  as  trustees,  an 
the  certificates  of  beneficial  interest,  of  which  certain  of  them  wei 
owned  by  Gage  and  Perry,  were  held  to  be  personal  property.  Th 
trustees  were  to,  and  presumably  did,  apply  the  moneys  which  they  di 
rived  from  the  property  toward  its  maintenance  and  the  payment  c 
the  principal  and  interest  on  the  mortgages.    This  was  the  perfom 
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ance  of  a  duty  which  they  owed  alike  to  all  those  having  certificates 
of  beneficial  interests  in  the  trust.  These  moneys  were  theirs,  but  for 
which  they  were  to  account  because  they  came  from  the  property. 
There  was,  however,  in  all  this  wanting  the  element  of  an  acknowledg- 
ment of  an  indebtedness  of  theirs  by  Gage  and  Perry  on  the  uiort- 
gages.  There  was  no  connection  between  the  payments  Inr  the  trus- 
tees and  the  obligation  of  Gage  and  Perry  on  their  bond.  The  simple 
fact  that  the  proceeds  of  the  property  went  to  reduce  the  indebtedness, 
and  thus  benefited  the  certificate  holders,  is  not  an  acknowledgment 
from  which  the  law  can  imply  a  promise  to  pay  on  the  part  of  these 
obligors. 

These  views  lead  to  the  conclusion  that  Gage  and  Perry  are  not 
liable  on  their  collateral  bond.  I  think  this  is  in  accord  not  only  with 
reason  but  justice.  No  claim  was  made  upon  this  bond  so  far  as  ap- 
pears by  the  proof  presented  in  this  case  until  some  34  years  after  its 
execution.  It  is  said  that  statutes  of  limitations  are  wise  and  beneficial, 
not  designed  merely  to  raise  presumption  of  payment  of  a  just  debt 
from  lapse  of  time,  but  to  afford  security  from  stale  demands  after 
the  true  statement  of  the  transaction  may  have  been  forgotten  or  be 
incapable  of  explanation.  It  is  also  said  that  such  statutes  are  statutes 
of  repose.  If  so,  the  claim  made  in  this  action  has  slumbered  for  so 
long  a  time  that  it  should  be  barred. 

A  decree  may  be  prepared  in  accord  with  this  opinion. 


(158  App.  Dlv,  207.) 

DAVIDSON  T.  D:DNHAM  et  al. 

(Sapreme  Oonrt,  Appellate  Division,  Fourth  Department.    October  15,  1913.) 

1.  Covenants  (|  79*) — Restbictivx  Covbnant— Right  to  Bnfobcb— Pasties. 

Where  a  nnlform  improvement  plan  has  been  adopted  for  a  tract  of 
land  which  la  subdivided  into  lots  and  the  lots  are  convered  under  deeds 
containing  a  restrictive  covenant  in  conformity  with  such  uniform  plan, 
the  covenant  is  enforceable  by  any  grantee  as  against  any  other  upon 
the  theory  that  there  is  mutuality  of  covenant  and  consideration. 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent  Dig.  |{  78-82;  Dec. 
Dig.  I  7».*] 

2.  Covenants  (8  79*) — IlEarrBioTivK  Covknants— Goubsk  of  Dealing— Peb- 

BONAI.  Agbezuent. 

Where  some  of  the  lots  formed  from  a  tract  of  land  were  conveyed  by 
deeds  restricting  their  use  to  residence  purposes  and  others  of  the  lots 
were  mortgaged  and  conveyed  by  Instruments  not  containing  such  restric- 
tions, and  there  was  no  uniformity  of  location  as  to  the  latter  lots,  the 
covenant  when  expressed  was  a  mere  personal  covenant  between  the  gran- 
tor and  the  particular  grantee  and  not  enforceable  against  such  grantee 
oy  other  grantees. 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent.  Dig.  ||  78-82;  Dec. 
Dig.  f  79.*] 

8.  CovBNAKTs  (I  61*)— Bkbtbictiorb  bt  Equitablk  Aobeement— Essentials. 
Where  a  grantor  conveyed  a  lot  to  R.  by  a  deed  containing  no  restric- 
tive covenant,   and   subsequently  the  lot  was  conveyed  back  and  then 
reconveyed  to  R.  by  a  deed  containing  a  restrictive  covenant,  and  where 
in  the  meantime,  while  the  lot  was  owned  by  R.  free  from  such  cove- 

*For  oUier  case*  see  game  topic  A  i  huubeb  In  Dec.  *  Am.  Digs.  1907  to  date,  ft  Rep'r  Isdaxes 
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nant,  another  lot  forming  a  part  of  the  same  tract  was  conveyed  to  D 
by  a  deed  containing  no  snch  covenant,  no  equitable  agreement  as  to  tb< 
covenant  existed  as  between  B.  and  O. ;  it  being  essential  to  establisl 
each  an  equitable  agreement  that,  though  there  be  a  common  grantor 
there  exist  a  mutuality  of  obligation  and  benefit 

[Bd.  Note. — ^For  other  cases,  see  Covenants,  Cent  Dig.  |  60 ;  Dec.  Dig 
I61.«] 

4.  Covenants  (|  B1*) — ^Mattes  Pbkolddkd. 

Where  a  grantee  at  the  time  of  accepting  a  deed  containing  a  restrlc 
tlve  covenant  held  other  lots  comprising  a  part  of  the  same  tract  undei 
deeds  containing  no  such  covenant,  he  could  not  claim  that  a  mutua 
equitable  agreement  existed  between  him  and  other  lot  owners  derivlnf 
title  from  the  same  grantor  which  imposed  upon  each  the  obligation  o: 
such  covenant 

[Bd.  Note. — For  other  cases,  see  Covenants,  Cent  Dig.  |  SO;  Dea  Dig 
f  61.*] 

Foote  and  Merrell,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Walter  V.  Davidson  against  Frederic  G.  Dunham  and  an 
other.  From  judgment  for  plaintiff,  defendants  appeal.  Reversed 
and  new  trial  granted. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM 
BERT,  and  MERRELL,  JJ. 

Frederic  G.  Dunham,  for  appellants. 
George  Clinton,  of  Buffalo,  for  respondent 

LAMBERT,  J.  The  action  is  in  equity,  and,  through  it,  it  is  sough 
to  restrain  defendants  in  the  use  of  the  premises  of  which  they  hok 
title.  Defendants'  premises  are  subdivisions  of  a  large  tract  in  the  cit] 
of  Buffalo,  purchased  in  1889  by  the  copartnership  of  Thome  &  Angell 
and  known  as  Meadow  View  Park.  Following  their  purchase,  Thorn< 
&  Angell  laid  out  various  sheets  through  this  tract  and  subdivided  th< 
remaining  land  into  some  253  lots.  Subsequent  conveyances  were  al 
made  with  reference  to  the  survey  and  map  then  made  and  filed.  Thi 
defendant  Frederic  G.  Dunham  is  the  owner  of  two  entire  lots,  and  i 
portion  of  a  third,  of  such  subdivision;  and  the  defendant  Sydnc) 
Dunham  is  the  lessee  of  such  lands.  The  plaintiff  is  the  owner  oi 
three  lots  of  such  subdivision,  known  as  lots  Nos.  11,  12,  and  42  ii 
block  A. 

[1]  Defendants'  title  was  first  conveyed  by  Thome  &  Angell  in  1890 
to  one  Abby  L.  Dunham,  and  in  such  conveyance  is  to  be  found  th( 
following  covenant. 

"This  conveyance  is  made  and  taken  with  the  express  understanding  an{ 
condition  that  the  above-described  premises  shall  be  used  for  dwelling  oi 
residence  purposes  only,  and  for  the  usual  and  natural  uses  connected  there 
with,  and  no  other,  and  that  any  and  all  dwellings  erected  thereon  shall  cos 
not  less  than  $3,000.00  and  shall  be  erected,  not  nearer  than  25  feet  fron 
the  front  street  line  of  the  lot" 

It  is  conceded  that  defendants  have  devoted  their  premises  to  othei 
uses  than  residence  purposes.    In  fact,  they  have,  for  some  time  past 

•For  othM  CUM  «M  laine  topic  A  9  humbu  In  Deo.  A  Am.  Digs.  1M7  to  dato,  ft  Rep'r  Indazai 
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conducted  thereon  a  hospital  and  sanitarium,  and  it  is  of  such  use  that 
plaintifiF  complains. 

The  above  covenant  is  found  in  a  majority  of  the  deeds  from  Thorne 
&  Angell  to  the  various  lot  holders,  and  from  such  fact,  and  the  attend- 
ant circumstances,  plaintiff  asserts,  as  a  basis  for  equitable  relief,  the 
existence  of  a  uniform  plan  for  the  improvement  of  this  tract,  suffi- 
cient to  support  an  equitable  agreement,  to  be  implied  from  the  cir- 
cumstances, making  such  covenant  operative  against  each  subdivision 
for  the  general  benefit  of  all. 

It  is  solely  upon  such  theory  that  the  plaintiff  has  had  judgment,  and 
it  is  upon  such  that  the  judgment  is  to  be  sustained,  if  at  all.  The 
application  of  the  rule  of  law  invoked,  to  those  instances  where  a  uni- 
form plan  of  improvement  has  been  adopted,  is  beyond  question.  Korn 
v.  Campbell,  192  N.  Y.  490,  85  N.  E.  687,  37  L.  R.  A.  (N.  S.)  1,  127 
Am.  St.  Rep.  925.  As  was  said  in  this  case,  in  speaking  of  such  a  gen- 
eral improvement  plan : 

"In  such  cases  the  covenant  is  enforceable  by  any  grantee  as  against  any 
other  npon  the  theory  that  there  is  a  mutuality  of  covenant  and  considera- 
tlon  which  binds  each  and  gives  to  each  the  appropriate  remedy.^' 

[2]  Appellants  urge,  however,  that  this  case  does  not  present  a  state 
of  facts  rendering  such  rule  applicable.  The  evidence  in  such  connec- 
tion is  almost  wholly  a  record  of  the  conveyances  and  presents  no  dis- 
puted question  of  fact.  It  appears  that  Thorne  &  Angell,  after  making 
the  subdivision,  parted  with  their  entire  title  by  various  deeds  and 
mortgages.  Some  208  of  the  253  lots  were  conveyed  by  deeds,  contain- 
ing the  above  restrictive  covenant.  Some  21  were  conveyed  without 
any  restriction.  Some  23  were  mortgaged  without  restriction  and 
through  foreclosure ;  the  title  to  such  has  been  conveyed  free  from  the 
restriction.  Ten  of  the  above  208  lots  have  likewise  become  freed  from 
the  restriction  through  foreclosure.  Nor  do  the  excepted  lots  have  any 
uniformity  of  location,  such  as  would  evidence  an  intention  to  limit 
the  application  of  the  claimed  improvement  scheme  to  any  particular 
portion  of  the  tract.  The  conveyances,  both  by  deed  and  mortgage, 
omit  the  covenant  too  frequently  to  ascribe  such  omission  to  inad- 
vertence, and  the  haphazard  use  of  the  covenant  in  the  conveyances  by 
Thorne  &  Angell  would  appear  to  rather  effectively  combat  the  general 
improvement  plan,  pleaded  by  plaintiff  as  the  basis  of  his  cause  of  ac- 
tion. 

As  further  evidencing  that  the  covenant  was  intended  as  nothing 
more  than  a  personal  agreement,  it  is  to  be  noted  that  upon  two  occa- 
sions, by  their  solemn  and  formal  deed,  Thorne  &  Angell  extinguished 
such  covenant  in  titles  theretofore  conveyed. 

[3]  There  is  further  and  effective  bar  to  relief  for  the  plaintiff  fur- 
nished by  the  record.  The  right  of  Thome  &  Angell  to  enforce  the 
covenant  as  a  personal  agreement  is  not  presented.  The  inquiry  is, 
rather  whether  the  course  of  dealing  with  these  titles  has  been  such  as 
to  impose  upon  each  a  restriction  for  the  benefit  of  the  other.  There 
is  no  covenant  directly  between  the  parties,  and  in  order  to  establish 
an  equitable  agreement,  through  the  common  grantor  and  by  way  of 
the  mesne  conveyances,  there  must  exist  a  mutuality  of  obligation  ^d 
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benefit.  Such  was  the  holding  of  the  Court  of  Appeals  in  Kom  v, 
Campbell,  supra. 

Plaintiff's  standing  to  maintain  this  action  rests  in  his  ownership  ol 
lots  11,  12,  and  42  in  block  A.  Lot  42  was  conveyed  by  Thorne  & 
Angell  to  one  Ritter,  March  31,  1890,  by  a  deed  containing  no  re 
strictive  covenant.  April  26,  1890,  said  lot  was  conveyed  back  tc 
Thorne  &  Angell  by  said  Ritter,  and  on  the  same  day  was  reconveyec 
to  said  Ritter  by  Thorne  &  Angell  by  deed  containing  such  restrictiv* 
covenant. 

On  April  25,  1890,  defendants'  title  was  first  cut  off,  at  which  tim< 
lot  42  was  owned  by  Ritter  under  a  conveyance  free  and  untrammeled 
It  is  difficult  to  see  how  it  can  be  said  that  there  exists  any  privity  oi 
title  or  mutuality  of  contract  as  regards  lot  42.  Surely  defendanti 
could  not  assert  such  equitable  agreement  as  against  that  title,  anc 
hence  plaintiff  can  have  no  standing  so  far  as  lot  42  is  concerned 
The  rights  of  the  parties  remain  unaffected  by  the  subsequent  convey 
ances  between  Ritter  and  Thorne  &  Angell.  Thome  &  Angell  havin{ 
parted  with  defendants'  title,  no  subsequent  acts  of  theirs  could  in 
crease  or  diminish  the  defendants'  rights  in  connection  therewith.  Sucl 
rights  became  fixed  and  established  at  the  time  of  the  giving  of  th( 
deed  to  defendants'  predecessors. 

[4]  As  to  lots  11  and  12,  it  appears  that  plaintiff  derived  title  there 
to  from  Thome  &  Angell  through  one  Crocker.  Prior  to  a  conveyanc( 
thereof  to  Crocker,  Thome  &  Angell  had  conveyed  to  Crocker,  by  un 
restricted  deeds,  four  other  lots  in  this  tract,  not  otherwise  involve( 
in  this  action.  When  Crocker  took  his  conveyance  of  lots  11  and  12 
it  appears,  therefore,  that  he  was  then  holding  title  to  four  lots  whicl 
were  not  subject  to  such  restriction.  It  must  be  conceded  that  plain 
tiff  has  no  better  standing  with  reference  to  this  title  than  Crockei 
would  have  had,  if  he  now  owned  lots  11  and  12.  Jayne  v.  Cortlan< 
Waterworks  Co.,  107  App.  Div.  517,  95  N.  Y.  Supp.  227. 

The  inquiry  then  is :  Could  Crocker  have  maintained  this  action  un 
der  those  circumstances  ?  It  seems  clear  that  he  could  not.  The  f  oun 
dation  of  this  action  is  a  mutual  equitable  agreement  between  th( 
several  lot  owners,  the  consideration  for  which  is  the  benefit  to  al 
arising  from  the  restriction  upon  each.  It  could  scarcely  be  contendei 
that  Crocker  could  assert  the  existence  of  such  an  agreement  at  a  tim( 
when,  in  derogation  of  it,  he  was  holding  four  of  these  very  lots  un 
trammeled  by  the  agreement  which  is  asserted  as  the  basis  of  this  righ 
of  action.  His  right  to  enforce  the  restriction  against  defendants  b; 
necessary  implication  would  carry  with  it  defendants*  right  to  asser 
the  same  against  his  title.  Such  right  they  did  not  and  could  not  have 
inasmuch  as  his  deed  to  such  four  lots  contained  no  such  restriction 
He,  having  taken  title  to  a  portion  of  this  tract  in  a  manner  which  pre 
eludes  the  enforcement  of  such  an  agreement  against  him,  could  no 
be  heard  in  a  court  of  equity  to  ask  for  the  enforcement  of  that  agree 
ment  which  he  himself  was  violating  in  so  holding  such  title. 

It  is  further  urged  by  appellants  that  a  reversal  is  required,  upon  th( 
theory  that  plaintiff  is  estopped  from  asserting  this  covenant,  by  reasoi 
of  a  continued  passive  acquiescence  in  the  uses  to  which  this  propert; 
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has  been  put  and  by  reason  of  his  failure  to  sooner  assert  his  claim. 
The  record  before  us  apparently  does  not  present  all  the  facts  in  this 
connection  susceptible  of  proof.  Hence  we  do  not  determine  such 
question  of  estoppel,  but  place  our  decision  wholly  upon  the  foregoing 
grounds,  leaving  such  question  of  estoppel  to  be  determined  by  the 
trial  court  upon  the  new  trial,  which  must  be  had  herein. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellants  to  abide  the  event.  All  concur, 
except  FOOTE  and  MERRELL,  JJ.,  who  dissent  in  an  opinion  by 
FOOTE,  J. 

FOOTE,  J.    I  dissent  and  vote  for  aflfirmance. 

The  finding  that  Thorne  &  Angell  did  adopt  the  uniform  improvement 
plan  for  the  tract,  whereby  it  was  to  be  used  for  private  residences 
only,  is,  I  think,  supported  by  sufficient  evidence.  The  plan  was  em- 
bodied in  the  deeds  to  them  of  the  tract,  and  they  covenanted  with 
their  grantors  to  follow  it  in  the  sale  of  lots,  and  they  did,  in  fact, 
follow  it  as  to  most  of  the  lots.  In  the  few  cases,  relatively,  where 
they  conveyed  lots  without  incorporating  the  restrictions  in  the  deeds, 
the  purchasers  had  notice  of  the  uniform  building  plan  in  the  deeds  to 
Thorne  &  Angell  in  their  chain  of  title.  This  put  them  upon  inquiry 
as  to  whether  Thorne  &  Angell  had  undertaken  to  carry  out  the  plan. 
They  were  not,  therefore,  purchasers  without  notice  of  the  plan,  but 
held  title  subject  to  such  equities  in  favor  of  other  lot  owners  as  ex- 
isted against  Thorne  &  Angell,  their  grantors.  Silberman  v.  Uhrlaub, 
116  App.  Div.  869,  102  N.  Y.  Supp.  299;  Boyden  v.  Roberts,  131  Wis. 
659,  111  N.  W.  701;  Allen  v.  City  of  Detroit,  167  Mich.  464,  133  N. 
W.  317, 36  L.  R.  A.  (N.  S.)  890;  Collins  v.  Castle,  Law  Rep.,  36  Chan. 
Div.  243 ;  Re-Birmingham  &  District  Land  Co.  &  Allday  Law  Rep.  1st 
Chan.  Div.  (1893)  342 ;  Tallmadge  v.  East  River  Bank,  26  N.  Y.  105. 

Whether  the  owners  of  the  so-called  unrestricted  lots  may  in  equity 
be  restrained  from  violating  the  restrictions  and  tiius  defeat  the  plan 
depends,  I  think,  in  part  upon  whether  lots  of  other  purchasers  were 
sold  upon  representations  of  Thorne  &  Angell  that  the  tract  was  or  was 
to  be  restricted  to  private  dwellings ;  to  what  extent  the  plan  has  been 
carried  out  by  the  erection  of  dwellings ;  and  whether  so  many  of  the 
so-called  unrestricted  lots  have  been  applied  to  other  uses  as  to  defeat 
the  general  plan. 

But  assuming  that  upon  this  record  it  may  not  be  held  that  the  own- 
ers of  the  so-called  unrestricted  lots  can  be  restrained  from  violating 
the  restrictions,  still  I  think  the  number  of  these  lots  is  so  small  rela- 
tively to  the  number  of  restricted  lots,  and  their  location  is  such  with 
reference  to  the  lots  of  the  parties  here,  being,  for  the  most  part,  in 
other  blocks  separated  by  intervening  streets,  that  the  general  improve- 
ment plan  as  to  this  block,  at  least,  has  not  been  defeated. 

The  following  authorities,  I  think,  support  this  conclusion:  Silber- 
man V.  Uhrlaub,  supra ;  Bamett  v.  Vaughan  Institute,  134  App.  Div. 
921,  119  N,  Y.  Supp.  45;  Coates  v.  CuUingford,  147  App.  Div.  39,  131 
N.  Y.  Supp.  700;  Hano  v.  Bigelow,  155  Mass.  341,  29  N.  E.  628;  Ba- 
con v.  Sandberg,  179  Mass.  396,  60  N.  E.  936;  Donahoe  v.  Turner,  204 


Digitized  by 


Google 


i9i  144  NBW  TOBK  SUPPLEMENT  (Sop.  Ct 

Mass.  274,  90  N.  E.  549;  Frink  v,  Hughes,  133  Mich.  63,  94  N.  W 
601;  Clark  v,  Martin,  49  Pa.  289. 

As  to  plaintiff's  standing  to  maintain  this  action  by  virtue  of  hi 
ownership  of  lot  42,  it  is  to  be  observed  that  there  is  no  finding  as  t< 
plaintiff's  ownership  of  that  lot,  and  that  the  judgment  rests  whoU] 
upon  his  right  as  the  owner  of  lots  11  and  12  in  block  A.  As  to  these 
lots  11  and  12,  it  is  true  that  they  were  first  conveyed  by  Thome  i 
Angell  to  one  Crocker,  and  that  about  one  month  earlier  Thome  i 
Angell  had  conveyed  to  Crocker  four  other  lots  in  another  block  ii 
the  tract  without  restrictions.  Crocker  subsequently  conveyed  thesi 
four  lots  by  deeds  which  contained  the  restrictions.  Assuming,  how 
ever,  that  this  did  not  bring  the  lots  into  the  general  plan,  still  the; 
were  located  so  far  from  the  block  in  which  are  the  lots  of  the  partie 
here  that  this  purchase  by  Crocker  without  restrictions  should  not  b 
held  to  estop  Crocker,  or  his  successors  in  title,  from  enforcing  thi 
restrictions  as  to  the  lots  in  block  A  as  the  owner  of  lots  11  and  1! 
in  that  block. 

It  will  conform  more  nearly  to  the  intent  of  the  parties  to  hold  tha 
the  four  lots  first  sold  to  Crocker  formed  no  part  of  the  tract  as  t< 
which  the  general  plan  applies. 

The  question  as  to  whether,  after  a  general  improvement  plan  for  < 
tract  of  land  has  been  adopted  and  lots  conveyed  to  purchasers  restrict 
ing  their  use  to  conform  to  the  plan,  the  conveyance  of  a  few  lot 
without  restrictions  will  thereby  defeat  the  plan  and  render  the  restric 
tions  unenforceable  as  to  any  lot  was  not  involved  or  decided  in  Kon 
V.  Campbell,  192  N.  Y.  490,  85  N.  E.  687,  37  L.  R.  A.  (N.  S.)  1,  12: 
Am.  St  Rep.  925,  and  that  case  should  not,  I  think,  control  the  de 
cision  here  upon  that  question. 


HOTEL  ASTOR  v.  CITT  OP  NBW  YORK  et  aL 
(Supreme  Court,  Appellate  DItIsIoo,  First  Department    November  21,  1913. 

Appeal  from  Special  Term,  New  York  County. 

Actions  by  the  Hotel  Astor  against  the  City  of  New  York  and  oth 
ers ;  by  the  Greeley  Square  Hotel  Company  against  the  same ;  by  thi 
Hiflard  Hotel  Company  against  the  same;  by  the  Waldorf -Astori; 
Hotel  Company  against  the  same ;  and  by  Hawk  &  Wetherbee  agains 
William  J.  Gajmor,  Mayor,  and  others.  From  orders  at  Special  Tern 
(82  Misc.  Rep.  94,  143  N.  Y.  Supp.  279)  denying  motions  for  injunc 
tions  pendente  lite,  plaintiffs  appeal.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW 
LING,  and  HOTCHKISS,  JJ. 

.  Morgan  J.  O'Brien,  of  New  York  City,  for  appellants. 
Terence  Farley,  of  New  York  City,  for  respondents. 

PER  CURIAM.  Orders  affirmed,  with  $10  costs  and  disbursement 
in  each  case,  on  opinion  of  SEABURY,  J.,  at  Special  Term. 
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SCOTT,  J.  (dissenting).  By  this  action  the  plaintiff,  as  lessee  and 
operator  of  a  large  hotel  in  the  city  of  New  York,  calls  in  question  the 
validity  of  an  ordinance  recently  adopted  by  the  board  of  aldermen  of 
the  city  of  New  York  autiiorizing  the  establishment  of  public  hack 
stands  in  the  city  of  New  York. 

The  general  authority  of  the  municipality  to  regulate  hacks  and  hack- 
men  and  to  establish  hack  stands  is  not  questioned.  Plaintiff,  how- 
ever, insists  that  the  ordinance  in  question  is  not  only  unreasonable 
as  tQ  it,  but  actually  invades  and  impairs  its  properly  rights  as  an 
abutting  owner  upon  a  public  street.  The  particular  provision  of  the 
ordinance  to  which  the  plaintiff  objects  reads  as  follows : 

"Art.  4.  The  mayor  Is  hereby  authorized  to  locate  and  designate  as  public 
hack  stands  the  space  alongside  the  curb  adjacent  to  property  used  as  public 
parks,  public  buildings,  railroad  stations,  steamship  and  ferry  landings,  ho- 
tels, restaurants,  theaters  and  the  center  of  any  street  or  avenue  where  the 
roadway,  exclusive  of  the  sidewalk  is  30  feet  in  width  or  more." 

THiis  provision  is  intended  to  supersede  a  prior  ordinance,  which  has 
been  in  operation  for  many  years,  by  which  the  mayor  was  authorized 
to  designate  what  were  known  as  special  hack  stands  in  front  of  hotels 
"where  there  is  necessity  therefor"  and  "with  the  approval  and  con- 
sent of  the  person  occupying  the  premises."  As  to  the  neces- 
sity for  the  consent  of  the  person  occupying  the  premises,  it  was  said 
in  City  of  New  York  v.  Reesing,  38  Misc.  Rep.  129,  77  N.  Y.  Supp. 
82,  affirmed  77  App.  Div.  417,  79  N.  Y.  Supp.  331 : 

"Assent  of  an  Interested  party  to  such  a  disposition  of  his  right  to  the 
street,  as  was  made  in  this  instance,  is  required  in  order  to  prevent  any  In- 
terference with  the  rights  of  the  owner  and  lessees  to  the  street  in  front  of 
their  premises  on  the  purt  of  the  municipality." 

The  practical  difference  between  the  former  ordinance  and  the  pres- 
ent is  this :  That  under  the  former  ordinance  the  hotel  proprietor  was 
able  to  exercise  supervision  and  discipline  over  the  cab  stands  in  front 
of  his  hotel ;  he  could  see  to  it  that  only  proper  cabs  stood  there  and 
only  respectable  drivers  were  employed,  and  that  the  existence  of  the 
cab  rank  should  not  interfere  with  carrying  on  the  business  of  the  ho- 
tel, while  under  the  present  ordinance  the  cab  stand  will  be  open  to  any 
licensed  hack  whose  driver  will  choose  to  come  there,  and  the  pro- 
prietor of  the  hotel  will  be  able  to  exercise  no  control  or  supervision 
whatever  over  either  the  cabs  or  their  drivers.  It  is  easy  to  see  how 
a  proprietor  who  was  willing  to  have  had  a  special  hack  stand  in  front 
of  his  hotel  might  well  object  to  having  a  public  hack  stand  established 
there.  It  may  safely  be  assumed  that,  at  least  in  front  of  the  larger 
hotels,  the  cab  stands  will  be  kept  permanently  filled  up  with  waiting 
cabs,  a  new  one  moving  up  to  tkke  the  place  of  each  one  that  leaves 
the  stand.  The  practical  effect  of  the  ordinance  will  therefore  be  to 
keep  standing  in  front  of  each  hotel,  without  the  consent  of  and 
against  the  will  of  the  proprietor,  a  permanent  line  of  hacks  awaiting 
and  soliciting  customers. 

In  my  opinion  this  would  constitute  an  invasion  of  the  abutter's 
property  rights  which  the  law  will  not  tolerate.  As  was  well  said  by 
the  learned  justice  from  whose  ord^r  this  appeal  is  taken  * 
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"The  abutting  owner  has  rights  special  and  peculiar  to  himself  which  arts 

oat  of  the  relations  of  his  property  to  the  public  street    His  right  of  wa; 

and  his  right  to  the  free  and  unlmi>eded  ingress  to  and  from  his  property,  an< 

to  the  easements  appurtenant  thereto,  are  clearly  recognized  by  controlUni 

legal  authorities.    (Citing  authorities.)     A  legislative  act  or  municipal  ordl 

\  ■  nance  which  substantially  interferes  with  this  right  violates  the  propert; 

j  rights  of  the  abutting  owner,  whether  the  fee  of  the  street  is  owned  by  th 

4  abutting  owner  or  the  public.    Donovan  v.  Pennsylvania  C!o.,  199  U.  S.  279  [2 

Sup.  Ct.  91,  60  L.  Ed.  192] ;  Story  v.  Elevated  B.  S.  Co.,  90  N.  T.  122  [43  An 

,     Rep.  146]." 

'  The  rule  thus  enunciated  is  too  well  known  and  too  firmly  estab 

lished  in  this  state  to  require  further  citation  of  authorities.  Th< 
court,  however,  fell  into  error,  as  I  conceive,  by  regarding  the  right 
of  the  abutting  owner  as  confined  to  the  right  of  ingress  and  ^ress 
and,  so  considering,  found  that  the  space  of  30  feet  provided  by  th( 
^  ordinance  to  be  kept  clear  in  front  of  the  door  of  a  hotel  fully  satis 

■  fied  whatever  rights  the  abutter  had  in  the  street.    In  my  opinion  th< 

abutter's  rights  go  much  further  and  extend  to  the  right  to  insist  tha 
the  street  in  front  of  his  premises  be  kept  clear  of  all  permanent  ob 
structions  such  as  a  public  cab  stand  would  amount  to.  The  point  i: 
well  illustrated  in  the  opinion  of  Judge  Danforth  in  the  Story  Case 
It  had  been  decided  in  People  v.  Kerr,  27  N.  Y.  188,  and  Kellinger  v 
Forty-Second  Street  R.  Co.,  50  N.  Y.  206,  that  the  construction  of  i 
street  railroad  in  a  public  street,  without  a  change  of  grade,  constitutec 
a  legitimate  use  of  the  street,  when  done  with  legislative  authority 
In  commenting  upon  the  Kerr  Case  Judge  Danforth,  writing  in  th( 
Story  Case,  suggests  that,  while  that  case  upheld  the  construction  of  s 
surface  railway  upon  which  cars  were  to  pass  and  repass,  it  wouU 
probably  have  led  to  a  different  conclusion  if  the  question  had  beei 
presented  of  a  siding  or  switch  which  the  railway  company  used  t< 
keep  its  cars  for  storage.  So  while  an  abutting  owner  can  find  no  valic 
objections  to  a  law  or  ordinance  which  permits  public  hacks  to  pasi 
to  and  fro  along  the  public  street,  he  may  well  object  to  an  ordinanc* 
which  permits  them  to  stand  in  a  long  row  in  front  of  his  premise 
while  awaiting  customers,  thus  interfering  not  alone  with  his  access 
but  also  with  his  easements  of  light  and  air.  As  was  said  in  Rex  v 
Cross  (3  Camp.  224),  quoted  in  Callanan  v.  Oilman,  107  N.  Y.  360,  1^ 
N.  E.  264,  1  Am.  St.  Rep.  831 : 

"Every  unauthorized  obstruction  of  a  highway  to  the  annoyance  of  thi 
king's  subjects  is  a  nuisance.  The  king's  highway  Is  not  to  be  used  as  a  sta 
ble  yard." 

Without  pursuing  the  subject  further,  I  am  of  the  opinion  that,  upor 
the  clearest  principles,  the  establishment  of  a  public  hack  stand  ad- 
jacent to  the  curb  in  front  of  private  premises,  without  the  consent  oi 
the  abutter,  is  an  invasion  of  his  private  rights  in  the  street  which  the 
,  law  will  not  countenance.    Nor  do  I  stop  to  discuss  the  further  ques- 

tion whether  a  clear  space  of  30  feet  in  front  of  the  door  of  a  large 
hotel  is  a  reasonable  provision  for  access  and  ingress.  On  that  sub- 
ject there  may  be  some  doubt.  Apart  from  that  question,  however 
and  solely  upon  the  proposition  that  the  ordinance  constitutes  an  in- 
fraction of  plaintiff's  rights  of  property,  I  think  that  the  order  ap- 
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pealed  from  should  be. reversed,  and  the  motion  to  continue  the  in- 
junction pendente  lite  granted. 

INGRAHAM,  P.  J.  (dissenting).  I  concur  with  Mr,  Justice  SCOTT, 
as  I  think  that,  so  far  as  the  ordinance  attempted  to  establish  cab 
stands  in  the  public  streets,  it  was  not  authorized  by  the  Legislature, 
and  that  such  a  use  of  the-  streets  in  front  of  and  abutting  on  the  pri- 
vate property  involved  an  impairment  of  the  abutting  owner's  ease- 
ment in  and  right  to  the  unobstructed  use  of  the  street  in  front  of  its 
property.  If  anything  is  now  settled  in  this  state,  it  is  that  an  abutting 
owner  has  an  easement  in  the  street  in  front  of  his  premises,  of  light, 
air,  and  access,  which  neither  a  private  individual  nor  the  public  can 
apprbpriate  without  his  consent  and  without  compensation.  This  right 
has  been  enforced  in  a  variety  of  cases,  where  it  has  been  sought  to  es- 
tablish in  the  street,  without  the  consent  of  the  abutting  owners,  any 
structure  or  use  which  appropriates  this  easement  or  interferes  with 
the  free  and  unrestricted  right  of  the  owners  to  use  the  street,  and 
notably  so  in  the  cases  involving  the  right  of  the  elevated  railroad  com- 
panies with  legislative  authority  to  construct  the  elevated  railroad  struc- 
tures in  the  streets  of  the  city  of  New  York,  which  appropriated  this 
easement  and  interfered  with  the  abutting  owners'  use  of  the  street. 
The  fight  of  an  abutting  owner  to  the  use  of  the  street  in  front  of  his 
property  was  established  in  the  case  of  Story  v.  N.  Y.  Elevated  R.  Co., 
90  N.  Y.  122,  43  Am.  Rep.  146,  and  subsequently  extended  to  a  case 
where  the  city  owned  the  fee  of  the  street  absolutely,  and  not  in  trust 
for  the  people  of  the  state,  in  Abendroth  v.  Manhattan  Ry.  Co.,  122  N. 
Y.  1,  25  N.  E.  496,  11  L.  R.  A.  634,  19  Am.  St.  Rep.  461.  In  that  case 
the  coiu^,  after  a  review  of  the  authorities  both  in  this  state  and  in  oth- 
er states,  and  in  England,  said : 

"The  Indgmenta  for  damages  which  have  been  recovered  and  sustained 
agaloBt  the  elevated  roads  do  not  and  cannot  rest  on  the  ground  that  the  roads 
are  public  nuisances,  for  they  were  constructed  pursuant  to  statutes ;  and  be- 
sides, as  before  stated,  a  public  nuisance  does  not  create  a  private  cause  of 
action,  unless  a  private  right  exists  and  is  specially  injured  by  it  The  only 
remaining  ground  upon  which  they  can  and  do  stand  is  that  by  the  common 
law  the  plaintiffs  had  private  rights  in  the  streets  before  the  roads  were  built 
or  authorized  to  be  built  It  is  clear,  we  think,  that  these  rights  were  not 
created  by  these  statutes  under  wlilch  the  corporations  were  organized,  nor  by 
the  construction  of  the  roads ;  nor  do  they  exist  by  force  of  the  judgment  in 
Story's  Case ;  but  they  existed  anterior  to  the  construction  of  the  roads,  and 
have  simply  been  defined  and  protected  by  the  decisions  made  in  the  lltigatloDS 
against  these  corporations.  It  being  established  that  an  abutting  owner  has 
property  rights  in  the  streets  and  that  an  action  could  have  been  maintained 
against  the  defendants  for  the  recovery  of  the  damages  caused  by  their  acts, 
had  they  been  done  without  legislative  authority,  it  becomes  material  to  in- 
quire whether  such  right  of  action  Is  cut  off  because  the  road  was  constructed 
pursaant  to  such  authority." 

The  court,  after  citing  the  provisions  of  the  Constitution,  art.  1,  §  6, 
continued : 

"The  conclusion  which  we  arrive  at  is  that  the  erection  and  operation  of 
the  elevated  roads  In  Pearl  street  immediately  in  front  of  the  plaintiff's  prem- 
ises, in  the  manner  and  with  the  effect  described  in  the  findings  of  tact,  was 
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a  material  impairment  of  the  plaintiff's  right  of  property,  for  which  he  is  c 
titled  to  recover  compensation  for  the  damages  inflicted." . 

We  have  thus  established  that  the  plaintiff  has  an  interest  in  tl 
street  in  front  of  its  property,  and  neither  the  state  nor  the  municipali 
can  take  away  or  impair  that  property  right,  except  upon  the  payme 
of  compensation,  and  this  right  has  been  recognized  and  enforced 
a  great  variety  of  conditions  that  have  existed  and  been  created  in  ti 
city  of  New  York,  in  many  of  the  cases  cited  and  commented  upon 
the  Abendroth  Case.    But  I  do  not  think  the  city  was  authorized 
allow  the  street  to  be  used  for  such  a  cab  stand  as  it  authorized  by  th 
ordinance.    In  Cohen  v.  Mayor,  113  N.  Y.  532,  21  N.  E.  700,  4  L-  : 
A.  406,  10  Am.  St.  Rep.  506,  the  city  granted  a  permit  to  one  Marl 
to  keep  his  wagon  in  the  street  in  front  of  his  grocery  store,  and, 
pursuance  of  that  permit,  Marks  was  in  the  habit  of  leaving  his  gr 
eery  wagon  in  the  street  when  not  in  use,  and  a  person  passing  throuj 
the  street  was  killed  thereby,  and  the  administrators  of  the  deceasi 
brought  an  action  against  the  city  of  New  York,  and  a  judgment  f 
the  plaintiffs  was  sustained  by  the  Court  of  Appeals.    Peckham,  J., 
delivering  the  opinion  of  the  court,  said : 

"The  storing  of  the  wagon  in  the  highway  was  a  noisance.  The  prima 
use  of  a  highway  is  for  the  purpose  of  permitting  the  passing  and  repassl 
of  the  public,  and  It  is  entitled  to  the  unobstructed  and  uninterrupted  use 
the  entire  width  of  the  highway  for  that  purpose,  under  temporary  exceptio 
as  to  deposits  for  building  purposes,  and  to  load  and  unload  wagons,  and  i 
celve  and  take  away  property  for  or  in  the  interest  of  the  owner  of  the  a 
joining  premises,  which  it  is  not  now  necessary  to  more  spedficaUy  enumerai 
*  *  *  It  is  no  answer  to  the  charge  of  nuisance  that,  even  with  the  c 
stmction  in  the  highway,  there  is  still  room  for  two  or  more  wagons  to  pat 
nor  that  the  obstruction  Itself  is  not  a  fixture.  If  it  be  primarily  or  even  1 
bitnally  in  the  highway,  it  is  a  nuisance.  The  highway  may  be  a  convenie 
pMice  for  the  owner  of  the  carriages  to  keep  them  in,  but  the  law,  looking 
the  convenience  of  the  greater  number,  prohibits  any  such  use  of  the  pubi 
streets." 

It  was  also  expressly  held  in  that  case: 

"The  Legislature  has  expressly  enacted  that  the  city  shall  have  no  power 
authorize  the  placing  or  continuing  of  any  encroachments  or  obstructions  up< 
any  street  or  sidewalk,  except  the  temporary  occupation  thereof  during  t 
erection  or  repair  of  a  building  on  a  lot  opposite  the  highway." 

These  provisions  have  been  continued  by  the  present  charter  of  tl 
city  of  New  York.  See  Farley  v.  Mayor  &c.,  152  N.  Y.  222,  46  1 
E.  506.  57  Am.  St.  Rep.  511. 

It  thus  appears  that  the  city  had  no  power  to  create  such  an  obstru 
tion,  or  to  authorize  the  abutting  owner  to  use  the  street  for  vehicl 
used  in  his  business,  even  in  front  of  his  own  property,  and  that  ai 
permit  or  authorization  so  to  use  the  street  was  void,  and  such  use  w: 
a  public  nuisance.  The  city  was  liable  for  any  injury  occasioned  1 
the  standing  of  a  wagon  in  the  street  under  sudi  a  permit.  Under  tl 
ordinance  in  question  the  city  has  attempted  to  establish  in  front  i 
the  plaintiff's  property  a  continuous  line  of  motor  vehicles,  without  tl 
abutting  owner's  consent  and  notwithstanding  his  objection  and  prote; 
This  is  not  a  temporary  use  of  the  streets,  but  the  ordinance  contei 
plates  that  this  use  shall  be  continuous,  and  that  there  shall  be  co 
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tinuously  stationed  these  automobiles  in  the  places  specified.  The- or- 
dinance permits  that,  as  soon  as  an  automobile  is  taken  by  a  customer, 
its  place  shall  be  taken  by  another  automobile ;  and  so  the  ordinance 
contemplates  the  continued  presence  of  vehicles,  not  the  continuous 
movement  of  vehicles  through  the  streets,  but  as  stations  for  them  to 
remain  until  they  are  hired,  as  obstructions  in  the  street  and  to  plain- 
tiff's entry  to  his  own  premises,  and  that  the  number  of  automobiles 
specified  ^all  always  be  continued  there,  although  the  mass  of  vehicles 
shall  not  at  all  times  be  the  same.  It  seems  to  me  that  this  was  a  direct 
violation  of  the  legislative  prohibition  that : 

"Tbe  dty  shall  have  no  power  to  authorize  the  placing  or  continuing  of  any 
encroachments  or  obstructions  upon  any  street  or  sidewalk,  except  the  tem- 
porary occupation  thereof  during  the  erection  or  repair  of  a  building  on  a  lot 
opposite  the  highway." 

The  establishing  of  such  a  condition  without  the  consent  of  the  abut- 
ting owner  was  in  itself  an  impairment  of  the  abutting  owner's  ease- 
ment in  the  street,  and  that  easement  could  not  be  thus  appropriated 
or  impaired  without  the  consent  of  the  abutting  owner.  The  ordinance, 
therefore,  so  far  as  it  established  these  cab  stands  in  front  of  and  ad- 
jacent to  private  property  abutting  on  the  streets  of  the  City  of  New 
York,  was  in  excess  of  the  l^slative  powers  of  the  city  authorities, 
and  was  an  appropriation  of  private  property  without  compensation, 
and  was  illeg^  and  void. 

I  concur  with  Mr.  Justice  SCOTT  that  the  order  appealed  from 
should  be  reversed,  and  the  injunction  continued. 


(ISO  App.  DlT.  493.) 

OTJKNEN  ▼.  LAW  UNION  &  BOCK  INS.  CO.,  Limited. 

(Supreme  Court,  Appellate  Division,  Second  Department    December  5,  1913.) 

1.  INSUBAROE    (I    165*) — CONSTBUCnON    OF    CORTBACT— DeSCBIPTION    OF   JLOCA- 

TION. 

That  through  the  Inadvertence  of  the  Insured's  brokers  a  policy  on  the 
contents  of  a  buUdlng  described  it  as  situated  at  the  northeast,  Instead 
of  the  northwest,  corner  of  the  intersection  of  certain  streets,  did  not 
avoid  the  insurance,  where  there  was  no  other  building  on  either  of  the 
four  comers. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  |  351;  Dec.  Dig. 
{  165.  •] 

2.  Iksubanob  (i  163*) — Constbuction  ot  Contbact— Descbiption  of  Pbop- 

SRT7. 

It  Is  a  rule  of  construction  that  where  there  is  an  inaccuracy  li^  the 
description  of  the  premises  In  a  policy,  the  erroneous  part  of  the  descrip- 
tion may  be  rejected  without  aSectiiig  the  policy,  if  enough  remains  to 
Identify  the  premises  Intended. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  K  339-346 ;  Dec. 
Dig.  {  163.*] 

S.  InsuBANCK  (i  666*) — Constbuction  of  Contbaot— Dbscbiftion  of  Loca- 
tion. 

In  an  option  on  a  Are  policy,  evidence  held  to  show  that  the  Insurer  was 
not  harmed  by  an  inadvertent  description  by  the  Insured's  brokers  of  the 

•For  other  oas«  Me  lama  topic  A  i  mukbu  In  Dec.  A  Am.  D1«b.  UOT  to  Oat*.  *  Rep'r  ludeza* 
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dweUlng  containing  tbe  Insured  property  as  located  on  the  northeast,  1 
stead  of  the  northwest,  comer  of  certain  streets. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  |i  1556,  170 
1728;  Dec.  Dig.  i  666.*] 

4.  IHSUSANOK  (t  658*) — Psoor  of  Loss — Imfukd  Waives. 

The  provision  of  a  policy  requiring  proof  of  loss  within  00  days  w 
waived  by  the  adjuster  accepting  a  schedule  of  the  Insured  property  a 
requesting  the  holding  In  abeyance  of  the  question  of  liability,  which  v 
not  denied  until  more  than  60  days  after  the  loss,  and  by  the  retention 
proof  of  loss  furnished  after  the  expiration  of  60  days. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  H  1382-13! 
1405;  Dec.  Dig.  1 6&8.*] 

Api)eal  from  Trial  Term,  Westchester  County. 

Actiqn  by  James  F.  Cumen  against  the  Law  Union  &  Rock  Inst 
ance  Company,  Limited.  From  a  judgment  for  plaintiff,  the  defen 
ant  appeals.    Affirmed. 

Argued  before  TENKS,  P.  J.,  and  BURR,  THOMAS,  STAPL 
TON,  and  PUTNAM,  JJ. 

Hartwell  Cabell,  of  New  York  City,  for  appellant 
John  T.  Fenlon,  of  New  York  City,  for  respondent 

PUTNAM,  J.  [1]  Plaintiff  recovered  for  a  loss  of  $1,500  un<i 
the  defendant's  policy.  The  insurance  was  on  furniture  and  persor 
effects  "contained  in  or  on  the  building,  additions  and  extensions  the] 
to,  situate  northeast  cor.  of  2nd  street,  and  Wolf's  lane,  Pelhs 
Heights,  New  York.  Occupied  as  frame  dwelling."  Plaintiff  for  ti 
years  previously  had  carried  a  $5,000  policy  with  the  defendant,  wi 
the  same  description,  which  had  been  renewed  early  in  1911.  Ps 
of  the  effects  were  then  removed,  so  that  the  plaintiff  then  surrender 
this  policy,  and  his  insurance  was  reduced  to  $1,500  by  the  policy  he 
in  suit 

The  fire  occurred  April  7,  1911.  It  was  then  found  that  the  pre 
ises  in  which  the  property  was  contained  were  at  the  northwest  corn 
of  Second  street  and  Wolf's  lane  instead  of  the  noriheast  comer 
described,  an  inadvertence  by  plaintiff's  brokers  when  the  first  poli 
was  obtained.  There  was  no  other  frame  dwelling  on  the  four  com< 
of  these  intersecting  streets.  This  policy  was  dated  March  29,  191 
and  the  premium  had  not  been  paid.  Notice  of  the  loss  was  given 
the  defendant's  agents  by  letter  of  April  7th.  The  defendant  select 
an  adjuster,  and  a  schedule  or  inventory  of  the  insured  property  w 
accordingly  sent  to  the  adjuster  by  plaintiff's  brokers.  Before  the  a 
juster  inspected  the  loss,  he  had  been  informed  by  defendant's  agei 
of  the  error  in  describing  this  comer  location.  On  April  17th,  plai 
tiff's  brokers  paid  the  premium  on  this  policy,  which  the  defendan 
agents  retained.  The  adjuster  found  that  there  had  been  a  total  lo 
the  amount  of  which  has  not  been  controverted.  He  also  saw  that  t 
location  had  been  misdescribed.  Neither  the  adjuster  nor  the  defen 
ant  ever  asked  for  a  further  proof  of  loss,  beyond  the  schedule  sent 
the  assured,  which  the  adjuster  retained.  'The  effect  of  naming  t 
wrong  street  corner  was  talked  over  between  the  adjuster  aiid  plaintii 

*For  otli«r  CMM  •••  nme  tople  *  I  mvubbb  In  D«o.  *  Am.  Dlx*.  U07  to  Cat*,  ft  Rap'r  Indn 
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brokers.  The  adjuster  asked  that  this  question  should  be  held  in  abey- 
ance to  await  the  arrival  from  Chicago  of  Mr.  Shaw,  defendant's  gen- 
eral agent,  who  in  turn  submitted  the  affair  to  the  home  office  at  Lon- 
don. About  June  23d  (more  than  60  days  after  the  loss),  a  sworn  proof 
of  loss  was  served,  which  defendant  also  retained.  In  July,  however, 
defendant  announced  that  it  declined  any  liability.  Some  months  after- 
ward it  suggested  dividing  the  loss  with  plaintiff's  brokers,  and  sent,  a 
check  for  $/50  as  its  half;  but  this  proposed  compromise  was  not  ac- 
cepted. 

The  trial  court,  sitting  without  a  jury,  found  that  the  building  on 
the  northwest  comer  of  Second  street  and  Wolf's  lane  was  where  the 
property  covered  by  the  policy  was  intended  to  be  insured.  Further, 
that  defendant  had  waived  any  misdescription  of  the  insured  premises. 
The  court  also  found  that  plaintiff  had  performed  all  the  policy  condi- 
tions except  service  of  proof  of  loss  within  60  days  after  the  fire,  which 
had  been  waived  by  the  defendant. 

Upon  this  appeal  defendant  urges:  (1)  That  the  misdescription  of 
the  street  comer  location  was  fatal  to  plaintiff's  right  to  recover ;  (2) 
that  the  payment  and  receipt  of  the  premium  after  the  loss  worked  no 
estoppel ;  and  (3)  that  defendant  did  not  waive  due  service  of  a  sworn 
proof  of  loss. 

[2]  There  was  no  other  house  or  building  of  any  kind  at  this  street 
intersection,  either  at  the  date  of  the  last  policy  or  at  any  previous  time. 
Hence  no  building  other  than  the  one  where  the  insured  effects  were 
could  have  been  intended.  Such  an  inaccuracy  raises  a  question  of 
construction :  Can  the  part  plainly  erroneous  be  rejected,  and  yet  leave 
enough  to  designate  the  location  with  certainty  ? 

This  mle  of  constmction  has  frequently  been  resorted  to  in  aid  of 
clerical^ misdescriptions  of  the  site  of  insured  buildings  or  of  buildings 
containing  the  property  to  be  insured.  The  rule  of  rejecting  such  errors, 
where  sufficient  remains  to  show  the  place  intended,  has  been  applied 
where  the  building  containing  the  subject-matter  has  been  described  by 
an  inaccurate  street  number  (Westfield  Cigar  Co.  v.  Insurance  Cos.,  165 
Mass.  541,  43  N.  E.  504) ;  where  a  warehouse  containing  the  insured 
goods  was  described  from  the  street  number  in  the  rear,  instead  of  on 
the  street  where  it  fronted  (Edwards  v.  Fireman's  Insurance  Co.,  43 
Misc.  Rep.  354,  87  N.  Y.  Supp.  507) ;  and  where  furniture  insured  was 
inadvertently  written  as  on  the  southerly,  instead  of  the  northerly,  side 
of  a  country  road  (Le  Gendre  v.  Scottish  Union  &  Nat.  Ins.  Co.,  95 
App.  Div.  562,  88  N.  Y.  Supp.  1012).  Also,  as  here,  where  a  street 
corner  was  denoted  by  a  wrong  compass  direction.  Burr  v.  Broadway 
Insurance  Co.,  16  N.  Y.  267.  This  last  case  raised  a  further  difficulty, 
as  the  insured  did  own  two  buildings  quite  similar  on  the  northwest  and 
at  the  southwest  corners  of  the  crossing  streets.  Yet  by  eliminating 
from  the  policy  "No.  west,"  enough  was  left  to  make  certain  the  build- 
ing to  which  the  contract  related. 

As  mistakes  in  the  compass  direction  of  streets,  roads,  and  boundary 
lines  are  frequent,  this  clerical  error  of  the  brokers  in  writing  in  north- 
east did  not  avoid  the  insurance.  Where  the  absence  of  any  other 
comer  building  establishes  the  intent  beyond  contradiction,  the  court 
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rightly  held  that  plaintiff's  eflfects  in  the  only  frame  building  at  thi 
street  intersection,  though  at  the  northwest  comer,  were  intended  to  b 
insured. 

[3]  It  was,  however,  urged  at  the  trial  that  this  inadvertence  ha 
harmed  defendant,  since  in  reliance  thereon  it  had  taken  another  ris 
of  $3,500  on  this  residence,  while  its  own  rules  for  local  agents  limite 
such  lines  to  $3,500.  Its  book  of  rules,  however,  did  not  indicate  th: 
such  limitations  bound  in  any  way  the  general  offices,  nor  does  it  aj 
pear  that  the  limit  on  the  contents  of  this  building  had  been  exceedet 
Considering  that  fire  insurance  offices  have  local  maps  so  as  to  kee 
track  of  any  cumulative  lines  (De  Noyelles  v.  Delaware  Ins.  Co.,  7 
Misc.  Rep.  649,  138  N.  Y.  Supp.  855),  and  that  when  this  $3,500  insui 
ance  on  the  residence  was  taken  in  December,  1910,  the  defendant  a 
ready  had  a  larger  line  on  plaintiff's  furniture  by  the  prior  policy,  th 
duty  upon  defendant  to  investigate,  and  if  necessary  to  reinsure  an 
excess,  cannot  be  set  up  to  avoid  liability  to  plaintiff.  As  was  sai 
of  the  insurer  in  L,e  Gendre  v.  Scottish  Union  &  Nat.  Ins.  Co.,  supra 

"It  it  did  Investigate  it  would  have  discovered  the  true  location  of  the  plaij 
tUTs  residence.  Had  it  done  so  within  a  reasonable  time,  and  had  there  bee 
any  basis  for  claiming  it  had  been  misled  to  its  prejudice,  it  might  have  n 
sdnded  the  contract  and  returned  the  premiums."  95  App.  Div.  666,  88  N.  '1 
Supp.  1012,  1014. 

[4]  By  defendant's  acting  on  the  furniture  schedule  which  plaintii 
promptly  furnished,  and  in  asking  to  hold  in  abeyance  the  question  o 
liability  until  it  had  been  referred  to  London,  as  well  as  by  finally  n 
taining  the  sworn  proof  of  loss  without  objection,  it  waived  the  polic 
requirement  of  a  formal  proof  of  loss  within  60  days.  Defendant's  ac 
ceptance  of  the  premium  after  the  loss,  and  after  the  adjuster  ha 
learned  of  the  mistake  in  location,  with  no  subsequent  offer  to  retur 
it  to  the  assured,  was  not  consistent  with  its  position  that  the  risk  ha 
never  attached.    Richards  on  Insurance,  p.  217. 

The  trial  court  therefore  rightly  directed  judgment  for  plainti£ 
which  should  be  affirmed,  with  costs,  and  I  so  advise. 


<159  App.  DlT.  389.) 

CASPEB  T.  KUHNE  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    December  5, 1913.) 

1.  Bills  and  Notes  (J  429*)  —  Bill  or  ExoHAHaB ->•  Sep  abate  Pabts  —  Pai 

KENT. 

Under  the  express  provisions  of  Negotiable  Instruments  Law  (Conso 
Laws  1909,  c.  38)  §  315,  when  one  part  of  a  bill  drawn  in  a  set  is  di 
charged  by  payment  or  otherwise,  the  whole  bill  is  discharged. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  H  1245 
1250,  1262,  1263 ;   Dec.  Dig.  §  429.»] 

2.  Bills  and  Notes  (§  386*) — ^Fobkion  Bills — ^Aockptanoe — Patmewt — ^Wha 

Law  Govebns. 

Whether  a  bill  drawn  in  the  United  States,  payable  in  a  foreign  cooi 
try,  has  been  duly  accepted  and  paid,  depends  on  the  lex  loci  solutiotiis. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  ||  1061 
1054;   Dec.  Dig.  §386.*] 
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3.  Bills  and  Notes  d  427*) — ^Fobeign  Bills — Patkent. 

Plalntifl,  In  New  Tork,  purchased  from  defendants  tbelr  draft  In  a  8et 
of  two  drawn  on  a  Vienna  bank,  payable  In  Vienna  to  TJ.  or  order.  Plaln- 
tur  mailed  the  first  of  the  set  to  U.,  and  a  day  or  two  later  mailed  the  sec- 
ond. The  first  draft  never  reached  TJ.,  bnt  was  stolen  and  paid  by  the 
drawee  on  a  forged  Indorsement  Held,  that  under  the  Austrian  law, 
which  does  not  compel  a  drawee  to  require  proof  of  identification  of  the 
holder  of  a  bill  drawn  to  order,  but  authorizes  the  drawee  to  make  pay- 
ment to  the  holder  Instead  of  the  person  designated  therein,  and  provides 
that  In  case  payment  is  not  made  to  the  right  person  the,  loss  must  fall 
on  the  purchaser  in  the  absence  of  blame  fixed  on  the  drawee,  the  drawee's 
payment  discharged  the  blU  and  plaintiff  conld  not  recover  from  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  U  1283- 
1244;   Dec.  Dig.  |  427.*] 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Louis  Casper  against  Percival  Kuhne  and  others.  A  City 
Court  judgment  in  favor  of  plaintiff  was  reversed  by  the  Appellate 
Term  (79  Misc.  Rep.  411,  140  N.  Y.  Supp.  86)  and  the  complaint  dis- 
missed on  the  merits,  and  plaintiff  appeals.    Affirmed. 

See,  also,  156  App.  Div.  899,  141  N.  Y.  Supp.  1112. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  DOWLING,  and  HOTCHKISS,  JJ. 

John  A.  Thompson,  of  New  York  City,  for  appellant 

Geo.  T.  Hogg,  of  New  York  City,  for  respondent 

DOWLING,  J.  On  December  11,  1905,  the  plaintiff  as  an  undis- 
closed principal,  through  his  employers,  Bitwiller  Bros.,  purchased 
from  the  defendants  their  check  or  draft,  in  a  set  of  two,  whereof  the 
second,  translated  from  the  German  language  in  which  it  was  issued, 
reads  as  follows: 

"No.  02381.  K2250. 

"Pay  you  against  this  check  out  of  our  deposits  (In  case  the  first  check  re- 
mains unpaid)  to  Mrs.  E.  Utassy  or  order  2250  Krones. 

"New  York,  December  11th,  1005. 

"Enaatta,  Nachod  &  Knhn& 
"To  the  Wiener  Bank-Verein  in  Vienna." 

On  plaintiff's  behalf  there  was  paid  to  defendants  on  this  transac- 
tion the  sum  of  $458.44,  and  both  checks  of  the  set  were  delivered  to 
him.  The  first  of  these  he  mailed  on  the  day  he  received  them  (De- 
cember 11th)  to  Mrs.  E.  Utassy,  the  paype,  at  Prague,  Austria.  The 
second  was  mailed  a  day  or  two  later  to  the  same  party.  On  January 
3,  1905,  he  received  a  cablegram  from  Mrs.  Utassy  advising  him  that 
a  stranger  had  cashed  the  first  of  the  set  and  the  Wiener  Bank  refused 
to  pay  on  the  second.  He  demanded  from  defendants  the  refund  of 
the  money  paid  by  him,  which  was  refused.  It  appears  from  the  depo-' 
sition  of  Mrs.  Utassy  that  she  never  received  the  first  check  mailed, 
to  her,  but  did  receive  the  second  on  December  24,  1905,  inclosed  in  a 
letter  from  plaintiff  which  advised  her  that  the  first  check  had  been 
sent  earlier,  but  the  second  was  forwarded  in  case  the  first  should  be 
lost.    The  branch  of  the  Wiener  Bank  being  dbsed  on  Christmas  day, 
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she  called  thereat  on  the  day  following  and  presented  the  check,  whe 
she  was  advised  by  the  bank  manager  that  they  would  forward  it  t 
Vienna,  and,  if  the  first  of  the  set  had  not  been  cashed,  she  would  b 
notified  and  could  call  "after  the  holidays."  When  she  did  so  cal 
she  was  advised  that,  as  the  first  of  the  set  had  been  cashed  at  th 
Vienna  main  office  of  the  bank  before  her  call  at  the  Prague  brand 
the  second  check  would  not  be  honored. 

The  defendant  oflfered  testimony  tending  to  establish  that  on  D< 
cember  21,  1905,  the  original  (or  the  first  of  the  set)  was  presented  fo 
payment  at  the  chief  cashier's  department  of  the  Wiener  Bank-Vereii 
where  it  was  attended  to  by  Joseph  Jaczko,  employed  in  said  deparl 
ment.  It  was  paid  to  the  holder  who  presented  it,  without  any  su: 
picion  on  the  part  of  any  one  that  it  was  not  being  presented  by  th 
true  qwner  or  that  what  is  called  the  "indorsement"  thereon  was 
forgery.  The  second  of  the  set  was  not  received  at  Vierma  until  aft« 
the  first  had  been  honored. 

The  "indorsement"  on  the  first  of  the  set,  translated,  is  as  follows 
"Received  on  December  21st,  1905.  E.  Utassy,  m.  p."  The  lettei 
"m.  p.,"  according  to  the  testimony,  are  an  abbreviation  in  use,  n< 
only  in  banking  circles  in  Vienna,  but  generally  in  that  city,  to  signif 
"manu  propria."  According  to  the  expert  Dr.  Hans  Adler  of  Vienni 
the  law  of  Austria  in  force  at  the  time  of  the  transaction  in  questio 
was  as  follows: 

"There  is  no  law  In  force  In  Vienna  according  to  which  the  Wiener  BanJ 
Vereln  as  drawee  Is  required  to  demand  identlflcatton  of  the  holder  of  a  che< 
made  out  to  a  spedfled  name  or  order  for  the  reason  tliat,  on  the  paymei 
of  a  check  drawn  to  order,  the  Identlflcation  of  the  holder  is  required  in  i 
other  manner  than  by  a  series  of  successive  indorsements.  •  •  •  Accor 
Ing  to  the  laws  in  force  in  Vienna  on  December  21,  1905,  there  was  no  r 
qulrement,  in  case  a  stolen  draft  with  a  forged  indorsement  was  paid  by  tl 
drawee,  whereby  the  drawee  or  the  drawer  of  the  draft  was  liable  to  ps 
said  draft  to  the  rightful  owner  thereof.  As  the  check  was  made  out  to  o 
der  and  therefore  could  be  paid  by  the  drawee  without  proof  of  Identific 
tlon  of  the  holder,  there  can  be  no  question  of  paying  a  second  time  on  tl 
part  of  the  drawee,  as  the  check  was  genuine.  The  forgery  of  the  receipt 
in  point  of  law  quite  Irrelevant,  as  the  drawee  was  Justified  in  making  pa 
ment  to  the  bolder  of  the  check  and  not  to  a  certain,  specified  person.  Tl 
question  who  in  such  case  lias  to  bear  the  loss  can  be  decided  only  accordli 
to  the  regulations  of  Civil  Law.  According  to  said  law,  when  no  blame  a 
taches  to  any  one  party,  the  loss  is  that  of  the  person  whom  it  befalls.  1 
however,  any  one  is  to  blame,  he  is  liable  for  all  losses  that  would  otherwli 
not  have  been  entailed.  Accordingly,  the  consequences  of  the  theft  certain 
fall  upon  Mrs.  Utassy  if  she,  owing  to  lack  of  care  in  the  safe-keeping  of  tl 
check,  or,  In  any  other  manner,  made  possible  or  facilitated  the  theft  of  8U( 
check.  On  the  other  hand,  the  consequences  of  such  theft  fall  upon  the  drat 
ers  in  case  transmission  of  the  check  was  not  made  in  the  manner  prescribe 
by  the  purchaser  or  if  the  customary  and  proper  precautions  attendant  on  i 
delivery  were  omitted.  In  the  absence  of  blame  on  the  part  of  any  one,  tl 
loss.  In  my  interpretation  of  the  paragraph  of  the  law  referred  to,  falls  npc 
the  purchaser  of  the  check  as,  at  the  time  of  the  theft  of  said  check,  it  ha 
gone  into  the  possession  of  the  purchaser,  out  of  possession  of  the  drawer 
and  was  covered  by  their  remittance  to  the  Wiener  Bank-Verein.  For  th 
reason  the  loss,  however  the  theft  or  the  payment  of  the  stolen  check  to  tl 
person  who  had  illegally  come  into  possession  thereof  may  be  regarded,  ma 
be  borne  by  the  purchaser  of  the  check.  The  rules  of  law  in  force  in  Vleni 
on  December  21,  1905,  in  reference  to  checks,  are  contained  in  articles  30< 
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SOS  of  the  AnstrUn  Commercial  Code,  and  in  arttcles  86  and  4S  of  the  'AU> 
gemelne  Wectasel  Ordnung'  (General  Bills  of  Exchange  Act)  and  also  in  arti- 
cle 1311  of  the  Allgemelnes  Bnergerllches  Oesetsbuch  (General  Code  of  Gtvil 
Law)  of  which  mles  of  law  I  annex  a  copy  to  my  deposition." 

Plaintiff's  complaint  contains  the  following  averment  referring  to 

the  second  check  of  the  set: 

"Fifth.  That  thereafter  said  plaintiff  for  valuable  consideration  came  into 
posaeasion  of  said  draft  or  check,  and  ia  now  the  lawfnl  owner  and  holder 
tbereof." 

The  defendant  set  up,  as  one  of  its  separate  defenses,  that  of  pay- 
ment in  the  following  form: 

"(1)  That  heretofore  and  on  or  abont  the  11th  day  of  December,  1905,  the 
defendants  issued  to  Messrs.  BitwiUer  Bros,  its  draft  or  bill  of  exchange  in  a 
set  of  two,  the  second  of  which  set  is  set  forth  in  the  complaint  (2)  That 
thereafter  said  bill  of  exchange,  being  the  first  of  the  set,  was  duly  presented 
to  the  drawee  in  accordance  with  the  law  of  the  place  where  payable,  and 
accepted  and  paid." 

[1]  Where  one  part  of  a  bill  drawn  in  a  set  is  discharged  by  pay- 
ment or  otherwise,  the  whole  bill  is  discharged.  Secti(Hi  315,  Negotia- 
ble Instruments  Law;  §  612,  Laws  of  1897;  re-enacted  in  same 
form  as  section  315  by  chapter  43,  Laws  1909  [Consol.  Laws  1909,  c. 
38]. 

[2]  The  question  whether  foreign  checks  or  drafts  have  been  duly 
accepted  and  paid  is  to  be  de.termined  by  the  lex  lod  solutionis,  in  the 
case  at  bar  the  law  of  Austria. 

"The  complaint  alleges  that  this  bill  was  drawn  in  two  parts,  one  of  which 
parts  was  actually  i>aid  by  the  drawee  to  the  person  presenting  It  although 
the  payee's  name  thereon  had  been  forged.  If  this  payment  was  valid  by  the 
law  of  the  republic  of  France,  it  necessarily  follows  that  the  bill  itself  was 
discharged,  and  no  liability  could  be  predicated  on  the  refusal  to  pay  the 
second  part,  as  payment  of  the  first  had  discharged  the  obligation  to  pay  the 
same  to  the  payee.  *  *  *  If  the  bill  was  paid  by  the  drawee  upon  pres- 
entation according  to  the  law  of  the  place  where  payment  was  to  be  made, 
then  it  would  follow  that  the  obligation  assumed  by  the  defendants  had  been 
met,  and  no  action  could  be  based  upon  the  failure  to  pay  the  bill  when  pre- 
sented, the  only  obligation  that  the  drawers  assumed  in  drawing  and  deliv- 
ering the  bUl."  Caras  v.  Thalman,  138  App.  Div.  297,  300,  301,  123  N.  T. 
Supp.  97,  100. 

"As  the  drafts  were  payable  at  Paris,  the  law  of  France  determined  what 
constituted  payment"  Kessler  v.  Armstrong  Cork  Co.,  158  Fed.  745,  747,  762, 
86  C.  G.  A.  642  (Cir.  Ct  of  App.),  certiorari  denied  207  U.  S.  697,  28  Sup. 
Gt  262,  52  li.  Ed.  357. 

[3]  Without  considering  the  other  ground  assigned  as  a  reason  for 
the  affirmance  of  this  judgment  (the  failure  to  protest  the  check  in 
question),  we  are  of  the  opinion  that  the  testimony  established  the  de- 
fendant's plea  of  payment  of  the  check,  in  accordance  with  the  laws 
of  Austria,  and  that  the  determination  of  the  Appellate  Term  appealed 
from  is  correct  and  should  be  affirmed,  with  costs  to  respondent,  and 
judgment  directed  for  defendants,  dismissing  the  complaint  upon  the 
merits,  with  costs.    All  concur. 
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(159  App.  DlT.  415.) 

ESTATES  DEVELOPMENT  CO.  et  aL  V.  GALLAGHER  et  aL 

(Supreme  Conrt,  Appellate  Dlvlsioii,  First  Department    December  6,  1913.] 

1.  Landlobd  and  Tknakt  (I  299*) — Suwabt  PaooEKDiNoa — Injttnotion. 

Code  Civ.  Proc.  |  2265,  subd.  2,  provides  that,  after  a  final  order  In  som 
mary  proceedings,  an  Injunction  shall  not  be  granted  restraining  the  exe 
cntion  thereof  except  in  a  case  where  an  injunction  would  be  granted  tc 
stay  execution  of  a  final  Judgment  in  ejectment  and  on  like  terms.  Belt 
that,  where  a  final  order  dispossessing  defendants'  tenant  from  the  prem' 
Ises  in  controversy  had  been  entered,  in  an  action  in  which  neither  plain 
tlfC  nor  its  tenant  was  a  party,  the  fact  that  plaintiff  claimed  title  to  th< 
premises  adverse  to  defendants,  and  that  they  had  threatened  to  oust 
plainrtlfl's  tenant  under  the  execution,  was  not  ground  for  restraining  the 
enforcement  of  the  final  order,  on  a  complaint  in  which  plaintiff  failed  t< 
plead  its  title  or  interest  in  the  property  except  by  an  unsupported  alle 
gation  that  it  owned  the  property. 

[Ed.  Mote. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  S| 
1281, 1282;  Dec.  Dig.  §  299.*] 

2.  Landlord  and  Tenant  (§  63*) — Landlobd'b  Titub — Contest. 

One  who  takes  a  lease  of  real  property  from  another  is  estopiped  to  dl& 
pute  his  landlord's  title. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant^  Cent,  Dig.  S| 
159-163,  165-167,  169,  172-176;  Dec.  Dig.  §  63.*] 

Scott,  jr.,  dissenting. 

Appeal  from  Special  Tenn,  New  York  Coun^. 

Suit  by  the  Estates  Development  Company  and  another  against 
John  F.  Gallagher  and  others.  From  an  order  granting  a  preliminarj 
injunction,  defendants  appeal.    Reversed, 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT 
BOWLING,  and  HOTCHKISS,  JJ. 

Julius  D.  Tobias,  of  New  York  City  (Isaac  Josephson  and  Ernest 
Krasman,  both  of  New  York  City,  of  counsel),  for  appellants. 

Harold  Swain,  of  New  York  City,  for  respondents. 

INGRAHAM,  P.  J.  The  complaint  alleges  that  the  plaintiflF  corpo 
ration  is  the  owner  of  certain  premises  in  the  county  of  Bronx ;  thai 
in  October,  1912,  one  Judge  was  in  possession  of  the  premises,  claim- 
ing title  under  a  lease  from  the  defendants  Gallagher,  who  claimed 
some  interest  in  the  premises;  that  in  October,  1912,  the  plaintifl 
corporation  caused  said  Judge  to  be  removed  tTom  said  premises 
and  it  remained  in  possession  thereof  until  April,  1913,  when  it  lease<j 
said  premises  to  one  Rees,  and  Rees  took  possession  of  said  prem- 
ises; that  May  20,  1913,  said  Gallaghers  began  special  proceedings 
in  the  Municipal  Court  of  the  City  of  New  York  to  dispossess  the 
said  Judge  from  said  premises,  and  that  on  June  3,  1913,  an  ordei 
was  made  and  entered  directing  that  a  warrant  issue  for  the  purpose 
of  removing  said  Judge  from  said  premises;  that  in  pursuance  of  sai(] 
warrant  the  defendants  Gallagher  have  threatened  to  remove  Rees 
from  said  premises;  that  said  defendants  Gallagher  have  no  right, 
title,  or  interest  whatsoever  in  or  to  the  said  premises,  and  demanding 
judgment,  enjoining  and  restraining  the  defendants  and  each  of  thera 
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from  entering  upon  the  said  premises  and  from  removing  therefrom 
the  plaintiff  Rees  or  any  person  employed  by  him,  or  in  any  way  tak- 
ing possession  of  or  interfering  with  the  said  premises,  and  enjoining 
and  restraining  the  defendants  from  delivering  possession  of  the  said 
premises  to  the  said  defendants  Gallagher  pending  the  final  determina- 
tion of  this  action.  Upon  this  complaint  an  application  was  made  for 
a  temporary  injunction,  restraining  the  marshcd  to  whom  the  dispos- 
sess warrant  had  been  delivered  from  removing  the  plaintiff  Rees  from 
the  premises  or  in  any  way  taking  possession  of  or  interfering  with 
said  premises  or  delivering  possession  of  said  premises  to  defendants 
Gallagher,  and  from  the  order  continuing  such  injunction  the  defend- 
ants appeal. 

The  defendants  claim  title  to  the  premises  under  a  deed  from  the 
supervisor  and  justices  of  the  peace  of  the  town  of  Westchester  to  the 
predecessors  in  title  of  defendants  Gallagher  dated,  March  21,  1883, 
and  allege  that  they  have  been  in  undisputed  possession  of  the  prem- 
ises since  that  time.  On  February  21,  1910,  the  defendants  leased 
the  said  premises  to  Judge,  for  the  term  of  five  years  from  the  1st 
of  February,  1910,  at  an  annual  rental  of  $1,000,  and  it  appears  that 
Judge  entered  into  possession  of  these  premises  tmder  this  lease  and 
continued  to  occupy  them  for  some  time.  The  plaintiff  corporation 
alleges  that  in  some  way  not  disclosed  they  had  ejected  Judge  from 
the  premises  and  leased  them  to  Rees.  It  appeared  as  a  fact  that 
Judge  was  on  and  about  the  premises  until  the  time  the  warrant  was 
issued  to  the  defendants,  that  a  liquor  business  was  then  conducted  in 
his  name,  and  that,  when  dispossess  proceedings  were  instituted  by 
the  defendants  against  Judge,  the  latter  appeared  as  tenant  and  inter- 
posed an  answer  in  the  proceedings,  but  a  final  order  was  granted 
and  a  warrant  issued.  Neither  in  the  complaint  nor  in  the  adffidavit 
does  the  plaintiff  corporation  attempt  to  establish  any  interest  in  the 
property  save  by  the  bare,  unsupported  allegation  that  it  owns  the 
property;  nor  are  any  facts  stated  to  show  how  said  Judge  was  dis- 
possessed of  the  possession  of  the  property,  the  plaintiff  corporation 
resting  on  the  naked  allegation  that  Judge  had  in  some  undisclosed 
way  been  dispossessed;  nor  is  there  any  denial  of  the  fact  that  de- 
fendants have  been  in  undisputed  possession  of  the  property  since 
1883. 

[1]  Subdivision  2,  §  2265,  provides  that  an  injunction  shall  not 
be  granted  "after  the  final  order,  except  in  a  case  where  an  injunction 
would  be  granted  to  stay  the  execution  of  the  final  judgment  in  such 
an  action  (ejectment),  and  upon  the  like  terms."  In  this  case  noth- 
ing appears  to  justify  the  court  in  restraining  the  execution  of  a  judg- 
ment in  ejectment.  Whether  or  not  a  temporary  injunction  shall  issue 
is  always  in  the  discretion  of  the  court.  The  court  is  not  justified  in 
granting  an  injunction  to  protect  the  possession  of  real  property  unless 
the  plaintiff,  who  comes  into  court,  establishes  some  interest  or  title 
to  the  property.  It  is  said  that  neither  the  plaintiff  corporation  nor 
Rees  was  a  party  to  that  proceeding.  If  they  are  actually  in  good 
faith  in  possession  of  the  property,  they  can  resist  the  execution  of 
process  by  the  marshal,  and  the  courts  can  then  afford  them  the  re- 
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dress  to  which  they  may  be  entitled.  Plaintiffs  established  no  title  ot 
interest  in  the  property  as  against  the  persons  who  have  been  in  undis- 
puted possession  for  30  years. 

[2]  Judge  took  title  under  a  lease  from  the  defendants.  He  there- 
fore could  not  dispute  the  defendants'  title.  There  is  no  fact  showing 
how  Judge  was  dispossessed  or  the  facts  upon  which  the  plaintifi 
corporation  bases  its  claim  to  i>ossession,  and,  in  the  absence  of  the 
proof  of  some  facts  showing  either  title  in  the  plaintiff  corporation 
or  actual  possession  in  the  plaintiff  corporation  or  its  lessee  Rees,  cer- 
tainly an  injunction  was  not  justified. 

It  follows  therefore  that  the  order  must  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  for  an  ini  unction  denied,  with  $1C 
costs. 

CLARKE,  DOWLING,  and.  HOTCHKISS,  JJ.,  concur. 

SCOTT,  J.  (dissenting).  I  dissent  It  seems  to  me  that  this  ii 
essentially  a  case  in  which  the  status  quo  should  be  preserved  b} 
means  of  a  temporary  injunction  until  the  trial.  The  property  is  oi 
such  a  nature  that  its  use  during  the  winter  season  can  be  of  littli 
value,  and  there  should  be  no  difficulty  in  trying  the  cause  befon 
spring. 

The  injunction  only  runs  to  protect  Rees,  plaintiff's  tenant,  fron 
physical  expulsion  under  process  issued  in  a  proceeding  to  which  h< 
was  neither  a  party,  nor  privy  to  a  party. 

Summary  proceedings  are  not  a  proper  method  of  testing  title  t< 
real  estate.  The  plaintiff  claims  to  be  in  possession,  through  its  ten 
ant,  not  in  subordination  to,  but  in  hostility  to,  defendant's  title.  Ii 
it  is  actually  in  possession  under  a  claim  of  title;  and  there  is  no  evi 
dence  to  the  contrary  but  merely  suspicion,  its  right  to  possession  couU 
not  have  been  tried  in  the  summary  proceedings  eyen  if  it  or  its  ten 
ants  had  been  made  parties  to  the  proceeding,  as  however  they  wen 
not.  If  plaintiffs  re^ly  have  title,  and  have  obtained  possession,  n( 
matter  how,  they  cannot  legally  be  ousted  in  summary  proceedings. 

I  am  therefore  of  opinion  that  the  order  should  be  affirmed. 


(158  App.  Dlv.  786.) 

BODGHAN  V.  CHENANGO  VALLEY  SAVINGS  BANK. 

(Supreme  Court,  Appellate  DtTiston,  Fonrtli  Department    November  12,  1813. 

1.  Banb:s  akd  Banking  (i  SOI*) — Dbposit»—Withdba.wal— Conditions. 

Where  plaintiff  uiade  bank  deposits  in  tbe  name,  but  without  the  knowl 
edge,  ot  her  mother  and  nephew,  with  the  Intentloa  that  the  deposit 
should  belong  to  them  should  they  survive  her,  plaintiff,  who  had  meao 
while  lost  the  books,  was  entitled  to  withdraw  the  deposits  uppn  the  moth 
er's  and  nephew's  death,  without  giving  the  bank  an  indemnity  bond  o: 
adminlBtering  the  decedents'  estates;  they  having  no  property,  and  thi 
bank's  rule  not  providing  for  Indemnity  bonds  by  a  depositor  under  sue! 
circumstances. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Gent  Dig.  {{  115S 
1162-1164,  1166-1168,  1172-1176;   Dec.  Dig.  {  801.*] 

*For  otber  cum  sea  urn*  topic  ft  i  NiniBaB  la  Dec.  A  Am.  Dlca.  U07  to  data.  *  Rep'r  Ind«x« 
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2.  BXEOUTOBS  AND  ADiaNisTXAXoss  (|  3*) — AmamiBTBJiTiott  OT  Estate — ^Ab- 
sence or  Pbofebty. 

There  could  be  no  administration  upon  a  decedent's  death  if  she  had 
-no  property,  in  view  of  Code  Civ.  Proc.  H  2476,  2662,  contemplating  that 
a  decedent  shall  have  property  In  the  state  in  order  to  grant  letters  of 
administration. 

[Ed.  Note. — ^For  other  cases,  see  Executors  and  Administrators,  Cent 
dg.  H  1.  S-14Mi,  1782;   Dec.  Dig.  {  3.*] 
8.  OiTTS  (S  80*) — Girrs  Intbb  Vitos— Bequisitis. 

There  was  no  valid  gift  of  a  bank  deposit  to  plaintiff's  mother  and 
nephew,  where  she,  without  their  knowledge,  made  deposits  in  their  name 
with  the  Intention  that  it  should  belong  to  them  should  t)iey  survive  her. 
If  tb«y  died  without  ever  having  learned  of  the  deposits ;  there  being  no 
deUvery  or  acceptance. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent  Dig.  U  52-67,  65 ;  Dec.  Dig. 
130.*] 

-4.  Banks  and  Bankino  (S  306*) — Actions  fob  Deposits— Sutfioisncy  or  Ev- 
idence—InrrBNTioN  or  Defobitob. 

EMdence,  in  an  action  to  recover  bank  deposits  made  tn  the  name  of 
plaintiff's  nephew  and  mother,  who  died  without  having  learned  of  the 
deposits,  Aeld  to  show  that  plaintiff  when  she  made  a  deposit  did  not  in- 
tend to  pass  title  to  her  mottier  and  nephew  unless  they  survived  her. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  ||  1166, 
1169,  1183-1188;   Dec.  Dig.  !  306.*] 

C  Bakks  and  Banbiino  ({  301*) — Deposits. 

Plaintiff  had  the  right  to  deposit  money  in  a  bank  in  the  name  of  oth- 
ers without  informing  the  bank  that  the  name  of  the  depositors  was  not 
her  own  name. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {{  1159, 
1162-1164,  1166-1168,  1172-1176 ;   Dec.  Dig.  i  301.*] 

«.  Tbusts  (I  34*) — Ceeation — Bank  Deposits. 

FlalntUTs  deposit  of  money  in  a  bank  in  the  name  of  her  mother  and 
nephew,  without  their  knowledge  and  without  informing  the  bank  that 
the  names  given  as  depositors  were  not  plaintiff's,  did  not  constitute  a 
trust  in  favor  of  the  nominal  depositors. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  {  44;  Dec.  Dig. 
134.*] 

Appeal  from  Special  Term,  Broome  Gjunty. 

Action  by  Anna  Roughan  against  the  Chenango  Valley  Savings  Bank. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Reversed,  and  new 
trial  granted. 

See,  also,  157  App.  Div.  884,  141  N.  Y.  Supp.  1144. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

Jerome  De  Witt,  of  Binghamton,  for  appellant. 
Mangan  &  Mangan,  of  Binghamton,  for  respondent 

MERRELL,  J.  This  appeal  comes  to  us  from  the  Third  depart- 
ment, Mr.  Justice  Lyon  of  that  court  having  been  disqualified  from 
sitting,  and  the  remaining  justices  qualified  to  hear  said  appeal  being 
equally  divided  in  the  determination  thereof. 

The  action  is  to  recover  of  the  defendant  bank  the  sum  of  $1,256.95, 
with  interest  thereon  at  the  rate  prescribed  by  defendant,  said  amount 
representing  the  proceeds  of  deposits  made  by  plaintiff  in  the  defendant 

*For  oUier  cases  see  same  topic  A  {  kuvbsb  In  D«o.  A  Am.  Digs.  HOT  to  daU,  A  Rep'r  Indaxw 
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bank  in  two  separate  accounts  under  the  following  unusual  circum- 
stances :  On  Dacember  9,  1878,  the  plaintiff,  Anna  Roughan,  a  stranger 
to  the  defendant  and  its  officials,  and  without  disclosing  her  real  name, 
visited  defendant's  banking  establishment  and  deposited  therein  the 
sum  of  $370  in  the  name  of  Bridget  W.  Roughan ;  plaintiff  at  the  time 
representing  that  she  was  Bridget  W.  Roughan.  She  then  signed  the 
usual  identification  card,  signing  as  follows,  "Bridget  W.  Roughan, 
Binghamton,"  and  defendant  issued  to  her  in  the  name  of  Bridget  W. 
Roughan  its  passbook  numbered  9,096.  In  1895,  the  defendant  bank, 
under  an  order  of  the  Supreme  Court,  was  permitted  to  settle  with  its 
depositors,  by  scaUng  down  the  several  deposits,  including  plaintiff's, 
15  per  cent,  and  thereupon  plaintiff  surrendered  her  passbook  No, 
9,096  issued  to  her  in  December,  1878,  under  the  name  of  Bridget  W, 
Roughan,  and  there  was  issued  to  her  a  new  passbook,  also  in  the  name 
of  Bridget  W.  Roughan,  for  the  balance  of  her  deposit  and  interest ; 
said  new  passbook  being  numbered  2,402,  and  plaintiff  receipting  there- 
for as  "Bridget  Roughan."  On  April  11,  1896,  the  plaintiff  again  ap- 
peared at  defendant's  banking  office  and  made  a  second  deposit  of  $50C 
in  the  name  of  a  James  W.  R.  Kelley,  who  was  a  nephew  of  the  de- 
positor, and  who  was  then  represented  by  the  depositor  to  be  absent  in 
the  country.  Defendant's  passbook  No.  6,492,  representing  said  de- 
posit of  $500,  was  then  issued  and  delivered  to  plaintiff  in  the  name  ol 
James  W.  R.  Kelley.  The  nephew  in  whose  name  said  deposit  was 
made  was  a  son  of  plaintiff's  sister.  He  was  a  cripple,  and  plaintiff 
had  reared  and  cared  for  him  upon  his  mother's  death  and  for  some 
years  thereafter.  There  has  never  been  any  withdrawal  from  the  last- 
mentioned  account,  and  only  $37.90  has  been  withdrawn  from  the  first 
deposit  account;  said  amount  having  been  withdrawn  by  plaintiff  in 
two  installments  in  the  years  1895  and  1896,  respectively,  and  plaintiff 
still  using  the  name  "Bridget  W.  Roughan"  under  which  she  had 
opened  the  account  in  1878.  Bridget  W.  Roughan  was  the  mother  of 
the  plaintiff  and  always  resided  in  Ireland.  The  plaintiff  had  been  ac- 
customed to  contribute  to  the  support  of  her  aged  mother  in  Ireland, 
and  testified  upon  the  trial  that  her  purpose  in  making  the  deposit  in  the 
name  of  her  mother  was  so  the  mother  would  be  able  to  get  it  if  any- 
thing happened  to  the  plaintiff.  That  the  money  so  deposited  by  plain- 
tiff was  hers  and  in  the  accumulation  of  which  the  modier  had  no  hand 
is  beyond  dispute.  Nor  did  the  mother  in  Ireland  ever  have  any  knowl- 
edge or  information  of  the  act  of  the  daughter  in  thus  providing  a 
fund  for  her  in  case  she  outlived  her  daughter.  Bridget  W.  Roughar 
was  never  a  party  to  the  transaction  and  died  in  ignorance  of  the  gen- 
erous act  of  the  daughter.  The  same  is  equally  true  as  to  the  deposit 
account  made  by  the  plaintiff  in  the  name  of  her  nephew,  James  W 
R.  Kelley.  Neither  of  the  persons  whose  interest  in  the  funds  depos- 
ited were  dependent  upon  their  surviving  the  depositor  ever  knew  oi 
plaintiff's  action  for  their  benefit.  Bridget  W.  Roughan  died  abou( 
the  year  1896,  in  Ireland,  never  having  visited  America.  The  nephew 
James  W.  R.  £lelley,  died  some  time  prior  to  the  commencement  oj 
this  action. 

Both  passbooks,  covering  the  accounts  in  the  names  of  the  mothei 
and  nephew,  respectively,  were  retained  by  plaintiff;   she  remaining 
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in  possession  of  them,  carrying  them  constantly  upon  her  person.  In 
October,  1908,  plaintiff  lost  both  books  and  has  never  recovered  ei- 
ther. Immediately  upon  discovering  her  loss,  plaintiff  notified  de- 
fendant thereof  and  demanded  the  balance  of  said  deposits  with  ac- 
cumulated interest  Then  for  the  first  time  defendant  learned  of  the 
peculiar  circumstances  of  the  deposits.  The  defendant  declined  to  pay 
unless  plaintiff  would  give  defendant  a  bond  to  indemnify  it  against 
loss.  Plaintiff  called  several  times  upon  defendant,  in  company  with 
friends  and  counsel,  and  was  informed  that  the  bank  would  not  pay 
unless  plaintiff  produced  a  bond  indemnifying  it  against  presentation 
of  the  books.  The  defendant  has  also  signified  its  willingness  to  pay 
the  amounts  of  the  deposits,  with  accrued  interest,  in  each  case,  to 
the  personal  representatives,  when  appointed,  of  the  persons  in  whose 
names  the  deposits  were  made.  However,  the  evidence  seems  to  indi- 
cate that  this  last  ofiFer  to  pay  to  personal  representatives  was  not 
made  at  the  time  of  the  demands  made  by  plaintiff  when  she  made 
known  to  the  bank  the  loss  of  the  passbooks.  The  sole  condition 
which  then  seems  to  have  been  imposed  by  defendant  was  the  giving 
of  a  bond  to  indemnify  it  against  the  claims  of  persons  who  might 
later  produce  the  passbooks  and  demand  payment  of  the  moneys  rep- 
resented thereby.  The  defendant  produced  upon  the  trial  its  form 
of  indemnity  bond  and  showed  its  offer  to  fill  it  out  for  execution  by 
plaintiff  and  surety.  The  plaintiff  disclaims  ability  to  furnish  the  re- 
quired bond. 

[f]  I  do  not  think  tfie  defendant  is  in  a  position  to  insist  upon 
plaintiff's  producing  such  bond.  It  has  adopted  no  rule  or  by-law  au- 
thorizing it  to  impose  such  a  condition  upon  its  payment  of  deposits 
when  passbooks  are  lost  In  the  absence  of  such  a  provision  of  its  by- 
laws, defendant  is  not  justified  in  resisting  plaintiff's  claim  on  that 
ground.  Mierke  v.  Jefferson  Co.  Savings  Bank,  208  N.  Y.  347,  353, 
101.  N.  E.  889. 

[2]  Nor  do  I  think,  under  the  circumstances,'  the  plaintiff  should 
be  compelled  to  administer  the  estates  of  her  deceased  mother  and 
nephew  in  order  to  obtain  the  moneys  which  she  thus  deposited.  So 
far  as  the  evidence  discloses,  the  facts  are  not  sufficient  to  confer 
jurisdiction  upon  any  court  to  appoint  personal  representatives  of  the 
deceased  persons.  The  mother  of  plaintiff  was  never  a  resident  of 
this  country,  nor  is  it  shown  that  either  she  or  the  nephew  had  any 
property  here  or  elsewhere,  and,  unless  plaintiff  should  concede  that 
the  deceased  persons  had  soine  interest  in  the  funds  in  question  which 
upon  their  decease  passed  to  and  formed  their  estates,  it  is  difficult 
to  see  how  administration  could  be  obtained.  Code  Civ.  Proc.  §§  2476, 
2662;  In  re  Jones'  Estate,  70  Misc.  Rep.  154,  128  N.  Y.  Supp.  477; 
In  re  McCabe,  84  App.  Div.  145,  82  N.  Y.  Supp.  180;  Evans  v. 
Schoonmaker,  2  Dem.  Sur.  249;  Taylor  v.  Public  Administrator,  6 
Dem.  Sur.  158. 

Nor  do  I  think  the  plaintiff  open  to  criticism  for  declining  to  con- 
cede that  the  deposits  belonged  to  her  mother  and  nephew,  respective- 
ly, for  the  purpose  of  laying  foundation  for  the  appointment  of  per- 
sonal representatives  of  the  deceased  persons.    From  her  standpoint 
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neither  had  any  interest  in  their  respective  funds  unless  they  su 
vived  her.  And  besides,  such  a  position  on  her  part  might  invoh 
dangerous  complications  upon  final  distribution  of  the  estates,  ai 
when  she  might  encounter  embarrassment  in  explaining  the  true  si 
uation  to  creditors  or  next  of  kin  of  the  deceased  persons.  The  d 
fendant  professes  entire  willingness  to  pay  over  the  amounts  of  tl 
said  accounts  at  such  time  as  it  can  do  so  with  safety.  While  the  si 
uation  is  not  without  its  embarrassments,  it  seems  to  me  that  the  d 
fendant  can  safely  pay  over  these  moneys  to  plaintiflf.  What  is  tl 
real  status  of  plaintiflf  with  reference  to  these  funds?  There  is  litt 
or  no  dispute  as  to  the  essential  facts.  The  money  deposited  by  plaii 
tiff  was  her  own.  She  says  she  intended  the  deposits  to  go  to  h 
mother  and  nephew,  respectively,  upon  her  death.  Until  then  th( 
had  no  interest  therein.  Title  to  the  moneys  in  controversy  in  ai 
one  save  the  plaintiflf  must  be  upon  one  of  two  theories:  Eith 
plaintiff,  in  making  the  deposits,  intended  them  as  outright  gifts  to  tJ 
mother  and  nephew,  respectively;  or  it  was  her  intention  to  crea 
tentative  trusts  for  their  benefits.    It  seems  to  me  she  did  neither. 

[3]  Under  elementary  principles  of  law  governing  gifts,  it  cami' 
be  seriously  claimed  that  the  moneys  so  deposited  by  plaintiflf  pass* 
to  the  mother  and  nephew  as  gifts.  Neither  of  them  was  privy 
plaintiff's  acts.  Every  essential  requisite  to  a  valid  gift  is  wantin 
There  was  no  intent  to  give  on  the  part  of  plaintiflf,  express  or  ir 
plied.  There  was  no  delivery  of  the  things  given  to  or  for  the  done 
in  pursuance  of  such  intent,  and  no  acceptance  by  the  donees.  Th( 
never  knew  of  their  relative's  acts  in  their  respective  behalves.  Sure 
there  was  no  gift.  Beaver  v.  Beaver,  117  N.  Y.  421,  428,  22  N.  ] 
940,  6  L.  R.  A.  403,  15  Am.  St.  Rep.  531 ;  Sullivan  v.  Sullivan,  1( 
N.  Y.  554,  56  N.  E.  116;  McMahon  v.  Cronin,  143  App.  Div.  842,  l: 
N.  Y.  Supp.  423;  Beaver  v.  Beaver,  137  N.  Y.  59,  32  N.  E.  998. 

[4]  The  moneys  were  deposited  with  defendant  under  some  theo: 
on  plaintiflf's  part  that  if  her  mother  and  nephew  should  survive  h 
the  moneys  so  deposited  would  go  to  each  respectively  upon  plaintifl 
death.  It  is  clear  to  me  that  she  had  no  intention  to  convey  to  eith 
of  her  said  relatives  any  present  title  or  interest  in  the  moneys  so  d 
posited,  and  that  unless  they  survived  her  it  was  her  intention  th 
they  would  have  no  interest  therein.  Not  alone  by  her  testimony 
such  intention  borne  out,  but  it  clearly  appears  from  the  manner 
which  she  made  the  deposits,  her  withholding  the  knowledge  there 
from  her  mother  and  nephew,  her  occasional  withdrawals  from  one  i 
the  accounts,  and  her  retention  of  the  passbooks. 

[6]  It  seems  to  me  that  under  the  evidence  the  moneys  were  plat 
tiffs.  They  represented  the  fruits  of  her  toil  and  frugality.  In  the 
accumulation  neither  the  mother  nor  the  nephew  had  contributed.  Si 
had  a  right  to  deposit  them  where  she  saw  fit  and  in  those  names  si 
saw  fit  and  to  withhold  the  evidence  thereof  as  she  did.  Washingt< 
v.  Bank  for  Savings,  171  N.  Y.  166,  63  N.  E.  831, 89  Am.  St.  Rep.  8C 

So  far  as  parting  with  title  to  the  moneys  so  placed  by  her,  the  ca 
is  no  diflferent  in  principle  than  had  she  made  provisions  in  her  w 
for  her  mother  and  nephew,  to  become  eflfective  upon  her  deceas 
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Such  testamentary  provisions  would  convey  no  title  to  the  bequests  un- 
less the  beneficiaries  survived  the  testatrix,  and  could  be  revoked  by 
her  at  any  time  prior  to  her  death.  So  with  these  deposits.  They  were 
to  become  effective  only  upon  the  mother  and  nephew  surviving  plain- 
tiflF.  They  having  died,  it  seems  to  me  she  had  a  clear  right  to  revoke 
her  action,  and  indeed  the  deaths  of  the  mother  and  nephew  prior  to 
that  of  plaintiff  ipso  facto  worked  a  revocation  of  plaintiff's  acts  in 
making  the  deposits  in  their  respective  names,  so  far  as  any  interest 
which  they  might  have  had  in  case  they  had  survived  her  may  be  con- 
cerned. 

[6]  Moreover,  I  think  plaintiff's  acts  fell  far  short  of  creating  trusts 
in  favor  of  her  mother  and  nephew,  either  absolute  or  tentative.  There 
certainly  was  no  declaration  of  trust  when  either  deposit  was  made, 
nor  at  any  time  thereafter.  No  trust  can  be  implied  simply  by  a  de- 
posit by  one  person  in  the  name  of  another.  As  was  said  by  Judge 
Andrews  in  Beaver  v.  Beaver,  117  N.  Y.  421,  at  page  428,  22  N.  E. 
940,  at  page  941  (6  L.  R.  A.  403,  IS  Am.  St.  Rep.  531) : 

"To  constitute  a  trust  there  must  be  either  an  explicit  declaration  of  trust, 
or  circumstances  which  show  beyond  reasonable  doubt  that  a  trust  was  in- 
tended to  be  created." 

Plaintiff,  in  making  the  deposits  shown  in  the  case  at  bar  with  the 
intention  that  those  whom  she  desired  to  aid  should  only  receive  her 
bounty  upon  her  death,  passed  no  title  to  said  funds.  The  plaintiff 
parted  with  no  titie  to  the  moneys  deposited.  As  was  said  by  Judge 
Werner  in  Sullivan  v.  Sullivan,  supra : 

"The  defendant  acquired  no  rights  in  preesenti ;  she  was  to  acquire  them  in 
futuro.  This  is  the  test  which  marks  the  essential  difference  between  a  valid 
gift  inter  yivos,  or  an  effectual  parol  trust,  and  the  mere  expressed  desire  or 
intention  to  do  that  in  the  future  which  can  only  be  done  by  will.  As  was 
said  by  this  court  in  Oilman  t.  McArdle,  99  N.  Y.  461  [2  N.  E.  464,  52  Am. 
Rep.  41] :  'It  is  only  in  respect  to  dispositions  of  property  which  are  not  to 
have  any  effect  except  upon  the  death  of  the  owner  and  are  revocable,  that 
he  Is  confined  to  a  will.'" 

I  am  therefore  of  the  opinion  that  the  evidence  establishes  conclu- 
sively that  the  plaintiff  is  the  only  person  entitled  to  the  moneys  in 
question.  The  passbooks  are  lost,  and  satisfactory  proof  of  such  loss 
has  been  presented  to  the  bank.  It  would  seem  that  plaintiff  has  met 
every  reasonable  requirement  that  defendant  could  make.  Its  insist- 
ence upon  the  appointment  of  legal  representatives  of  the  mother  and 
nephew  is  apparently  based  upon  the  erroneous  assumption  that  they 
were  the  depositors,  within  the  terms  of  section  26  of  defendant's  by- 
laws. The  plaintiff  was  the  depositor.  Defendant  has  no  right  to 
impose  as  a  condition  of  payment  of  the  moneys  in  question  that  per- 
sonal representatives  of  the  mother  and  nephew  be  named  and  thai 
payment  be  made  to  them. 

It  therefore  seems  to  me  that  plaintiff  is  entitied  to  recover  of  de- 
fendant the  balance  due  her  upon  said  deposits,  with  accrued  interest, 
and  that  the  judgment  of  the  court  below  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  event  All  concur. 
X44N.Y,S.— 83 
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KRUSE,  P.  J.  (concurring).  I  concur  with  Judge  MERRELL,  e: 
cept  I  am  inclined  to  think  that  a  tentative  trust  was  established,  bi 
it  was  revocable  by  the  depositor  during  her  lifetime  (Matter  of  To 
ten,  179  N.  Y.  112,  125,  71  N.  E.  748,  70  L.  R.  A.  711,  1  Ann.  Ca 
900;  Matter  of  United  States  Trust  Co.,  117  App.  Div.  178,  102  1 
Y.  Supp.  271,  affirmed  189  N.  Y.  500,  81  N.  E.  1177),  and,  she  havit 
done  so,  the  trust  never  became  effective.  She  is  therefore  entitled  i 
recover  the  moneys. 


(159  App.  Div.  480.) 

WARD  V.  T.  HOGAN  &  SONS,  Ine. 

(Sapreme  Court,  Appellate  Division,  Second  Department    December  5,  1911 

Shifpino  (I  86*)  —  iNJtmiKB  to  Stkvedobx  —  Nbouoxnce  —  SnrncizNOT  i 
EvuENOE — Pboxhcatb  Cause. 

In  a  longshoreman's  action  for  Injuries  from  the  breaking  apart  of 
slingload  in  a  vessel's  hold,  brought  on  the  ground  that  the  master  e 
gaged  in  discharging  the  vessel  had  intrusted  a  gangwayman  with  authc 
ity  to  direct  or  control  the  work  of  other  employes  (Labor  Law  [Const 
Laws  1909,  c.  81]  §  200,  as  amended  by  Laws  1910,  c.  352),  and  that  1 
was  negligent  in  signaling  the  winchman  to  stop,  evidence  held  not 
show  that  the  stopping  of  the  winch  or  the  failure,  if  any,  sooner  to  gi 
orders  to  the  winchman,  proximately  caused  the  accident. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent.  Dig.  ii  343,  353-36) 
Dec.  Dig.  I  86.*] 

Rich,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Patrick  Ward  against  T.  Hogan  &  Sons,  Incorporate 
From  a  judgment  for  plaintiif!  and  from  an  order  denying  a  new  tria 
defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  CARR,  RICH,  STAPLETOI 
and  PUTNAM,  JJ. 

John  C.  Robinson,  of  New  York  City,  for  appellant 
Robert  H.  I^oy,  of  Brooklyn  (Michael  M.  Helfgott,  of  Brooklyn,  o 
the  brief),  for  respondent. 

PUTNAM,  J.  The  plaintiff,  a  longshoreman,  employed  by  the  d( 
fendant  company,  was  injured  while  discharging  cases  or  bags  of  rul 
ber  from  the  lower  hold  of  the  steamship  Hubert  then  lying  in  Brool 
lyn.  He  was  one  of  the  gang  working  at  No.  3  hatch.  The  cases  c 
rubber  weighed  from  4(X)  to  500  pounds.  Three  of  them  were  slun 
tc^ether  in  a  draft.  The  longshoremen  worked  in  pairs  in  making  u 
the  sling  loads.  A  chain  sling  is  first  laid  down,  the  three  packag( 
rolled  on  it,  then  the  ends  of  ^e  sling  are  taken  up  and  drawn  dosel; 
so  as  to  tie  togeUier  the  draft,  when  the  load  is  hooked  on  the  hois 
ing  fall  to  be  raised  on  signal  to  the  gangwayman  on  the  top  dec! 
who  in  turn  signals  a  hoisting  order  to  the  winchman. 

Plaintiff,  with  his  partner,  J.  McLaughlin,  had  made  up  this  slir 
load  in  the  inshore  wing.  After  the  sUng  had  been  hooked  on,  tl 
winch  had  started  so  as  to  end-up  the  load,  but  not  to  move  it  appreci: 
bly  towards  the  hatch,  when  the  hoisting  stopped.    The  winchman  g( 
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word  to  let  it  go  back,  and,  as  he  slackened,  the  packages  f  ormit^  the 
draft  fell  apart,  and  one  struck  plaintiff,  bringing  his  leg  against  an 
iron  stanchion. 

Plaintiff  recovered  below  on  the  ground  that  the  defendant  had  in- 
trusted Lofstrom,  the  gangwayman,  "with  authority  to  direct,  control, 
or  conunand"  another  "employ^  in  the  performance  of  the  duty  of 
such  employ^"  (Labor  Law,  §  200,  as  amended  by  Laws  of  1910,  c. 
352),  and  that  Lofstrom  had  been  negligent  in  signaling  the  winchman 
from  a  position  on  the  inshore  side  of  the  deck,  where  he  could  not 
see  the  draft  beneath  him  leading  from  the  inshore  wing  of  the  hold. 
There  was  evidence  that,  when  cargo  was  being  hoisted  from  the  in- 
shore wing,  a  gangwayman  on  the  offshore  side  of  the  top  deck  had  a 
better  view  below,  and  that  in  such  circumstances  the  opposite,  off- 
shore, side  of  the  hatch  was  his  proper  station. 

It,  however,  does  not  appear  that  the  signals  repeated  by  Lofstrom, 
or  any  failure  by  him  to  signal,  proximately  caused  this  accident.  The 
slinging  was  in  the  ship's  wings  six  or  eight  feet  inside  the  hatch  coam- 
ings, far  away  from  the  drop  of  the  fall.  Plaintiff  first  said  that  the 
men  who  made  up  the  sling  had  nothing  to  do  with  giving  the  hoisting 
signal,  which  is  by  the  man  who  hOoks  on  the  sling.  When  he  hooks, 
he  has  to  see  that  the  load  is  properly  slung.  The  ending-up  of  this 
sling  load,  and  the  falling  apart  of  the  packages,  point  to  a  sling  load 
not  tightly  made  up  or  not  securely  hooked  to  the  fall,  rather  than  to 
any  fault  on  the  deck  above. 

Who  hooked  on  this  load?  Plaintiff  first  said  that  it  was  Hardy, 
whose  place  was  on  the  top  of  the  tunnel.  Afterward  he  testified  that 
if  the  man  on  the  tunnel  (which  ran  about  eight  feet  high)  could  not 
get  down  to  hook  on  the  sling,  one  of  the  men  who  made  it  up  hooked 
it  on;  and  finally  admitted  that  this  particular  sling  was  so  hooked 
on  by  his  partner,  J.  McLaughlin.  But  McLaughlin,  plaintiff's  part- 
ner, and  Hardy,  on  the  tunnel,  were  not  called,  nor  was  their  absence 
accounted  for.  Patrick  McLaughlin,  the  other  witness  from  the  lower 
hold,  was  on  the  opposite  side  of  the  tunnel,  out  in  the  offshore  wing, 
and  had  nothing  to  do  with  the  sling  load  and  could  not  see  what  hap- 
pened to  it  till  after  the  accident. 

If  the  load  had  not  swung  clear,  but  had  only  ended-up,  the  stop- 
page of  the  hoisting — whether  because  the  fall  caught  in  the  coamings 
above  (which  no  witness  out  in  the  wings  could  well  see),  or  for  ladk 
of  steam  at  the  winch,  as  the  winchman  thought,  such  stoppage  could 
not  have  harmed  any  one  had  the  sling  been  tight  and  the  draft  prop- 
erly secured.  If  this  stoppage  let  the  packages  fall  apart,  the  sling 
was  not  about  the  middle  of  the  load,  or  else  the  load  was  slack  and 
loose.  When  the  gangwayman  looked  below  at  this  time,  he  was  heard 
to  blame  the  men  beneath,  which  incident  points  the  same  way. 

The  evidence,  therefore,  does  not  show  that  the  stoppage  of  the 
hoisting,  or  the  failure,  if  any,  sooner  to  give  orders  to  the  winchman, 
proximately  brought  about  this  accident. 

I  advise  that  the  judgment  and  order  be  reversed,  and  a  new  trial 
granted ;  costs  to  abide  the  event. 

All  concur,  except  RICH,  J.,  dissenting. 
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(159  App.  Dlv.  388.) 

TULLT  ▼.  PAEK  KOW  aEALTT  CO. 
(Supreme  Court,  Appellate  Dlyision,  First  Department    December  6,  19t 
Mabikb  akd  Skbvaht  (I  281*) — SurrtontNor  o»  Etidbnob — Pboxiiiatk  Oac 

OF   INJITBT. 

Evidence,  In  an  action  by  an  elevator  operator  for  an  injury  caused 
bags  of  paper,  with  wblch  the  elevator  was  loaded,  falling  against  t 
controller  handle,  starting  the  elevator,  and  Injuring  him  as  he  was  at* 
ping  out,  held  to  show  that  the  proximate  cause  of  the  Injury  was,  n 
defendant's  negligence  in  tailing  to  provide  the  elevator  with  a  seconds 
switch,  but  the  operator's  own  negligence  In  leaving  the  elevator  wltbo 
first  seeing  that  the  bags  were  safely  stacked. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  ||  98 
996;  Dec.  Dig.  i  2S1.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  John  Tully  against  the  Park  Row  Realty  Company.  Ve 
diet  and  judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  ai 
new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOV 
LING,  and  HOTCHKISS,  JJ. 

E.  C.  Sherwood,  of  New  York  City,  for  appellant 
D.  R.  Almy  and  William  S.  Evans,  both  of  New  York  City,  for  i 
spondent 

DOWLING,  J.    Appeal  from  a  judgment  on  a  verdict  of  a  jury 
favor  of  plaintiff  in  the  sum  of  $2,750  in  an  action  based  on  n^: 
gence. 

Plaintiff  was  employed  as  a  relief  elevator  operator  in  the  Pai 
Row  building,  in  the  city  of  New  York,  on  February  2,  1911,  betwe 
the  hours  of  5:30  and  6  p.  m.,  when,  as  he  claims,  he  was  orden 
from  the  relief  room  on  the  third  floor  of  said  building,  by  one  Lace 
in  general  charge  of  the  elevators,  to  bring  car  No.  2,  loaded  wr 
paper,  from  the  third  to  the  ground  floor.  The  elevator  was  passeng 
elevator  No.  2,  and  was  loaded  under  plaintiff's  instructions  by  i 
Italian  helper  with  eight  bags  of  paper.  Five  of  these  bags  were  stan 
ing  upright,  each  being  about  five  feet  high  and  twice  the  spread  i 
one's  arms  in  width ;  three  smaller,  each  about  four  feet  high,  we 
placed  across  the  larger  ones.  This  left  the  elevator  so  crowded  th 
there  was  just  room  for  plaintiff  and  the  helper  to  stand  upon  the  pla 
form  of  the  car.  Plaintiff  lowered  the  car  to  the  main  floor,  when  1 
opened  the  doors,  which  rolled  back  from  the  center,  thus  allowing  tl 
entire  front  of  the  car  to  remain  unobstructed.  The  helper  got  o 
first,  and  then  Tully  raised  the  car  so  that  its  floor  was  elevated  son 
three  feet  above  the  level  of  the  hallway,  when  the  helper  took  tl 
first  of  the  bags  upon  his  back  to  carry  it  away.  As  he  returned,  plaii 
tiff  lowered  tilie  car  back  to  the  floor  level,  and  the  helper  came  in 
the  car  to  get  a  second  bag  for  removal.  Lacey,  as  the  plaintiff  te 
tifies,  then  came  along  and  ordered  plaintiff  to  take  another  car,  as  tl 
rush  hour  was  on  and  the  tenants  were  complaining  of  the  delay.  Tii 
ly  states  that  he  replied  that  the  helper  was  in  the  car,  whereupc 
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Lacey  told  him  to  do  as  he  was  told.  As  Tully  started  to  leave  the 
car,  and  was  stepping  ofif  with  the  right  foot,  the  car  suddenly  started 
upwards,  due,  it  is  ckimed,  to  the  fact  that  one  of  the  bags  rolled  over 
upon  the  controller  handle,  throwing  it  over  and  starting  the  car  up- 
wards. It  appears  that  this  controller  handle,  or  lever,  whereby  the 
car  is  put  in  operation,  is  in  front  of  the  operator.  Had  plaintiff  re- 
mained in  his  position  in  the  car,  as  he  was  required  to  stay  under  the 
rules  (under  which  no  operator  is  allowed  to  leave  his  car  while  there 
still  remains  some  one  upon  it,  unless  relieved  by  another  operator), 
no  accident  could  have  happened.  Plaintiff  admits  that  the  fact  that 
he  left  the  car  made  it  possible  for  the  bag  to  strike  the  controller 
handle.  It  is  plaintiff's  contention  that  defendant  was  negligent  in 
not  installing  upon  the  car  a  secondary  or  baby  switch,  which  is  under 
the  control  of  the  operator,  and  which  makes  it  impossible  for  the 
car  to  be  moved  unless  the  switch  is  thrown  on ;  that  is,  after  the  sec- 
ondary switch  is  thrown  off,  it  is  impossible  for  the  car  to  be  placed 
in  motion  either  upwards  or  downwards.  There  was  some  proof  that 
such  switches  were  installed  upon  cars  in  buildings  in  the  city  of  New 
York,  including  cars  of  the  type  used  in  the  Park  Row  building,  which 
was  tfie  Sprague  Piatt  Long  Screw  elevator. 

The  weakness  of  the  plaintiff's  contention  lies  in  the  fact  that  there 
is  no  proof  that  the  alleged  negligence  of  the  defendant  in  not  install- 
ing such  a  switch  as  has  been  referred  to  was  the  cause  of  the  accident. 
It  does  not  appear  that  the  plaintiff  would  have  felt  called  upon  to 
throw  off  such  a  switch  when  he  left  the  elevator.  On  the  contrary,  it 
affirmatively  appears  that  the  direct  and  proximate  cause  of  the  acci- 
dent was  the  act  of  the  plaintiff  in  stepping  from  behind  the  controller 
handle  out  of  his  car,  and  thus  leaving  the  controller  lever  within  reach 
of  the  bags  of  paper  which  had  been  piled  up  under  his  direction  with- 
in the  car,  without  first  seeing  to  it  that  the  bags  (after  the  removal 
of  the  first  of  them)  were  safely  piled,  and  were  not  apt  to  cither  fall 
against  the  controller  handle,  or  be  dragged  against  it  by  die  helper 
during  their  removal. 

For  these  reasons,  the  findings  that  the  defendant  was  guilty  of 
n^ligence,  and  the  plaintiff  free  from  contributory  negligence,  are 
against  the  weight  of  evidence,  and  the  judgment  is  therefore  reversed, 
with  costs  to  the  appellant,  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event.    All  concur. 


(159  App.  Dlv.  403.) 

GRIFFIN  V.  CUNARD  S.  8.  CO.,  Limited. 
(Supreme  Court,  Appellate  DlvlsloD,  First  Department    December  5,  1913.) 
FIXADINO  (I  314*) — Bill  of  Pabtioulabs — Rioht  to  Bill. 

In  a  personal  injnry  action,  where  defendant  pleaded  contrllmtory  neg- 
ligence and  the  neglligEence  of  a  fellow  servant,  plaintiff  Is  not  entltl^ 
to  a  bill  of  particulars  of  the  negligence  relied  on,  for  until  he  makes  out 
his  case  defendant  cannot  properly  limit  his  defense,  as  It  will  depend  on 
plalntUPs  prool 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig,  U  862,  968;  Dec. 
Dig,  i  314.*] 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Patrick  Griffin  against  the  Cunard  Steamship  Company 
Limited.  From  an  order  granting  plaintiff's  motion  for  a  bill  of  par- 
ticulars, defendant  appeals.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Lord,  Day  &  Lord,  of  New  York  City  (Allan  B.  A.  Bradley,  ol 
New  York  City,  of  counsel),  for  appellant 

Almy,  Van  Gordon,  Evans  &  Kelly,  of  New  York  City  (William  S 
Evans,  of  New  York  City,  of  counsel),  for  respondent. 

CLARKE,  J.  The  complaint  alleges  that  the  plaintiff  was  in  th< 
employ  of  the  defendant  steamship  company,  and  while  under  said  em 
ployment  was  stationed  on  the  hurricane  deck  of  the  steamship  Sax 
onia  at  or  near  hatch  No.  2  thereon ;  that  he  was  struck  by  a  draft  con 
taining  several  barrels  of  flour  which  was  being  raised  from  the  pier  up 
on  said  steamship,  thereby  throwing  him  from  said  hurricane  deck  anc 
precipitating  him  down  through  said  hatch  and  upon  the  olive  [sic]  dec! 
of  the  said  steamer,  through  the  fault,  carelessness,  and  negligence  o 
the  defendant,  its  agents,  servants,  and  employes.  The  answer  all^ei 
for  a  first  defense  ^at  the  injuries  complained  of  were  caused  in  whol 
or  in  part  by  the  contributory  negligence  of  the  plaintiff ;  and  for  i 
second  defense,  Iw  the  negligence  of  a  competent  fellow  servant  o: 
fellow  servants.  The  plaintiff  moved  for  a  bill  of  particulars  specify 
ing:  First,  the  facts  showing  what  acts  the  plaintiff  committed  anc 
which  constituted  his  contributory  negligence ;  second,  the  facts  show 
ing  the  acts  of  negligence  of  the  competent  fellow  servant  or  f ellov 
servants,  which  contributed  to  the.accident.  And  from  the  order  grant 
ing  said  motion  the  defendant  appeals. 

Prior  to  the  trial  the  defendant  should  not  be  compelled  to  stat 
the  particulars  required  and  thus  limit  and  define  its  possible  defens( 
Plaintiff  knows  what  he  did  and  is  required  to  prove  his  cause  of  ac 
tion.  Until  he  and  his  witnesses  disclose  the  facts,  it  would  be  ex 
tremely  difficult,  if  not  impossible,  for  the  defendant  company  to  com 
ply  with  this  order.  It  should  not  be  thus  improperly  hampered.  Up 
on  considerations  of  sound  public  policy  we  have  not  allowed  generj 
examinations  before  trial  in  negligence  cases.  Wood  v.  Hoffman,  12 
App.  Div.  636,  106  N.  Y.  Supp.  308.  It  seems  apparent  that,  if  a 
order  should  require  the  defendant  to  give  the  particulars  of  th 
claimed  contributory  negligence,  the  court  must  be  prepared  to  grant  a 
application  for  an  order  for  plaintiff's  examination  before  trial  to  er 
able  defendant  to  comply  with  the  order  for  particulars.  We  are  ur 
willing  to  embark  on  this  course  of  procedure.  The  defense  of  cor 
tributory  negligence  in  its  very  nature  precludes  the  necessity  for  pai 
ticularization.  In  our  opinion  this  discretionary  order  should  not  hav 
been  granted. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  an 
disbursements,  and  tiie  motion  denied,  with  $10  costs.    All  concur. 
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GLENS  FALLS  PORTLAND  CEMENT  CO.  v.  SCHENECTADY  COUNTI 

COAL  CO.  et  aL 

(Supreme  Court,  Trial  Term,  Schenectady  Conntyi    December  2,  1913.) 

1.  Mechanics'  Libnb  ({  115*) — ^Rioht  to  Lixn. 

Where  the  owner  paid  a  contractor  with  knowledge  that  materialmen 
had  not  been  paid,  tmstlng  to  the  contractor's  promise  to  discharge  those 
obligations,  the  materialmen  may  enforce  a  mechanic's  lien  on  the  prem- 
ises for  all  amounts  due  at  the  time  of  the  payment,  for  such  a  payment 
cannot  be  said  to  be  in  good  faith. 

[Ed.  Note.— For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  {|  160-168; 
Dec.  Dig.  I  116.«] 

2.  Mechanics'  Liens  d  116*) — ^Bniobobmert — ^Riqbt  to  BmoBOK. 

Where  materialmen  were  entitled  to  a  mechanic's  Hen  for  materials  far« 
nlshed  up  to  the  time  of  the  payment  of  the  contractor,  the  fact  that  some 
of  the  liens  included  claims  accruing  thereafter  will  not  preclude  the  en- 
forcement of  the  valid  claims,  where  it  did  not  api)ear  that  any  of  the 
Uens  were  filed  with  fraudulent  intent. 

[Eld.  Note. — ^For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  U  160-169 ; 
Dec.  Dig.  I  116.*] 

3.  Mechanics'  Liens  (f  115*) — ^Rioht  to  Liens— Pai^ient. 

Lien  Law  (Consol.  Laws  1909,  c.  33)  |  7,  providing  that  any  payment 
by  the  owner,  prior  to  the  time  It  is  due  under  the  contract,  for  the  pur- 
pose of  avoiding  the  Lien  Law,  shajl  be  of  no  effect.  Is  not  intended  to 
prevent  an  owner  from  modifying  or  terminating  the  contract,  and  hence 
advance  payments  by  the  owner  prior  to  the  time  due  under  the  contract, 
when  not  made  for  the  purpose  of  avoiding  the  statute,  protect  blm 
against  liens. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  ff  160-168 ; 
Dec.  Dig.  I  116.*] 

4.  Mechanics'  Liens  ({  102*) — Kiohts  ot  Matebiauobr. 

Under  the  Lien  Law  (Consol.  Laws  1809,  c.  33),  materialmen  and  la- 
borers have  the  right  to  see  the  contract  under  which  the  work  is  being 
done  so  as  to  provide  for  their  own  protection. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  { 184;  Dec. 
Dig.  I  102.*] 

5.  Mechanics'  Liens  (|  115*)  —  Envobceuent  ot  Lien  —  Paxkents — Oood 

Faith. 

One  who  furnishes  materials  to  a  contractor  knowing  that  the  owner 
has  paid  for  the  work  cannot  attack  the  good  faith  of  the  owner  in  mak- 
ing the  payment  so  as  to  establish  a  lien  against  the  property. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  i{  160- 
169;   Dec.  Dig.  {  116.*] 

6.  Mechanics'  Liens  (|  116*) — Patmentb — Good  Faith. 

That  a  contractor  was  importuning  the  president  of  a  corporation  for 
money,  asking  for  payment  in  advance  so  as  to  pay  off  a  few  pressing 
creditors,  will  not  render  an  advance  payment  unavailing  as  against  la- 
borers and  materialmen  who  furnished  materials  and  performed  labor 
after  the  payment ;  It  not  appearing  that  the  defendant  coriwratlon  knew 
ttiat  any  of  the  lienors  were  to  furnish  labor  or  materials  after  the  pay- 
ment 

[Ed.  Note. — For  other  cases,  see  Mechanics'  liens.  Cent  Dig.  U  160- 
168;    Dec.  Dig,  j  115.*] 

*^r  other  eaiM  lae  Mun*  topio  A  I  mnasB  in  Dec.  ft  Am.  Dlgi.  1M7  to  date,  A  Rep'r  Indexes 
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Action  by  the  Glens  Falls  Portland  Cement  Company  against  tl 
Schenectady  County  Coal  Company  and  others  to  foreclose  a  m 
chanic's  lien.    Foreclosure  granted. 

Loucks  &  Alexander,  of  Schenectady,  for  plaintiff. 

Edgar  T.  Brackett  and  Luther  A.  Wait,  both  of  Saratoga  Spring 
for  defendant  Schenectady  County  Coal  Co. 

Nathaniel  B.  Spalding,  of  Schenectady,  for  defendant  David  M 
honey  Co. 

George  H.  Smith,  of  Schenectady,  for  defendant  Holland  Sand  C 

John  J.  McMullen,  of  Schenectady,  for  defendants  Edmond  CoUii 
and  labor  lienors. 

Grant  Stanford,  of  Schenectady,  for  defendant  Miller  Bros. 

George  G.  Schieffelin,  of  Schenectady,  for  defendants  Knapp 
Hotchkiss  Co.  and  another. 

Frank  Cooper,  of  Schenectady,  for  defendant  Craig  &  Vrooman. 

Countryman,  Nellis,  Du  Bois  &  McDermott,  of  Albany,  for  def en 
ants  Welsh  &  Grey. 

George  J.  Hatt,  2d,  of  Albany,  for  defendant  Callanan  Road  Imp.  C 

George  Lawyer,  of  Albany,  for  defendant  Raymond  M.  Booth. 

BORST,  J.  The  plaintiff  brings  this  action  to  foreclose  a  mechanic 
lien  against  the  defendant  Schenectady  County  Coal  Company. 

On  the  16th  day  of  September;  1911,  the  defendant  Booth  enten 
into  a  contract  wiUi  the  defendant  coal  company  to  construct,  at  diffe 
ent  places  in  the  city  of  Schenectady,  N.  Y.,  five  re-enforced  concre 
coal  pockets  accordmg  to  certain  specifications.  There  was  one  larj 
pocket,  which  was  to  be  completed  ready  for  installation  of  madiine 
January  1,  1912,  and  ready  for  occupancy  a  month  later;  the  othe 
are  called  "small  pockets"  and  were  to  be  ready  for  machinery  May 
1912,  and  fully  completed  June  1,  1912.  The  contract  price  for  t) 
work,  $75,000,  was  to  be  paid,  85  per  cent,  of  the  estimated  amount  i 
work  done  and  materials  purchased  during  a  given  month  and  approvi 
by  the  architect.  The  final  payment  of  IS  per  cent,  was  to  be  ma( 
within  31  days  after  the  completion  of  the  worlc  Before  final  pa 
ment,  the  contractor  was  to  furnish  to  the  coal  company  a  bond,  in  tl 
penal  sum  of  $18,750,  conditioned  that  the  contractor.  Booth,  wou 
keep  all  the  coal  pockets  in  repair  for  a  period  of  one  year  from  tl 
date  of  their  completion. 

Shortly  after  the  making  of  the  contract,  defendant  Booth  enteri 
upon  the  performance  of  the  contract,  when  it  was  found  that  tl 
large  coal  pocket  would  require  a  concrete  mat  under  it.  This  he  co 
structed  at  a  cost  of  $7,209.36,  which  was  allowed  him  as  extra  wot 
The  construction  of  this  mat  delayed  the  contractor  in  his  work  ai 
was  treated  by  the  parties  as  an  extension  of  his  time  for  its  comp] 
tion. 

A  large  part  of  the  work  was  uncompleted  m  March,  1912.  Tl 
coal  company  had  paid  to  Booth  on  and  prior  to  March  8,  1912,  $62 
714.36,  the  cost  of  the  extra  work  in  putting  in  the  concrete  mat  ai 
on  account  of  work  done  under  the  contract.  About  the  latter  date,  tl 
parties  agreed  that  the  coal  company  should  pay  to  Booth  immediate 
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the  sum  of  $19,995,  the  balance  of  the  contract  price,  and  that  Booth 
should  give  a  bond  in  the  sum  of  $20,000  conditioned  that  if  he  should 
in  all  respects  comply  with  and  perform  the  terms  and  conditions  of 
their  contract,  except  the  time  for  its  performance  was  extended  to 
June  1,  1912,  then  such  bond  to  be  void,  otherwise  to  remain  in  full 
force  and  effect.  Booth  executed  the  bond,  and  on  March  18,  1912,  it 
was  delivered  to  the  coal  company.  On  March  19,  1912,  the  coal  com- 
pany paid  to  Booth  $15,000,  and  on  March  26th  the  further  sum  of 
$4,^5,  the  balance  of  the  contract  price.  Booth  continued  the  work 
until  June  13, 1912,  when  he  filed  a  petition  in  bankruptcy.  At  the  time 
Booth  quit  work  on  June  13,  1912,  the  work  done  under  the  contract 
had  cost  him  about  $87,000. 

The  surety  company  claims  to  have  completed  the  work  at  an  ex- 
pense of  $8,000,  while  the  coal  company  contends  there  was  left  about 
$2,000  of  work  undone. 

Prior  to  the  giving  of  the  bond  and  the  advance  payments  being 
made,  Booth  furnished  the  officers  of  the  coal  company  at  their  request 
a  statement  purporting  to  contain  the  names  of  those  who  had  fur- 
nished labor  or  materials,  with  the  amounts  unpaid  incurred  on  account 
of  the  contract  and  the  total  of  which  aggregated  $3,959.  In  this  list 
appears  the  names  of  Knapp  &  Hotchkiss,  Collins  JBros.,  Miller  Bros., 
Holland  Sand  Company,  defendants  in  this  action,  and  the  Glens  Falls 
Portland  Cement  Company,  the  plaintiff,  who  have  filed  liens.  The 
plaintiff's  claim  in  the  list,  however,  appears  to  be  $579.40.  The  secre- 
tary and  general  manager  of  the  coal  company  on  receiving  this  list 
advised  with  the  plaintiff  and  was  informed  that  the  latter's  claim  was 
$1,358.40  against  Booth.  At  the  same  time,  he  advised  the  president  of 
the  plaintiff  company  that  "we  (coal  company)  were  going  to  pay  him 
(Booth)  in  full  the  next  day  or  two."  In  the  list  Booth  furnished  the 
coal  company  also  appears  the  name  of  the  defendant  Frank  Anker, 
who  has  filed  a  lien  for  material  furnished  after  March  26,  1912. 

At  or  prior  to  the  time  of  the  advance  payments  being  made  to 
Booth,  he  advised  the  officers  of  the  coal  company  that  he  would  pay 
the  claims  included  in  the  list  which  he  had  presented.  The  coal  com- 
pany had  notice  at  the  time  of  the  advance  payments  that  the  David 
Mahoney  Company,  a  defendant  lienor  in  this  action,  had  been  furnish- 
ing Booth  materials  for  work  to  be  done  under  the  contract  and  for 
which  that  company  had  not  been  paid  in  full. 

[1]  I  am  of  the  opinion  that  the  plaintiff  is  entitled  to  enforce  its 
lien  by  a  foreclosure  to  the  amount  due  on  it  on  the  26th  of  March, 
1912,  and  that  the  defendants  lienors  are  entitled  to  the  payment  of 
the  amount  due  on  each  of  their  liens  on  that  date. 

[2]  The  defendant  coal  company  had  knowledge  of  the  claims  of 
these  lienors  at  that  date  and  made  the  advance  payments  with  such 
knowledge.  Such  payments  cannot  be  said,  under  the  circumstances,  to 
have  been  made  in  good  faith.  The  situation  required  that  the  coal 
company  should  see  that  the  amounts  due  and  of  which  it  had  knowl- 
edge when  it  made  the  advance  payments  were  paid  and  not  trust  to 
the  uncertainty  of  Booth's  promise  to  pay  them.  The  fact  that  some  of 
these  liens  include  claims  which  occurred  after  March  26,  1912,  and 
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hence  in  excess  of  the  amounts  allowed,  does  not  prevent  their  enforce 
ment  for  the  amounts  due  on  that  date,  as  it  does  not  appear  that  an 
of  the  liens  were  filed  with  fraudulent  intent  for  larger  amounts  tha 
is  allowed  under  this  decision.  Donovan  v.  Frazier,  IS  App.  Div.  521 
43  N.  Y.  Supp.  533;  Gaskell  v.  Beard,  58  Hun,  101,  11  N.  Y.  Supf 
399. 

[3]  Amounts  included  in  the  liens,  however,  which  occurred  fo 
labor  or  materials  after  the  26th  of  March,  1912,  cannot  be  allowed 
nor  liens  which  were  filed  for  labor  and  materials  furnished  wholl; 
after  that  date.  Payments  by  an  owner  upon  a  contract  made  prior  b 
the  time  when  by  the  terms  of  such  contract  such  payment  become 
due,  for  the  purpose  of  avoiding  the  provisions  of  the  lien  law,  are  o 
no  effect  as  against  the  lien  of  a  laborer  or  materialman  under  such  con 
tract  created  before  such  payment  actually  becomes  due.  Section  ? 
Lien' Law  (Consol.  Laws  1909,  c.  33).  Advance  payments,  therefore 
must  have  been  made  for  the  purpose  of  avoiding  the  provisions  of  th( 
Lien  Law  to  prevent  their  allowance  to  the  owner  as  against  a  lien.  I 
is  only  when  the  advance  payments  have  been  made  with  the  purpos< 
to  avoid  the  statute  that  they  are  held  to  be  invalid,  and  the  burdei 
of  proving  that  such  payments  were  made  in  bad  faith  is  on  the  lieno; 
who  asserts  it.  Hudson  River  Blue  Stone  Co.  v.  Huntington,  143  App 
Div.  99,  102,  128  N.  Y.  Supp.  25. 

The  provisions  of  the  Lien  Law»  it  has  been  held,  were  not  intende< 
to  prevent  an  owner  from  modifying  or  terpiinating  his  contract  oi 
facilitating  his  work  by  a  payment  earlier  than  the  contract  stipulated 
Wagner  v.  Butler,  155  App.  Div.  425,  140  N.  Y.  Supp.  SO. 

[4]  In  the  instant  case  there  is  no  evidence  which  warrants  a  find 
ing  of  bad  faith  or  collusion  on  the  part  of  the  coal  company  as  tc 
the  claims  for  labor  and  material  furnished  after  March  26,  19l2.  Th« 
lienors  had  the  right  under  the  provisions  of  the  Lien  Law  to  see  th< 
contract ;  but,  so  far  as  the  evidence  discloses,  none  of  them  exercisec 
that  right.  They  also  had  the  right  to  be  advised  of  the  amount,  il 
any,  unpaid  Booth  on  the  contract,  and  to  be  advised  as  to  the  conditior 
of  Ae  account  between  the  contracting  parties.  None  of  them  exer 
cised  this  right,  however.  They  furnished  labor  and  materials  tc 
Booth  after  March  26th,  apparently  relying  on  his  credit  and  withou 
any  attempt  to  protect  themselves  against  loss  until  his  failure. 

[5]  The  plaintiff  had  notice,  as  we  have  seen,  that  Booth  was  t< 
be  paid  in  full,  and  the  material  which  it  furnished  after  the  26th  ol 
March  was  furnished  with  such  notice.  With  knowledge  that  the  con 
tract  price  had  been  paid  to  the  contractor,  it  is  not  in  a  situation  tc 
urge  bad  faith  on  the  part  of  the  coal  company  in  paying  him  as  against 
its  claims  for  material  furnished  after  it  had  such  loiowledge. 

[6]  The  fact  that  the  contractor.  Booth,  was  pressing  the  coal  com- 
pany for  money  in  advance  of  the  time  at  which  he  was  entitled  to  it 
that  the  bond  was  given  to  secure  the  coal  company  for  the  completioi 
of  the  work,  that  the  officers  of  the  company  knew  that  BooUi  waj 
pressed  by  a  few  creditors  and  that  some  10  or  12  parties  had  claims 
and  that  he  annoyed  the  president  of  the  company  by  his  importunities 
for  money,  is  not  sufficient  to  show  bad  faith  or  collusion  on  the  par 
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of  the  officers  of  the  coal  company  as  against  claims  incurred  after  the 
advance  payments  were  made.  There  is  no  suggestion  in  the  evidence 
that  these  officers  knew  that  any  of  the  defendant  lienors  were  to  fur- 
nish further  labor  or  materials  at  the  time  of  the  advance  payments, 
and,  in  fact,  it  does  not  appear  that  they  were  under  contract  to  do  so. 
The  case  comes  clearly  witnin  Behrer  v.  McMillan,  1 14  App.  Div,  450, 
100  N.  Y.  Supp.  35,  affirmed  191  N.  Y.  530,  84  N.  E.  1108. 

It  is  unfortunate  that  these  materialmen,  and  especially  laborers, 
should  lose ;  but  the  fault  is  with  the  contractor.  Booth,  and  not  with 
the  coal  company  under  the  statute  and  the  decisions. 

A  decision  may  be  submitted  in  accord  with  this  opinion,  which  will 
be  settled  on  notice. 


(159  App.  Dlv.  567.) 

MANHATTAN  BRIDGE  THBBE  CENT  LINE  ▼.  BROOBXTN  HEIGHTS 

B.  CO.  et  aL 
(Supreme  Cionrt,  Appellate  DiTislon,  Second  Department    December  5,  1913.) 

1.  Stbksi  Railroads  (|  41*) — CoRBTBuonoN — ^Acquisitior  of  Fbarchibes. 

The  consent  of  existing  railroads  wltb  tra<H:8  on  some  of  the  same 
streets  to  be  used  for  petitioner's  proposed  extension,  to  petitioner's  nse 
of  their  lines,  where  the  routes  are  coincident,  is  not  necessary  to  peti- 
tioner's right  to  cross  their  tracks  where  they  intersect  with  its  proposed 
route. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Gent  Dig.  <{  21, 114 ; 
Dec.  Dig.  i  41.*] 

2.  Stbkbt  RAfLBOADS  (S  1*) — OonsTBUonoN — CoNOiTioNB  Pbecbdeitt. 

Before  a  street  railroad  can  be  constructed,  all  of  the  requirements  of 
the  Constitution  must  be  met 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent  Dig.  |  1 ;  Dec. 
Dig.  J  I.*] 

3.  Stbeet  Railboadb  (i  26*) — CoNSTBUonoir — Consent  or  ABUmNO  Ownebb. 

Under  Const  art  3,  {  18,  providing  that  no  law  shall  authorize  the  con- 
struction or  operation  of  a  street  railroad  except  upon  the  consent  of  the 
owners  of  one-half  of  the  abutting  property  and  of  the  local  authorities 
having  control  of  the  street  or  highway  upon  which  it  Is  proposed  to  con- 
struct the  railroad,  and  that  if  the  consent  of  the  property  owners  cannot 
be  obtained,  permission  may  be  granted  by  the  Appellate  Division  of  the 
Supreme  Court  upon  the  report  of  commissioners  to  determine  the  neces- 
sity of  the  line,  and  under  Railroad  Law  (Consol.  Laws  1910,  c.  49)  §  171, 
requiting  the  consent  of  the  owners  of  one-half  of  the  abutting  property, 
a  street  railroad  whose  proposed  route  extends  over  numerous  streets 
may  be  constructed  along  the  streets  upon  which  the  property  owners 
have  consented,  even  though  the  property  owners  on  all  of  the  streets 
have  not  given  their  consent ;  the  provision  for  application  to  the  Supreme 
Court  being  to  provide  for  the  contingency  of  the  nonconsent  of  the  prop- 
erty owners  of  part  of  the  proposed  line. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  H  79-86; 
Dec.  Dig.  I  26.*] 

Appeal  from  Special  Term,  Kings  Covmty. 

In  the  matter  of  the  petition  by  the  Manhattan  Bridge  Three  Cent 
Line  against  the  Brooklyn  Heights  Railroad  Company  and  others  for 
the  appointment  of  commissioners  to  determine  compensation  for  car- 
rying petitioner's  tracks  across  those  of  defendants.    From  an  order 

•For  oUier  casM  see  a<me  topic  ft  t  HVUBbb  In  Dee.  t  Am.  Digs.  1907  to  date,  <t  Rep'r  Indezea 
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appointing  the  commissioners  and  from  an  order  confirming  their  r 
port  (78  Misc.  Rep.  220,  139  N.  Y.  Supp.  216),  defendants  appeal  A 
firmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  ai 
PUTNAM,  JJ. 

Charles  L.  Woody,  of  Brooklyn,  for  appellants. 
Almet  Reed  Latson,  of  New  York  City  (Ward  W.  Pickard,  of  Ne 
York  City,  on  the  brief),  for  respondent 

THOMAS,  J.  The  question  is  whether  plaintiff  may  maintain  pr 
ceedings  to  ascertain  what  compensation  shall  be  made  to  defendan 
for  carrying  its  tracks  across  those  of  the  defendants  in  the  Flatbu; 
Avenue  Extension  and  the  manner  of  doing  it  The  debatable  que 
tions  presented  on  the  appeal  are  whether  the  plaintiff  is  entitled  i 
maintain  the  proceeding,  inasmuch  as  it  has  obtained  only  the  requiri 
consent  of  property  owners  on  the  Flatbush  Extension  and  not  c 
its  whole  line,  and  has  not  obtained,  and  as  found  cannot  obtain,  tl 
consent  of  other  railway  companies  to  operate  over  the  tracks  f< 
more  than  1,000  feet  as  it  will  be  necessary  to  do  to  fulfill  the  charte 
The  line  along  the  Flatbush  Extension  is  but  a  fragment  of  the  cha 
tered  route,  which  is  from  the  locality  of  Desbrosses  Street  Ferry  i 
the  borough  of  Manhattan  through  several  streets  to  the  Manhatta 
Bridge,  thence  over  the  bridge  and  in  the  borough  of  BCings  throug 
Flatbush  Avenue  Extension,  Fulton  street,  Rockwell  Place  and  a  nun 
ber  of  streets,  to  join  again  the  Flatbush  Avenue  Extension. 

[1]  In  the  borough  of  Manhattan  there  are  two  or  more  railroac 
belonging  to  other  companies,  which  for  more  than  1,000  feet  are  c< 
incident  with  such  route,  and  the  owners  thereof  will  not  consent  1 
their  use  by  the  plaintiff,  and  in  the  borough  of  Brooklyn  two  of  tli 
appellants  as  lessee  or  owner  will  not  consent  to  a  similar  use  of  the 
tracks.  The  result  at  present  is  that  the  plaintiff  cannot  operate  ii 
proposed  railway  as  its  charter  permits  and  demands.  But  the  fa< 
that  it  cannot  agree  with  one  or  more  persons  for  the  acquisition  c 
right  of  way  does  not  impair  its  chartered  rights  or  pervent  its  acquis 
tion  of  other  right  of  way  in  another  part  of  its  line.  First  comes  th 
creation  of  the  corporation,  then  the  acquirement  of  the  right  to  buil 
and  operate  a  railway,  and  later  the  construction  and  operation  of  th 
railway.  But  the  acquisition  of  right  of  way  must  precede  constru< 
tion,  and  for  this  the  company  must  be  enabled.  But  a  person,  whos 
property  for  right  of  way  can  be  had  only  by  his  consent,  cannot  us 
his  nonconsent  to  prevent  the  taking  Of  other  of  his  property  by  cx)e 
demnation,  nor  can  a  third  person  use  such  nonconsent  to  thwart  th 
taking  of  his  property.  Why  should  either  be  permitted  to  do  that 
The  franchise  exists.  The  law  does  not  make  its  existence  or  continu 
ance  dependent  upon  such  consent.  The  corporation  can  fulfill  it 
charter  in  all  practicable  directions ;  if  in  the  end  the  road  should  no 
be  duly  built  and  operated,  because  the  consent  cannot  be  obtained  an' 
the  right  of  way  secured,  then  forfeiture  may  follow,  unless  the  stat 
meantime  through  its  Legislature  or  other  authorized  agent  make  othe 
provision.    Thus  in  the  end  a  nonconsenting  railway  company  ma 
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defeat  the  enterprise,  but  it  cannot  undo  chartered  rights  or  obstruct 
their  exercise. 

[2, 3]  The  more  serious  objection  of  the  appellants  is  that  the  plain- 
tiff has  obtained  the  majority  consent  of  the  property  owners  oidy  on 
one  street,  to  wit,  the  Flatbush  Avenue  Extension,  and  not  on  its  diar- 
tered  route.  Whatever  the  Constitution  requires  must  be  done  as  a 
condition  precedent  to  this  proceeding.  Colonial  City  Traction  Co.  v. 
Kingston  City  R.  R.  Co.,  153  N.  Y.  540,  47  N.  E.  810.  What  is  it? 
The  plaintiff  s  contention  is : 

(1)  "Tbat  the  street  is  the  unit  for  the  peiformance  of  conditions  precedent 
to  the  operatton  of  a  street  railway  In  the  public  highways";  (2)  "that  in 
making  an  application  to  condemn  a  private  interest,  the  conditions  precedent 
must  be  performed  only  in  so  far  as  they  relate  to  the  particular  street  in 
which  the  interest  sought  to  be  condemned  Is  located" ;  and  it  relies  upon  6. 
&  W.  Ry.  Co.  T.  N.  Y.  C.  &  H.  R.  H.  R.  Co.,  163  N.  Y.  228,  67  N.  E.  498. 

But  the  limit  of  the  holding  was  that  the  right  of  one  railway  com- 
pany to  cross  the  tracks  of  another  was  dependent  upon  the  consent  of 
the  local  authorities  and  abutting  property  owners  of  a  town  wherein 
the  crossing  of  other  tracks  was  to  be  made,  and  that  the  like  consent 
of  the  authorities  and  owners  in  villages  wherein  the  road  extended 
was  not  necessary.  This  is  far  from  decision  that  for  the  purposes  of 
consent  each  street  is  a  unit,  and  that,  if  the  property  owners  thereon 
consent,  the  company  can  exercise  the  right  of  eminent  domain  on 
that  street    The  Constitution  (article  3,  §  18)  is: 

"But  no  law  shall  authorize  the  construction  or  operation  of  a  street  rail- 
road except  upon  the  conditton  that  the  consent  of  the  owners  of  one-half  in 
Talue  of  the  property  bounded  on,  and  the  consent  also  of  the  local  authori- 
ties having  the  control  of,  that  portion  of  a  street  or  highway  upon  which 
it  is  proposed  to  construct  or  operate  such  railroad  be  first  obtained,  or  In 
case  the  consent  of  such  property  owners  cannot  be  obtained,  the  Appellate 
Division  of  the  Supreme  Court,  in  the  department  in  which  it  is  proposed  to 
be  constructed,  may,  upon  application,  appoint  three  commissioners  who  shall 
determine,  after  a  hearing  of  all  parties  interested,  whether  such  railroad 
ous^t  to  be  constructed  or  operated,  and  their  determination,  confirmed  by 
the  court,  may  be  taken  in  lieu  of  the  consent  of  the  property  owners." 

The  Railroad  Law  provides  (section  171) : 

"A  street  surface  railroad,  or  extension  or  branches  thereof,  shall  not  be 
bnilt,  extended  or  operated  unless  the  consent  in  writing  *  *  *  of  the  own- 
ers in  cities  and  villages  of  one-half  m  value,  and  in  towns,  not  within  the 
corporate  limits  of  a  dty  or  village,  of  the  owners  of  two-thirds  in  value,  of 
the  property  bounded  on  and  also  the  consent  of  the  local  authorities  having 
control  of  that  portion  of  a  street  or  highway  upon  which  it  is  proposed  to 
build  or  operate  such  railroad,  extension  or  branch  shall  have  been  first  ob- 
tained." 

May  a  railway  be  built  on  a  street  in  a  city  even  if  no  owner  thereon 
consent,  provided  owners  of  one-half  in  value  of  the  property  on  the 
remainder  of  the  line  consent?  May  the  owners  on  one  street  by  non- 
consent  defeat  the  enterprise  and  the  wishes  of  a  majority  on  the 
route?  When  the  owner  on  a  street  consents,  does  he  consent  to  the 
construction  of  a  railroad  on  such  street  irrespective  of  its  construction 
on  the  whole  route  proposed?  The  present  plan  proposes  to  use  at 
least  sixteen  streets.    Does  the  law  require  the  majority  consent  on 


Digitized  by 


Google 


526  144  MBW  YORK  ST7PPLBUBNT  (Sup.  C 

each  street  or  majority  consent  of  the  sixteen  streets?  May  15  stree 
in  solido  consent,  and  such  consent  to  the  construction  of  the  line  ther 
on  be  defeated  by  nonconsent  of  owners  in  Rockwell  place,  save  by  tl 
interposition  of  tfie  court?  But  if  the  owners  on  Rockwell  Place  coi 
sent,  does  such  consent  mean  that  the  road  may  be  built  in  Rockw« 
Place,  although  it  cannot  be  built  elsewhere,  unless  by  the  substitut< 
consent  of  the  court?  But  in  such  consent  of  the  court  is  found  tl 
safeguard  against  the  unjust  prevention  of  the  enterprise  by  tlie  noi 
consent  of  the  owners  on  a  single  street.  Such  nonconsent  could  be  i 
abiding  obstacle.  But  if  a  majority  on  other  streets  may  by  their  coi 
sent  force  the  railroad  on  a  nonconsenting  street,  the  injury  is  irremec 
able. 

The  Constitution  and  statute  requires  the  majority  consent  in  vali 
of  the  "property  bounded  on  *  *  *  a  street  or  highway  upc 
which  it  is  proposed  to  construct  or  operate  such  railroad."  The  co 
sent  in  terms  is  required  on  "a  street"  where  construction  is  propose 
not  on  the  route  of  combined  streets.  It  was  well  known  when  su( 
provision  was  adopted  that  street  railways  often  pursued  a  line  throuj 
several  streets,  although  perhaps  the  line  was  known  by  some  princip 
street  occupied.  The  word  "route"  or  "line"  was  the  usual  term  ai 
so  commonly  employed  that  the  selection  of  "a  street"  for  the  purpos 
of  consent  has  significance.  There  is  such  peculiarity  in  the  term  as 
suggest  that- each  street  was  particularized  as  a  separate  consentii 
factor.  There  is  certainly  some  difficulty  in  the  conception  of  the  L^ 
islature  authorizing  the  construction  or  operation  of  a  railroad  on 
street,  which  is  a  mere  fragment  of  the  authorized  route.  But  tl 
Constitution  and  statute  are  negative.  Whatever  the  chartered  roul 
the  construction  and  operation  must  not  invade  a  nonconsenting  stre< 
unless  consent  be  given  for  it  by  order  of  the  court.  Hence  I  conclu< 
that,  if  otherwise  authorized,  a  street  railway  company  may,  upon  o 
taining  the  majority  consent  on  a  street,  enter  upon  that  street  ai 
construct  its  railway  thereon.  If  there  has  been  no  decision  to  th 
effect,  there  has  been  none  adverse  to  it. 

It  has  been  judicially  stated  that  the  object  of  the  provision  is  to  e 
able  the  property  owner  to  give  or  to  withhold  his  consent  to  the  adc 
tional  easement  in  the  street  that  the  company  would  acquire.  G.  &  \ 
Ry.  Co.  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  163  N.  Y.  229,  57  N.  E.  49 
Or,  as  said  in  Colonial  City  Traction  Co.  v.  Kingston  City  R.  Co.,  IJ 
N.  Y.  540,47N.E.810: 

"The  object  of  the  statute  Is  to  protect  the  public  against  Injury  to  t 
streets,  without  the  consent  of  their  representatives,  and  also  to  protect  t 
property  of  the  citizen  against  injury  without  his  personal  consent  or  t 
consent  of  a  majority  of  the  abutting  owners,  or,  where  the  refusal  to  cc 
sent  is  unreasonable,  the  order  of  Uie  Appellate  Division  .of  the  Suprei 
Court" 

In  Matter  of  People's  R.  Co.,  112  N.  Y.  578,  20  N.  E.  367,  the  d& 
sion  in  its  effect  tends  to  the  conclusion  reached.  The  petition  for  tl 
substituted  consent  related  to  certain  streets,  but  did  not  include  i 
the  streets  on  the  chartered  line,  and  notice  of  the  application  was  giv( 
only  to  the  property  owners  on  the  streets  included    It  was  decidi 
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fhat  such  proceeding  could  be  maintained,  and  that  the  determination 
bound  only  the  owners  along  the  streets  included,  and  that  independent 
application  could  be  made  for  the  other  streets.  The  logic  of  this  deci- 
sion is  that  the  commissioners  and  court  do  not  consent  for  the  Siggre- 
gate  owners  on  the  route,  but  for  the  owners  on  each  street.  The 
confirmed  report  of  the  commissioners  that  the  road  should  be  built  was 
in  substitution  of  the  consent  of  the  property  owners  on  the  streets 
in  question.  Unless  the  company,  in  other  respects  enabled,  could 
then  enter  on  the  streets  and  build  the  railway,  of  what  avail  was  the 
proceeding?  Having  obtained  the  order,  it  was  not  necessary  as  to  the 
included  streets  to  await  the  consent  of  the  owners  on  other  streets. 
They  could  be  heard  on  an  application  as  to  other  streets,  and  the  court 
irrespective  of  the  earlier  determination  could  determine  that  the  rail- 
way should  not  be  built  on  the  streets  where  their  property  was,  but 
could  not  thereby  reverse  its  former  decision  that  it  should  be  built  on 
the  streets  first  presented.  If  owners  on  the  whole  route  must  consent 
and  the  commissioners  consent  for  them,  how  could  they  on  different 
occasions  make  determination  for  those  on  one  street  and  those  on  an- 
other— determination  may  be  that  the  road  should  be  built  on  some, 
may  be  that  it  should  not  be  built  on  others?  It  should  be  noted  that 
this  proceeding  does  not  involve  the  construction  qr  operation  of  the 
railway  but  is  to  determine  compensation  for  crossing  defendant's  rail- 
way and  the  manner  of  doing.  Whether  it  has  proper  authority  from 
the  Public  Service  Commissioners  to  operate  a  portion  of  its  line  before 
completing  and  operating  along  its  entire  route  is  not  involved.  So  far 
as  the  right  to  build  or  to  operate  has  been  discussed,  it  has  been  in 
furtherance  of  the  discussion  of  what  consent  of  the  property  owners 
is  necessary. 

The  orders  and  judgment  should  be  affirmed,  with  costs.    All  con- 
cur. 


(158  App.  DlT.  517.) 

PENNOCK  v.  (3ENTRAI,  NEW  ENGLAND  EX.  CO. 

(Sapreme  Conrt,  Appellate  DiTlsion,  Second  Department    December  S,  1913.) 

Watebs  and  Wateb  Coubsis  ({  172*) — Cokstbuction  or  Bailboad— Cm.vuBis 

— IRJTTBIES— NkOLIOBNOE. 

A  railroad  company  antborlzed  to  conetmct  Its  road  over  a  stream  run- 
ning throngh  Its  right  of  way  Is  not  liable  to  an  adjoining  owner  for  In- 
juries to  bis  laud  by  the  overflow  of  the  stream  caused  by  the  collapsing 
of  a  culvert  embankment  In  the  course  of  construction,  If  the  work  was 
done  wholly  on  the  company's  property  and  the  collapsing  of  the  embank- 
ment was  not  a  necessary  result  of  the  work,  unless  it  was  caused  by  the 
company's  negligence;   the  law  of  nuisance  not  being  involTed. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
H  233-286;   Dec.  Dig.  f  172.*] 

Appeal  from  Trial  Term,  Dutchess  County. 

Action  by  Meda  B.  H.  Pennock  against  the  Central  New  England 
Railway  Company.  From  a  judgment  for  plaintiff  and  an  order  deny- 
ing a  new  trial,  defendant  appeals.    Reversed,  and  new  trial  granted. 

*For  otber  cum  u«  umt  topic  1 1  NtntBBB  in  Dec.  A  Am.  Dig*.  UOT  to  date,  ft  Rep'r  Indexm 
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Argued  before  JENKS,  P.  J.,'  and  BURR.  THOMAS,  RICH,  ai 
STAPLETON,  JJ. 

Samuel  H.  Brown,  of  Poughkeepsie  (F.  B.  Lown,  of  Poughkeepsi 
on  the  brief),  for  appellant. 
Morschauser  &  Mack,  of  Poughkeepsie,  for  respondent 

STAPLETON,  J.  The  appeal  is  from  a  judgment  for  $9,236.5 
entered  upon  a  verdict  in  favor  of  the  plaintiff,  and  from  an  ord 
denying  defendant's  motion  to  set  aside  the  verdict  and  for  a  new  tri; 

The  plaintiff  is  the  owner  of  a  brickyard  at  Poughkeepsie.  The  d 
f  endant,  a  railroad  corporation,  acquired  by  a  condemnation  proceedii 
a  right  of  way  through  what  is  practically  the  center  of  plaintif 
property.  The  award  was  satisfactory  to  the  plaintiff  and  accepted  ] 
her,  and  the  order  of  confirmation  was  duly  entered.  The  strip  a 
quired,  150  feet  in  width,  consisted  of  about  six  acres.  Upon  tl 
strip,  lawfully  authorized  by  the  state  so  to  do,  the  defendant  proceed 
to  erect  a  "fill"  or  embankment,  over  which,  when  completed,  it  w 
designed  to  lay  railroad  tracks.  The  embankment  was  35  or  40  fe 
in  height,  and  3,800  feet  in  length.  Through  the  plaintiff's  and  t 
defendant's  property,  in  a  direction  intersecting  the  proposed  emban 
ment,  flowed  Casperkill,  a  natural  running  stream  from  1  to  3  ft 
in  depth  and  varying  in  width  from  2  to  10  feet.  It  was  arranged  ai 
stipulated  in  the  condemnation  proceeding  that  in  the  taking  of  t 
land  by  the  defendant  was  included  no  right  to  interfere  with  tl 
stream.  To  provide  for  the  free  passage  of  the  stream  through  t 
embankment,  the  defendant  built  a  culvert  in  dimension  6  feet  4  inch 
wide  and  5  feet  high,  giving  an  opening  equivalent  in  diameter  to 
5-foot  circle.  The  foundation  for  the  culvert  was  laid  upon  hard  cIj 
7  feet  or  more  beneath  the  surface;  the  excavation  tnerefor  beii 
13  feet  wide  and  121  feet  in  length.  The  culvert  itself  was  strong 
built  of  concrete.  Its  top  or  cap  was  a  concrete  slab  18  inches  thic 
reinforced  with  70-pound  rails  laid  at  intervals  of  less  than  a  fc 
apart.  Upon  this  slab  were  piled  dirt  and  rocks  to  a  height  estimat 
varipusly  as  28  and  35  feet  At  this  elevation  lay  the  bed  of  the  ra 
road.  When  the  embankment  was  about  completed,  the  culvert  a 
lapsed,  the  whole  thing  buckled  up,  and  when  it  sank  the  bank  sagg 
with  it  The  creek,  thus  blocked,  backed  up  and  flooded  the  plaintif 
land,  damaging  her  real  and  personal  property  and  interfering  wi 
her  business  of  manufacturing  brick.  'The  extent  of  the  damage  w 
vigorously  disputed. 

The  complaint  was  f  otmded  upon  the  theory  of  negligence,  and  mu 
evidence  was  given  in  proof  and  disproof  of  that  ground  of  liabili 
on  the  part  of  the  defendant  in  selecting  the  foundation  or  bed  up 
which  the  culvert  eventually  rested.  The  immediate  foundation  was 
very  dry,  compact,  yellow  clay,  underneath  which  was  a  stratum 
blue  clay.  It  was  sought  by  tbe  plaintiff,  with  some  success,  to  she 
that  clay  was  a  bad  foundation  where  it  was  likely  that  water  wot 
penetrate.  On  the  other  hand,  the  defendant  submitted  evidence 
the  effect  that  careful  boring  to  a  depth  of  20  feet  had  been  made  pi 
paratory  to  selecting  the  foimdation,  that  20  feet  of  "reasonably  d 
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clay"  made  a  good  foundation,  and  that  a  good  foundation  could  be 
put  on  even  wet  clay. 

For  a  number  of  years  the  defendant  had  run  its  railroad  through 
another  embankment  on  this  property,  close  to  and  almost  parallel  with 
the  new  embankment.  The  old  embankment  had  been  settling  year  by 
year.  From  one  of  the  defendant's  expert  witnesses  the  plaintiff 
elicited  the  admission  that  such  a  condition  would  have  made  him  sus- 
picious and  he  "would  dig  deeper."  The  defendant's  contention  was 
that  the  sinking  was  due  to  some  unknown  action  or  cause  below  the 
clay,  as  a  quicksand  or  a  muck  pocket. 

In  the  record  appears  this  colloquy :  . 

"Mr.  Lown:  I  tbink  Mr.  Morschanser,  in  Ms  complaint,  has  seen  flt  to  al- 
lege tbat  this  was  built  negligently.  •  •  •  The  Court :  I  think  I  will  sub- 
mit the  case  to  the  Jury  on  a  different  theory.  *  *  •  I  think  it  la  a  ques- 
tion of  a  private  nuisance." 

In  its  charge  to  the  jury  the  court  said : 

"If  the  defendant,  the  railroad  company,  In  the  course  of  its  work,  closed 
up  this  natural  water  course  by  any  obstruction  or  permitted  it  to  become 
closed,  if,  in  other  words,  the  culvert,  which  it  constructed  upon  this  prop- 
erty collapsed  and  fell  into  this  stream  and  closed  it  up,  and  thereby  caused 
the  waters  to  back  up  over  the  plaintiff's  property,  the  defendant  in  that 
event  Is  liable  to  the  plaintlfl  for  her  actual  money  damages.  If,  in  other 
words,  the  culvert  gave  way  and  collapsed  and  fell  into  and  filled  up  this  pas- 
sageway, this  water-  course  that  had  been  provided  for  this  stream,  and 
thereby  overflowed  the  plaintiff's  premises,  and  caused  her  damage,  the  rail- 
road company  is  liable  to  the  plaintiff,  no  matter  whether  the  defendant's 
work  was  negligently  done  or  not,  no  matter  how  much  care  was  used  or  skUl 
exercised  in  the  construction  of  this  culvert.  If  It  did  give  way  and  fill  up 
this  water  course  and  obstruct  the  same  and  cause  the  water  to  overflow  the 
plaintiff's  property,  the  railroad  company  is  liable." 

Again,  in  its  opinion  on  the  motion  for  a  new  trial,  the  court  said : 

"Since  the  verdict  was  rendered  by  the  Jury,  I  have  carefully  considered  the 
briefs  submitted  by  the  defendant's  counsel  in  support  of  the  motion  to  set 
aside  the  verdict,  and  have  examined  all  of  the  authorities  dted;  but  I  am 
not  persuaded  that  I  erred  In  charging  the  Jury  as  I  did.  I  am  convinced 
that  the  stopping  of  the  natural  flow  of  the  stream  by  the  defendant,  thereby 
flooding  the  plaintiff's  brickyard,  makes  the  defendant  liable  to  the  plaintiff 
for  ills  actual  damage,  regardless  of  the  question  of  negligence.  If  that  is  not 
the  law,  I  think  it  ought  to  be." 

Efficient  exceptions  to  these  ruling^  were  interposed,  and,  as  has 
been  stated,  an  appeal  is  taken  from  the  order  denying  the  motion  to 
set  aside  the  verdict  and  for  a  new  trial. 

Liability  has  been  imposed  upon  the  defendant  for  consequences 
irrespective  of  any  considerations  of  care  and  skill,  upon  the  theory 
that  the  i-ightful  possession  of  the  plaintiff  was  wrongfully  disturbed 
and  that  direct,  necessary,  and  immediate  injury  was  caused  to  her 
property.  The  defendant  contends  that  error  was  thus  committed,  as 
the  correct  rule  is  that,  if  one  do  a  lawful  act  on  his  own  premises, 
he  cannot  be  held  liable  for  consequential  injuries  that  may  result  un- 
less it  was  so  done  as  to  constitute  actionable  negligence. 

The  law  of  nuisance  is  not  involved.   Uline  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  101  N.  Y.  98,  107, 4  N.  E.  536.  54  Am.  Rep.  661. 
144N.X.S.— 34 
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The  distinction  in  the  application  of  the  rules  of  liability  is  clear 
pointed  out  in  the  leading  cases. 

In  Hay  v.  Cohoes  Co.,  2  N.  Y.  159,  51  Am.  Dec.  279,  a  canal  con 
pany  was  authorized  to  dig  a  canal.  In  so  doing  it  was  necessary  i 
blast  rocks  with  gunpowder,  and  fragments  of  rocks  were  throw 
against  and  injured  plaintiff's  adjoining  lands  and  dwelling.  The  d 
fendants  were  held  liable  for  the  injury,  although  no  negligence  or  wai 
of  skill  in  executing  the  work  was  alleged  or  proved.  A  long  line  < 
cases,  including  St.  Peter  v.  Denison,  58  N.  Y.  416,  17  Am.  Rep.  25 
Noonan  v.  City  of  Albany,  79  N.  Y.  470,  35  Am.  Rep.  540,  and  Hui 
mire  v.  City  of  Brooklyn,  162.  N.  Y.  584,  57  N.  E.  176,  48  L.  R.  i 
421,  in  which  the  facts  disclosed  that  there  was  a  physical  invasion  < 
the  lands  damaged,  or  that  the  injury  was  the  direct,  immediate,  ai 
necessary  result  of  the  act  of  the  wrongdoer,  followed  the  princip 
announced  in  Hay  v.  Cohoes  Co.,  supra. 

In  Bellinger  v.  New  York  Central  Railroad,  23  N.  Y.  42,  a  railro: 
company  was  authorized  to  build  a  railroad  across  a  creek  adjoinii 
plaintiff's  land.  It  bridged  the  creek.  On  occasions  of  freshets  tl 
land  of  the  plaintiff  was  covered  with  ice  and  strewn  with  flood  wck 
and  rubbish,  his  soil  was  washed  off,  and  his  fences  were  carried  awa 
These  effects  were  attributed  by  witnesses  to  the  construction  of  ti 
bridge  and  the  embankment.  It  was  held  that  the  property  injun 
was  not  thereby  taken,  as  the  railroad  company  was  acting  with  lawf 
authority  under  the  sanction  of  the  state ;  that  the  damages  were  co 
sequential;  and  that  unless  the  railroad  company  committed  or  cmiittt 
some  act  which  constituted  actionable  negligence  there  could  be  i 
recovery.  The  rule  there  announced  has  been  followed  in  Atwat 
V.  Trustees  of  the  Village  of  Canandaigua,  124  N.  Y.  602,  27  N.  : 
385,  Moyer  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  88  N.  Y.  351,  and  Gord( 
V.  EUenville  &  Kingston  R.  R.  Co.,  195  N.  Y.  137,  88  N.  E.  14. 

The  law  is  that  where  a  railroad  company  is  authorized  to  constrw 
its  road  over  a  given  route,  which  involves  the  necessity  of  crossing 
stream  running  through  its  own  property,  and  its  operations  are  co 
fined  to  its  own  land,  and  there  is  no  trespass  and  nothing  is  disclos 
by  which  it  is  proved  that  the  injurious  result  must  necessarily  ha 
followed  the  prosecution  of  the  work  itself,  the  inundation  of  the  plai 
tiff's  land  by  the  blocking  up  of  the  stream,  caused  by  a  collapse  of  t 
work  in  the  course  of  construction,  presents  a  case  where  the  damag 
are  consequential  and  are  not  recoverable  unless  the  injury  was  caus 
by  misconduct,  negligence,  or  unskillfulness.  Gordon  v.  EUenville 
Kingston  R.  R.  Co.,  supra;  Prime  v.  City  of  Yonkers,  192  N. 
105,  84  N.  E.  571 ;  Booth  v.  R.,  W.  &  O.  T.  R.  R.  Co.,  140  N.  Y.  2( 
35  N.  E.  592,  24  L.  R.  A.  105,  37  Am.  St.  Rep.  552. 

This  case  was  submitted  to  the  jury  upon  the  assumption  that  t 
defendant  was  absolutely  liable,  and  the  judgment  entered  upon  t 
verdict  against  the  defendant  must  be  reversed. 

Judgment  and  order  reversed,  and  a  new  trial  granted;  costs  to  abi 
the  event    All  concur. 
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MOSS  et  al.  V.  BERNSTEIN. 
(Supreme  Conrt,  Appellate  Term,  First  Department    December  11,  1913.) 

1.  AccoBD  AND  Satisfaotion  (J  26*) — Evidence — StTFFiciENCT. 

In  an  action  for  services  In  sponging  clotb,  In  which  defendant  claimed 
that  plaintiffs  agreed  to  allow  him  $85  for  cloth  which  they  had  mislaid, 
and  that  an  accord  and  satisfaction  was  had  on  that  basis,  evidence  held 
to  show  that  the  agreement  to  allow  such  sum  was  made. 

[Ed.  Note. — For  other  cases,  see  Accord  and  Satisfaction,  Cent  Dig.  |i 
l«i-166;   Dec.  Dig.  |  26.*] 

2.  Accord  and  Satisfaction  (|  12*) — Past  Patmknt  as  Patubnt  in  Fmx. 

Where  plaintiffs,  who  bad  performed  services  for  defendant  in  sponging 
cloth,  agreed  to  allow  Mm  a  specified  amount  for  cloth  they  had  mislaid, 
and  defendant  sent  them  a  check  for  the  balance  due  on  that  basis,  which 
recited  that  it  was  in  full  for  claims  up  to  a  certain  date  and  which 
plaintiffs  accepted  and  cashed,  there  was  an  accord  and  satisfaction. 

[Ed.  Note. — For  other  cases,  see  Accord  and  Satisfaction,  CJent  Dig.  S§ 
92,  93,  96;   Dec.  Dig.  g  12.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict- 
Action  by  Benjamin  S.  Moss  and  others  against  Jacob  Bernstein. 
Judgment  for  plaintiffs,  and  defendant  appeals.    Reversed,  and  new 
trial  granted. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Cohen,  Creevey  &  Richter,  of  New  York  City  (Samuel  Conrad 
Cohen,  of  New  York  City,  and  James  Blaine  Walker,  Jr.,  of  Pelham 
Manor,  of  counsel),  for  appellant. 

Myron  Sulzberger,  of  New  York  City,  for  respondents. 

WHITAKER,  J.  [1,2]  This  action  was  brought  to  recover  the 
sum  of  $96.83,  balance  claimed  by  plaintiffs  to  be  due  them  for  work, 
labor,  and  services  by  plaintiffs  for  defendant  in  sponging  cloth.  The 
performance  of  the  services  is  admitted.  Defendant  pleads  accord 
and  satisfaction.  The  court  has  given  judgment  for  plaintiffs  for  the 
full  amount  disregarding  defendant's  defense  and  virtually  holding 
that  no  accord  and  satisfaction  was  established.  Plaintiffs  claimed 
that  the  balance  sued  for  was  due  on  April  1,  1913.  Defendant  claims 
that  prior  to  March  10,  1913,  he  had  sent  goods  to  plaintiffs  to  be 
sponged  and  plaintiffs  had  mislaid  them;  that  thereafter  the  plain- 
tiffs had  agreed  with  defendant  to  allow  him  $85,  as  damages  for  the 
detention  of  the  goods  so  mislaid;  whereupon  the  parties  struck  a 
balance,  and  defendant  paid  plaintiffs  the  sum  of  $119.31,  being  the 
amount  of  the  balance  agreed  upon,  and  thus  settled  all  accounts  be- 
tween the  parties  up  to  that  time. 

Defendant  admits  that  he  owes  plaintiffs  for  all  services  rendered 
after  March  1,  1913,  which  amounted  to  $9.12,  and  alleges  that  he  sent 
a  check  to  plaintiffs  for  that  amount.    The  court  stated  that : 

It  "was  going  to  decide  on  the  question  of  whether  this  arrangement  was 
made  allowing  $86,  and  whether  he  did  allow  it  and  accept  this  check.  Xou 
did  delay  the  man's  goods,  the  letters  show  you  have  his  goods." 

•For  other  eue>  M«  sama  toplo  A  i  ttxruma  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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The  court,  however,  in  effect  found  that  the  plaintiffs  did  not  agre 
to  allow  $85  for  the  delay  in  returning  the  goods  to  defendant. 

A  careful  examination  of  the  record  in  this  case  convinces  us  tha 
the  great  preponderance  of  evidence  was  in  favor  of  defendant  upo 
that  question.  There  is  in  evidence  a  letter  of  plaintiffs  to  defendan 
acknowledging  a  wrongful  detention  of  the  goods  and  intimating  tha 
they  will  protect  defendant  by  reason  thereof.  There  are  three  wit 
nesses  unimpeached  who  testify  to  a  conversation  with  one  of  th 
plaintiffs  wherein  he  agreed  wim  defendant  to  allow  $85  as  damage 
or  compensation  to  hini  for  the  detention  of  the  goods,  and  this  i 
followed  by  a  check  given  by  the  defendant  to  plamtiffs  for  $119.3] 
upon  the  face  of  which  is  written,  "Paid  in  full  for  claims  up  t 
March  1,  1913."  The  plaintiffs  accepted  this  check  and  received  th 
money  thereon.  The  word  "claims,"  used  on  the  face  of  the  checl 
would  indicate  that  it  was  not  given  solely  for  services  rendered.  ] 
indicates  that  plaintiffs  were  making  some  sort  of  "claim"  against  d< 
f  endant.  Had  there  been  no  dispute  or  disagreement  between  the  pai 
ties  concerning  the  accounts  between  them,  it  is  at  least  strange  thj 
defendant  should  have  given  plaintiffs  that  sort  of  check,  and  strange 
still  that  plaintiffs  should  have  accepted  it,  if  it  was  not  in  full;  thei 
being  no  claim  that  defendant  was  financially  irresponsible. 

We  believe  that  the  record  in  this  case  clearly  demonstrates  thj 
defendant  was  right  in  his  contention.  We  think  therefore  withi 
the  reasonable  intendment  of  the  law  that  defendant  established  h 
defense.  Fuller  v.  Kemp,  138  N.  Y.  231,  33  N.  E.  1034,  20  UR.^ 
785;  Nassoiy  v.  Tomlinson,  148  N.  Y.  326,  42  N.  E.  715,  51  Am.  S 
Rep.  695;  Brewster  v.  Silverstein,  78  Misc.  Rep.  123,  137  N.  1 
Supp.  912. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  wit 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


(158  App.  DiT.  382.) 

AMEKICAN  WOOLEN  CO.  OP  NEW  YORK  v.  MOSKOWITZ  et  al 
(Supreme  CJonrt,  AppeUate  Dtrlsion,  First  Department    December  6,  1911 

1.  GlJABANTY  (S  6*) — ^WbITTEW  GUABANTIES — FoBM  AND  CONTENTS. 

A  letter  written  a  seller  of  goods,  stating  that  the  writers  agreed  i 
guarantee  the  account  of  the  buyer,  was  not  merely  an  offer  of  a  gua 
anty,  but  when  accepted  and  acted  upon  was  a  binding  obligation. 

[Ed.  Note. — For  other  cases,  see  Guaranty,  Cent  Die.  i  8;  Dec.  Di 
I  6.»1 

2.  GUABANTT    (J    7*) — ACOIEFTARCB — NoTICB   OF    ACOKPTANCT. 

Where  defendants  wrote  plaintiff  a  letter  agreeing  to  guarantee  the  a 
count  of  one  desiring  to  buy  goods  from  plaintiff,  and  in  reliance  therec 
plaintiff  sold  and  delivered  such  goods,  the  guaranty  was  thereby  a 
cepted  without  notice  to  defendants  of  the  acceptance. 

[Ed.  Note. — For  other  cases,  see  Guaranty,  Cent  Dig.  {  0;  Dec.  Dl 
I  7.*] 

3.  GUABANTT  (}  6*>— RkJBOTION — ReQUBST  FOB  FOBMAI.  GTTABANTT. 

A  guaranty  of  an  account  for  goods  which  a  third  party  desired  to  bt 
from  plaintiff,  contained  In  a  letter,  was  not  rejected  by  requesting 

*For  other  caaM  IM  same  toplo  ft  i  nitubib  In  Deo.  ft  Am.  Digs.  1907  to  Oate,  ft  Rep'r  Iixd«z< 
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formal  guaranty  containing  additional  provtoions,  wblch  was  not  glTen, 
where  the  guaranty  contained  in  the  letter  was  accepted  and  the  goods 
sold  In  reliance  thereon. 

[Ed.  Note. — For  other  cases,  see  Guaranty,  Cent  Dig.  |  8;  Dec.  Dig. 
J6.»] 

4.  Appeal  ahd  Ebbob  ({  1056*)— Habutess  Ebbob — ^Exci.U8ion  of  Evidknce. 

In  an  action  on  a  guaranty  contained  in  a  letter,  the  exclusion  of  a 
copy  of  a  formal  guaranty,  which  plaintiff  requested  defendants  to  ex- 
ecute, but  which  contained  nothing  requiring  a  different  decision,  was  not 
prejudicial  to  defendants. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  i|  4187- 
4193,  4207;    Dec.  Dig.  i  1066.*] 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  the  American  Woolen  Company  of  New  York  against 
Harry  Moskowitz  and  another.  From  a  determination  of  the  Appel- 
late Term  (140  N.  Y.  Supp.  522)  reversing  a  judgment  of  the  City 
Court  in  favor  of  plaintiff,  and  an  order  denying  a  new  trial,  and  di- 
recting a  judgment  for  defendants,  plaintiff  appeals.  Determination 
of  Appellate  Term  reversed,  and  judgment  of  City  Court  affirmed. 

See,  also,  156  App.  Div.  943,  141  N.  Y.  Supp.  1107. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Ralph  Wolf,  of  New  York  City  (Edwin  D.  Hays,  of  New  York 
City,  on  the  brief),  for  appellant. 

Otto  C.  Sommerich,  of  New  York  City  (Maxwell  C.  Katz,  of  New 
York  City,  on  the  brief),  for  respondents. 

LAUGHLIN,  J.  [1-8]  The  recovery  in  the  City  Court  was  upon 
a  written  guaranty  in  the  form  of  a  letter  from  the  defendants  to  the 
plaintiff  under  date  of  March  4,  1907,  the  body  of  which  is  as  follows : 

"We  agree  to  guarantee  the  account  of  N.  MitteUnan  &  Co.,  of  725  Broad- 
way, N.  Y.  City,  for  the  sum  of  f  1,000,  for  one  year  from  date." 

The  answer  put  in  issue  the  allegations  of  the  complaint  with  re- 
spect to  the  execution  of  the  guaranty  and  the  sale  and  delivery  of 
goods  in  reliance  thereon,  and  for  a  separate  defense  alleged  that  the 
guaranty  was  not  in  writing. 

The  plaintiff  showed  that  the  iirm  of  N.  Mittelman  &  Co.  applied  to 
it  to  purchase  goods  on  credit,  and  that  it  requested  a  guaranty,  and 
the  firm  agreed  to  give  a  guaranty  executed  by  defendants ;  that  there- 
after the  guaranty  was  received  by  plaintiff  through  the  mail  and  ex- 
amined and  initialed  by  its  creditman  and  indorsed,  "Received  Mar. 

5,  1907,  Mailing  Dept,"  and  filed  away;  that  the  plaintiff  decided  to 
extend  credit  on  the  strength  of  the  guaranty  and  relying  thereon  sold 
and  delivered  goods  to  said  firm  of  N.  Mittelman  &  Co.,  for  which 
payment  had  not  been  made  of  the  amount  and  value  for  which  a  re- 
covery was  had,  the  orders  for  which  goods  were  given  during  the 
year  covered  by  the  guaranty,  although  some  of  the  deliveries  were 
not  made  until  shortly  after  that  period. 

The  defendant  showed,  on  cross-examination  of  plaintiff's  credit- 

'Vor  oUier  case*  see  uuna  topic  ft  i  kukbu  In  Dec.  ft  Am.  Digs.  1M7  to  data,  ft  R«p'r  Ind«XM 
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man,  that  on  receipt  of  the  guaranty  on  which  the  action  is  based  he 
being  desirous  of  having  the  defendants  execute  a  more  formal  guar- 
anty, sent  them  one  by  mail  for  execution,  saying,  in  a  letter  writtei 
in  the  "name  of  the  firm  accompanying  it: 

"We  are  Inclosing  a  form  of  guaranty  which  kindly  sign  and  witness  b: 
a  notary,  and  return  to  us." 

The  defendants  received  the  letter  and  inclosure,  but  neither  exe 
cuted  the  formal  guaranty  nor  communicated  with  the  plaintiff  con 
cerning  the  same  and  concerning  the  former  guaranty.  The  plaintiff 
without  further  action,  extended  the  credit.  The  formal  guarantj 
which  the  plaintiff  thus  requested  the  defendants  to  execute  was  foi 
the  same  amount  and  the  same  period;  but  in  addition  it  recited  2 
consideration  of  one  dollar  and  contained  a  waiver  of  notice  of  th< 
condition  of  the  account  of  N.  Mittelman  &  Co.  and  a  waiver  of  no 
tice  of  nonpayment  and  of  a  demand.  The  defendants  are  brothers 
and  one  of  the  firm  of  N.  Mittelman  &  Co.  was  their  brother,  an< 
the  other  member  of  that  firm  was  their  brother-in-law. 

The  theory  on  which  the  learned  Appellate  Term 'reversed  the  judg 
ment  and,  in  effect,  dismissed  the  complaint,  is  that  defendants'  let 
ter  was  merely  an  offer  of  a  guaranty  and  was  not  accepted.  We  ar< 
of  opinion  that  the  letter  was  something  more  than  an  offer  of  a  guar 
anty,  and  that  it  was  accepted  by  the  sale  and  delivery  of  goods  ii 
reliance  thereon,  and  that  thereupon  it  became  a  binding  obligatioi 
without  notice  to  defendants  of  its  acceptance.  Winne  v.  Mehrback 
130  App.  Div.  329,  114  N.  Y.  Supp.  618;  Com  v.  Bergmann,  13{ 
App.  Div.  260,  123  N.  Y.  Supp.  160;  Disken  v.  Herter,  73  App.  Div 
453,  77  N.  Y.  Supp.  300.  The  request  for  the  execution  of  a  forma 
guaranty  containing  additional  provisions  did  not,  in  and  of  itself 
constitute  a  rejection  of  the  guaranty  which  the  plaintiff  had  receivec 
and  retained  and  decided  to  accept  by  extending  the  credit.  Doubt 
less  there  would  be  no  liability  if,  as  in  the  case  of  Kamber  v.  Rosen 
98  N.  Y.  Supp.  839,  the  plaintiff  had  returned  the  letter  or  had  notifiec 
defendants  that  it  would  not  extend  the  credit  unless  the  more  forma 
guaranty  was  executed. 

[4]  Although  the  trial  was  before  the  court  and  jury,  at  the  clost 
of  the  evidence  the  facts  were  determined  by  the  court  and  a  verdic 
directed  for  the  plaintiff  without  objection  or  exception.  The  de- 
f endants  destroyed  the  formal  guaranty  which  plaintiff  requested  then 
to  execute.  The  court  did  not  receive  in  evidence  an  alleged  cop3 
thereof,  but  permitted  it  to  be  marked  for  identification,  and  it  is  in  tlv 
record.  The  failure  of  the  court  to  receive  it  in  evidence  affords  nc 
basis  for  interfering  with  the  judgment,  since  there  is  nothing  in  th« 
exhibit  so  marked  for  identification  which,  if  it  had  been  received  it 
eyidence,  would  require  a  different  decision. 

It  follows  that  the  determination  of  the  Appellate  Term  should  b< 
reversed,  with  costs,  and  the  judgment  of  the  City  Court  affirmed,  witl 
costs.    All  concur. 
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(159  App.   Dlv.  401.) 

6RBENBBRGER  ▼.  QUEENS  COUNTY  WATER  CO. 

(Supreme  (Donrt,  Appellate  Division,  Mrst  Department.    December  5,  1913.) 

Watees  and  Water  Codbsbs  (§  203*) — ^Entby — ^Detaohmbnt  of  Water  Meter 
— Rates — Failure  to  Pat. 

Where  a  contract  for  the  furnishing  of  water  to  plaintlfTs  premises  pro- 
Tided  for  the  payment  of  a  $15  deiwslt  before  a  meter  would  be  Installed 
and  the  water  turned  on,  and  that  water  would  be  furnished  at  the  mini- 
mum rate  of  $15  per  annum,  and  plaintiff  after  making  the  deposit  mis- 
took the  minimum  rate  for  the  deposit  and  refused  to  pay  the  additional 
$15  for  the  supply  furnished  when  due,  the  water  company's  entry  on  the 
premises  to  disconnect  the  appliances  was  not  a  trespass. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
H  289,  290-299;    Dec.  Dig.  |  203.*] 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  David  Greenberger  against  the  Queens  County  Water 
Company.  From  a  determination  of  the  Appellate  Term  affirming  a 
judgment  of  the  Municipal  Ck>urt  in  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed  and  dismissed. 

See,  also,  157  App.  Div.  921,  142  N.  Y.  Supp.  1120. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

F.  B.  Lord,  of  New  York  City,  for  appellant. 
L.  F.  Glaser,  of  New  York  City,  for  respondent 

DOWLING,  J.  Appeal  from  a  determination  of  the  Appellate 
Term  affirming  a  judgment  of  the  Municipal  Court,  Borough  of  the 
Bronx,  Second  District,  entered  upon  a  verdict  of  a  jury  in  favor  of 
plaintiff  in  the  sum  of  $500  for  damages  sustained  by  reason  of  a 
trespass.  On  September  20,  1911,  plaintiff  was  in  possession  as  lessee 
of  tiie  premises  No.  20  Dodge  avenue,  Rockaway  Beach,  borough  of 
Queens,  New  York  City,  and  found  that  the  water  supply  therein  had 
been  discontinued.  He  was  advised  that  the  defendant  was  the  party 
supplying  water  to  the  premises  and  went  to  its  offices  and  there  made 
application  for  the  furnishing  of  water.  He  states  that  he  said:  "I 
want  to  get  water.  I  moved  in  to-day."  Thereupon  defendant's  rep- 
resentative said :  "All  right;  it  will  cost  you  $15."  Thereupon  plain- 
tiff was  handed  a  printed  form  of  agreement,  which  he  signed,  and 
which  was  signed  on  behalf  of  the  company,  constituting  the  contract 
between  them  for  the  supply  of  water  to  the  premises.  Plaintiff  then 
paid  $15  and  obtained  a  receipt  therefor,  whereupon  the  representative 
said,  "The  next  day  you  will  have  water."  The  following  day  the  wa- 
ter was  turned  on  (apparently  through  a  */*"  meter),  and  it  was  con- 
tinuously supplied  to  plaintiff  until  March  13,  1912.  On  that  day  the 
defendant's  representatives  entered  the  premises  of  the  plaintiff  and 
renewed  a  demand  which  had  been  made  on  the  preceding  day  for  a 
payment  of  $15,  upon  the  failure  to  pay  which  the  meter  was  taken  out 
and  the  supply  of  water  discontinued.  It  is  for  this  entry  that  the 
plaintiff  sues. 

•For  oUier  eaaaa  s*e  same  topic  A  i  inniBSB  in  Dec.  ft  Am.  Dige.  1907  to  date,  *  Rep'r  Indexes 
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(158  App.  Ettv.  488.) 

EATHAWAT  y.  KLINB,  Mayor,  et  aL 

(Supreme  Oonr^  AppeUate  Divlsioii,  First  Department    December  S,  191 

1.  JUDGUBItT  ({  715*) — CONOLnSITENSSS — MaITXBS  Ck>NCLCDED. 

Wbere  relator  was  removed  from  office  and  restored  by  mandamns,  i 
order  restoring  him  to  office  because  of  some  irregnlarlty  In  tbe  proce 
Ings  before  the  commissioner  and  not  upon  the  merits  would  not  bai 
second  proceeding  for  his  removal  based  on  the  original  charge. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  if  1244:-12' 
Dea  Dig.  f  715.»] 

2.  Jvoaiam  (g  966*) — JuDoianr  as  Bab — Bububn  of  Pboof. 

Belator  in  mandamns  for  his  restoration  to  office  after  removal  I 
the  burden  of  showing  that  an  order  in  a  former  mandamus  proceed 
restoring  him  to  office  went  upon  the  merits  and  was  not  based  upon  so 
irregularity  in  tbe  proceedings  before  the  commissioner;  and  it  was  i 
sufficient  to  produce  a  record  as  consistent  with  one  ground  as  with  i 
other,  or  to  show  a  state  of  facts  from  which  different  inferences  mi| 
be  drawn. 

[Ed.  Note.— For  other  cases,  see  Judgment  Cent  Dig.  H  1822-18! 
Dec.  Dig.  i  956.*] 

Appeal  from  Special  Term,  New  York  County. 

Mandamus  by  Galen  B.  Hathaway  against  Ardolph  L.  Kline,  i 
dividually,  and  as  Mayor  of  the  City  of  New  York  and  others.  Frc 
an  order  granting  a  peremptory  writ  of  mandamus,  defendants  appe 
Reversed,  and  proceedings  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DO\ 
LING,  and  HOTCHKISS,  JJ. 

Harry  Crone,  of  New  York  City,  for  appellants. 
Roger  Foster,  of  New  York  City,  for  respondent 

HOTCHKISS,  J.  The  relator  was  a  sealer  of  weights  and  ma 
ures  attached  to  the  mayor's  bureau  in  this  city.  On  or  about  April  ] 
1913,  he  was  served  with  notice  that  charges  of  conduct  unbecomi 
an  inspector  and  of  insubordination  had  been  preferred  against  hi 
and  he  was  cited  to  appear  before  the  commissioner  of  his  depai 
ment.  Having  so  appeared,  he  was  removed  from  office,  but  was  i 
stored  by  mandamus.  Within  a  few  days  thereafter,  new  proceedin 
were  b^gun  for  his  removal  upon  the  same  charges  which  had  be 
the  subject  of  the  former  proceeding.  On  the  second  proceeding,  t 
relator  appeared  and  moved  to  dismiss  on  the  ground  that  the  effc 
of  the  prior  final  order  of  mandamus  restoring  him  to  office  was  : 
adjudication  in  his  favor  of  the  matters  at  issue,  and  that  the  sai 
could  not  be  made  the  subject  of  a  new  proceeding.  His  objectio 
were  overruled,  and  he  was  again  removed.  Thereafter  he  institut 
the  proceeding  in  which  the  order  appealed  from  was  entered,  i 
which  order  he  was  again  restored  to  office. 

[1]  If,  by  virtue  of  the  order  made  in  the  first  mandamus  procee 
ing,  the  relator  was  restored  to  office  because  of  some  irregularity 
the  proceedings  before  the  commissioner,  and  not  upon  the  meri 
the  order  restoring  him  to  office  was  not  a  bar  to  a  second  proceedii 
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for  his  removal,  based  upon  the  original  charges.  Such  is  the  rule  in 
cases  where  removals  are  reviewed  by  certiorari,  and  we  see  no  reason 
why  it  should  not  apply  to  mandamus.  See  People  ex  rel.  Hodkinson 
V.  Johnson,  153  App.  Div.  890,  138  N.  Y.  Supp.  385 ;  People  ex  rel. 
Hoell  V.  Waldo,  151  App.  Div.  709,  136  N.  Y.  Supp.  191 ;  People  ex 
rel.  Lenahan  v.  Grifenhagen,  146  App.  Div.  874,  130  N.  Y.  Supp.  570; 
In  Matter  of  Greenebaum  v.  Bingham,  201  N.  Y.  343,  94  N.  E.  853. 
Neither  the  order  nor  any  portion  of  the  first  proceedings  appearing 
in  the  record  before  us  discloses  the  ground  upon  which  the  original 
proceedings  were  quashed  and  the  relator  restored  to  office,  and  for 
aught  that  appears  such  restoration  may  have  been  because  of  some 
irregularity. 

[2]  The  relator  assumes  that  the  burden  was  upon  the  city  to  show 
that  the  relator  was  removed  upon  some  ground  not  inconsistent  with 
the  right  to  institute  the  second  proceeding.  In  this  he  is  in  error. 
The  burden  was  upon  the  relator  to  show  either  by  the  record  alone, 
or  by  the  record  in  conjunction  with  extrinsic  evidence,  that  the  for- 
mer order  went  upon  the  merits  and  was  not  based  upon  some  irreg- 
ularity. It  is  not  sufficient  for  him  to  produce  a  record  as  consistent 
with  one  ground  as  the  other  or  to  show  a  state  of  facts  from  which 
different  inferences  may  be  drawn.  Carter  v.  Beckwith,  128  N.  Y. 
312,  323,  28  N.  E.  582;  Russell  v.  Place,  94  U.  S.  606,  24  L.  Ed.  214. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  proceedings  dismissed,  with  $10  costs.    All  concur. 


(159  App.  Div.  461.) 

BRILL  et  aL  t.  JEFFERSON  BANK. 

(Supreme  Ck>urt,  Appellate  Division,  First  Department     December  6,  1913.) 

Barks  and  BANKina  ({  172*) — CoiXEcmoNB — Pbotbbt — ^Noticb  of  Dishonob 
— ^Nbolioencb. 

Negotiable  InstramentB  Law  (Consol.  Laws  1909,  c.  88)  §  165,  provides 
that,  where  an  instrument  has  been  dishonored  In  the  hands  of  an  agent, 
he  may  either  himself  give  notice  to  the  parties  thereon,  or  he  may  give 
notice  to  bis  principal,  but,  if  he  gives  notice  to  his  principal,  he  must 
do  80  within  the  same  time  as  if  he  were  the  holder,  and  the  principal 
on  receipt  of  such  notice  has  himself  the  same  time  for  giving  notice  as 
If  the  agent  had  been  an  Independent  holder.  Section  178  declares  that, 
where  a  party  receives  notice  of  dishonor,  he  has  after  receipt  thereof  the 
same  time  for  giving  the  notice  to  antecedent  parties  tliat  the  holder  has 
after  dishonor.  Plaintiffs  deposited  in  defendant's  bank  two  notes  drawn 
by  S.  &  Sons  and  indorsed  respectively  by  O.  H.  S.,  who  was  the  wife  of 
one  of  the  makers,  and  by  plaintiffs.  The  notes,  not  being  paid  when 
due,  were  protested,  and  the  notary,  not  being  able  to  find  the  address  of 
Q.  H.  S.,  she  not  being  a  resident  of  New  York  and  liaving  no  place  of 
business  In  that  dty,  where  the  note  was  payable,  inclosed  a  notice  for 
her  In  a  stamped  envelope  which  he  sent  to  plaintiffs,  but  they  failed  to 
forward  it  within  the  time  necessary  to  bold  her  as  an  indorser.  Meld, 
that  the  notary  was  not  negligent,  and  hence  plaintiff  could  not  recover 
from  the  bank  on  the  theory  that  the  debt  was  lost  because  of  the  no- 
tary's failure  to  jqotlfy  such  indorser. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  gS  619- 
628;  Dec.  Dig.  §  172.»] 
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Appeal  from  Appellate  Term,  First  Department 

Action  by  Maurice  Brill  and  others,  doing  business  as  Brill  Brothers 
against  the  Jefferson  Bank.  From  a  determination  of  the  Appellat 
Term  affirming  a  City  Court  judgment  on  a  verdict  in  favor  of  plain 
tiffs  and  denying  defendant's  motion  for  a  new  trial,  it  appeals.  Re 
yersed,  and  motion  to  dismiss  the  complaint  granted. 

See,  also,  142  N.  Y.  Supp.  1110. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW 
LING,  and  HOTCHKISS,  JJ. 

Strasbourger,  Eschwege  &  Schallek,  of  New  York  City  (N.  L.  Schal 
lek,  of  New  York  City,  of  counsel),  for  appellant. 

Feiner  &  Maass,  of  New  York  City  (Herbert  H.  Maass,  of  Ne\ 
York  City,  of  counsel),  for  respondents. 

CLARKE,  J.  The  plaintiffs  were  depositors  in  the  defendant  ban) 
and  deposited  therein  two  promissory  notes,  each  for  $600,  payable  h 
four  months,  drawn  by  Henry  O.  Squires'  Sons,  G.  Harry  Squires 
and  indorsed  Grace  H.  Squires,  Brill  Bros.  Mrs.  Squires  was  the  wif 
of  G.  Harry  Squires.  The  notes  were  not  paid  when  due  and  wer 
protested.  This  action  against  the  bank  is  based  v^n  allegations  o 
the  complaint  setting  forth  that  the  defendant  presented  said  notes  a 
maturity,  the  same  were  not  paid,  and  that  defendant  did  not  give  du 
notice  thereof  to  said  indorsee  Grace  H.  Squires,  but  negligently  omit 
ted  so  to  do,  by  reason  whereof  the  notes  have  not  been  paid  and  th 
said  indorsee  thereon  has  been  discharged  of  her  liability;  that  th 
maker  of  said  notes  is  insolvent;  that  collection  thereof  cannot  b 
made  from  the  maker ;  and  that  by  reason  of  the  premises  plaintiff 
have  lost  the  moneys  due  on  said  notes.  The  notary  did  not  know  th 
address  of  Mrs.  Squires.  He  sent  one  notice  to  her  care  of  Henry  C 
Squires'  Sons,  30  Church  street,  the  maker.  It  is  conceded  that  thi 
would  not  constitute  "due  notice"  to  the  indorsee  or  "reasonable  dili 
gence"  to  satisfy  the  obligation  of  the  bank.  He  also  sent  a  notice  ad 
dressed  to  Mrs.  Squires,  with  the  address  blank,  and  with  a  two-cen 
postage  stamp  attached  thereto,  inclosed  in  the  envelope  addressed  t 
Brill  Bros.,  47  Cortlandt  street,  which  contain,ed  the  notice  of  protes 
addressed  to  them. 

At  the  close  of  the  evidence  defendant  moved  to  dismiss  the  com 
plaint  upon  the  ground  that  plaintiff  had  failed  to  make  out  a  caus 
of  action  showing  negligence  on  the  part  of  the  defendant  or  its  notarj 
This  was  denied  cind  defendant  excepted.  The  learned  court  left  th 
question  of  negligence  to.  the  jury.  It  charged  at  plaintiffs'  request  "tha 
sending  a  notice  to  Grace  H.  Squires  directed  to  Grace  H.  Squires  i: 
Brill  Bros,  envelope  was  insufficient  to  charge  Brill  Bros,  with  the  dut 
of  forwarding  the  notice  of  protest"  and  that  there  was  no  duty  oi 
Brill  Bros,  to  forward  it  to  the  indorser,"  to  which  defendant  exceptec 
The  jury  entered  a  verdict  for  the  plaintiffs  for  $1,284.08.  From  th 
judgment  entered  thereon  and  the  order  denying  a  new  trial,  the  de 
fendant  appealed  to  the  Appellate  Term,  where  said  judgment  and  or 
der  were  affirmed.  From  said  determination  this  appeal  is  taken  b 
leave. 
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It  is  conceded  that  the  defendant  was  the  agent  of  the  plain- 
tiffs for  the  purpose  of  collecting  the  notes  so  deposited  with  it.  The 
notes  were  dishonored  in  its  hands.  Section  165  of  the  Negotiable 
Instruments  Law  (chapter  43,  Laws  1909,  chapter  38,  ConsoL  Laws 
1909)  provides  that: 

"Where  the  Instmment  has  been  dishonored  in  the  hands  of  an  agent,  he 
may  either  himself  give  notice  to  the  parties  liable  thereon,  or  he  may  give  no- 
tice to  his  piinciital.  If  he  gives  notice  to  his  principal,  he  must  do  so  within 
the  same  time  as  if  he  were  the  holder,  and  the  principal  upon  the  receipt  of 
such  notice  has  himself  the  same  time  for  giving  notice  as  if  the  agent  had 
been  an  indejwndent  holder." 

And  section  178  provides  that: 

"Where  a  party  receives  notice  of  dishonor,  he  has,  after  the  receipt  of  such 
notice^  the  same  time  for  giving  notice  to  antecedent  parties  that  the  holder 
has  after  the  dishonor." 

The  notary — that  is,  the  bank  whose  agent  he  was — ^not  knowing 
Mrs.  Squires'  address  when  he  gave  notice  of  dishonor  to  plaintiffs, 
subsequent  indorsers,  inclosed  to  them,  and  they  duly  received,  the 
notice  for  Mrs.  Squires  with  postage  stamps  attached.  They  had  the 
same  time  within  which  to  give  notice  to  the  antecedent  indorser  that 
the  holder  had  after  the  dishonor.  They  failed  to  forward  the  notice 
sent  to  their  prior  indorser.  It  is  conceded  in  the  record  that  Mrs. 
Squires  did  not  reside  or  have  a  place  of  business  in  the  city  of  New 
York.  The  notary  does  not  appear  to  have  been  negligent.  He  did 
what  the  law  required ;  that  is,  sent  a  copy  of  the  notice  addressed  to 
Mrs.  Squires  to  the  plaintiffs. 

In  Metropolitan  Bank  v.  Engel,  66  App.  Div.  273,  72  N.  Y.  Supp. 
691,  the  court  said: 

"The  notary  •  •  •  did  not  know  the  residence  or  place  of  business  of 
any  of  the  Indorsers  except  the  Metropolitan  Bank,  the  last  indorser,  and  be 
forwarded  all  the  notices  to  that  bank  in  strict  compliance  with  section  175 
of  tlie  Negotiable  Instruments  Law  (chapter  612  of  the  Laws  of  1897). 
*  *  *  The  plaintlfl  being  the  last  indorser  on  the  notes,  and  the  notary  not 
knowing  the  address  of  any  of  the  other  indorsers,  very  properly  mailed  all 
the  notices  to  the  plaintiff,  thus  shouldering  the  responsibility  upon  the  bank 
to  protect  Itself  by  sending  manifests  of  protest  to  the  prior  Indors- 
ers.    ••• " 

It  seems  to  us  that,  if  the  plaintiffs  have  been  unable  to  collect  from 
the  indorser  by  reason  of  negligence  in  notifying  her  of  the  dishonor, 
it  was  their  negligence  and  not  that  of  ^e  bank  which  promptly  did 
what  the  law  required,  and  so  no  cause  of  action  was  established. 

The  determination  of  the  Appellate  Term  and  the  judgment  and  or- 
der of  the  City  Court  should  be  reversed,  and,  as  the  motion  was  made 
to  dismiss  the  complaint,  that  motion  should  now  be  granted,  with  costs 
to  the  appellant  in  all  courts.    All  concur. 


Digitized  by 


Google 


542  144 'NBW  TORK  BUPFLBHEnrr  (Stq>.  Ct 

(15»  App.  DiT.  678.) 

SCAGLIONB  y  BROOKS. 
(Supreme  Court.  Appellate  Division,  Second  Department    December  8,  1913. 

Plbadino  (S  377*) — Issues  and  Pboof — Admissions. 

In  an  action  to  recover  an  automobile  rented  to  defendant  on  default  l 
Itayment  of  rent,  evidence  of  a  demand  for  the  return  of  the  automobil 
before  bringing  Uie  action  was  not  necessary,  where  a  demand  was  allege 
In  the  complaint  and  not  denied  in  the  answer. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {§  1228-1231;  De< 
Dig.  S  377.*] 

Appeal  from  Kings  County  Court. 

Action  by  Giovanni  Scaglione  against  Louis  Brooks.  From  a  jud^ 
ment  dismissing  the  complaint  and  an  order  denying  a  motion  for  : 
new  trial,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE 
TON,  and  PUTNAM,  JJ. 

Edward  J.  Reilly,  of  Brooklyn,  for  appellant 
Ben  W.  Slote,  of  Brooklyn,  for  respondent 

STAPLETON,  J.  This  is  an  action  to  recover  a  chattel — an  auto 
mobile  of  the  value  of  $800 — which  the  plaintiff  owned  and  which  h( 
rented  to  the  defendant  at  a  weekly  rental  of  $10;  the  rental  agree 
ment  containing  the  provision  that  in  case  of  default  in  the  paymen 
of  any  weekly  installment  the  plaintiff  might  resume  possession.  Th( 
defendant  was  in  default  of  payment.  After  frequent  demands  foi 
payment  on  the  part  of  the  plaintiff,  he  gave  the  plaintiff,  who  wai 
old,  unfamiliar  with  the  English  language,  and  of  defective  sight,  tw( 
checks  aggregating  $500.  The  plaintiff,  on  discovering  with  the  aic 
of  another  person  the  purport  of  the  checks,  immediately  returned  t( 
the  defendant's  office.  He  endeavored  upon  the  trial  to  tell  what  ther 
took  place,  but  was  prevented  by  the  objection  of  the  defendant's  coun 
sel  and  the  ruling  of  the  trial  court.  "The  complaint  was  dismissed  ai 
the  close  of  the  plaintiff's  case. 

The  recitation  of  the  evidence  is  meager  because  the  evidence  itsell 
is  such.  It  was  sufficient,  however,  to  have  authorized  the  jury  to  fine 
that  the  plaintiff  owned  the  automobile  and  was  entitled  to  its  posses 
sion  under  the  terms  of  the  agreement  of  rental,  and  that  upon  de- 
manding past-due  rental  he  received  postdated  checks  for  a  sum  greatlj 
in  excess  of  the  amount  due  for  rental.  It  is  clear  that  he  made  ai 
effort  to  show  that  the  defendant  tricked  him  by  handing  him  chedu 
and  claiming  they  were  payments  upon  a  sale. 

The  defendant  attempts  to  sustain  the  dismissal  upon  the  grounc 
that  there  was  no  proof  of  a  demand  for  the  return  of  the  chattel 
which  was  lawfully  in  the  possession  of  the  defendant  under  the  agree- 
ment of  rental.  E,vidence  of  a  demand  was  unnecessary,  as  a  deman<] 
was  alleged  in  paragraph  6  of  the  complaint  and  not  denied  in  the  an- 
swer.   The  judgment  should  be  reversed. 

Judgment  and  order  of  the  County  Court  of  Kings  county  reversed 
and  a  new  trial  ordered ;  costs  to  abide  the  event    All  concur. 

*For  other  cases  see  same  topic  &  S  numbbk  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexei 
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(159  App.  Div.  386.) 

SCHNEIDER  T.  SCHLANQ. 

(Supreme  Court;  Appellate  Division,  First  Department    December  6,  1913.)° 

1.  Maliciotts  Pbosectition  (I  8*) — Commencement  or  Pbosectttion — ^Wabbant 

"CBmiNAL    PEOSEgUTlON," 

The  mere  application  for  the  issnance  of  a  warrant  on  a  criminal  charge 
Is  a  "criminal  prosecution,"  and  may  form  the  basis  of  an  action  for 
malicious  prosecution,  even  though  the  accused  be  not  arrested. 

[Ed.  Note. — For  other  cases,  see  Malicious  Prosecution,  Cent  Dig.  {  8; 
Dec.  Dig.  {  8.* 

For  other  definitions,  see  Words  and  Phrases,  toL  2,  pp.  1753,  1754.] 

2.  Mauoiods  Pboskodtion  (|  8*) — Cohmenoemxni  of  Pbobbcctioii— Summons 

OUT  OF  New  Tobk  Ciit  MAaisTBAiB's  Coubt. 

Laws  1910,  c.  659,  i  82,  defines  the  Jurisdiction  of  Inferior  courts  in 
the  city  of  New  Tork,  and  provides  that  when  a  complaint  is  made  to  a 
magistrate,  who  believes  that  in  the  public  interest  he  should  Investigate 
the  complaint,  he  may  issue  a  summons  in  the  name  of  the  people,  stating 
the  nature  of  the  offense  charged,  and  that  on  failure  to  appear  accused 
shall  be  liable  to  a  fine  not  exceeding  $25,  and  that  upon  the  return  the 
magistrate  shall  determine  whether  the  case  is  one  in  which  a  warrant 
should  issue.  Held,  that  the  issuance  of  a  summons  from  a  city  magis- 
trate's court  setved  upon  plaintiff  requiring  him,  "under  penalty  of  the 
law,"  to  appear  and  answer  to  a  charge  of  larceny  made  against  him,  was 
the  commencement  of  a  criminal  prosecution  and  a  basis  for  an  action  for 
malicious  prosecution. 

[Ed.  Note. — For  other  cases,  see  Malicious  Prosecution,  Cent  Dig.  §  8 ; 
Dec  Dig.  J  8.*] 

Hotchkiss,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Barnet  S.  Schneider  against  Alexander  Schlang.  From  a 
judgment  dismissing  the  complaint  on  motion  on  the  ground  that  it 
failed  to  state  a  cause  of  action,  plaintiff  appeals.  Judgment  reversed, 
and  new  trial  ordered. 

See,  also,  143  N.  Y.  Supp.  1142. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  BOWLING,  and  HOTCHKISS,  JJ. 

Claude  Dore,  of  New  York  City,  for  appellant 
Julius  Miller,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  The  action  is  for  malicious  prosecution.  The 
plaintiff  sufficientiy  alleges  that  the  defendant  appeared  in  tiie  city 
magistrate's  court  and  charged  and  accused  him  with  having  com- 
mitted the  crime  of  larceny,  "and  prayed"  that  plaintiff  be  required  to 
answer  in  said  court  for  the  alleged  crime,  whereupon  a  summons  was 
duly  issued  and  served  on  plaintiff  requiring  him  "under  penalty  of 
the  law"  to  appear  in  said  court  at  a  time  and  place  specified,  "there 
to  answer  the  criminal  charge  made  against  him"  by  the  defendant; 
that  the  charge  was  iais&  and  defendant  knew  it  to  be  false,  and  made 
it  maliciously,  and  instituted  and  prosecuted  the  proceeding  without 
any  reasonable  or  probable  cause  to  believe  that  plaintiff  was  guilty 
of  the  crime;  that  on  the  return  day  of  the  summons  a  hearing  was 

*For  other  euea  ue  ume  topia  A  )  nuubbb  In  Dee.  &  Am.  Digs.  1907  to  data,  &  Rep'r  Indexes 
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had  in  said  court,  and  plaintiff  was  examined  and  the  court  found  him 
not  guilty  and  dismissed  the  charge,  and  that  the  charge  has  not  been 
prosecuted  further;  and  that  plaintiff  suffered  damages  by  loss  of 
time,  expenses  incurred  in  appearing  and  producing  witnesses  in  court, 
and  for  counsel  fees,  and  in  his  name,  reputation,  and  business,  and 
through  mental  distress,  resulting  from  said  criminal  accusation. 

The  summons  was  issued  pursuant  to  the  provisions  of  section  82 
of  chapter  659  of  the  Laws  of  1910,  being  an  act,  which,  among  other 
things,  defined  the  powers  and  jurisdiction  of  inferior  courts  in  the 
city  of  New  York.  The  provisions  of  said  section,  material  to  the  ap- 
peal, are  as  follows : 

"When  a  complaint,  oral  or  written,  Is  made  to  a  magistrate  and  tbe  magis- 
trate is  not  satisfied  that  a  crime  has  been  committed,  but  believes  that  In 
the  public  interest  be  should  inquire  into  and  investigate  the  complaint  so 
made,  he  may  issue  a  summons." 

The  statute  next  prescribes  the  form  and  contents  of  the  summons, 
and  requires  that  it  shall  be  issued  in  the  name  of  the  people  and  ad- 
dressed to  the  accused,  and  shall  state  the  nature  of  the  offense  with 
which  he  is  charged,  and  that  for  his  failure  to  appear  he  is  "liable 
to  a  fine  not  exceeding  twenty-five  dollars."  The  statute  further  pro- 
vides that  a  brief  description  of  the  offense  shall  be  indorsed  on  the 
summons,  and  that  a  record  shall  be  kept  by  the  court  of  the  issuance 
and  disposition  of  each  summons,  and  that  upon  the  return  of  the  sum- 
mons the  magistrate  "shall  inquire  and  investigate  into  the  subject  mat- 
ter of  the  complaint  and  determine  whether  the  case  is  one  in  which  a 
warrant  should  issue,"  and  that  if  the  accused  shall  not  appear  "such 
failure  to  appear  shall  constitute  contempt,  which  the  magistrate  is 
empowered  to  punish  by  a  fine  of  not  exceeding  twenty-five  dollars." 

[1]  The  learned  counsel  for  the  respondent  endeavors  to  sustain 
the  judgment  on  the  ground  that  an  action  for  the  malicious  prosecu- 
tion of  a  criminal  proceeding  will  not  lie,  unless  the  prosecution  re- 
sulted in  the  issuance  of  a  warrant.  It  is  now  well  settled  that  the 
mere  application  for,  and  issuance  of,  a  warrant  on  a  criminal  charge, 
constitutes  a  criminal  prosecution,  and  affords,  in  that  regard,  tiie 
basis  for  an  action  for  malicious  prosecution,  even  though  the  accused 
has  not  been  arrested.  Halberstadt  v.  N.  Y.  Life  Ins.  Co.,  194  N.  Y. 
1,  86  N.  E.  801,  21  L.  R.  A.  (N.  S.)  293,  16  Ann.  Cas.  1102.  There 
appears  to  be  no  controlling  decision  in  this  jurisdiction  on  the  ques- 
tion as  to  whether  a  criminal  prosecution,  without  the  issuance  of  a 
warrant  or  the  arrest  of  the  accused,  may  afford  the  basis  for  an  ac- 
tion for  malicious  prosecution.  In  civil  cases,  however,  it  has  long 
been  the  rule: 

"That  the  mere  issue  of  various  forms  of  dvll  process  for  service  or  other 
execution  is  sufficient  Independent  of  statute  to  effect  the  commencement  of  a 
case  or  proceeding."    Halberstadt  v.  N.  Y.  Life  Ins.  Co.,  supra. 

In  Halberstadt  v.  N.  Y.  Life  Ins.  Co.,  supra.  Judge  Htscock,  in  writ- 
ing the  majority  opinion,  after  quoting  the  rule  applicable  to  dvil  ac- 
tions as  herein  stated,  said : 

"I  see  no  reason  why  a  similar  rule  should  not  be  applied  to  criminal  pro- 
ceedings, at  least  for  the  purposes  of  sudi  an  action  as  this." 
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And  assigns  as  an  additional  reason  for  the  application  of  that  rule 
to  criminal  prosecutions  that : 

"The  substantial  Injury  for  which  damages  are  recovered  and  which  serves 
as  a  basis  for  the  action  may  be  that  Inflicted  upon  the  feelings,  reputation, 
and  character  by  a  false  accusation  as  well  as  that  caused  by  arrest  and  im- 
prisonment." 

Judge  Hiscock  makes  the  further  argument  that  damages  for  such 
a  wrongful  accusation  could  not  ordinarily  be  recovered  in  an  action 
for  libel  or  slander,  and  that  the  law  demands  "an  adequate  remedy  for 
every  legal  wrong." 

In  the  year  1848,  the  English  Parliament  enacted  a  Summary  Juris- 
diction Act  (11  &  12  Vict.  c.  43),  which  was  amended  in  1881  (44  & 
45  Vict.  c.  24,  §  4,  subd.  2),  providing  for  the  commencement  of  cer- 
tain criminal  actions  by  summons.  The  dismissal  of  a  prosecution 
instituted  by  summons  under  the  English  act  affords  the  basis  in  that 
jurisdiction  for  an  action  for  malicious  prosecution.  Weston  v.  Bee- 
man,  27  Law  Journal,  N.  S.  Exch.  57 ;  Rayson  v.  South  I^ondon  Tram- 
ways Co.,  L.  R.  2  Q.  B.  (1893)  304.  A  like  ruling  was  made  by  the 
Supreme'  Court  of  New  Brunswick  in  1868,  where  the  criminal  pros- 
ecution was  instituted  by  a  summons  and  no  warrant  was  issued.  Vin- 
cent V.  West,  12  N.  B.  290. 

[2]  It  had  long  been  the  practice  of  magistrates  in  New  York  to 
issue  summonses  for  the  investigation  of  criminal  charges,  although 
the  authority  therefor,  if  conferred,  does  not  appear  to  have  been 
expressly  regulated  by  statute  until  1910,  when  the  statute  in  question, 
which  is  quite  similar  to  the  English  statute,  was  enacted.  It  was 
held  by  the  City  Court  at  Special  Term,  and  by  the  United  States  Cir- 
cuit G)urt  of  Appeals  in  this  district,  that  instigating  a  criminal  pros- 
ecution by  applying  to  a  magistrate  for  the  issuance  of  a  summons 
charging  a  crime,  whereby  the  accused  was  put  to  the  trouble  and  an- 
noyance, humiliation,  and  expense  of  meeting  the  charge,  although  on 
investigation  it  was  dismissed,  constituted  the  commencement  of  a 
criminal  prosecution,  and  on  the  termination  thereof  in  favor  of  the 
accused  an  action  for  malicious  prosecution  would  lie.  Ackermann  v. 
Berriman,  61  Misc.  Rep.  165,  114  N.  Y.  Supp.  937;  Cook  v.  Proskey, 
138  Fed.  273,  70  C.  C.  A.  563. 

In  Holmes  v.  Johnson,  44  N.  C.  44,  decided  in  1852,  the  court,  in  a 
well-considered  opinion,  in  sustaining  an  action  for  malicious  prosecu- 
tion where  a  warrant  had  been  signed  by  a  justice  of  the  peace  but 
was  never  delivered  to  an  officer  for  execution,  said : 

"The  foundation  of  an  action  for  a  malicious  prosecution  is  the  malice  of 
the  defendant,  either  expressed  or  implied ;  and  whatever  engines  of  the  law 
malice  may  employ  to  accomplish  its  evil  designs  ag^nst  innocent  and  un- 
offending persons,  whether  In  the  shape  of  Indictment  or  information,  which 
cliarge  a  party  with  crimes  injurious  to  his  fame  and  reputation,  and  tend  to 
deprive  him  of  his  liberty;  or  whether  such  malice  be  evinced  by  malicious 
arrests,  or  by  exhibiting  groundless  accusations,  merely  with  a  view  to  occa- 
sion expense  to  the  party,  who  is  under  the  necessity  of  defending  himself 
against  them,  the  action  on  the  case  affords  an  adequate  remedy  to  the  party 
Injured." 

144  N.X.S.— 88 
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It  would  seem  on  principle  that  if  an  action  for  malicious  prosecu- 
tion will  lie  where  a  warrant  is  not  executed  or  placed  in  the  hands 
of  an  officer  for  executioii,  and  the  accused  has  not  been  summoned 
to  court,  an  action  should  be  sustained  where,  pursuant  to  statutory 
authority,  the  plaintiff  has,  on  a  false  charge  maliciously  made  by  the 
defendant  without  reasonable  or  probable  cause,  been  summoned  into 
court  to  answer  the  criminal  charge,  under  penalty  of  being  fined  for 
contempt,  and  has  thus  been  put  to  the  trouble  and  anno}rance  and 
expense  of  appearing  and  participating  in  the  investigation  of  the 
charge,  and  subjected  to  defamation  of  character.  I  regard  it  as  quite 
clear  that  the  application  to  a  magistrate  for  a  summons  on  a  criminal 
charge,  made  maliciously  and  without  reasonable  or  probable  cause 
and  the  issuance  and  service  of  the  summons  thereon,  is  the  institu- 
tion of  a  criminal  prosecution,  and  that  upon  a  dismissal  thereof  after 
investigation  by  the  court  an  action  for  malicious  prosecution  will  lie. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appdlant  to  abide  the  event. 

INGRAHAM,  P.  J.,  and  McLAUGHUN  and  DOWLING,  JJ., 
concur,    HOTCHKISS,  J.,  dissents. 


(159  App.  Div.  513.) 

LOEW  v.  McINBRNBJT  et  aL 

.Supreme  Conrt,  Appellate  DiTlslon,  Second  Department    December  5,  1913.) 

1-  UstnT  (I  lOl*) — Subject  of  Covntkbclaiu — Ustjey  Plka. 

While  usury  Is  generally  a  substantive  defense  and  not  a  counterclaim, 
It  may  be  pleaded  as  a  counterclaim. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent.  Dig.  M  286-240 ;  Dea  Dig. 
f  lOl.*] 

2.  Pleading  ({  182*) — Aduusiohs — ^FAiLtTBx  to  Reply. 

Usury  pleaded  as  a  counterclaim  In  an  action  to  foreclose  a  mortgage 
was  admitted  by  failure  to  reply. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  U  387,  388 ;  Dec 
Dig.  I  182.*] 

3.  Pleading  (8  142*) — Set-Ofp  and  Countebolaim — SuiricntNOT. 

In  view  of  Code  Civ.  Proc.  8  619,  requiring  pleadings  to  be  construed 
liberally  with  a  view  to  substantial  Justice,  allegations  of  the  answer  In 
an  action  to  foreclose  a  mortgage,  "and  as  a  separate  and  distinct  de- 
fense and  counterclaim  thereto,"  defendants  allege,  etc.,  will  be  permitted 
to  stand  as  a  counterclalmi  though  not  separately  stated  as  contemplated 
by  sections  600,  607,  since  any  Indeflnlteness  could  have  been  remedied 
on  pUtintUt's  motion  under  section  646. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {(  290,  291,  297, 
SCO;   Dec.  Dig.  §  142.*] 

Appeal  from  Kings  County  Court. 

Action  by  Lottie  Loew  against  Mary  Mclnemey,  impleaded  with 
others.  From  a  judgment  for  plaintiff,  a  part  of  defendants  appeal. 
Reversed,  and  new  trial  ordered. 

•For  oUier  cases  see  sam*  topic  ft  t  mridBKB  in  Dec.  ft  Am.  Digs.  UOT  to  date,  ft  ROp'r  Indexes 
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Argued  before  TENKS,  P.  J.,  and  BURR,  CARR,  STAPLETON, 
and  PUTNAM,  JJ. 

Francis  X.  Carmody,  of  New  York  City,  for  appellants. 
John  T.  Loew,  of  New  York  City  (William  J.  Dawley,  of  New  York 
City,  on  iJie  brief),  for  respondent 

STAPLETON,  J,  The  action  is  against  the  mortgagors  for  the 
foreclosure  of  a  mortgage  on  real  property.  The  defendants  pleaded 
new  matter — ^that  the  mortgage  was  the  result  of  an  usurious  trans- 
action— ^and  demanded  affirmative  relief.  The  plaintiff  did  not  reply. 
The  court  denied  a  motion  for  judgment  on  the  counterclaim. 

[1,2]  It  must  be  admitted  that  the  facts  stated  constitute  a  counter- 
claim. Usury  is  a  substantive  defense  and  not  a  counterclaim  under 
ordinaiy  circumstances-  Equitable  Life  Assurance  Soc.  v.  Cuyler,  75 
N.  Y.  511,  515.  It  may  also  be  pleaded  as  a  counterclaim.  Geenia  v. 
Keah,  66  Barb.  245,  cited  in  Jermyn  v.  Searing,  139  App.  Div.  116, 
119,  123  N.  Y.  Supp.  832.  See  Myers  v.  Wheeler,  24  App.  Div.  327, 
48  N.  Y.  Supp.  611,  affirmed  161  N.  Y.  637,  57  N.  E.  1118.  And  if 
properly  pleaded  as  a  counterclaim  it  is  conclusively  admitted  by  fail- 
ure to  reply.  McCrea  v.  Hopper,  35  App.  Div.  572,  577,  55  N.  Y. 
Supp.  136,  affirmed  165  N.  Y.  633,  59  N.  E.  1125,  on  opinion  below. 

[3]  The  question  presented  is :  Do  the  defendants  lose  the  benefit 
of  the  plaintiff's  obligation  to  reply  by  introducing  their  plea  with  the 
words  "and  ks  a  separate  and  distinct  defense  and  counterclaim  there- 
to, allege,"  etc.? 

In  Equitable  Life  Ass'urance  Soc.  v.  Cuyler,  supra,  where  the  plea 
was  introduced  with  the  words  "and  for  a  second  and  further  de- 
fense," the  court  said : 

"The  dalm  that  the  answer  sets  up  a  counterclaim,  and  that  the  appellant 
should  have  judgment  upon  the  ground  that  there  was  no  reply,  Is  not,  we 
tblnk,  well  founded.  The  answer  purports  to  set  up  a  defense  merely  and  so 
expressly  states,  and  it  Is  not  claimed  therein  that  it  was  such  counterclaim. 
Had  the  answer  advised  the  plaintiff  that  a  counterclaim  was  Intended  to  be 
set  up,  a  reply  would  no  doubt  have  been  served,  or  at  least  the  plaintiff 
would  have  been  informed  of  the  nature  of  the  pleading.  We  think  that  no 
'  reply  was  required,  for  the  reason  that  no  counterclaim  was  actually  inter- 
posed by  the  answer.  As  a  distinction  exists  between  a  defense  and  a  coun- 
terclaim, when  the  defense  Is  intended  as  a  coimterclalm  it  should  be  ex- 
plicitly stated  in  the  answer ;  so  as  to  advise  the  opposite  party,  and  in  the 
absence  of  such  an  allegation,  especially  when  the  party  defines  and  charac- 
terizes his  answer  as  a  defense,  and  it  is  uncertain  whether  a  counterclaim 
Is  intended,  such  party  is  not  in  a  position  to  insist  that  be  has  actually  set 
up  a  counterclaim,  and  the  answer  should  be  construed  and  considered  as  a 
defense.  The  defendant  is  bound  by  his  own  definition  of  the  answer,  and 
cannot  at  his  own  volition  change  the  nature  of  the  pleading  which  he  has 
characterized,  and  by  so  doing  may  have  misled  the  plaintiff.' 

In  McCrea  v.  Hopper,  supra,  the  court  said: 

"The  defendant  Hopper's  answer,  setting  up  his  mortgage  and  asking  an 
affirmative  Judgment  of  foreclosure  therein,  was  an  undoubted  counterclaim. 
There  is  not  a  word  in  the  paragraphs  of  the  answer  numbered  1  to  11  in- 
elusive  which  is  even  suggestive  of  a  defense  to  the  plaintiff's  mortgage.  Ev- 
ery word  therein  contained  was  appropriate  solely  to  an  original  complaint 
in  an  action  by  Hopper  for  the  foreclosure  of  his  mortgage.  And  these  para- 
graphs were  followed  by  the  usual  demand  of  Judgment  for  the  foreclosure  of 
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a  mortgage.  It  Is  plain  that,  altbongh  not  specially  denominated  a  counter- 
claim In  the  answer — tbougb  In  fact  pleaded  as  a  further  and  separate  an- 
swer and  defense — these  allegations  constltnted  a  counterclaim.  The  case  of 
Metropolitan  Trust  Co.  v.  Tonawanda,  etc.,  R.  R.  Co.,  18  Abb.  N.  C.  368,  Is  a 
direct  authority  upon  this  point  The  facts  there  were  quite  similar,  and 
Bradley,  J.,  In  "holding  that  these  averments  of  the  answer  constitnted  a 
counterclaim,  said  that  there  was  no  force  In  the  objection  that  the  answer 
did  not,  in  express  terms,  define  as  a  counterclaim  the  matter  set  up  as  such. 
Inasmuch  as  it  distinctly  appeared  'by  the  relief  demanded  that  It  was  In- 
tended as  a  counterclaim.'  So  In  Bates  v.  Rosekrans,  37  N.  T.  412,  Hunt,  X, 
said  that  'no  particular  form  of  words  Is  necessary  to  make  a  pleading  a 
counterclaim,  and.  If  the  party  had  In  any  reasonable  language  intimated  that 
he  Intended  to  make  a  personal  claim  In  his  own  favor  against  the  plaintiff. 
It  would  have  been  sufficient.' " 

The  new  matter  pleaded  in  McCrea  v.  Hopper  and  in  the  case  cited 
therein  (Metropolitan  Trust  Co.  v.  Tonawanda,  etc.,  R.  R.  Co.)  was 
not  and  could  not  by  its  nature  be  a  defense,  and  could  stand  only  as 
a  counterclaim.  This  is  the  mark  of  distinction  between  those  cases 
and  Equitable  Life  Assurance  Soc.  v.  Cuyler,  supra. 

In  Huber  Brewery  v.  Sieke,  146  App.  Div.  467,  469,  131  N.  Y.  Supp. 
271,272,  the  court  said: 

"There  is  a  distinction  under  our  Code  pleading  between  a  'defense'  and  a 
'counterclaim,'  and  when  new  matter  is  set  up  as  an  answer  which  may  be  ei- 
ther, unless  characterized  as  a  counterclaim,  it  will  be  treated  only  as  a  de- 
fense." 

And  in  American  Guild  v.  Damon,  186  N.  Y.  360,  364,  78  N.  E- 
1081,  1082,  the  court,  Cullen,  C.  J.,  said: 

"It  Is  the  settled  law  In  this  state  that,  for  a  defendant  to  preclude  a  plain- 
tiff from  contesting  a  counterclaim  because  of  a  failure  to  serve  a  reply,  the 
counterclaim  must  be  distinctly  named  as  such  in  the  answer." 

In  Deeves  &  Son  v.  Manhattan  Life  Ins.  Co.,  195  N.  Y.  324,  333, 
88  N.  E.  395,  399,  it  was  said: 

"If  a  counterclaim  Is  relied  upon,  it  must  be  alleged  in  the  answer  and  not 
left  to  Inference." 

In  the  case  at  bar,,  however,  the  new  matter  was  denominated  as  a 
counterclaim  as  well  as  a  defense.  ScientificalW,  if  designed  to  oper- 
ate as  such,  they  should  be  separately  stated.  Code  Civ.  Proc.  §§  500, 
507.  The  indefiniteness  and  uncertainty  could  be  remedied  on  plain- 
tiff's motion.  Section  546,  Code  Civ.  Proc. ;  Bass  v.  Comstock,  38  N. 
Y.  21,  Our  obligation  is  to  construe  the  pleading  liberally,  with  a 
view  to  substantial  justice  between  the  parties.  Code  Civ.  Proc.  §  519. 
A  rule  of  pleading  having  been  simply  violated,  and  no  resort  having 
been  had  to  the  prescribed  method  of  correction,  we  are  inclined  to 
hold  that  as  the  new  matter  was  denominated  as  a  counterclaim  it 
should  stand  as  such.  There  is  no  sound  or  compelling  reason  why 
we  should  elect  to  ignore  the  statement  that  it  was  a  counterclaim. 
The  suggestion  that  we  affirm,  because  the  trial  court  heard  and  fairly 
disposed  of  this  question  of  usury  on  its  merits,  asks  us  to  disr^^rd 
defendants'  right  to  stand  upon  the  issues  under  the  pleadings.  In  the 
absence  of  a  reply,  defendants  were  not  called  upon  to  prepare  to  meet 
any  opposition  to  their  counterclaim.   The  court  erred  in  not  so  treat- 
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ing  it,  and  the  judgment  should  be  reversed.  As  the  parties  may  in 
a  new  trial  shape  their  pleadings  and  offer  their  proofs  in  a  manner 
better  suited  to  attain  justice,  a  new  trial  will  be  directed. 

Judgment  of  the  County  Court  of  Kings  Coimty  reversed,  and  a 
new  trial  ordered ;  costs  to  abide  the  final  award  of  costs.    All  concur. 


(159  App.  Mv.  347.) 

STRATJSS  lilNOTTPING  CO.  v.  SCHWALBB  et  aL 

(Sapreme  Court,  Appellate  DItIbIoii,  First  Department    December  5,  1913.) 

1.  COMTBACTB  ({  141*) — CONSIDKBATION — ^LEOAUTT — SomOIBNOT  OV  EVIDENCE. 

In  a  suit  to  enjoin  defendant  from  continuing  In  the  linotyping  business 
in  a  city,  contrary  to  agreement,  evidence  held  to  show  that  the  agree- 
ment  was  made  in  consideration  of  the  dlscontinnance  by  plaintiff  of  a 
prosecution  for  grand  larceny,  theretofore  Instituted  against  defendant 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  H  461, 1760,  1761, 
1785;  Dec.  Dig.  t  141.»1 

2.  CONTBAOTB  (§  128*) — VaUDITT — COVPOUKDIHO  FkLORT. 

An  agreement  by  defendant  not  to  engage  in  a  certain  business  In  a 
city  for  a  certain  period,  made  in  consideration  of  plaintiff's  withdraw- 
ing a  prosecution  theretofore  instituted  against  defendant  charging  grand 
larcen;^,  was  Illegal  and  void. 

(Ed.  Note— For  other  cases,  see  Contracts,  Cent  Dig.  H  633-668;  Dec. 
Dig.  f  12a»] 

3.  CORTBAOTS  ({  134*) — SATinOATIOn — ^VOID  AOBEElfERT. 

An  agreement  which  was  void  because  made  in  consideration  of  the 
withdrawal  by  one  of  the  parties  of  a  prosecution  for  grand  larceny  there- 
tofore b^nn  against  the  other,  could  not  afterwards  be  ratified  so  as  to 
give  it  any  validity. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  |  722;  Dec.  Dig. 
f  184.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Strauss  Linotyping  Companj;  against  Max  E.  Schwal- 
be  and  another.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

David  C.  Myers,  of  New  York  City,  for  appellants. 
Wessels  Ryerson,  of  New  York  City,  for  respondent 

McLaughlin,  J.  Some  time  prior  to  September  26,  1911,  the 
plaintiff,  a  domestic  corporation  then  doing  business  under  the  name 
of  Schwalbe  &  Strauss  Linotyping  Company,  was  engaged  in  that 
business  in  New  York  City.  Schwalbe  was  president  and  manager  of 
the  corporation>  and  Strauss  secretary  and  treasurer;  each  owning 
substantially  one-half  the  capital  stock.  Dissensions  having  arisen  be- 
tween them,  Schwalbe  sold  on  that  day  all  his  interest  therein  to 
Strauss  for  $2,000,  and  general  releases  were  exchanged  between  them 
and  between  Schwalbe  and  the  corporation.  A  few  days  later  Schwal- 
be caused  to  be  formed  the  Max  E.  Schwalbe,  Inc.,  of  which  he  owned 

*Far  other  casM  sm  um*  topic  &  1  MimxBB  In  Dec.  ft  Am.  Digs.  UOT  to  date,  ft  Rap'r  Indexes 
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substantially  all  the  capital  stock,  and  it  thereupon  entered  into  the 
same  kind  of  business,  a  short  distance  from  where  the  plaintiff  was 
located.  Such  fact  becoming  known  to  Strauss,  he  appeared  before 
a  magistrate  and  charged  Schwalbe  with  |[rand  larceny,  in  that,  prior 
to  severing  his  connection  with  the  plaintiff  corporation,  he  had  mis- 
appropriated certain  checks,  falsified  the  books,  and  stolen  certain 
funds  belonging  to  it.  The  magistrate  issued  a  summons,  which  was 
returnable  a  few  days  later.  On  the  return  day  Schwalbe  and  Strauss 
appeared  before  the  magistrate,  and,  after  some  evidence  had  been 
taken,  the  proceeding  was  adjourned.  The  day  before  the  adjourned 
day  Schwalbe  and  the  plaintiff  entered  into  an  agreement  by  which  the 
former,  for  a  nominal  consideration  of  one  dollar  and  other  good  and 
valuable  consideration,  agreed  that  for  a  period  of  five  years  he  would 
not,  either  individually  or  in  connection  with  any  other  person  or  cor- 
poration, engage  in  the  linotyping  business,  in  tne  city  of  New  York, 
with  the  exception  of  work  to  be  done  for  the  Chief  Publishing  Com- 
pany, and  the  plaintiff  agreed  it  would  not  interfere  with  his  doing 
that  work.  After  the  execution  and  delivery  of  this  agreement, 
Strauss  directed  his  attorney  to  discontinue  the  proceeding  before  the 
magistrate,  and  the  same  was  thereupon  discontinued.  Schwalbe  has 
not  lived  up  to  the  agreement,  but,  acting  through  the  corporation 
which  he  controls,  is  doing  a  general  linotyping  business.  This  action 
was  brought  to  enjoin  him  and  the  corporation  from  continuing  in  the 
business ;  the  complaint  alleging  it  was  in  violation  of  the  agreement. 

The  defendant,  after  denjring  certain  allegations  of  the  complaint, 
set  up  as  an  affirmative  defense  that  there  was  no  consideration  for 
the  agreement;  that  the  same  was  entered  into  by  Schwalbe  in  con- 
sideration of  an  illegal  promise  to  compound  his  alleged  felony,  and 
the  discontinuance  of  the  prosecution  of  the  proceeding  before  the 
magistrate.  The  trial  court  found  in  favor  of  the  plaintiff  and  en- 
joined the  defendants  from  continuing  in  the  business  referred  to,  and 
they  appeal. 

[1,  2]  I  am  of  the  opinion  the  judgment  should  be  reversed.  There 
was  no  valid  consideration  for  the  agreement.  It  is  obvious  that  the 
proceeding  before  the  magistrate  was  instituted  for  the  purpose  of 
forcing  Schwalbe  to  enter  into  the  agreement,  and  the  discontinuance 
thereof  was  the  only  consideration  for  it.  Both  Schwalbe  and  his  at- 
torney testified  as  to  various  conversations  had  with  Strauss  and  his 
attorney  after  the  service  of  the  magistrate's  summons  and  before  the 
agreement  was  executed,  in  which  they  prom'ised  to  discontinue  the 
proceedings  if  Schwalbe  would  enter  into  the  agreement  not  to  com- 
pete in  business  with  the  plaintiff.  It  is  true  plaintiff's  witnesses  de- 
nied that  an  express  agreement  to  this  effect  was  made,  and  stated  that 
Schwalbe  offered  to  quit  the  business  as  a  means  of  compensation  for 
various  wrongs  he  had  done  Strauss.  But  whatever  may  have  been 
stated  between  the  parties,  the  fact  appears  that  the  real  and  only  con- 
sideration for  the  agreement  was  the  promise  to  drop  the  prosecution 
of  Schwalbe.  The  alleged  falsification  of  the  books  and  the  larceny 
from  the  corporation  were,  concededly,  known  to  Strauss  when  he 
purchased  Schwalbe's  interest  and  the  general  releases  were  entered 
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into.  It  was  not  until  after  he  heard  that  Schwalbe  was  competing  in 
business  with  the  plaintiff  that  he  procured  the  summons  to  be  issued. 
Not  only  this,  but  the  fact  is  not  disputed  that,  within  a  few  minutes 
after  Schwalbe  had  executed  the  agreement,  Strauss  notified  his  at- 
torney to  discontinue  the  prosecution.  One  of  plaintiff's  own  wit- 
nesses, who  acted  as  a  mutual  friend  in  bringing  Schwalbe  and  Strauss 
together  when  tfie  arrangement  was  made,  on  being  asked  if  there  had 
not  been  something  stated  to  show  that  the  real  consideration  for  the 
agreement  was  the  discontinuance  of  the  criminal  proceeding,  said: 
"That  may  have  been  the  idea,  but  nothing  was  said  about  It." 

Strauss  himself  testified: 

"I  was  willing  to  withdraw  the  enttre  matter  provided  my  attorney  thought 
It  advisable  and  have  Mr.  Schwalbe  sign  the  agreement  that  he  would  not 
Interfere  In  business  with  me." 

If  Schwalbe  had  committed  the  crime  charged,  then  he  was  guilty  of 
a  felony,  and  an  agreement  obtained  from  him  which  had  for  its  con- 
sideration the  compounding  of  that  crime  was  absolutely  void  and  un- 
enforceable. Barrett  v.  Weber,  125  N.  Y.  18,  25  N.  E.  1068;  Haynes 
V.  Rudd,  83  N.  Y.  251. 

The  compounding  of  a  felony  constitutes  a  crime  in  itself.  Penal 
Law  (Consol.  Laws  1909,  c.  40)  §  570.  If  the  defendant  were  guilty 
of  the  crime  charged — ^grand  larceny — ^then  an)r  agreement  which  had 
for  its  consideration  the  concealment  of  the  crime,  or  the  discontinu- 
ance of  the  proceeding  instituted  for  its  punishment,  could  not  be  en- 
forced. 

[3]  It  is  urged  that,  if  the  contract  were  invalid  in  its  inception, 
nevertheless  it  can  now  be  enforced  because  defendants  have  ratified 
it  There  is  absolutely  no  evidence  tending  to  show  that  defendants 
ever  did  anything  indicating  an  intention  to  ratify  or  carry  out  the 
agreement;  on  the  contrary,  the  only  evidence  bearing  on  the  subject 
is  that  they  proceeded  immediately  to  violate  it.  But  an  illegal  con- 
tract of  this  character  cannot  be  given  validity  by  ratification.  The 
agreement  is  void  in  its  inception  and  thereafter  continues  to  be  void. 
Sirkin  v.  Fourteenth  Street  Store,  124  App.  Div.  384,  108  N.  Y.  Supp. 
830. 

The  judgment  appealed  from  is  not  sustained  by  the  evidence,  and 
for  that  reason  is  reversed,  and  a  new  trial  ordered,  with  costs  to  ap- 
pellants to  abide  event    All  concur. 
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PBEVBR  OOLDRING  LrMBER  CO.  t.  RAVIOX^H. 
(Supreme  Court,  Appellate  Term,  First  Department    December  11,  1913.) 

COHUNDANCE  (§  16*) — GBOUNDS. 

Where  defendant  procured  a  commission  to  be  taken,  and  when  the 
case  was  called  requested  an  adjournment  on  the  ground  that  the  com- 
mission bad  not  been  returned,  when  as  a  matter  of  fact  it  had  been  re- 
turned only  that  morning,  a  continuance  should  have  been  granted. 

[Ed.  Note. — For  other  cases,  see  Continuance,  Cent  Dig.  it  38,  38 ;  Dec. 
Dig.  i  16.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District. 

Action  by  the  Prever  Goldring  Lumber  Company  against  Bella 
Ravitch,  doing  business  under  the  assumed  name  of  A.  Cohen.  From 
a  judgment  in  favor  of  plaintiff  upon  an  inquest,  and  from  an  order 
denying  a  motion  to  open  the  default,  defendant  appeals.    Dismissed. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Anna  Moscowitz,  of  New  York  City,  for  appellant. 

Leo  Lerner,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  defendant  in  the  case  procured  a  commission  to 
be  taken.  When  the  case  was  called  on  June  18th,  the  defendant  re- 
quested an  adjournment  on  the  ground  that  the  commission  had  not 
yet  been  returned.  The  trial  justice  stated  that  the  commission  had 
been  returned  two  days  before,  and  referred  to  an  indorsement  on  the 
commission  as  showing  that  the  commission  had  been  returned  on  June 
16th.  As  a  matter  of  fact,  the  commission  had  been  returned  only  that 
morning,  and  the  indorsement  so  stated.  This  fact,  in  connection  with 
the  other  circtmistances  in  the  case,  justified  the  defendant's  attorney 
in  expecting  a  reasonable  postponement,  and  no  default  should  have 
been  taken. 

Order  reversed,  with  costs,  and  motion  to  open  default  granted. 
Appeal  from  judgment  dismissed.    All  concur. 


(158  App.  Dlv.  455.) 

NEW  YORK  CATHOLIC  PROTECTORY  v.  ROCKLAND  COUNTY. 

(Supreme  Court,  Appellate  Division,  First  Department     December  6,  1913.) 

1.  Counties  (J  208*) — Actions — Capacity  to  Sue  or  be  Sued. 

A  county  is  a  municipal  corporation  which  may  sue  or  be  sued. 
[Ed.  Note. — ^For  other  cases,  see  Counties,  Cent  Dig.  {  338;  Dec.  Dig. 
I  208.*] 

2.  Counties  (|  197*)  —  Oi.aiub  Against  —  Affbotal  bt  Sufebtibobs  —  Con- 

tbact  Liabilities. 

There  being  no  peremptory  statute  requiring  a  contract  obligation 
against  a  county  to  be  submitted  to  the  board  of  supervisors  for  audit,  a 
claimant  has  the  option  to  submit  it  to  the  board  or  sue  on  it  directly. 

[Ed.  Note.— For  other  cases,  see  Counties,  Cent  Dig.  ({  308-311 ;  Dec. 
Dig,  t  197.*] 

•For  oUier  cases  sea  same  topic  ft  t  nvmbbb  !d  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezei 
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3.  CouRTiBS  (i  209*) — Claiiib — Approval  bt  Sttpebvibobs — Estcot  oir  Oteeb 

Reuedt. 

Where  a  claimant,  having  the  option  to  submit  a  contract  obligation 
against  a  county  to  the  board  of  supervisors  for  audit  or  to  sue  thereon 
directly,  submits  the  claim  to  the  board,  and  it  Is  audited  and  allowed  for 
any  amount,  such  determination  Is  Judicial  and  must  be  reviewed  by 
certiorari,  and  the  right  to  sue  the  county  directly  is  thereby  lost 

[Ed.  Note.— For  other  cases,  see  Counties,  Cent  Dig.  ||  822,  323,  325- 
330;   Dec.  Dig.  !  206.*] 

4.  GotmnBS  ({  206*) — Cijoh  Against — Mandaktts — Audit. 

In  such  case,  where  the  board  rejects  the  claim  entirely  by  denying  the 
contract  obligation  as  matter  of  law,  the  claimant  loses  his  right  to  sue 
directly,  but  may  proceed  by  mandamus  to  establish  his  legal  right  and 
compel  an  audit 

[Ed.  Note.— For  other  cases,  see  Counties,  Cent  Dig.  H  822,  823,  325- 
330;  Dec.  Dig.  {  206.*] 

5.  WOBDS    AND    PHBASM — "AUDIT."  ' 

To  "audit"  is  to  hear ;  to  examine  an  account ;  and  in  its  proper  sense 
it  includes  its  adjustment  or  allowance,  disallowance,  or  rejection. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  vol.  1,  pp. 
639-642.] 

Dowllng,  J.,  dissenting. 

Appeal  from  Special  .Term,  New  York  County. 

Action  by  the  New  York  Catholic  Protectory  against  Rockland 
County.  From  an  order  granting  plaintiff 's  motion  for  judgment  on 
the  pleadings,  with  leave  to  defendant  to  answer  within  20  days  on  the 
payment  of  costs,  defendant  appeals.  Order  reversed,  and  motion  de- 
nied. 

Argued  before  INGRAHAM,  P.  J.,  and  CI^ARKE,  SCOTT,  DOW- 
UNG,  and  HOTCHKISS,  JJ. 

George  A.  Blauvelt,  of  New  York  City,  for  appellant 
Joseph  T.  Ryan,  of  New  York  City,  for  respondent.' 

CLARKE,  J.  The  complaint  alleges:  That  the  plaintiff  is  a  do- 
mestic corporation  created  for  the  purpose  of  taking  into  its  care  chil- 
dren between  the  ages  of  7  and  16  committed  to  it  by  judicial  and 
other  officers.  That  the  defendant  is  a  municipal  corporation.  That 
between  the  25th  and  26th  of  October,  1906,  and  September  1,  1911, 
plaintiff,  at  the  special  instance  and  request  of  the  defendant,  rendered 
certain  services  and  furnished  materials,  the  reasonable  value  of  which 
defendant  agreed  to  pay,  in  and  for  the  care,  maintenance,  education, 
and  support  of  13  minor  children  duly  committed  to  it,  as  juvenile 
delinquents ;  for  3  children  committed  as  destitute.  That  the  services 
performed  and  materials  furnished  were  reasonably  worth  $3,967.11, 
which^.  though  duly  demanded,  has  not  been  paid. 

"Sixtb.  Plaintiff  further  alleges  that  heretofore  and  on  or  before  the  22d 
day  of  November,  A.  D.  1911,  it  duly  presented  in  writing  to  the  board  of 
supervisors  of  said  defendant,  and  demanded  payment  of  Its  claim,  a  copy 
of  which  Is  hereto  annexed  and  marked  'Schedules  A  and  B,'  made  out  In 
items  and  accompanied  with  an  affidavit  by  its  president,  that  the  items  in 
such  accounts  were  correct  and  that  the  disbursements  and  services  charged 
therein  have  been  in  fact  made  and  rendered,  and  that  no  itart  of  the  amount 

•For  othw  CUM  M*  lam*  tople  A  I  numbbb  la  Dae.  A  Am.  Digs.  UOT  to  date,  A  Rep'r  Indaxw 
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claimed  bad  been  paid  or  satisfied,  and  defendant,  l^  Its  said  board  of  supers 
Tlsors,  did,  as  plaintiff  is  informed  and  believes,  on  or  about  the  22d  day  of 
January,  A.  D.,  1912,  wbolly  disallow  said  claim  and  refuses  to  pay  same." 

To  this  complaint  the  defendant  demurred  upon  the  ground  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Whereupon  plaintiff  moved  for  judgment  on  the  pleadings,  which  mo- 
tion having  been  granted,  defendant  appeals. 

The  appellant  contends  that  the  audit  of  the  board  of  supervisors 
was  conclusive  on  the  plaintiff ;  that  its  only  remedy  was  by  certiorari 
to  review  the  determination  of  the  board ;  that  no  independent  action 
will  lie. 

In  Kennedy  v.  County  of  Queens,  47  App.  Div.  250,  62  N.  Y.  Supp. 
276,  the  question  was  whether  an  action  could  be  maintained  against 
a  county  eo  nomine  on  a  contract.  The  complaint  contained  a  copy  of 
the  contract.  It  alleged  that  bills  for  the  amount  due  were  duly  pre- 
sented to  the  board  of  supervisors,  and  that  the  board  passed  a  resolu- 
tion refusing  to  recognize  said  contract  and  rejecting  the  bills,  and 
that  no  part  of  the  bill  had  been  paid.  The  defendant  contended  that 
the  remedy  was  by  mandamus  or  certiorari  against  the  supervisors, 
and  that  an  action  cannot  be  maintained  against  the  county.  Good- 
rich, P.  J.,  demonstrated  that  the  provisions  of  the  Revised  Statutes 
which  had  remained  unchanged  from  January  1, 1830,  to  May  18,  1892, 
which  made  the  presentation  of  "accounts  for  cotmty  charges"  to  the 
board  of  supervisors  Compulsory  and  had  been  held  to  prohibit  the 
maintenance  of  actions  thereon,  had  been  deliberately  and  intentionally 
repealed  without  re-enactment  in  the  County  Law  for  the  reasons 
stated  by  the  commissioners  of  statutory  revision  in  their  report  on  the 
year  1891  of  the  proposed  county  law  to  the  Legislature  (volume  2, 
p.  1409).    The  court  said,  after  discussing  the  statutes  and  the  cases  : 

"It  is  reasonably  clear  that  the  reTlsers  and  the  Legislature  intended  to 
abolish  the  absolute  requirement  that  accounts  for  county  charges  of  every 
description  must  be  presented  to  the  board  of  supervisors  to  be  audited  by 
it,  and  to  leave  It  optional  with  claimants  on  such  accounts  ^tber  to  present 
them  for  audit  to  the  board  of  supervisors  and  obtain  voluntary  payment  by 
the  county  of  the  amounts  allowed  on  such  audit,  or,  without  such  preliminary 
presentation  for  audit,  to  bring  an  action  against  the  county  in  the  name  of 
the  county  'in  like  cases  as  natural  persons.'  By  this  construction  of  all  the 
provisions  of  the  County  Law  relating  to  the  subject  before  us,  an  orderly 
system  for  the  Judicial  determination  and  enforcement  of  claims  by  and 
against  counties  is  established.  The  claimant  may  present  Us  account  for 
audit  and  voluntary  payment  and  may  still  compel  such  audit  by  mandamus 
or  have  the  proceedings  reviewed  by  certiorari,  or,  at  his  option,  he  may  at 
once  bring  action  and  have  the  amount  of  his  claim  originally  determined  by 
the  courts,  and,  if  successful,  have  payment  thereof  enforced  by  judgment  and 
the  remedies  thereon.  This  conclusion  is  not  inconsistent  with  any  of  the  re- 
ported cases." 

Peo.  ex  rel.  Goodwin  v.  Coler,  48  App.  Div.  492,  62  N.  Y.  Supp. 
9d^,  was  an  application  for  a  writ  of  mandamus  requiring  the  comp- 
troller of  the  city  of  New  York  to  audit  and  adjust  realtor's  claim 
growing  out  of  an  obligation  with  the  county  of  Richmond,  before 
consolidation.    Willard  Bartlett,  J.,  said: 

"The  learned  Judge  at  Special  Term  •  *  *  thought  that  an  action 
should  be  brought  upon  the  claim,  and  therefore  d^ed  ttke  application  for  a 
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writ  of  mandamns.  It  does  not  seem  to  as  clear,  however,  tbat  the  relator 
could  at  this  time  maintain  a  suit  at  law  upon  his  claim.  That  claim  consti- 
tnted  a  county  charge.  'From  the  earliest  period  In  the  history  of  the  state 
to  the  presenV  said  Oullen,  J.,  in  Albrecht  v.  County  of  Queens,  84  Hun,  899 
[32  N.  Y.  Snpp.  473],  It  has  been  necessary  to  present  claims  against  the 
county  to  the  board  of  supervisors  for  audit.  With  some  unimportant  excep- 
tions, dependent  on  special  statutes,  or  where  the  claim  was  liquidated  by  the 
existence  of  a  county  obligation  for  a  specific  sum,  suits  could  not  be  main- 
tained against  the  county  for  claims  or  county  charges.'  *  *  *  In  the 
case  of  Kennedy  y.  County  of  Queens,  47  App.  Dly.  250  [82  N.  Y.  Supp.  276], 
recently  decided  by  this  court,  it  was  held  that  this  rule,  to  the  eftect  that  a 
county  charge  Is  not  the  subject  of  an  action  at  law  against  a  county,  did  not 
apply  to  a  dalm  which  had  been  presented  to  the  board  of  supervisors  and 
had  been  by  them  formally  rejected  and  repudiated  as  an  obligation  of  the 
county.  In  the  present  case,  however,  the  relator's  claim  has  never  been  re- 
jected. •'  *  •  The  Kennedy  Case,  therefore,  Is  not  an  authority  for  the 
maintenance  of  an  action  at  law  to  collect  this  claim." 

In  People  ex  rel,  Martin  v.  Westchester  County,  53  App.  Div.  339, 
65  N.  Y.  Supp.  707,  certiorari  to  review  the  action  of  the  board  of 
supervisors  in  audit  of  relator's  claim  and  account,  Jenks,  J.,  said : 

"The  contention  of  the  appellants  that  the  certiorari  proceedings  are  void 
ah  initio,  inasmuch  as  the  sole  remedy  is  an  action  against  the  county  under 
the  Joint  authority  of  People  ex  rel.  Gorr  v.  Schoonover,  43  App.  Dlv.  539  [60 
N.  Y.  Supp.  127],  and  Kennedy  v.  County  of  Queens,  47  App.  Div.  250  [62  N.  Y. 
Snpp.  276],  cannot  prevail.  In  People  ex  reL  Goodwin  v.  Coler,  48  App.  Dlv. 
4S2  [62  N.  Y.  Snpp.  064],  we  held  that,  where  relator's  claim  had  never  been 
rejected  by  the  board  of  supervisors,  the  Kennedy  Case  was  not  an  authority 
for  the  maintenance  of  an  action  at  law  to  collect  the  claim." 

In  Bank  of  Staten  Island  v.  City  of  New  York,  68  App.  Div.  231, 
74  N.  Y.  Supp.  284,  affirmed  without  opinion  174  N.  Y.  519,  66  N.  E. 
1104,  a  claim  had  been  submitted  to  a  board  of  supervisors  and  had 
been  allowed  in  part  and  for  a  definite  amount.  The  court  held  that 
this  was  a  judicial  determination  and  binding  upon  the  city  in  an  ac- 
tion against  it  to  recover  upon  the  amount  allowed  upon  the  audit  by 
the  supervisors  of  Richmond  county ;  Judge  Woodward,  saying : 

"The  rule  Is  well  settled  in  this  state  that,  where  a  matter  has  been  sub- 
mitted to  an  authorized  Judicial  tribunal,  its  decision  thereon  is  final  between 
the  parties  until  it  has  been  reversed,  set  aside,  or  vacated;  and  the  rule  of 
res  adjudlcata  applies  to  all  judicial  determinations  whethel:  in  actions,  ur  in 
summary  or  spe<^I  proceedings,  or  by  Judicial  officers,  in  matters  properly 
submitted  for  their  determination." 

Foy  V.  County  of  Westchester,  168  N.  Y.  180,  61  N.  E.  172,  was  an 
appeal  from  a  judgment  affirming  a  judgment  in  favor  of  defendant 
dismissing  the  complaint.  The  action  was  brought  to  recover  for 
services  performed  by  a  physician  in  making  certain  post  mortem  ex- 
aminations by  direction  of  a  coroner  in  the  county  of  Westchester. 
The  court  said: 

"The  statute  makes  the  compensation  a  county  charge.  The  complaint  al- 
leges that  'the  defendant  audited  and  allowed  for  each  of  said  post  mortem 
examinations  the  sum  of  ten  dollars.'  from  which  we  assume  that  the  plain- 
tlCT  presented  his  claim  to  the  board  of  supervisors,  which  made  the  audit 
The  board  had  Jurisdiction  to  audit  the  same,  and  its  audit  was  final,  not  hav- 
ing been  reviewed  or  reversed  upon  certiorari,  and  was  payable  at  the  amount 
audited  by  the  county  treasurer  upon  plaintiff's  presentation  of  the  proper 
warrant  or  certificate  of.  the  board  of  supervisors.    It  thus  appears  that  the 
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defendant  is  not  charf;ed  with  a  default  In  legal  duty.  The  allegation  that 
the  amount  of  the  audit  Is  not  the  value  of  his  serrices'  may  state  a  case  for 
a  review  of  the  audit  by  certiorari,  but  not  a  cause  of  action." 

[1,  2]  From  these  cases  it  appears  that,  as  the  law  now  is,  a  county 
is  a  municipal  corporation  and  may  sue  or  be  sued;  that  there  is  no 
peremptory  statute  requiring  a  contract  obligation  to  be  submitted  to 
the  board  of  supervisors  for  audit;  that  a  claimant  has  an  option  to 
submit  to  the  board  or  to  sue  directly. 

[3]  If  he  submits  his  claim  to  the  board  and  the  claim  is  audited 
and  allowed  for  any  amount,  such  determination  is  judicial  and  must 
be  reviewed  by  certiorari. 

[4]  If  the  board  rejects  entirely  by  den3ring  the  contract  obligation, 
as  matter  of  law,  it  would  seem  that  the  claimant  has  the  right  to  pro- 
ceed by  mandamus  to  establish  his  legal  right  and  compel  an  audit  as 
to  amount.  I  think  that,  having  once  exercised  his  option  and  chosen 
his  proceeding  by  presenting  his  claim,  he  has  lost  his  right  to  sue  the 
county,  and  that  his  only  remedy  is  against  the  board  by  mandamus  or 
certiorari. 

[6]  While  the  Kennedy  Case  does  not  seem  to  have  been  directly 
overruled,  I  think  it  has  been  limited  so  that  the  effect  is  that  a  claim- 
ant has  an  option,  but,  having  once  exercised  it,  such  right  is  exhausted. 
There  is  no  logical  distinction  between  the  entire  and  the  partial  re- 
jection of  a  claim.  To  "audit"  is  to  hear,  to  examine  an  account, 
and  in  its  broader  sense,  it  includes  its  adjustment  or  allowance,  dis- 
allowance, or  rejection.  People  ex  rel.  Brown  v.  Board  of  Appt.,  52 
N.  Y.  227.  In  either  case  there  is  a  judicial  determination,  and  hence 
the  same  rule  as  to  further  procedure  should  apply. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  Qiotion  for  judgment  on  the  pleadings  denied, 
with  $10  costs. 

INGRAHAM,  P.  J.,  and  SCOTT  and  HOTCHKISS,  JJ.,  concur. 

DOWLING,  J.  I  dissent  on  the  authority  of  Kennedy  v.  County  of 
Queens,  47  App.,  Div.  250,  62  N.  Y.  Supp.  276. 


SWEET  ▼.  ELLia 

(Supreme  Court,  Appellate  Division,  First  Department    December  5, 19180 

Attorney  and  Client  (|  75*) — SuBSTrronoN — Subbbndes  of  Pafebb — Stb- 
NooRAPHEB's  Minutes. 

Where,  after  a  first  trial  had  resulted  in  a  disagreement,  an  order  sub- 
stltutlug  attorneys  for  plaintiff  was  entered,  and  the  former  attorneys 
were  required  to  deliver  all  the  papers  In  the  case  to  their  successors,  such 
order  did  not  cover  a  copy  of  the  stenographer's  minutes  of  the  first  trial 

*For  other  cues  see  game  topic  &  S  nvmbsb  in  Dec.  A  Am.  Dig*.  1907  to  d«t«,  ft  Rep'r  Induces 
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for  wblch  the  attorneys  had  paid  with  their  own  money;  the  new  attor- 
neys being  able  to  obtain  a  copy  from  the  stenographer  if  desired  on  pay- 
ing the  proper  fees. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §f  110- 
119;  Dea  Dig.  I  75.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Leprelette  K.  Sweet  against  William  H.  Ellis.  From  an 
order  requiring  an  attorney  to  deliver  certain  papers,  he  appeals.  Re- 
versed 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
BOWLING,  and  HOTCHKISS,  JJ. 

McDowell  &  Kennedy,  of  New  York  City,  for  appellant 
Sparks  &  Fuller,  of  Brooklyn,  for  respondent. 

PER  CURIAM.  An  order  of  substitution  was  made  herein  pre- 
serving the  former  attorneys'  lien  upon  the  proceeds  of  any  judgment 
or  settlement  hereafter  obtained.  They  have  delivered  to  the  substi- 
tuted attorneys  all  of  the  papers  in  the  case.  This  order  requires  them 
to  deliver  a  copy  of  the  stenographer's  minutes  of  the  first  trial  which 
resulted  in  a  disagreement.  'These  minutes  were  paid  for  by  said  for- 
mer attorneys  with  their  own  money.  They  declined  to  give  them  up 
unless  the  disbursement  therefor  was  paid.  These  minutes  are  not, 
properly  speaking,  papers  in  the  case,  nor  are,they  needed  for  the  pur- 
pose of  preparing  a  case  upon  appeal.  They'  are  the  copy  of  minutes 
taken  by  the  stenographer  in  an  abortive  trial,  and,  if  the  new  attorneys 
think  that  the  minutes  of  that  trial  may  help  them  upon  any  new  trial, 
they  can  readily  obtain  the  same  from  the  stenographer  upon  paying 
the  fees  therefor. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  denied,  with  $10  costs. 


<150  App.  DlT.  304.) 

COLT  ▼.  A.  T.  DEMAREST  &  CO. 

(Supreme  Court,  Appellate  DlTision,  First  Department    December  5, 1913.) 

EvinEZTCx  (§  441*) — Wbittbw  Contract — Pabol  Wabsantt. 

Where  a  written  contract  for  the  sale  of  an  automobile  was  complete . 
In  all  its  terms,  and  described  the  car  as  of  25  horse  power,  parol  evi- 
dence was  inadmissible  to  show  that  the  seller  warranted  the  car  to  de- 
velop 35  horse  power. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {{  1719, 1723-1763, 
1765-1845,  2030-2047;   Dec.  Dig.  i  441.*] 

Appeal  from  Appellate  Term,  First  Department. 
Action  by  Elizabeth  B.  Colt  against  A.  T.  Demarest  &  Company. 
From  a  determination  of  the  Appellate  Term  affirming  a  judgment 

•For  other  cbsm  see  same  topic  ft  i  nvmbbb  In  Dec.  ft  Asi.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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of  the  City  Court  in  favor  of  plaintiff,  defendant  appeals.  Reversed, 
and  judgment  directed  for  defendant  dismissing  the  complaint 

See,  also,  142  N.  Y.  Supp.  1113. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Guthrie  B.  Plante,  of  New  York  City,  for  appellant. 
L  N.  Jacobson,  of  New  York  City,  for  respondent. 

DOWLING,  J.  Plaintiff  sues  to  recover  the  sum  of  $2,500  dam- 
ages for  breach  of  an  alleged  oral  warranty  upon  the  sale  of  an  auto- 
mobile. From  a  determination  of  the  Appellate  Term  affirming  a 
judgment  of  the  City  Court  upon  the  verdict  of  a  jury  in  the  sun» 
of  $1,250,  the  present  appeal  is  taken. 

The  contract  for  the  purchase  of  the  automobile  in  question  is  in 
writing,  and  is  as  follows : 

Telephone  6091  Colombas. 
Established  1860. 

A.  T.  Demarest  ft  Co. 

Broadway  and  57th  Street. 
Carriage  and  Automobile  Body  Builders 
Special  Attention  to  Bepalrs. 
Mrs.  Colt  Order  No. 

Hotel  Plaza  ,  Style  Itala  Touring  Car 

New  York  City.     '  Date  January  19th,  1912. 

Chaasia,  Itala  25  H.  P.  Chassis,  as  shown  here.    Set  of  Tools  as  furnished 
by  Itala  Fabrlca  dl  Automoblll. 
Body,  Demarest  new  pattern  Touring  Body  with  Extension. 
Top  and  Side  curtains. 

Fore-Door  on  left  side  and  leather  guard  on  right  side. 
Wind  shield  in  .front  of  chauffeur. 
Trimming.    Imported  Goods  No.  885  throughout 
Reversible  Foot  Rest  for  rear  seat 
Carpet  and  Rubber  Mat  on  floor. 
Goat  Rail  on  back  of  chauffeur's  seat. 
Painting,  Blue,  striped  Carmine. 

Fenders,  Pressed  Steel  Fenders  over  front  and  rear  wheels. 
Mud  Guard  to  front  fenders. 

Mud  Guards  to  extend  from  steps  to  chassis  frame. 
Tire  Carrier,  Tire  Carrier  on  the  rear  of  car. 
Tool  Box,  Metal  Tool  Box  on  left  hand  step. 
Speedometer.    On  dashboard. 

Steps.    Long  Steps,  bound  brafis  covered  with  "Nalr-Bubber." 
Lampt,  Two  Head  Lamps  and  PrestO-Llte  Tank. 
Two  Dash  Lamps. 
One  Tall  Lamp. 
Horn  and  tube. 

Price.    For  the  above  Car,  complete  as  per  specifications $4,500.00 

Yours  very  truly,  [Signed]    A.  T.  Demarest  &  Co. 

Credit.    By  2nd  hand  Overland  car $  600. 

Difference  In  exchange 3,900. 

This  was  also  signed  by  the  plaintiff  personally.  It  is  a  contract 
complete  in  all  particulars.  There  is  no  effort  made  to  reform  it,  nor 
any  contention  that  it  was  procured  by  fraud  or  misrepresentation. 
It  was  executed  in  January,  and  the  automobile  was  not  delivered 


Digitized  by 


Google 


Sup.  Ct)  COI.T  y.  A.  T.  DBHABSST  A  CO.  65S) 

until  March.  Meantime  plaintiff  never  objected  to  flie  form  of  the 
contract,  nor  sought  to  have  it  changed,  nor  to  have  any  further  war- 
ranty inserted  therein.  When  she  gave  her  order  she  was  shown  by 
defendant's  representative  an  Itala  car  with  a  limousine  body,  and  he 
told  her  the  chassis  would  be  just  the  same.  That  one  so  shown  her 
she  knew  was  a  25  horse  power  car.  The  alleged  warranties  upon 
which  she  has  brought  action  were:  (1)  That  tiie  automobile  would 
be  of  25  to  35  horse  power ;  and  (2)  that  it  could  be  used  on  all  roads 
in  the  state  of  Connecticut  and  would  have  sufficient  clearance  to  be 
used  on  all  roads  in  that  state.  Upon  the  trial,  plaintiff  abandoned 
any  effort  to  recover  upon  the  second  warranty  and  stood  upon  the 
first  alone.  She  testified  that  she  told  defendant's  representative  when 
he  showed  her  the  sample  car  before  the  contract  was  signed  that  she 
did  not  want  a  25  horse  power  car,  as  she  then  had  a  30  horse  power 
one  and  desired  one  of  more  power,  to  which  he  replied  that  25  horse 
power  meant  that  it  developed  35  horse  power ;  that  she  relied  on  this 
representation  and  believed  it,  and  would  not  have  bought  the  car 
had  she  not  so  believed.  She  received  the  car  March  28th  or  29th, 
giving  an  old  car  in  exchange  and  paying  the  balance  due  on  the  con- 
tract. At  her  request  a  certificate  of  ownership  of  the  new  car  was 
obtained  from  the  Secretary  of  State  of  Connecticut  March  1,  1912. 
That  described  it  as  an  Itala  car,  of  18  to  24  horse  power.  She  had 
signed  the  application  therefor  on  Februarv  29,  1912,  describing  the 
car  in  the  same  n^nner.  On  March  29,  1912,  she  took  out  policies  of 
insurance  in  the  General  Accident,  Fire  &  Life  Assurance  Corporation, 
Ltd.,  of  Perth,  Scotland,  and  the  Royal  Exchange  Assurance  of  Lon- 
don, in  both  of  which  the  automobile  was  described  as  an  Itala  car 
of  18  to  24  horse  power.  It  sufficiently  appears  that  the  car  did  de- 
velop 25  horse  power;  plaintiff's  complaint  is  that  it  should  have  de- 
veloped more  power. 

We  think  her  contention  is  without  merit.  The  contract  be- 
tween the  parties  was  explicit,  unambiguous,  and  complete  upon  its 
face.  It  purports  to  express  the  full  agreement  of  the  parties.  Plain- 
tiff is  not  seeking  to  recover  upon  some  matter  as  to  which  the  con- 
tract is  silent,  but  upon  an  alleged  departure  from  the  express  terms 
of  the  contract  itself.  Where  a  written  contract  provides  that  a  car 
sold  is  to  be  of  25  horse  power,  the  law  presumes  that  the  parties  in- 
tended and  agreed  that  such  should  be  the  capacity  of  the  car  to  be 
delivered,  and,  in  the  absence  of  fraud  or  deceit,  the  parties  will  be 
held  to  tiiat  agreement  and  no  other.  As  was  said  in  Eightnie  v. 
Taylor,  98  N.Y.  288: 

"If  we  may  go  outside  of  the  Instrument  to  prove  tliat  there  was  a  stlpn- 
lation  not  contained  in  it,  and  so  that  only  part  of  the  contract  was  put  in 
writing,  and  then,  because  of  that'fact,  enforce  the  oral  stlpolatlon,  there  will 
be  little  of  value  left  in  the  rale  Itself.  The  writings  which  are  protected 
from  the  effect  of  contemporaneous  oral  stipulations  are  those  containing  the 
terms  of  a  contract  between  the  parties,  and  designed  to  be  the  repository 
and  evidence  of  their  final  intentions.  If  upon  inspection  and  study  of  the 
writing,  read,  it  may  be,  in  the  light  of  surrounding  circumstances  in  order 
to  its  proper  understanding  and  interpretation,  it  appears  to  contain  the  en- 
gagements of  the  parties,  and  to  define  the  object  and  measure  the  extent  of 
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rach  engagement,  It  constitates  the  contract  between  tbem,  and  is  piesamed  to 
contain  tbe  whole  of  that  contract" 

And  in  Thomas  v.  Scutt,  127  N.  Y.  133,  27  N.  E.  961,  the  court 
held: 

"Receipts,  bills  of  parcels,  and  writings  that  evidently  express  only  some 
parts  of  the  agreement  are  examples  of  this  class  whlcli  leaves  the  written 
contract  unchanged,  but  treats  It  as  part  of  an  entire  oral  agreement,  the  re- 
mainder of  which  was  not  reduced  to  writing.  Two  things,  however,  are  es- 
sential to  bring  a  case  within  this  class:  (1)  Tbe  writing  mnst  not  appear 
upon  ine3>ectlon  to  be  a  complete  contract,  embracing  all  the  particulars  neces- 
sary to  make  a  perfect  agreement  and  designed  to  express  the  whole  arrange- 
ment between  the  parties,  for  in  such  a  case  It  Is  conclusively  presumed  to 
embrace  the  entire  contract  (2)  The  parol  evidence  must  be  consistent  with 
and  not  contradictory  of  the  written  instrument" 

In  Studwell  v.  Bush,  206  N.  Y.  416  [100  N.  E.  129],  it  was  said: 

"Of  course,  If  the  plain  meaning  of  written  contracts  may  be  avoided  by 
parol  evidence  that  the  parties  agreed  they  meant  something  which  they  did 
not  say,  we  have  reached  a  snnmiary  and  effectual  method  of  destroying  some 
of  the  Important  principles  which  have  heretofore  controlled  the  construction 
of  written  instruments." 

That  parol  testimony  to  prove  a  warranty  as  to  present  quality, 
condition,  or  power  of  the  thing  sold  is  inadmissible  in  the  face  of  a 
written  contract  which  is  upon  inspection  apparently  complete,  be- 
cause containing  all  the  terms  and  conditions  necessary  to  a  complete 
agreement,  has  been  held  in  a  long  line  of  cases,  as  far  back  as  Fil- 
kins  V.  Whyland,  24  N.  Y.  338,  and  as  recent  as  Standard  Co.  v.  De 
Pass,  1S4  App.  Div.  525,  139  N.  Y.  Supp.  611. 

It  was  error  to  receive  evidence  of  any  claimed  oral  warranty  here- 
in, and  its  receipt  furnished  no  basis  for  a  recovery  by  plaintiff.  It 
follows  that  plaintiff  failed  to  establish  any  cause  of  action,  and  that 
the  motion  to  dismiss  the  complaint  at  the  dose  of  her  case  should 
have  been  granted. 

The  determination  of  the  Appellate  Term  and  the  judgment  of  the 
City  Court  should  be  reversed,  with  costs  to  appellant,  and  judgment 
directed  in  favor  of  defendant  dismissing  the  complaint  of  the  plain- 
tiff, with  costs.    All  concur. 
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(159  App.  DlT,  48i.) 

PUBLIC  BANK  OF  NEW  TOBK  v.  LONDON  et  al. 

(Supreme  Court,  Appellate  DiTlslon,  First  Department    December  5,  1913.) 

mobtoaoeb  (i  47s*)  —  fobeclosxtbe  —  blohts  of  blcxiveb  —  coixecnon  of 
Bent. 

A  receiver  of  rents  appointed  by  the  court  in  mortgage  foreclosure  pro- 
ceedings could  collect  rents  from  the  owner  of  the  fee  who  was  an  occu- 
pant of  a  part  of  the  property ;  he  being  in  the  same  position  as  any  other 
tenant 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  I  1384;  Dec.  Dig. 
i  473.*] 

Appeal  from  Special  Term,  New  York  County. 

Mortgage  foreclosure  action  by  the  Public  Bank  of  New  York 
against  Louis  l!ondon  and  others,  in  which  Henry  B.  Singer  was  ap- 
pointed receiver.  From  an  order  denying  the  receiver's  application 
for  an  order  fixing  a  rental  value,  he  appeals.  Reversed,  and  motion 
granted. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Abraham  H.  Rubenstein,  of  New  York  City,  for  appellant. 
Monte  London,  of  New  York  City,  for  respondent. 

HOTCHKISS,  J.  The  appellant  is  a  receiver  of  rents  appointed  in 
this  action  brought  to  foreclose  a  mortgage.  The  respondent  is  the 
owner  of  the  fee  of  the  premises  under  foreclosure  and  occupied  a  por- 
tion of  .the  premises.  The  respondent  having  refused  to  comply  with 
the  demand  of  the  receiver  that  he  pay  a  reasonable  rental  for  use  and 
occupation,  the  receiver  applied  to  the  court  below  for  an  order  to 
compel  the  respondent  to  pay  such  rental,  amounting  to  $150  a  month, 
or  to  vacate  the  premises,  and  the  application  was  denied. 

By  the  appointment  of  the  receiver,  the  court  took  control  of  the 
premises,  and  the  respondent  as  an  occupant  of  a  portion  thereof 
stands  in  no  better  position  than  would  a  tenant  and  is  equally  bound 
to  pay  the  receiver  for  the  value  of  his  use  and  occupation.  Neces- 
sarily, this  must  be  so,  for  otherwise,  if  the  owner  against  whom  fore- 
closure was  pending  occupied  the  whole  of  the  mortgaged  premises, 
the  appointment  of  a  receiver  would  be  a  futile  thing,  and  the  order 
of  the  court  would  be  without  value  for  the  protection  of  the  res  over 
which  it  had  assumed  jurisdiction.  The  fact  that  the  jurisdiction  of 
the  court  in  such  cases  is  so  elementary  is  probably  the  reason  why 
so  few  precedents  are  to  be  found,  but  Gunning  v.  Bowers,  1  Law  Bull. 
19,  is  directly  in  point 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  granted,  with  $10  costs.    All  concur. 

*For  oUier  cuea  m*  lame  toplo  *  i  mmsu  In  Dm.  *  Am.  Digs.  U07  to  dkU,  *  Rap'r  IndaxM 
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(159  App.  DIv.  485.) 

TBAITBL  MARBLE  CO.  T.  BROWN  BROS.,  Ina 

(Supreme  Coart,  Appellate  Division,  Fliat  Department.    December  5,  1913.) 

1.  CONTBAOTS  (S  232*) — BTraLDIIfa  GONTBAOTB — GHAIiaKa— NKOSSEfT  OF  WWT- 

ino. 

A  provision  of  a  building  contract  tbat  no  alterations  sbonld  be  made 
in  tbe  work  except  upon  written  order  of  the  architect,  nnleas  waived, 
was  controlling. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  IS  1071-1094; 
Dec.  Dig.  I  232.*] 

2.  COKTBACTS   (I    232*) — BUILDINO   COWTEAOTS — CRAZ70E8 — NSCKSSITT. 

A  provision  of  a  building  contract  that  no. alterations  should  be  made 
in  the  work  except  upon  written  order  of  tbe  architect  could  be  waived  by 
writing  or  by  conduct 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  H  1071-1094; 
Dec.  Dig.  f  232.»] 

3.  CoBPOBATioRB  (S  400*) — Officebs — Imflixd  Authobitt. 

The  general  officers  of  a  business  corporation  are  impliedly  held  out 
to  the  public  as  having  authority  to  act  in  accordance  with  the  general 
usage  and  practice  of  such  corporations,  and  of  tbe  business  in  wlilch 
the  particular  corporation  is  engaged,  and  their  acts  within  the  scope  of 
an  authority  to  be  presumed  from  such  conditions  bind  the  corporation 
in  favor  of  persons  possessing  no  knowledge  of  a  lesser  authority,  and 
who  are  not  in  possession  of  facta  sufficient  to  put  a  prudent  man  on  in- 
quiry. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  |{  1687,  1600, 
1691;    Dec.  Dig.  {  400.*] 

4.  COSFOBATIONS   (i  432*) — OfTICEBS — lUPLIED  AUTHORnT. 

As  a  general  rule,  an  officer  of  a  corporation  is  prima  fade  presomed 
to  have  only  such  authority  as  is  usually  incident  to  his  particular  office. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  i{  1717,  1718, 
1724,  1726-1735,  1737,  1743,  1762;   Dec.  Dig.  i  432.»] 

6.  COBPOBATIONS  (|  420*) — OFnCBBS — Imfubd  Atjthobitt. 

Persons  dealing  with  tbe  officers  and  agents  of  a  corporation  are  bound 
to  take  notice  that  their  powers  are  derived  from  statutes,  by-laws,  or 
usages  which  more  or  less  define  the  extent  of  their  authority,  and  in 
doubtful  cases  they  must  at  thdr  peril  acquaint  themselves  with  tbe  exact 
extent  of  such  authority. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {I  1720-1723, 
1725;  Dec  Dig.  §  420.  •] 

6.  C0BP0BATI0N8  (8  406*)  —  Bttildino  Comtbaotb — Charges  —  Necesbitt  of 

Wbitinq. 

Where  a  building  contract  wUch  provided  that  no  alterations  should  be 
made  in  the  work  except  upon  written  order  of  the  architect  named  as  the 
architect  the  secretary,  and  treasurer  of  the  owner  wtiich  was  a  cor- 
poration, the  contractor  could  not  rely  on  his  presumed  authority  as  sec- 
retary and  treasurer  to  authorize  changes,  but  was  bound  to  take  notice 
tliat  such  authority  had  been  withdrawn  and  that  for  the  puriposea  of  tbat 
contract  he  bad  authority  to  act  only  as  architect  and  hence  his  verbal 
authorization  of  changes  did  not  protect  the  contractor. 

(Ed.  Note. — For  other  cases,  see  Corporations,  Gent  Dig.  ||  1611-1614 ; 
Dec.  Dig.  S  406.*] 

7.  COBPOBATIONS    (|    432*) — BuiLniNO    CONTBACTS — AcTIOITB — EVinKNCX. 

In  an  action  on  a  building  contract  defended  on  the  ground  that  the 
contractor  had  made  changes  in  tbe  work  not  authorized  by  the  arcMtect 

•For  otber  cases  sm  some  topic  &  {  mumbxb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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In  writing  as  required  by  the  contract,  evidence  as  to  the  number  of 
shares  of  stock  of  the  corporate  owner  of  the  property  owned  by  the  of- 
ficer who  verbally  authorized  such  changes  not  directed  to  a  state  of 
facts  tending  to  show  that  he  and  the  corporation  were  practically  identi- 
cal, that  he  had  full  personal  charge  of  its  business,  and  that  his  general 
X>owers  were  unlimited,  was  properly  excluded,  as  no  presumption  of  au- 
thority could  be  drawn  from  proof  merely  of  the  number  of  shares  of 
stock  held  by  him. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  IS  1717,  1718, 
1724,  1726-1736,  1737,  1743,  1782;    Dec.  Dig.  $  432.»] 

Laughlln,  J.,  dissenting. 

Appeal  from  Appellate  Tenn,  First  Department. 

Action  by  the  Traitel  Marble  Company  against  Brown  Brothers,  In- 
corporated.    From  a  judgment  of  the  Appellate  Term,  affirming  a 
judgment  of  the  City  Court  dismissing  the  complaint,  plaintiff  appeals. 
Affirmed. 
'  See,  also,  142  N.  Y.  Supp.  1148. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  BOWLING,  and  HOTCHKISS,  JJ. 

Norbert  Heinsheimer,  of  New  York  City,  for  appellant 

Royal  E.  T.  Riggs,  of  New  York  City,  for  respondent 

HOTCHKISS,  J.  The  action  is  for  a  balance  due  under  a  building 
contract.  The  complaint  alleges  that  the  specifications  provided  for 
hydraulic  tile,  but  that  by  subsequent  agreement  quarry  tile  was  sub- 
stituted, and  that  the  contract  as  thus  modified  was  performed.  The 
contract  named  one  Brown  as  architect,  and  contained  the  usual  provi- 
sion that  "no  alterations  shall  be  made  in  the  work  except  upon  written 
order  of  the  architect"  Plaintiff  offered  testimony  tending  to  show  a 
verbal  arrangement  with  Brown  for  the  substitution  of  the  quarry  tile, 
and  also  showed  that  at  the  time  of  such  arrangement  Brown  was  sec- 
retary and  treasurer  of  the  defendant  company.  The  complaint  was 
dismissed  on  the  ground  that  plaintiff  had  not  shown  that  the  substi- 
tuted tile  was  furnished  upon  the  "written  order"  of  the  architect. 

[1,  2]  I  think  the  judgment  should  be  affirmed.  Unless  compliance 
therewith  was  waived  by  the  defendant,  the  provision  that  there  should 
be  no  change  in  the  work  as  fixed  by  the  specifications  except  upon 
the  written  order  of  the  architect,  was  controlling.  Langley  v.  Rouss, 
185  N.  Y.  201,  77  N.  E.  1168,  7  Ann.  Cas.  210.  Such  waiver  might 
have  been  by  Writing  or  by  conduct.  Carlin  Const.  Co.  v.  N.  Y.  B.  &  B. 
Co.,  149  App,  Div.  919,  134  N.  Y.  Supp.  493;  Kelly  v.  St.  Michael's 
R.  C.  Church,  148  App.  Div.  767,  773,  133  N.  Y.  Supp.  328. 

[3-6]  The  appellant  insists  that  the  fact  that  Brown  was  secretary- 
treasurer  of  the  company  as  well  as  the  architect  named  in  the  contract 
is  available  as  evidence  of  waiver.  I  think  not.  Broadly  stated,  the 
rule  is  that  the  general  officers  of  a  business  corporation  are  impliedly 
held  out  to  the  public  as  having  authority  to  act  in  accordance  with 
the  general  usage  and  practice  of  such  corporations  and  of  the  business 
in  which  the  particular  corporation  is  engaged,  and  that  their  acts, 
within  the  scope  of  an  authority  to  be  presumed  from  such  conditions, 

*For  other  eases  see  same  topic  ft  {  ncmbbb  In  Dee.  ft  Am.  Digs.  1907  to  date,  *  Rep'r  Indexes 
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will  bind  the  corporation  in  favor  of  persons  possessing  no  knowledge 
of  a  lesser  authority,  or  who  are  not  in  possession  of  facts  sufficient 
to  put  a  prudent  man  upon  inquiry.  These  rules  are,  of  course,  as 
against  the  corporation,  subject  to  such  further  limitations  as  may  arise 
in  circumstances  which  justify  the  application  of  the  doctrine  of  estop- 
pel or  of  ratification,  in  which  cases,  although  the  authority  of  the 
agent  is  not  extended,  the  right  of  the  corporation  to  deny  responsi- 
bility is  taken  away.  It  is  also  the  general  rule  that  an  officer  of  a  cor- 
poration is  prima  facie  presumed  to  have  only  such  authority  as  is 
usually  incident  to  his  particular  office;  the  treasurer  to  act  with  re- 
spect of  the  finances,  the  secretary  to  keep  the  records,  etc.  In  10 
Cfyc.  Law  &  Pro.  940,  these  rules  are  well  stated  and  ample  authority 
cited  in  their  support.  In  this  state,  the  Court  of  Appeals  has  appar- 
ently placed  the  secretary  within  the  category  of  general  officers  whose 
authority  is  presumed  to  be  as  broad  as  that  of  the  president  himself, 
and  has  ascribed  to  each  of  these  officers  prima  facie  authority  to  do 
any  act  which  the  board  of  directors  could  authorize  or  ratify.  Hast- 
ings V.  Brooklyn  Life  Ins.  Co.,  138  N.  Y.  473,  479,  34  N.  E.  289. 
Whatever  the  law  on  this  subject  may  ultimately  be  declared  to  be, 
nevertheless,  the  general  proposition  holds  true  that  persons  dealing 
with  the  officers  and  agents  of  a  corporation  are  bound  to  take  notice 
that  their  powers  are  derived  from  statutes,  by-laws,  or  usages  which 
more  or  less  define  the  extent  of  their  authority,  and  in  doubtful  cases, 
one  must  at  his  peril  acquaint  himself  with  ihe  exact  extent  of  that 
authority.  As  illustrations  of  this  rule,  see  First  Nat.  Bank  of  Lyons 
v.  Ocean  Nat.  Bank,  60  N.  Y.  278,  291,  19  Am.  Rep.  181 ;  Alexander 
V.  Cauldwell,  83  N.  Y.  480;  Wilson  v.  Kings  Co.  E.  R.  R.  Co.,  114 
N.  Y.  487,  491,  492,  21  N.  E.  1015;  Jemison  v.  Citizens'  Svgs.  Bank, 
122  N.  Y.  135,  141,  25  N.  E.  264,  9  L.  R.  A.  780,  19  Am.  St.  Rep. 
482. 

[8]  It  must  be  clear  therefore  that  conceding  the  general  power  of 
Brown  as  secretary-treasurer,  under  ordinary  circumstances,  to  bind 
defendant  in  the  matter  of  the  alleged  alteration  of  the  contract  and 
to  orally  authorize  the  substitution  of  one  class  of  tile  for  another,  since 
by  the  written  agreement  of  the  parties  Brown  was  nominated  as 
architect  of  the  work  in  question  and  his  authority  to  change  the  con- 
tract expressly  limited  to  changes  authorized  by  him  in  writing,  I  think 
this  was  sufficient  notice  to  plaintiff  that,  for  die  purposes  of  this  con- 
tract, Brown's  general  authority  to  act  in  his  capacity  as  an  officer  of 
defendant  was  withdrawn,  and  that  he  was  nominated  to  act  only  in  his 
special  capacity  as  architect  and  under  the  limitations  imposed  by  the 
contract.  In  short,  plaintiff  was  bound  to  take  notice  when  Brown 
orally  authorized  the  substitution  of  one  kind  of  tile  for  another,  that 
he  was  representing  defendant  as  architect  and  not  as  secretary-treas- 
urer, and  that  under  the  contract  he  had  no  authority  so  to  act.  In 
such  circumstances,  for  plaintiff  to  rely  on  a  presumption  of  authority 
in  Brown  arising  from  his  position  as  an  officer  of  the  company  would 
wholly  ignore  his  special  agency  as  architect  and  the  express  limitations 
attached  by  the  agreement  to  his  acts  in  that  capacity. 

[7]  It  is  also  urged  as  ground  for  reversal  that  the  court  erroneously 
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excluded  questions  tending  to  show  the  number  of  shares  of  defend- 
ant's stock  held  by  Brown.  No  error  can  be  predicated  of  this  ruling. 
Had  the  evidence  been  directed  to  a  state  of  facts  tending  to  show  that 
Brown  and  the  corporation  were  practically  identical,  or  that  he  had 
full  personal  charge  of  the  business  of  the  company,  and  that  his  gen- 
eral powers  were  unlimited,  the  evidence  might  have  been  competent 
(Oakes  v.  Cattaraugus  Water  Co.,  143  N.  Y.  430,  38  N.  E.  461,  26 
L.  R.  A.  544;  Phillips  v.  Campbell,  43  N.  Y.  271);  but  the  evidence 
offered,  standing  alone,  was  not  proof  of  any  such  fact,  for  no  pre- 
sumption of  any  such  extended  authority  could  be  drawn  by  proof 
merely  of  the  number  of  shares  of  stock  held  by  him. 
Judgment  affirmed,  with  costs. 

INGRAHAM,  P.  J.,  and  McLAUGHUN   and  DOWLING,  JJ., 
concur.   lAUGHLIN,  J.,  dissents. 


In  re  CRAWFORD'S  ESTATBL 
(Surrogate's  Court,  New  York  County.    December  6,  1918.) 

1.  Executors  and  Adm inibtbatobs  (§  214*)  —  Payment  or  Debts  —  Funeral 

Expenses. 

tinder  Code  CIt.  Proc.  |  2729,  subd.  3,  requiring  an  ezecator  to  pay 
tbe  reasonable  funeral  expenses  of  decedent,  the  surrogate  has  no  power, 
In  «  proceeding  by  an  undertaker  for  the  allowance  of  funeral  expenses, 
to  direct  tbe  executors  to  pay  more  than  reasonable  funeral  expenses, 
whether  the  undertaker's  contract  was  express  or  Implied,  since  an 
express  contract  for  unreasonable  funeral  expenses  should  not  be  en- 
forced by  the  surrogate. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  I  766;  Dec. Dig.  «  214.*] 

2.  Executors  and  Administbatobs  ({  214*) — Olaius  Against  Estate— Al- 

lowance FOB  FUNEBAL  EXPENSES. 

In  determining  what  are  "reasonable  funeral  expenses,"  which  Code 
Civ.  Froc.  i  2729,  subd.  3,  requires  the  executor  to  pay,  the  conditions 
of  decedent's  life  and  tbe  size  of  his  estate  should  be  considered. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  i  765 ;   Dec.  Dig.  {  214.*] 

In  the  matter  of  the  estate  of  Frank  Crawford.  On  motion  for  an 
order  for  the  allowance  of  undertaker's  expenses.  Motion  granted  as 
stated. 

See,  also,  80  Misc.  Rep.  615,  142  N.  Y.  Supp.  1032. 

C.  R.  &  C.  U.  Carruth,  of  New  York  City,  for  petitioner. 
Harry  Cayser,  for  respondent. 

FOWLER,  S.  This  is  a  proceeding  of  the  undertaker  under  sub- 
division 3  of  section  2729,  Code  of  Civil  Procedure,  to  obtain  an  order 
of  the  surrogate  that  the  executor  and  executrix  shall  pay  $681.22  for 
the  funeral.  The  net  estate  of  the  deceased  amounted  to  $11,343.15, 
and  he  left  a  wife  and  two  children.  Deceased  was  separated  at  the 
time  of  his  death  from  his  wife,  and  his  mother  and  brother  seem  to 
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have  been  most  active  in  ordering  an  expensive  funeral,  but  the  execu- 
trix was  present  at  the  time  the  funeral  was  ordered. 

[  1  ]  Whether  the  contract  with  the  undertaker  was  express  or  not, 
or  whether  the  recovery  here  is  sought  on  the  theory  of  an  assumpsit, 
the  surrogate  has  no  power  in  a  proceeding  of  this  character  to  direct 
executors  to  pay  other  than  reasonable  funeral  expenses.  Matter  of 
Wingersky,  75  Misc.  Rep.  79,  83,  134  N.  Y.  Supp.  877;  Matter  of 
Flynn,  75  Misc.  Rep.  87,  134  N.  Y.  Supp.  874.  Even  where  the  con- 
tract with  the  executor  for  the  funeral  is  express,  if  it  is  so  unreasonable 
as  to  amount  to  a  devastavit  on  the  part  of  the  executor,  the  surrogate 
cannot  and  should  not  enforce  the  contract  in  such  a  statutory  proceed- 
ing as  this.  The  undertaker's  remedy  would  seem  to  be  to  resort  to 
the  Supreme  Court  on  the  express  contract.  Ruggiero  v.  Tufani,  54 
Misc.  Rep.  497,  104  N.  Y.  Supp.  691.  Here  the  jurisdiction  of  the 
surrogate  must,  by  the  terms  of  the  Code,  be  confined  to  ordering  the 
personal  representatives  to  pay  only  so  much  of  the  funeral  expense  as 
the  law  judges  reasonable. 

[2]  It  is  shown  that  the  estate,  formerly  of  the  deceased,  in  the 
hands  of  the  executors  is  small.  The  condition  of  life  of  the  deceased 
and  the  size  of  his  festate  are  always  factors  to  consider  in  determining 
what  are  "reasonable  funeral  expenses"  under  section  2729,  C.  C.  P. 
The  condition  of  life  here  established  did  not,  I  think,  warrant  so  great 
an  outlay  for  the  funeral  as  is  claimed.  But  the  only  contention  over 
the  bill  made  before  me  is  as  to  the  one  item — ^burial  casket  For  the 
burial  casket  the  undertaker  asks  $395,  but  the  cost  to  him  is  shown 
to  have  been  not  more  than  $215.  Doubtless  an  undertaker  is  entitled 
to  some  profit  in  his  business  and  to  add  a  reasonable  percentage  to 
costs  for  the  upkeep  of  his  establishment.  This  element  was  not  much 
gone  into  on  the  hearing.  I  should  say  $50  above  cost  of  the  casket 
would  be  enough  to  cover  profit  and  reimburse  the  undertaker  for 
actual  outlay.  It  was  attempted  to  be  shown  on  the  hearing  that  the 
only  item  of  the  bill  containing  a  profit  to  the  undertaker  was  the 
casket,  but  I  am  not  persuaded  of  this.  There  are  other  items  on  the 
undertaker's  bill,  such  as  decorative  palms,  which  I  am  inclined  to  think 
objectionable.  'They  should  have  been  paid  for  by  those  ordering  such 
decorations.  But  no  objection  was  taken  to  any  item  of  the  bill  except 
the  casket 

Under  the  circimistances  of  this  particular  case,  I  am  willing  to  find 
that  $265  was  a  reasonable  funeral  expense  incurred  for  casket  in  this 
particular  instance  and  under  the  circtunstances  disclosed  in  this  par- 
ticular case.  The  other  items  of  the  undertaker's  bill,  not  being  con- 
tested, may  stand  allowed. 

Settle  order  accordingly. 
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(83  Misc.  Hep.  257.) 

In  re  GRANT'S  ESTATB. 

(Surrogate's  Conrt,  New  York  C!oant7.    December  9,  1913.) 

1.  Taxation  (i  867*) — ^Tbansfeb  Tax— Domioiu:. 

That  the  executrix  filed  an  afildarlt  with  the  transfer  tax  appraiser, 
alleging  that  testator  died  a  resident  of  New  York  City,  and  that  his  will 
was  probated  in  New  York  county  as  that  of  a  resident  of  New  York,  was 
not  conclusive  that  testator's  last  domicile  was  in  New  York  so  as  to  ren- 
der his  estate  liable  for  payment  of  the  transfer  tax  under  the  New  YorK 
laws. 

[Ed.  Note.— For  other  cases,  see  Taxation,  (3ent  Dig.  H  1681-1684; 
Dec.  Dig.  i  867.*] 

2.  Taxation  (5  867*) — Domicile  or  Testatob. 

An  executrix  cannot  change  the  actual  domicile  of  the  testator  by  ber 
own  admissions  after  testator's  death,  nor  can  she  do  so  by  ber  own 
acts,  even  If  amounting  to  an  estoppel  as  against  herself. 

[Ed.  Note.— For  other  cases,  see  Taxation,  (}ent  Dig.  |)  1681-1684 ;  Dec. 
Dig.  I  867.*] 
8.  Domicile  (§  !•) — ^Pbitatb  Law. 

The  principle  of  domicile,  when  applied  to  the  conflicting  pretensions 
of  the  internal  laws  of  different  sovereign  states,  is  a  part  of  private  in- 
ternational law,  but  when  applied  to' the  confllcUng  pretensions  of  im- 
perfectly sovereign  states  of  the  same  empire  it  is  more  properly  classed 
as  under  conflict  of  law& 

[Ed.  Note. — ^For  other  cases,  see  Domicile,  Cent  Dig.  {  1;  Dec.  Dig.  1 1.*] 
•4.  DoKiciLK  (J  2*) — ^What  CoNSTmrrKs— Residence. 

"Domidle"  is  a  modem  doctrine  quite  distinct  from  "origo"  and  "resi- 
dence" of  the  Roman  law,  which  applied  only  to  a  person's  connection 
with  an  urban  community,  while  domicile  is  now  applied  to  a  person's 
permanent  location  within  a  sovereign  state  or  territory  irrespective  of 
cities  and  towns,  and  consists  of  both  animus  and  factum. 

[Ed.  Note. — ^For  other  cases,  see  Domicile,  Cent  Dig.  1 2 ;  Dec.  Dig.  I  2.* 

For  other  definitions,  see  Words  and  Phrases,  voL  3,  pp.  2168-2179 ;  toL 
8,  pp.  7641-7642.] 
6.  Domicile  (|  4*) — Chahoe— Time. 

Where  a  person  abandons  his  former  domicile  of  choice  and,  with  in- 
tent to  take  up  a  new  domlcUe  of  choice,  starts  toward  the  new,  the  change 
of  domicile  takes  place  the  moment  he  puts  himself  in  motion,  though, 
if  the  domicile  left  is  the  domicile  of  origin,  proof  of  arrival  at  the  new 
domicile  must  be  made  in  order  to  constitute  a  change. 

[Ed.  Note. — For  other  cases,  see  Domicile,  Cent  Dig.  ii  5-23 :  Dea  Dig. 
»4.*] 

6.  DoMioiix  ({  1*) — Detebmination— Advinibtrativb  Mattbbs. 

In  administrative  matters  concerning  the  elemental  facts  of  taxation 
or  the  succession  of  estates,  the  sovereign  states  of  the  federal  union  will 
inter  se  determine,  each  for  itself,  the  principle  of  domicile  whidi  it  will 
enforce. 

[Ed.  Note. — For  other  cases,  see  Domicile,  Cent  Dig.  (  1:  Dec.  Dig. 
M.*] 

7.  DoMioiiB  (I  4*) — Domicile  of  Choice— Tebmination— New  Domioilx. 

A  domicile  of  choice  may  cease  without  a  new  domicile  of  choice  be- 
ing acquired. 

[Ed.  Note. — For  other  cases,  see  Domicile,  Cent  Dig.  H  5-23;  Dec. 
Dig.  i  4.*] 

8.  Domicile  (g  4*) — ^ABAnDONMEitr— Effect. 

When  a  domicile  which  has  been  abandoned  was  itself  acquired  by 
choice,  the  intention  may  be  limited  to  that  of  abandoning  it  since,  if  no 
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intention  be  directed  toward  the  acquirement  of  a  difleroit  domicile, 
the  domicile  of  origin  will  be  reacquired  by  reverter  on  the  occurrence 
of  the  necessary  fact,  which  consists  merely  In  leaving  the  country  In 
which  a  domicile  has  been  acquired. 

[Ed.  Note.— For  other  cases,  see  Domicile,  Cent  Dig.  M  6-23;  Dec. 
Dig.  i  4.»] 

9.  DOIUCILE  (S  5*) — ^MlLITABT  Officebs. 

In  general  the  domicile  of  military  and  other  officers  Is  fixed  by  the  law 
of  civilized  nations  at  the  place  where  the  functions  must  be  discharged. 
[Ed.  Note.->For  other  cases,  see  Domicile,  Gent  Dig.  It  24-35;   Dec. 
Dig.  i  5.»] 

10.  DouiciLE  (I  6*)  —  Tbansfkb  Tax  —  Milctabt  Offickbs  —  PEnEBAi.  Tcbbi- 

TOBT. 

Testator  became  an  officer  In  the  United  States  army  In  1871,  and  con- 
tinued In  the  service  until  1881,  when  he  resigned.  Shortly  thereafter 
he  became  domiciled  In  New  Tork  City  and  was  appointed  police  com- 
missioner In  that  city,  in  which  position  be  served  from  1894  to  1898. 
In  1899  he  was  appointed  a  brigadier  general  of  volnnteens,  and  after 
his  discharge  he  was  appointed  major  general  in  the  United  States  army, 
and  from  1902  to  1904  had  his  headquarters  at  Ft  Sam  Houston,  Tex. 
From  1904  to  1908  he  was  Commander  of  the  Department  of  the  East 
with  headquarters  at  Governor's  Island  in  New  York  Harbor.  From 
1908  to  1910  he  commanded  thei  Department  of  the  West  with  headquarters 
at  Chicago.  And  from  1910  to  his  death  his  headquarters  were  again  at 
Governor's  Island.  He  resided  wholly  at  his  headquarters  and  had  no 
raddence  elsewhere,  bnt  while  on  official  business  in  Washington  ex- 
pressed an  Intention  of  buying  a  house  in  the  District  of  Columbia  and 
making  it  his  permanent  home.  He  selected  a  house,  but  did  not  pur- 
chase or  rent  it,  and  did  nothing  more  than  ship  some  household  fand- 
ture  and  his  uniforms  to  Washington,  when  he  died  while  temporarily 
at  a  hotel  in  New  York  City  on  his  way  south.  Held,  that  testator's  domi- 
cile was  within  federal  t^ritory,  to  wit.  Governor's  Island,  and  not  in 
New  York,  at  the  time  of  his  death,  and  that  his  estate  was  therefore  not 
subject  to  transfer  taxation  under  the  laws  of  that  state. 

[Ed.  Note. — For  other  cases,  see  Domicile,  Gent  Dig.  |l  24-36;  Dec. 
Dig.  I  6.*] 

11.  Domicile  (S  6*) — ^Militabt  Pos-f-^cbisdiotion  of  State. 

That  the  state  of  New  York  has  concurrent  jurisdiction  with  the  fed- 
eral authorities  In  a  few  Instances  at  Governor's  Island  does  not  make 
such  Island  any  the  less  federal  territory,  so  that  a  dtlzen  of  the  United 
States  residing  there  may  have  a  federal  domicile  as  contradistinguished 
from  a  domicile  in  New  York. 

[Ed.  Note. — ^For  other  cases,  see  Domicile,  Cent  Dig.  {!  24-36;  Dec. 
Dig.  I  6.»] 

12.  Taxation  (8  893*) — Tbansfee  Tax— Domicile— Bubdbn  of  Pboof. 

In  a  proceeding  to  assess  testator's  estate  for  transfer  taxation,  the 
burden  is  on  the  state  to  prove  that  testator  was  domiciled  within  the 
state  at  the  time  of  his  death. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Dec.  Dig.  |  803.*] 

Proceeding  for  the  appraisal  of  the  estate  of  General  Frederick  Dent 
Grant,  U.  S.  A.,  for  assessment  of  transfer  tax.    Dismissed. 

Thomas  E.  Rush,  of  New  York  City  (George  Thorns,  of  New  York 
City,  of  counsel;  Theodore  du  Moulin,  of  New  York  City,  on  the 
brief),  for  State  Comptroller. 

William  A.  Purrington,  of  New  York  City,  for  executrix. 
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FOWLER,  S.  This  is  a  proceeding  to  appraise  the  estate  of  the 
late  Gen.  Frederick  Dent  Grant,  U.  S.  A.,  in  accordance  with  the  pro- 
visions of  the  Transfer  Tax  Law.  The  executrix  contends  that  at  the 
time  of  his  death  Gen.  Grant  was  not  domiciled  in  the  state  of  New 
York.  If  this  contention  is  correct  his  estate  is  not  subject  to  a  transfer 
tax  in  this  state.  The  appraiser  refused  to  tax  the  estate,  and  the 
comptroller  now  appeals  to  the  surrogate.  The  appraiser  had  no  power 
to  determine  the  domicUe  of  Gen.  Grant.  N.  Y.  Law  Journal,  14th  of 
November,  1913. 

Certain  affidavits  in  regard  to  the  question  of  Gen.  Grant's  domicile 
were'filed  with  the  transfer  tax  appraiser  on  behalf  of  the  estate,  and 
by  a  stipulation  entered  into  between  all  the  parties  to  this  proceeding 
it  was  agreed  that  these  affidavits  contained  all  the  evidence  that  either 
side  desired  to  oflEer  upon  the  question  of  domicile,  and  that  the  surro- 
gate should  proceed  to  determine  that  question  upon  the  affidavits  sub- 
mitted to  the  appraiser.  Prom  these  affidavits  it  appears  that  Gen. 
Grant  was  bom  in  Missouri  in  1850;  that  subsequently  he  resided  at 
Washington  with  his  father,  who  was  then  President  of  the  United 
States;  that  he  became  an  officer  of  the  United  States  army  in  1871 
and  continued  in  the  service  until  1881,  when  he  resigned.  It  is  ap- 
parent that  a  short  time  after  his  resignation  from  the  army  he  became 
domiciled  in  New  York  City.  He  was  police  commissioner  in  this  city 
from  1894  to  1898.  In  1899  he  was  appointed  a  brigadier  general  of 
volunteers,  and  after  his  discharge  from  the  volunteer  service  he  was 
appointed  major  general  in  the  United  States  army.  In  his  will,  which 
was  executed  in  Texas  in  1903,  he  described  himself  as  "at  present 
an  officer  in  the  United  States  Army  stationed  at  Fort  Sam  Houston, 
Texas."  From  1902  to  1904  his  headquarters  were  at  Ft.  Sam  Hous- 
ton, Tex. ;  from  1904  to  1908,  as  Commander  of  the  Department  of 
the  East,  his  headquarters  were  at  Governor's  Island  in  New  York 
Harbor;  from  19(^  to  1910  he  commanded  the  Department  of  the 
West,  with  headquarters  at  Chicago;  and  from  1910  to  the  date  of  his 
death  his  headquarters  were  again  at  Governor's  Island.  He  resided 
wholly  at  his  headquarters,  and  had  no  residence  elsewhere.  It  fur- 
ther appears  that  while  residing  in  federal  territory  at  Governor's  Is- 
land, and  also  while  on  official  business  in  the  city  of  Washington, 
Gen.  Grant  expressed  an  intention  of  buying  a  certain  house  in  the  Dis- 
trict of  Columbia  and  makin^^  it  his  permanent  home;  but,  while  he 
selected  a  house,  he  did.  not  either  purchase  the  house  or  rent  it.  He, 
however,  shipped  some  household  furniture  and  his  uniforms  to  Wash- 
ington, but  it  does  not  appear  that  they  were  ddivered  at  a  house  pur- 
chased or  rented  by  him.  Shortljr  thereafter  he  died  while  sojourning 
at  the  Hotel  Buckingham,  in  the  city  of  New  York,  temporarily,  on  his 
way  to  the  South. 

[1]  The  executrix,  in  an  affidavit  verified  October  19,  1912,  and 
filed  with  the  transfer  tax  appraiser,  alleged  that  Gen.  Grant  died  a 
resident  of  the  city  of  New  York.  This  is  not,  however,  final,  and  she 
now  contends  that  his  expressed  intent  to  make  Washington  his  per- 
manent home,  coupled  with  the  sending  of  household  furniture  and 
clothing  to  that  city,  constituted  him  a  resident  of  Washington  and 
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made  that  place  his  domicile.  It  appears  that  his  will  was  probated  in 
this  county  as  that  of  a  resident  of  the  state  of  New  York.  But  these 
things  are  not  conclusive  upon  the  question  of  Gen.  Grant's  last  domi- 
cile.   Flatauer  v.  Loser,  156  App.  Div.  591,  141  N.  Y.  Supp.  951. 

[2]  An  executrix  cannot  change  the  actual  domicile  of  the  testator 
by  her  own  admissions  after  testator's  death,  nor  can  she  do  so  by  her 
own  acts,  even  if  amounting  to  an  estoppel  as  against  herself.  Such 
acts  and  admissions  are  beyond  the  province  of  executors  in  such  mat- 
ters as  this. 

It  appears  that  Gen.  Grant  at  the  time  of  his  death  was  an  officer  in 
the  regular  army  of  the  United  States.  The  domicile  of  military  men 
is  often  more  difficult  for  the  courts  to  determine  than  is  the  domicile 
of  those  in  civil  life.  '  The  adjudications  bearing  on  the  principle  of 
domicile,  applicable  to  nonmilitary  persons,  are  not,  I  thmk,  always 
relevant  in  cases  involving  the  principle  of  domicile  as  it  is  applied  to 
military  or  naval  men.  Such  seems  to  be  the  opinion  of  foreign  jurists 
and  courts.  Now,  on  all  questions  involving  the  principle  of  domi- 
cile it  is  conceded  that  a  consensus  of  opinions  of  foreign  jurists  on  any 
one  point  ought  to  have  great  weight  in  fixing  the  municipal  rule  of 
domicile.  Dicey  has  explained  the  reason  which  occurs  to  him  why 
such  consensus  is  of  weight  (Conf.  of  Law,  21),  and  there  are  still 
other  reasons  which  he  does  not  state  and  which  I  venture  to  think  are 
even  more  accurate  and  certainly  more  applicable  to  complicated  jural 
and  modern  conditions.  I  may  add  that  no  department  of  jurispru- 
dence has  of  late  undergone  and  is  undergoing  greater  modifications 
than  that  which  in  primitive  times  regulated  the  principle  of  domicile. 

[3,  4]  This  matter  involves  the  principle  of  domicile.  The  principle 
of  "domicile,"  when  applied  to  the  conflicting  pretensions  of  the  inter- 
nal laws  of  different  sovereign  states,  is  a  part  of  private  international 
law.  When  applied  to  the  conflicting  pretensions  of  imperfectly  sov- 
ereign states  of  the  same  empire,  it  is  more  properly  classed  as  a  branch 
of  the  body  of  the  law  styled  "conflict  of  laws."  A  more  extended 
discussion  of  the  principle  of  domicile  than  is  usual  in  a  single  liti- 
gated case  is,  I  think,  desirable  in  this  matter,  which  presents  special 
features  made  more  clear  by  a  general  survey.  The  principle  of  domi- 
cile was  not  at  first  distinguished  in  the  cases  from  citizenship  and 
territoriality.  "Domicile,"  as  the  jurists  hold,  is  a  modem  doctrine, 
quite  distinct  from  "origo"  and  "residence"  of  the  Roman  law,  and 
also  distinct  from  the  later  territorial  conceptions,  and  with  this  opin- 
ion I  make  bold  to  concur.  It  was  Savigny,  I  think,  who  first  made 
clear  that  the  theory  of  origo  and  domicilium  in  Roman  law  applied 
only  to  a  person's  connection  with  an  urban  community.  That  domicile 
is  now  a  principle  outside  of  the  old  doctrines  of  territoriality  is  both 
certain  and  sure. 

In  the  instance  of  soldiers  and  sailors,  what  common  lawyers  now 
term  "domicile  of  origin"  is  generally  controlling  in  the  absence  of 
very  positive  proof.  Lauderdale  Peerage,  L.  R.  10  App.  Cas.  692, 
738 ;  s.  c,  17  Abb.  N.  C.  439.  Doubtless,  a  military  officer  as  well  as 
another  may  change  for  himself  his  domicile  of  origin  to  a  new  domi- 
cile called  "a  domicile  of  choice,"  which  then  for  juridical  and  admin- 
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istrative  purposes  takes  the  place  of  the  domicile  of  origin.  This  now 
inherent  right  of  change  Gen.  Grant  exercised  when  a  civilian,  and  his 
domicile  of  origin,  to  wit,  Missouri,  was  changed  to  a  domicile  of 
choice,  to  wit.  New  York.  His  first  domicile  of  choice,  prior  to  the 
year  1900,  was  in  the  state  of  New  York.  The  principle  of  domicile,  it 
should  be  observed  at  this  point,  relates  wholly  to  territory  and  not 
to  cities  or  towns.  Gen.  Grant's  residence  was  then  in  the  city  of 
New  York;  his  domicile  in  the  state  of  New  York.  The  question 
here  does  not  concern  Gen.  Grant's  first  domicile  of  choice,  but  con- 
cerns his  subsequent  domicile,  after  he  had  again  entered  the  regular 
army  at  the  close  of  the  Spanish  War.  Now,  I  take  it  that  a  domicile 
of  choice,  in  the  instance  of  a  military  officer,  is  to  be  resolved  on  very 
different  considerations  from  those  controlling  in  the  instance  of  a  non- 
military  man.  In  the  last  edition  of  his  work  on  Private  International 
Law,  Westlake  hc(s  some  very  weighty  observations  on  the  general 
principles  controlling  domicile  (chapter  14).  Westlake  demonstrates 
what  is  conceded  in  the  courts  of  this  state  (Dupuy  v.  Wurtz,  53  N.  Y. 
at  page  562),  that  the  principle  of  domicile  depends  wholly  on  the  facts 
of  any  given  case,  and  also  that  it  is  broad  enough  to  involve  very  com- 
plicated and  coniUcting  situations.  Westlake's  general  observations  are 
both  wise  and  acute.  The  general  observations  of  a  great  publicist  on 
a  question  of  this  character  are  entitled  to  respectful  consideration  in 
the  private  courts  of  all  coimtries,  while  in  the  public  courts  they  are 
often  controlling. 

It  is  constantly  repeated  in  the  books  of  the  law  that  the  acquisition 
of  a  new  domicile  depends  on  both  intention  (animus)  and  residence 
(factum),  and  also  that  a  change  of  domicile  can  be  effected  only  by 
a  combination  of  intention  and  fact,  animo  et  facto.  While  these  are 
accurate  expressions,  they  are  not  comprehensive;  the  real  difficulty 
always  in  a  case  of  this  character  is:  What  establishes  animus  and 
what  constitutes  factum  ?  Animus  (intention)  may  be  either  matter  of 
fact  or  matter  of  law ;  that  is  to  say  it  may  be  proved  as  an  independ- 
ent fact,  such  as  by  a  declaration  spoken  or  written  of  the  "de  cujus," 
or  it  may  be  presumed  as  matter  of  law  from  habitance  inconsistent 
with  any  other  intent  than  animus  manendi.  So  the  element  termed 
factum  may  be  made  out  by  actual  or  constructive  residence ;  that  is 
to  say,  residency  may  be  matter  of  fact  or  matter  of  law.  To  assume 
that  proof  of  animus  without  proof  of  actual  habitance  or  residence  in 
a  particular  city  or  town  is  never  enough  to  establish  domicile,  is  to 
mistake  the  principle  of  domicile,  or  to  reduce  it  to  a  rigid  formula, 
inconsistent  with  jural  necessities. 

[6]  The  jurists  of  the  world  entertain  much  more  delicate  concep- 
tions of  the  principle  of  domicile  than  those  just  stated;  e.  g.,  in  a 
case  where  a  person  abandons  his  former  domicile  of  choice,  and,  with 
intent  to  take  up  a  new  domicile  of  choice,  starts  toward  such  new 
domicile  of  choice  and  dies  in  itinere.  I  do  not  understand  that  the 
American  private  courts  intend  to  deny  the  truth  of  the  accepted  doc- 
trine of  the  publicists  of  the  world  and  hold  that  the  new  domicile  of 
choice  to  which  the  man  is  journeying  is  not  complete  the  moment  he 
so  puts  himself  in  motion.    Nor  do  I  understand  that  our  private  courts 
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deny  that  this  rule  would  be  entirely  different  if  the  domicile  so  left 
had  been  a  domicile  of  origin,  for  in  such  a  state  of  fact  it  is  conceded 
that  arrival  at  the  new  domicile  of  choice  must  be  established,  or  the 
domicile  of  origin  still  prevails.  These  are  but  some  of  the  many  deli- 
cate applications  of  the  principle  of  domicile.  I  am  aware  that  it  is 
sometimes  said  that  the  courts  of  this  country  do  not  recognize  the 
English  rules  governing  domicile  on  some  points.  Plant  v.  Harrison, 
36  Misc.  Rep.  649,  656,  74  N,  Y.  Supp.  411,  quoting  Jacobs,  Domicile, 
§  114.  Certainly  an  English  rule  of  domicile  is  important  only  when 
it  states  a  principle  of  domicile  of  universal  operation.  Notwithstand- 
ing such  statements  of  our  American  courts,  I  am  not  persuaded  that 
there  is  in  this  country  any  deliberate  policy  or  intention  to  repudiate 
generally  established  rules  of  private  international  dealing  on  any 
point. 

[8]  I  think  what  is  intended  to  be  held  in  the  American  cases  which 
appear  to  depart  from  established  rules  is  that  in  administrative  mat- 
ters, concerning  the  incidence  of  taxation  or  the  succession  to  estates, 
the  sovereign  states,  composing  the  United  States,  will  inter  se  deter- 
mine each  for  itself  the  principle  of  domicile  which  it  is  willing  to  en- 
force. Phillimore,  LIII.  Substantially  the  same  variation  from  inter- 
national principle  is  recognized  in  England  in  questions  concerning 
domicile  of  British  subjects  in  different  British  possessions.  Lord 
Cranworth,  in  Whicker  v.  Hume,  7  H.  L.  124,  adumbrating  the  ulti- 
mate, doctrine  announced  in  Moorhouse  v.  Lord,  10.  H.  L.  272 ;  cf . 
Bentwich,  Domicile  and  Succession,  19,  20;  and  Westlake,  366.  It 
would  be  singular  if  it  were  otherwise  within  the  range  of  purely  do- 
mestic questions.  If  we  examine  the  American  cases  apparently  devi- 
ating from  accepted  doctrines  of  private  international  law,  we  shall 
find  they  relate  to  domestic  matters  within  the  separate  spheres  of  the 
various  states  of  the  United  States.  Such  decisions  have  little  precise 
relation  to  private  international  law  or  to  the  facts  now  before  me  and 
bearing  on  the  last  domicile  of  a  deceased  federal  soldier  of  high  mil- 
itary rank.  All  I  mean  to  say  is  that,  in  the  absence  of  very  express 
and  weighty  adjudications  of  our  own  courts,  the  opinions  and  con- 
sensus of  the  publicists  and  of  the  public  courts  of  the  world  are  en- 
titled to  be  considered  in  American  courts  in  the  solution  of  such  a 
question  as  that  now  before  me  in  this  particular  matter. 

In  this  matter  of  Gen.  Grant's  estate,  the  profound  question  for  first 
consideration,  if  I  apprehend  it,  is  not,  as  argued,  whether  Gen.  Grant, 
an  officer  in  the.  regular  forces,  acquired  a  new  domicile  of  choice  in 
federal  territory,  but  whether  at  any  time  before  his  death  he  aban- 
doned his  domicile  of  choice  in  the  country  under  the  jurisdiction  of 
the  state  of  New  York.  It  is  not,  I  think,  correct  to  state  that  the  prin- 
ciple of  domicile  always  requires  one  domicile  of  choice  to  be  sup- 
planted by  an  actual  and  continuous  residence  in  some  other  city  or 
place  in  order  to  make  out  a  new  domicile  of  choice ;  or  is  it  accurate 
to  state  that  all  the  elements  which  constitute  a  new  domicile  of  choice, 
as  contradistinguished  from  domicile  of  origin,  must  be  made  out  with 
great  particularity  in  every  case  involving  the  abandonment  by  a  mil- 
itary man  of  a  mere  domicile  of  choice?   Jacobs'  text,  to  the  contrar}-. 
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is  somewhat  more  guarded  than  some  cases  quoting  it,  but  apparently 
not  sufficiently  guarded.  Section  201,  and  cases  cited,  note  4.  Dupuy 
V.  Wurtz,  53  N.  Y.  556,  is  commonly  regarded  as  a  case  upholding  the 
so-called  "American  doctrine"  of  the  necessity  of  making  out  a  new 
and  actual  domicile  somewhere  else  in  every  case  involving  the  claims 
of  conflicting  domiciles.  But  if  the  opinion  is  examined,  the  doctrine 
laid  down  will  be  found  to  be  carefully  limited  to  the  purposes  of  suc- 
cession a  testato  only.  It  is  not  an  authority  for  the  so-called  Amer- 
ican doctrine  in  extenso.  Now  that  our  citizens  frequently  reside  in 
Asia,  Japan,  or  Central  America,  we  should  be  extremely  guarded  in 
announcing  hard  and  fixed  doctrines  which  may  subject  them  unnec- 
essarily to  lexi  loci  domicilii,  not  to  their  advantage. 

[7]  A  domicile  of  choice  may  cease,  although  no  new  domicile  of 
choice  is  acquired.  This  is  an  accepted  principle  of  private  interna- 
tional law. 

[8]  Westlake  gives  the  correct  principle  when  he  says: 

"  *  *  *  When  the  domicile  which  is  abandoned  was  itself  acquired  by 
choice,  the  intention  may  be  limited  to  that  of  abandoning  it,  since  if  no  in- 
tention be  directed  towards  any  other  country,  the  domicile  of  origin  will  be 
reacquired  by  reverter  on  the  occurrence  of  the  necessary  fact,  which  it  will 
presently  be  seen  consists  merely  in  leaving  the  country  in  which  a  domicile 
had  been  acquired."    Friv.  Int  Law,  363. 

Now  this  I  apprehend  to  be  an  eminently  correct  statement  of  prin- 
ciple. In  Matter  of  Robitaille,  78  Misc.  Rep.  at  page  117,  138  N.  Y. 
Supp.  391, 1  took  occasion  to  note  Mr,  Wheaton's  approval  of  the  same 
principle  laid  down  in  the  case  of  the  "Indian  Chief" : 

"That  the  character  that  is  gained  by  residmce  ceases  by  nonresldence.  It 
is  an  adventitious  character  and  no  longer  adheres  to  him  from  the  moment 
he  puts  himself  in  motion,  bona  fide  to  quit  the  country  'sine  anlmo  rever- 
tendl." 

I  know  full  well  that  it  has  been  said  in  some  decisions  that  a  per- 
son cannot  be  without  a  domicile.  But  I  deny  that  in  any  case  it  was 
necessary  to  have  proceeded  so  far.  Savigny  says  it  is  a  rare  case,  but 
it  does  happen,  that  a  person  may  be  without  a  domicile.  Savigny, 
Priv.  Int.  Law,  63.  Now  Savigny  was  a  very  great  jurist.  The  con- 
sensus of  such  eminent  men  on  a  point  of  this  character  is  not  to  be. 
rejected  by  mere  implications  from  general  rules  applied  by  our  courts 
to  very  different  questions  and  very  different  states  of  fact.  I  am  very 
fully  aware  that  it  has  been  said  that  the  so-called  "American  doctrine 
of  domicile"  does  not  recognize  English  doctrines  on  some  such  points. 
But  I  am  not  thereby  persuaded  that  our  courts  do  not  recognize  a  rule 
of  private  international  law  concerning  this  particular  point.  In  Mil- 
ler V.  Burrows,  2  Edm.  Sel.  Cas.  157,  Judge  Edmunds  did  recognize 
it,  and  Judge  Edmunds  was  one  of  the  very  ablest  judges  this  state 
has  honored  in  the  course  of  its  long  judicial  history.  In  Miller  v. 
Burrows  Judge  Edmunds  distinctly  said: 

"The  question  is  not  whether  the  defendant  Is  a  resident  of  Indiana,  but 
whether  he  is  'not  a  resident  of  this  state.'  •  •  •  The  defendant  was  at 
one  time  a  resident  of  Indiana,  but  that  residence  he  has  abandoned,  •  •  v 
but  whether  he  will  take  np  Ms  residence  bere^  or  elsewhere,  he  is  yet  unde- 
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termlned.  •  •  •  XTntil  his  mind  shall  be  settled  on  that  point,  until  he 
shall  come  to  a  determination,  and  have  a  fixed  place  of  habitation,  with  an 
intention  of  staying  there,  he  cannot  be  said  to  liave  a  residence  anywhere." 

It  is  true  that  Judge  Edmunds,  in  the  opinion  just  quoted,  was  deal- 
ing only  with  residence,  but  not  residence  as  contradistinguished  from 
domicile.  He  evidently  had  in  his  mind  the  principle  of  domicile  when 
he  made  the  adjudication  quoted.  But  be  this  as  it  may,  and  if  I  am 
entirely  wrong  in  the  premises,  yet  I  think  it  is  shown  in  this  case  that 
Gen.  Grant's  domicile  at  the  time  of  his  death  was,  for  the  purposes 
of  this  matter,  not  in  this  state.  In  arriving  at  a  conclusion  in  this 
case  I  have  felt  obliged  to  take  into  consideration  the  nature  of  our 
federal  government  and  the  separate  sovereignty  exercised  by  the  fed- 
eral government  of  the  United  States. 

As  there  is  in  most  instances  an  established  domicile  to  start  from, 
either  of  origin  or  choice,  it  is  apparent  that  the  burden  of  making  out 
a  change  of  domicile  of  a  person  sui  juris  rests  ordinarily,  as  said  in 
some  cases,  on  those  asserting  it.  If  we  assume  that  Gen,  Grant's 
domicile  of  choice,  and  not  his  domicile  of  origin,  is  fixed  at  New  York 
up  to  the  year  .1899,  when  he  again  entered  the  regular  army,  and  that 
this  domicile  of  choice  is  presumed  to  continue,  the  burden  of  show- 
ing his  change  of  domicile  is,  under  the  cases,  primarily  on  those  as- 
serting it  in  this  proceeding.  But  even  if  this  is  true  in  this  matter, 
I  think  Gen.  Grant's  New  York  domicile  of  choice  is  sufficiently  shown, 
for  the  purpose  of  this  matter  to  have  been  changed  to  a  domicile  in 
federal  territory  animo  et  facto.  While  it  is  true,  as  stated  above,  that 
the  burden  ordinarily  rests  on  the  person  asserting  it,  to  make  out  a 
change  in  an  established  domicile  of  choice,  yet  we  should  remember 
that  the  incidence  of  a  tax  must  always  be  made  out  by  the  state  or  it 
will  be  resolved  against  the  taxing  power.  For  this  reason  I  take  leave 
to  doubt  that  there  is  any  dominant  presumption  applicable  to  this  par- 
ticular case. 

[9]  Before  proceeding  to  consider  mere  definitely  the  last  domicile 
of  Gen.  Grant  in  federal  territory,  let  me  for  a  moment  again  turn 
to  the  law  of  civilized  nations  concerning  the  domicile  of  military  and 
other  officers  of  high  rank  and  fixed  station.  The  French  Code,  for 
example,  now  provides  that,  where  any  office  is  for  life,  the  presvunp- 
tion  of  law  is  that  the  domicile  of  the  officer  is  in  the  place  where  his 
functions  must  be  discharged,  and  the  law  admits  of  no  proof  to  the 
contrary.  Phillimore,  §  CLI.  It  was  a  very  old  rule  of  Roman  law 
that  a  soldier  would  be  presumed  to  have  his  domicile  in  the  place 
where  he  served.  D.  50,  23.  An  ecclesiastic  is  for  the  same  reason 
presumed  to  be  domiciled  at  the  place  of  his  cure.  Phillimore,  § 
CLXXXIV.  The  substance  of  the  sensible  rule  of  the  French  Code 
is  observed  generally  in  Europe  whenever  official  obligations  are  incon- 
sistent with  a  domicile  elsewhere  than  at  the  place  where  the  duties  of 
the  permanent  office  must  be  discharged.  The  rule  in  question,  I  may 
observe,  is  very  ably  discussed  by  Sir  H.  Jenner  Fust  in  Craigie  v. 
Lewin,  3  Curt.  Ecc.  435,  although  some  expressions  of  that  opinion  are 
now  much  modified  by  later  authority.  I  do  not,  however,  cite  these 
foreign  examples  as  having  a  direct  bearing  here  on  any  other  point 
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than  the  mere  probability  that  Gen.  Grant's  de  facto  domicile  was  in 
federal  territory  after  he  abandoned  his  home  in  the  city  of  New 
York,  a  question  of  fact  which  I  shall  presently  consider  more  care- 
fully. 

[10]  In  the  judicial  determination  of  the  last  domicile  of  a  general 
officer  in  the  regular  military  service  of  our  federal  government  many 
things  are  entitled  to  consideration  which  would  not  be  pertinent  to  a 
determination  of  the  domicile  of  a  civilian.  The  private  courts  of  all 
the  great  nations  do,  I  think,  recognize  a  distinction  in  their  application 
of  tihe  principle  of  domicile  to  the  military  status.  I  am  quite  aware 
that  it  is  now  a  general  rule  that  a  soldier  does  not  acquire  a  domicile 
in  the  place  where  he  is  stationed,  but  this  is  not  to  say  that  an  Amer- 
ican officer  may  not  acquire  a  domicile  in  federal  territory  of  the 
United  States  if  his  actual  residence  in  such  federal  territory  is  coupled 
with  animus  manendi  there  after  his  duty  expires.  The  ordinary  mod- 
ern rule — that  a  soldier  does  not  change  his  domicile  by  foreign  serv- 
ice— is  in  any  event  a  mere  presumption  which  may  be  rebutted  in  any 
case ;  it  is  not  properly  a  rule  of  law.  Ames  v.  Duryea,  6  Lans.  155, 
affirmed  61  N.  Y.  609.  The  opposite  doctrine  indeed  was  once  the  rule 
of  the  British  courts,  and  a  British  soldier  stationed  in  India  then  ac- 
quired a  domicile  in  the  country  where  he  was  stationed.  Phillimore, 
CLIV.  There  is,  I  think,  no  fixed  rule  of  law  which  prevented  Gen. 
Grant,  when  he  is  proved  to  have  abandoned  New  York  as  his  domi- 
cile de  facto  and  fuced  his  residence  at  Governor's  Island,  from  con- 
stituting his  future  domicile  of  choice  anywhere  in  federal  territory. 
His  actual  residence  in  federal  territory  was  sufficient  to  enable  him  by 
mere  intention  to  fix  a  domicile  anywhere  else  in  federal  territory. 

When  a  federal  officer  breaks  up  his  home  and  departs  from  a  mere 
residence  of  choice  to  a  permanent  military  station  of  the  United 
States  in  federal  territory,  where  he  continually  resides,  certainly  his 
residence  de  facto  is  then  in  federal  territory  whatever  his  domicile 
of  origin,  his  domicile  de  jure,  or  prior  domicile  of  choice  may  be. 
When  Gen.  Grant  gave  up  his  home  in  New  York  City  and  took  up  his 
permanent  and  only  residence  with  his  entire  family  at  his  headquar- 
ters in  Governor's  Island,  he  "was  thereafter  actually  living  in  federal 
territory,  and  it  appears  that  he  had  then  forever  abandoned  his  private 
residence  in  New  York  City.  Can  we  say  that  such  abandonment  and 
actual  residence  are  of  no  weight  in  his  case  when  we  have  the  element 
of  abandonment  and  of  actual  residence  animo  manendi  in  federal 
territory  fully  established  ?  On  the  contrary,  I  take  it  that  Gen.  Grant's 
actual  abandonment  of  New  York  and  his  subsequent  permanent  resi- 
dence in  federal  territory  are  in  this  particular  case  very  significant 
facts. 

The  surrogate  had  occasion  to  observe  before  in  this  opinion  that 
the  principle  of  domicile  always  relates  to  territory,  or  to  states  at  large, 
and  never  to  cities  or  particular  towns.  The  principle  of  domicile  can- 
not now  relate  to  a  city  or  town,  because  it  is  always  the  invocation  of 
the  larger  law  of  a  state  or  territory.  This  point  is  so  elementary  and 
so  well  established  as  to  need  no  citation  of  authority.  The  arguments 
of  counsel  for  either  party  are  broad  of  the  point  when  this  case  is 


Digitized  by 


Google 


576  144  NBW  TOBK  8UFFLBUBNT  (Sor.  CL 

treated  as  one  involving  a  domicile  either  in  the  city  of  Washington  or 
the  city  of  New  York.  There  is  now  no  such  thing  in  law  as  a  domicile 
in  a  particular  city.  One  is  domiciled  in  a  country  or  territory,  although 
he  may  reside  in  a  particular  city.  The  contrary  notion  is  to  confuse 
domicile  with  residence.  In  Roman  law,  when  the  city  state  was  the 
imperium,  domicile  in  a  city  could  exist.  But  not  now.  If  it  be  made 
out  here  that  Gen.  Grant  while  actually  residing  permanently  in  federal 
territory,  to  wit,  in  this  case,  while  at  Governor's  Island,  animo 
manendi,  or  while  on  duty  expressed  his  intention,  as  he  did  in  fact,  of 
always  continuing  to  live  in  federal  territory,  to  wit,  the  city  of  Wash- 
ington, we  have,  I  think,  the  union  of  animus  (intent)  and  factum  (ac- 
tual residence)  necessary  to  constitute  his  last  domicile  of  choice  in  fed- 
eral territory  by  the  most  stringent  rule  of  the  American  cases.  Such 
union  of  anmius  and  factum  brings  Gen.  Grant  within  the  doctrine  of 
those  early  New  York  cases  which  are  presumed  by  comptroller's  coun- 
sel to  establish  a  doctrine  of  private  international  law,  that  in  every 
case  where  a  new  domicile  of  choice  is  alleged  as  against  a  former  dom- 
icile of  choice  actual  residence  in  the  new  domicile  of  dioice  must  be 
established.  The  surrogate  has  examined  the  New  York  adjudications 
cited  on  this  point,  and  he  again  takes  leave  to  doubt  that  they  were 
ever  intended  to  lay  down  so  universal  a  proposition ;  but,  if  they  were 
so  intended,  Gen.  Grant's  case  falls  within  the  rigidity  and  inflexibility 
of  the  principle.  The  city  of  Washington  is  but  one  geo^phical  point 
in  federal  territory,  while  Governor's  Island  is  another.  This  is  enough 
to  make  out  his  actual  residence  in  federal  territory.  His  animus  ma- 
nendi there  is  proved  as  a  fact. 

[11]  That  the  state  of  New  York  has  concurrent  jurisdiction  with 
the  federal  authority  in  some  few  instances  at  Governor's  Island  does 
not  make  that  great  military  station  any  the  less  federal  territory,  and 
federal  territory  only  for  the  purpose  of  this  matter.  That  a  citizen 
of  the  United  States  may  now  have  a  federal  domicile,  as  contradis- 
tinguished from  a  domicile  in  a  particular  state  of  the  Union,  no  longer 
needs  argument:    It  is  settled  law. 

[12]  I  am  quite  aware  that  this  is  a  case  of  difficulty,  very  great 
difficulty,  but  I  am  persuaded  that  in  justice  the  state  of  New  York  has 
not  made  out  its  contention  that  the  estate  of  Gen.  Grant  is  subject  to 
the  tax  claimed  from  it. 

Enter  decree  accordingly. 
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(83  Misc.  Bep.  90.) 

STBIN  et  aL  t.  LEHIGH  VALLEY  B.  GO. 

(Supreme  0>iirt,  Appellate  Term,  First  Department    December  11,  1913.) 
Cabbiibs  (I  99*) — Cabbiaob  ov  Goods— Deiat  xn  Dxlivebt— Nbquoence  or 

GONSIQITEE. 

A  consignee,  on  notice  of  the  arrival  of  goods,  two  or  three  days  later 
sent  a  truckman  with  the  notice,  on  which  defendant's  clerk  wrotcf  the 
word  "short,"  Indicating  that  the  goods  could  not  be  found,  and  on  a 
second  arrival  notice  the  consignee  brou^t  the  original  notice  and  was 
told  that  they  could  not  be  found,  and  three  days  after  was  again  told 
the  same.  Held  that,  although  the  consignee,  on  application  to  defeud.- 
ant's  clerk  in  charge  of  shortages,  would  have  received  the  goods,  he  had 
done  his  whole  duty  by  his  demands  made  and  could  recover  for  delay 
In  delivery. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  If  415-426;  Dec. 
Dig.  J  9».*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  bv  Benjamin  Stein  and  another  agaunst  the  Lehigh  Valley 
Railroad  Company.  From  a  judgment  in  favor  of  the  defendant, 
plaintiffs  appeal.    Reversed,  and  new  trial  ordered. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

A.  L.  Kalman,  of  New  York  City,  for  appellants. 

Stewart  C.  Pratt,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  plaintiffs  brought  an  action  against  the  defend- 
ant railroad  company  claiming  that  tiie  defendant  had  failed  and  neg- 
lected to  deliver  certain  goods  consigned  to  them  within  a  reasonable 
time ;  that  the  goods  were  intended  for  a  certain  season ;  and  that,  by 
reason  of  the  defendant's  failure  to  deliver  within  a  reasonable  time, 
the  goods  could  not  be  used  during  the  season  for  which  they  were 
intended,  and  thereby  became  valueless  or  almost  valueless. 

It  appears  undisputed  that  the  goods  were  actually  received  by  the 
defendant  in  New  York  on  April  29th,  and  that  on  that  day,  and  be- 
fore the  goods  were  checked  out  of  the  car  in  which  they  had  arrived, 
an  arrival  notice  was  sent  to  the  plaintiffs.  On  May  2d,  the  plaintiffs 
sent  a  truckman  to  the  defendant's  pier  with  the  arrival  notice.  The 
truckman  paid  the  carrying  charges,  but  failed  to  obtain  the  goods. 
The.  clerk  to  whom  the  notice  was  tendered  wrote  the  word  "short" 
across  the  notice.  The  word  "short"  is  concededly  the  term  used  when 
goods  cannot  be  found  on  the  unloading  of  a  car  in  which  they  were 
supposed  to  be  shipped.  On  May  2d,  the  defendant  sent  the  plaintiffs 
a  second  arrival  notice.  On  May  4th,  one  of  the  plaintiffs  in  person 
asked  for  the  goods,  bringing  the  original  notice  marked  short,  and  a 
clerk  again  stated  that  ttie  goods  could  not  be  found,  and  added: 
"Don't  you  see  they  are  marked  short?"  On  May  7th  the  same  plain- 
tiff called  at  defendant's  office  again,  and  asked  for  the  goods.  The 
clerk  again  failed  to  find  the  goods,  and  advised  the  plaintiff  to  put  in 
a  claim,  which  the  plaintiff  did  on  May  10th.  On  May  17th  the  plain- 
tiffs received  a  third  arrival  notice,  but  made  no  further  efforts  to  ob- 
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tain  the  goods,  relying  on  the  claim  which  they  had  put  in.  The  de- 
fendant attempts  to  meet  this  evidence  by  showing  the  arrival  of  the 
goods  on  April  29th,  and  the  sending  out  of  the  successive  notices, 
and  by  showing  that  the  person  in  charge  of  shortages  was  the  proper- 
ty clerk,  and  that  if  the  plaintiffs  had  applied  to  him  they  would  have 
received  the  goods. 

It  is  the  contention  of  the  defendant  that  the  plaintiffs  were  n^li- 
gent  in  failing  to  make  other  and  further  efforts  to  obtain  the  goods, 
and  especially  in  failing  to  apply  to  the  proper  clerk  in  charge  of  the 
shortages. 

Upon  this  record  I  cannot  find  that  the  defendant's  contention  is 
sustained.  It  was  the  defendant's  duty  as  carrier  to  deliver  the  goods 
on  reasonable  demand.  The  plaintiffs  made  three  demands  upon 
persons  apparently  held  out  as  ftie  clerks  by  whom  deliveries  were  to 
be  made,  men  who  were  working  in  defendant's  office  at  a  desk 
marked  "answers."  It  was  not  the  duty  of  the  plaintiffs  to  go  fur- 
ther, and  at  their  peril  ascertain  the  business  organization  of  the  de- 
fendant, or  whether  there  was  a  man  in  that  organization  whose  duty 
it  was  to  seek  out  shortages.  The  plaintiffs  had  done  their  full  duty 
when  they  made  three  fruitless  demands  on  the  defendant  in  its  of- 
fice, upon  clerks  who  were  apparently  clothed  with  authority  to  an- 
swer inquiries,  especially  when  one.  of  these  clerks  then  told  them  to 
make  a  claim,  and  the  daim  was  received  and  investigated  by  the  de- 
fendant. The  plaintiffs'  failure  to  make  these  inquiries  of  the  clerk 
in  actual  charge  of  the  shortages  would  be  material  only  if  the  plain- 
tiffs failed  to  prove  that  they  made  inquiries  of  the  persons  held  out 
for  this  purpose. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
appellants  to  abide  the  event.    All  concur. 


(S3  Misc.  Bep.  144.) 

CITY  OF  BUFFALO  v.  EBIB  B.  CO. 

(Supreme  Court,  Equity  Term,  Erie  Ck)anty.    December  1,  1018.) 

1.  Dedication  (§  19») — Designation  in  Map. 

Streets  shown  upon  a  map  filed  and  recorded  by  the  owners,  and  with 
reference  to  which  lots  therein  were  conveyed,  were  thereby  dedicated  as 
such  to  the  public 

[Ed.  Note. — For  other  cases,  see  Dedication,  C!ent.  Dig.  H  86,  87-47; 
Dec.  Dig.  i  19.«] 

2.  Dedication  (|  44*) — Stbekts — Sdfficienct  op  Evidence. 

ETidence,  in  an  action  by  a  city  to  enjoin  defendant  railroad's  use  of 
a  strip  crossing  and  obstructing  several  streets,  held  not  to  show  that  it 
was  the  intention  of  the  owners  who  made  and  recorded  a  map  covering 
the  strip  in  question  to  carry  each  of  the  five  streets  over  and  across  the 
strip,  but  to  show  a  reservation  thereof  as  against  any  rl^t  of  crossing 
by  the  public. 

[Ed.  Note. — ^For  other  cases,  see  Dedication,  Cent  Dig.  {{  85-87;  Dec 
Dig.  I  44.*] 

3.  Dedication  (J  19*) — ^Nonubee. 

Where  a  map.  made  and  recorded  by  owners  did  not  confer  on  the  put>- 
lic  the  right  to  cross  a  strip  known  as  the  "canal  strip,"  the  fact  that 
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the  propMed  ctinal  was  never  In  fact  constracted  did  not  change  the  situa- 
tion or  enlarge  the  rights  of  the  pnbUc  therdn. 

[Ed.  Notfc— For  other  cases,  see  Dedication,  Cent  Dig.  K  36,  37-47; 
Dec.  Dig.  f  19.»] 

4.    HlOHWATS  (I  7*) — STSKETS — ESTABLISHMENT  BT  PbESCBIPTION  OB  USEB. 

Under  State  Highway  Law  (Consol.  Laws  1909,  c.  25)  §  209,  declaring 
that  all  land  nsed  by  the  public  as  a  highway  for  20  years  or  more  shall 
become  a  highway,  such  land  must  have  been  used  by  the  general  public 
as  a  highway  under  a  claim  of  right,  without  interruption  or  substantial 
change,  for  at  least  20  years,  and  must  have  been  kept  in  repair,  taken 
charge  of,  and  ad(H>ted  by  the  public  authorities,  so  that  the  town  or  dty 
has  become  responsible  for  injuries  to  travelers  from  the  negligence  of 
its  highway  officers,  and  so  that  persons  obstructing  it  may  be  subject  to 
a  fine  under  the  statute. 

[Ed.  Note.— For  other  cases,  see  Highways,  Cent  Dig.  Sf  10,  12-14,  16, 
•    18;  Dec.  Dig.  t  7.»]. 
6.  Highways  (8  17*) — Injunction  Aoainst  Obstruction — Bxkbcisb  of  Pub- 
lio  authobity, 

In  a  city's  proceeding  to  enjoin  defendant  railroad's  use  of  a  strip  of 
land  as  an  obstruction  to  certain  streets,  evidence  held  not  to  show  that 
the  public  authorities  bad  ever  accepted  or  exercised  control  over  the  dis- 
puted crossings,  so  as  to  establish  a  way  tS  prescription  under  Highway 
Law  (Consol.  Laws  1909,  c.  25)  {  209,  providing  the  essentials  of  a  high- 
way by  prescription. 

[Ed.  Note.— For  other  cases,  see  Highways,  Cent  Dig.  {  24;   Dec.  Dig. 
117.*]    • 
6.  Highways  (|  7*) — ^Establishment  of  Steeiet — Pbescription. 

To  establish  a  highway  by  prescription,  land  in  question  must  have  been 
nsed  by  the  public  with  the  actual  or  implied  knowledge  of  the  owners,  ad- 
versely, under  claim  or  color  of  right  and  continuously  for  the  period  re- 
quired to  bar  an  action  for  the  recovery  of  possession  of  land. 

[Ed.  Note.— For  other  cases,  see  Highways,  Cent  Dig,  H  10,  12-14,  16, 
18;   Dec.  Dig.  I  7.»] 

J.  Highways  (i  17*)  —  Injunction  Against  Obstbuction  —  Suitioibncy  or 
EviDENCK — Pubuc  Useb. 

In  a  city's  action  to  enjoin  a  railroad's  use  of  a  strip  of  land  inter- 
secting several  streets  and  obstructing  through  travel  thereon,  evidence 
held  not  to  show  a  continuons,  uninterrupted,  public  use  of  the  street  un- 
der claim  or  color  of  right,  but  to  show  that  such  use  as  was  made  was 
permissive. 

[Ed.  Note. — ^For  other  cases,  see  Highways,  Cent  Dig.  %  24;   Dea  Dig. 
f  17.«] 
8;  Judgment  ((  736*) — Conclusiveness — Mattebs  Concluded. 

In  a  city's  action  against  a  railroad  to  enjoin  Its  exclusive  use  of  a  strip 
of  land  occupied  by  tracks  Intersecting  five  streets  and  to  establish  public 
right  of  travel  thereover,  a  judgment  in  a  former  action  to  establish  a 
right  to  cross,  that  as  to  one  street,  the  city  had  never  acquired  any  right 
of  crossing,  was  conclusive  as  to  that  street  but  not  res  judicata  as  to 
the  other  four  streets. 

[Ed.  Note. — For  other  cases,  see  Judgment  Cent  Dig.  i|  1264,  1265; 
Dec.  Dig.  i  736.*] 

9.  Courts  (|  90*) — Bules  or  Decision — "Stare  Deoibib." 

In  a  <dty's  action  against  a  railroad  to  enjoin  its  exclusive  use  of  a 
strip  of  land  intersecting  a  number  of  streets,  and  to  establish  a  public 
right  of  crossing,  where  the  controlling  facts  were  the  same  as  in  a  previ- 
ous action  In  respect  to  only  one  of  such  streets,  wherein  it  was  deter- 
mined that  the  city  had  no  right  of  crossing,  the  doctrine  of  stare  de- 
cisis applied,  and  the  defendant  was  entitled  to  its  benefit;   the  doctrine 
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being  fhat,  when  e:  conrt  has  once  laid  down  a  principle  of  law  as  ap- 
plicable to  a  certain  state  of  facta,  it  will  adhere  to  that  principle  and 
apply  It  to  all  future  cases  where  the  facts  are  substantially  the  same,  as 
making  for  the  certainty  and  stability  of  the  law. 

[Ed.  Note.— For  other  cases,  see  C!ourts,  Cent  Dig.  |{  313-321,  351 ;  Dec 
Dig.  i  90.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  7,  pp.  6027,  6628.] 

Injunction  by  the  City  of  Buffalo  against  the  Erie  Railroad  Company. 
Complaint  dismissed. 

Clark  H.  Hammond  and  Jeremiah  J.  Hurley,  both  of  Buffalo,  for 
plaintiff. 
Adelbert  Moot  and  John  W.  Ryan,  both  of  Buffalo,  for  defendant 

WHEELER,  J.  This  is  an  action  in  equity,  in  which  the  city  of 
Buffalo  seeks  to  compel  defendant,  by  injtinctive  decree,  to  remove  its 
tiles  and  rails  from  certain  alleged  streets,  and  enjoining  the  defend- 
ant from  preventing  the  plaintiff,  its  citizens  and  inhabitants,  from  the 
use  of  these  streets  as  public  highways,  which,  it  is  claimed,  cross  the 
defendant's  tracks.  The  streets  in  question  are  Kentucky,  Termessee, 
Vincennes,  Alabama,  and  Vandalia  streets. 

The  complaint,  in  substance,  alleges  that  the  tracks  of  the  defendant 
have  been  laid  across  these  streets,  and  that  the  defendant  has  con- 
tinuously prevented  the  use  and  occupation  of  the  said  streets  by  the 
public,  by  the  storage  of  trains  of  cars  upon  the  tracks,  whereby  cross- 
ing is  hindered  and  obstructed. 

The  evidence  shows  that  on  or  about  the  year  1836,  James  D.  Bemis, 
Pierre  A.  Barker,  John  W.  Clark,  and  Roswell  W.  Hastings  were  the 
owners,  as  tenants  in  common,  or  by  equity  ownership,  of  a  tract  of 
land  in  the  city  of  Buffalo,  known  as  Inner  Lots  Nos.  S3,  54,  55,  and 
56;  that  in  that  year  they  caused  said  lots  to  be  plotted  and  divided 
into  subdivision  lots,  and  caused  a  map  thereof  to  be  made  showing 
certain  streets  and  highways,  and  among  them  the  streets  in  question. 
These  parties  sold  and  conveyed  to  various  parties,  lots  according  to 
this  survey,  and  described  them  as  bounded  and  abutting  upon  each 
of  the  public  streets  and  highways  appearing  on  such  map. 

On  the  14th  of  April,  1838,  the  said  Bemis,  Barker,  Clark,  and  Has- 
tings made  and  executed  between  themselves  a  deed  of  partition,  by 
which  they  conveyed  to  each  in  severalty  various  parts  of  said  prem- 
ises, or  subdivision  lots,  according  to  the  map  or  survey  referred  to 
above.  To  this  deed  was  attached  the  plot  or  map  in  question,  and  the 
deed,  with  the  map  attached,  was  recorded  in  the  Erie  county  clerk's 
office,  and  thus  became  a  public  record. 

[1]  The  plaintiff  contends  that  the  streets  laid  down  on  this  map 
by  the  acts  above  recited  were  thereby  dedicated  as  such  to  the  pub- 
lic. The  contention  of  the  plaintiff  in  this  respect  cannot  be  ques- 
tioned. The  questions,  however,  remain  whether  Kentucky,  Tennessee, 
Vincennes,  Alabama,  and  Vandalia  streets  were  in  fact  platted  and  laid 
out  over  and  across  what  is  known  in  this  litigation  as  the  "canal 
strip,"  and  second,  whether  there  ever  has  been  such  a  public  user 
of  them  over  the  strip  as  amounts  to  a  dedication  for  such  purposes. 

*For  otber  cases,  sm  suae  topic  t  {  numbsb  In  Deo.  ft  Am.  Digs.  1907  to  data,  ft  Bep'r  Indaze* 
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To  understand  the  question  presented,  it  is  necessary  to  have  before 
us  the  map  made  and  filed,  a  section  of  which  is  attached  to  this  opin- 
ion. Attention  is  here  called  to  the  strip  of  land  50  feet  in  width, 
bounded  on  one  side  by.  Ottawa  street,  and  on  the  other  bv  Tecumseh 
street,  known  and  spoken  of  in  this  litigation  as  the  "canal  strip." 

A  canal  was  never,  in  fact,  dug  or  excavated  on  this  strip  of  land ; 
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but  in  the  year  1851  the  owners  of  the  tract  sold  and  conveyed  the  strip 
to  the  Buffalo  &  New  York  City  Railroad  Company  for  railroad  pur- 
poses. By  various  mesne  conveyances,  the  title  to  this  strip  has  passed 
to  and  is  now  vested  in  the  Erie  Railroad  Company.  The  evidence 
shows  that  the  grantee  of  this  strip  first  laid  upon  it  a  single  track, 
then  two  were  laid,  then  three.  Subsequently  this  defendant,  or  its 
predecessors  in  title,  became  the  owners  by  purchase  of  all  the  land 
fronting  on  Ottawa  street  from  Louisiana  street  to  Hamburgh  street, 
and  extending  south  from  the  south  line  of  Ottawa  street  100  feet. 
.Thus  being  the  owners  of  lands  on  both  sides  of  Ottawa  street,  the 
railroad  petitioned  to  have  Ottawa  street  closed,  and  by  resolution  of 
the  common  council  of  the  city  passed  July  14,  1879,  the  street  was 
closed  and  discontinued.  Probably  the  conveyances  of  the  lands  front- 
ing on  Ottawa  street  operated  to  carry  the  legal  tide  of  the  grantee  to 
the  center  of  the  street,  and  this  gave  the  railroad  the  title  to  the  en- 
tire street.  Whether  this  be  true  or  not  is  unimportant  here,. because 
the  city  itself  never  had  the  fee  of  the  street,  and,  if  the  railroad  title 
is  imperfect  in  any  respect,  the  owners  alone  can  complain. 

In  any  event,  after  Ottawa  street  was  closed,  the  railroad  company 
laid  additional  tracks  on  the  land  formerly  known  as  Ottawa  street, 
and  also  along  the  strip  of  land  purchased  and  lying  south  of  Ottawa 
street.  In  this  way  what  is  known  as  the  Hamburgh  street  yard  of 
the  Erie  Railroad  in  Buffalo  has  been  acquired,  and  is  now  in  use  by 
the  defendant  in  the  same  general  manner  that  railroad  yards  are  or- 
dinarily used.  There  are  some  10  or  11  different  tracks  in  the  yard, 
and  on  these  tracks  cars  are  stored.  For  many  years,  it  appears  it  has 
been  the  custom  of  the  defendant  to  place  cars  on  these  trades  and 
sidings  without  any  recognition  of  any  right  of  the  general  public 
to  cross  its  tracks  and  property  where  these  streets  come  to  its  prop- 
erty. 

The  allegations  of  the  complaint  are  that  for  years  the  defendant 
has  obstructed  and  blocked  these  crossings.  The  dbject  of  this  action 
is  to  enjoin  such  obstructions,  and  to  open  a  way  over  the  company's 
tracks  to  the  streets  on  the  opposite  side. 

[2]  It  is  contended  by  the  plaintiff  that  it  was  the  purpose  and  in- 
tention of  the  makers  of  the  map  to  carry  each  of  the  five  streets  in 
question  over  and  across  the  canal  strip ;  and  to  give  those  purchas- 
ing lots  fronting  on  these  streets  the  right  of  unobstructed  travel 
across  the  canal  strip  for  general  highway  purposes.  This  involves  a 
careful  study  of  the  map  and  conditions  as  they  existed  at  the  time 
of  its  making  and  filing.  It  will  be  noticed  that,  although  the  50-foot 
strip  called  the  canal  strip  is  not  so  specifically  named,  it  is  referred 
to  in  other  deeds  by  and  between  the  parties  as  a  strip  reserved  for 
canal  purposes,  and  its  connection  with  the  Buffalo  creek  or  river  at 
both  ends  clearly  indicates  that  it  was  the  original  purpose  and  in- 
tention of  the  makers  of  this  survey  or  map  that  a  canal  should  be 
dug  within  its  outer  lines,  and  used  as  a  canal  or  slip  for  boats  in  con- 
nection with  water  navigation.  This  map  was  made  not  long  after  the 
construction  of  the  Erie  Canal,  and  the  citizens  of  Buffalo  were  fully 
alive  to  the  possibilities  and  advantages  incident  to  the  commerce 
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through  the  canal  and  the  Great  Lakes.'  We  must  therefore  assume 
that  the  makers  of  this  intended  to  construct  a  canal  or  slip  within 
the  lines  of  this  50-foot  strip,  for  the  use  of  boats  or  vessels,  and  that 
to  facilitate  and  provide  for  Ae  expected  commerce  they  laid  out  Otta- 
wa street  on  the  south  side  and  Tecumseh  street  on  the  north  side 
of  the  canal,  so  there  should  be  ample  means  of  getting  to  it,  and  load- 
ing and  unloading  boats  which  might  enter  it.  Ottawa  and  Tecumseh 
streets  were  also  doubtless  laid  out  for  the  further  purpose  of  facili- 
tating conununication  between  the  five  streets  running  up  to  and  into 
Ottawa  and  Tecumseh  streets. 

Had  their  original  purpose  been  carried  out,  and  the  canal  in  fact 
been  dug,  such  construction  would  have  effectually  prevented  the  cross- 
ing of  the  canal  by  those  using  these  streets,  and  their  only  means  of 
going  from  one  side  of  the  canal  to  the  other  would  have  been  by  way 
of  Louisiana  street  on  the  west,  or  Hamburgh  street  on  the  east.  Cer- 
tainly there  is  nothing  to  indicate  that  purchasers  of  lots  on  either  of 
the  five  streets  in  question  would  have  had  the  right  to  have  bridges 
constructed  across  such  a  canal  for  their  benefit.  We  all  know  that 
canals  or  slips  of  this  general  character  in  the  city  of  Buffalo  did  not 
have  such  bridges  at  every  street  which  came  to  their  banks,  and  that 
such  bridges  would  naturally  interfere  with  the  use  of  the  canals  for 
the  purposes  for  which  they  were  designed.  That  the  owners  of  the 
tract  in  question  had  no  intention  of  carrying  these  five  streets  across 
the  canal  strip  is  shown  by  the  fact  that  the  lines  indicating  the  bound- 
aries of  the  canal  are  drawn  the  entire  length  without  a  break  in  their 
continuity;  whereas,  where  these  streets  intersect  other  streets,  the 
lines  are  brokefa,  and  the  street  comers  are  indicated  by  lines  at  right 
angles  to  each  other. 

We  therefore  are  forced  to  the  conclusion  that  the  makers  of  the 
map  in  questi<Mi  clearly  indicated  by  the  map  itself  that  these  five 
streets  were  not  origindly  intended  to  be  earned  over  and  across  the 
canal;  on  the  other  hand,  the  owners  and  makers  of  the  map  made 
it  known  to  all  who  might  purchase  lots  with  reference  to  the  map 
that  the  owners  reserved  to  themselves  the  unobstructed  use  of  this 
canal  strip,  without  any  such  right  of  crossing  by  the  public.  In  other 
words,  it  is  clear  to  our  mind  that  each  of  these  streets  in  question 
only  extended  to  the  south  line  of  Ottawa  street  on  the  one  hand  and 
to  Uie  north  line  of  Tectmiseh  street  on  the  other. 

If  this  view  be  correct,  then  the  public  had  no  right  to  insist  on 
keeping  the  canal  strip  unobstructed,  and  there  can  be  said  to  be  no 
public  dedication  of  streets  over  and  across  the  strip  by  reason  of  the 
filing  of  the  map  in  question. 

[3]  We  think  it  also  follows  that,  if  the  filing  of  the  map  did  not 
confer  on  the  public  the  right  to  cross  originally,  the  fact  that  the  pro- 
posed canal  was  never  in  fact  dug  did  not  change  the  situation  or  en- 
large tiie  rights  of  the  public  in  the  strip.  Those  rights  are  to  be 
measured  and  ascertained  by  the  rights  conferred  by  the  filing  of  the 
map,  and  the  owners  of  the  fee  had  the  right  to  sell  and  convey  to 
purchasers  of  the  canal  strip  all  the  rights  reserved  to  themselves. 
This  conveyance  by  the  owners  to  the  defendant's  predecessor  in  title 
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indicates  that  they  considered  they  had  the  right  to  convey.  There- 
fore it  is  that  the  defendant  in  this  action  by  the  deed  from  the  original 
owners  and  mesne  conveyances  stands  vested  with  all  the  title  and 
rights  of  the  original  owners  in  the  canal  strip,  and  that  right  cannot 
now  be  questioned  or  attacked  unless  the  railroad  or  its  predecessors 
in  title  have  done  or  suffered  something  to  be  done  which  amounts  to 
a  dedication  of  a  public  highway  crossing  over  these  streets  independ- 
ent of  any  rights  conferred  by  uie  public  filing  of  the  map  in  question. 

It  is  contended  that,  even  though  the  dedication  by  map  did  not  op- 
erate to  carry  these  five  streets  over  the  canal  strip  (now  the  railroad 
property),  nevertheless,  such  street  crossings  have  been  established 
by  general  recognition  of  such  a  right  and  by  actual  user  for  highway 
purposes. 

[4]  It  is  unquestionably  the  law  that  a  public  street  may  be  estab- 
lished by  long-continued  use  and  recognition.  The  State  Highway 
Law,  §  209,  declares  that: 

"All  lands  which  shall  have  been  used  by  the  pnbllc  as  a  highway  for  the 
period  of  twenty  years  or  more,  shall  be  a  highway,  with  the  same  force  aad 
effect  as  if  it  had  been  duly  laid  out  and  recorded  as  a  highway." 

This  section  was  incorporated  into  the  Consolidated  Laws,  without 
change,  from  chapter  568  of  the  Laws  of  1890.  This  statute,  however, 
has  been  the  subject  of  numerous  decisions  by  the  courts  of  this  state, 
construing  its  provisions  and  :4>plication,  and,  when  these  are  exam- 
ined, it  will  be  found  that  it  is  not  every  incidental  or  occasional  use 
which  makes  out  a  case  of  public  user  within  the  meaning  of  the  stat- 
ute. The  rule,  both  under  the  common  law  and  under  our  statute,  is 
stated  by  Mr.  Justice  Laughlin  in  the  case  of  Riley  v.  Brodie,  22  Misc. 
Rep.  378,  SO  N.  Y.  Supp.  350,  in  the  following  language : 

"Both  at  common  law  and  nnder  our  statute,  before  lands  can  become  a 
highway  by  prescription,  they  must  have  been  used  by  the  general  public  as  a 
highway,  under  a  claim  of  right,  without  interruption  or  substantial  change, 
for  at  least  20  years,  and  must  have  been  kept  in  repair,  taken  in  charge  ot, 
and  adopted  by  the  public  authorities,  so  that  the  town  has  become  responsi- 
ble for  their  condition,  and  for  injuries  to  travelers  resulting  through  negll- 
genoe  of  the  highway  officers,  and  so  that  persons  obstructing  the  same  may 
be  subject  to  a  fine  under  the  statute" — dtlng  Highway  Law,  a  668,  Laws 
1890;  Harriman  y.  Howe,  78  Hun,  280,  2^  N.  T.  Supp.  858;  Spier  v.  Town  of 
New  Utrecht,  121  N.  T.  430,  24  N.  E.  692 ;  People  v.  Osbom,  84  Hun,  441,  32 
N.  T.  Supp.  358;  Palmer  v.  Palmer,  160  N.  T.  140.  44  N.  B.  966,  56  Am.  St. 
Rep.  663;  People  ▼.  Underbill,  144  M.  Y.  324,  39  N.  E.  333;  liOwis  t.  N.  X., 
Ii.  E.  &  W.  B.  R.  Co.,  123  N.  Y.  496,  26  N.  E.  357,  and  other  cases. 

In  Smith  V.  Smythe,  197  N.  Y.  461.  90  N.  E.  1122,  35  L.  R.  A. 
(N.  S.)  524,  it  is  said : 

"Mere  travel  by  the  public  upon  the  roads,  without  action  by  the  public 
authorities  in  repairing  or  maintaining  them  Is  insufficient"  to  establish  a 
hii^way  by  general  user. 

In  the  case  of  People  v.  Underhill,  144  N.  Y.  316,  39  N.  E.  333,  it 
was  held  that  the  mere  fact  "that  a  portion  of  the  public  had  traveled 
over  the  road  for  20  years  would  not  make  it  a  highway ;  that  the  user 
must  be  like  that  of  highways  in  general,  and  the  road  must  not  only  be 
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traveled  upon,  but  it  must  be  kept  in  repair,  taken  in  charge,  and 
adopted  by  the  public  authorities." 

In  Lewis  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  123  N.  Y.  496,  502,  26 
N.  E.  357, 359,  the  court  said : 

"We  bave  recently  determined  what  facts  constitute  a  public  highway 
within  the  meaning  of  the  statute  relating  to  user.  •  •  •  We  there  held 
that  it  mast  have  been  traveled  by  the  public  for  20  years,  and  either  kept  In 
repair  by  or  taken  in  charge  of  the  public  authorities." 

In  Spier  v.  Town  of  New  Utrecht,  121  N.  Y.  420,  24  N.  E.  692,  H 
was  said : 

"A  prlTate  way  opened  by  the  owners  of  land  through  which  it  passes  for 
tfadr  own  uses  does  not  become  a  public  highway  merely  because  the  public 
are  also  permitted  for  many  years  to  travel  over  It" 

These  quotations  from  the  court  of  highest  authority  in  this  state 
are  sufficient  to  elucidate  and  guide  us  in  the  disposition  of  the  case 
now  under  consideration. 

[5]  Did  the  public  authorities  ever  acc^t  or  exercise  control  over 
these  disputed  crossings  ?  We  think  the  evidence  fails  to  establish  any 
such  facts.  It  is  true  that  various  acts  of  the  city  of  Buffalo  relating  to 
these  streets  were  introduced  in  evidence,  and  it  appears  by  these  rec- 
ords that  nearly  every  year  from  the  time  the  map  in  question  was 
filed,  the  city,  in  various  ways,  did  recognize  the  existence  of  these 
streets  as  streets,  by  resolutions  and  orders,  such  as  establishing  the 
grade  of  the  streets,  ordering  lot  owners  to  fill  up  the  streets  in  front 
of  their  premises,  ordering  the  construction  of  sidewalks,  and  the  pav- 
ing of  some  of  the  streets. 

In  every  instance,  however,  save  one,  there  will  be  found  nothing 
affecting  the  portions  in  dispute,  or  indicating  that  the  city  by  its  action 
recognized  these  streets  as  crossing  the  canal  strip  or  Erie  Railroad 
property.  For  instance,  when  sidewalks  were  ordered  they  were  or- 
dered constructed  up  to  the  Erie  tracks.  The  exception  above  referred 
to  was  a  resolution  passed  by  the  common  council  in  August,  1853, 
giving  the  Buffalo  &  New  York  City  Railroad  Company,  a  predecessor 
of  the  defendant,  the  right  "to  lay  down  their  track  and  construct  their 
track  across  Tecumseh,  Ottawa,  Hamburgh,  Vandalia,  Alabama,  Vin- 
cennes,  Tennessee,  Kentucky,  Louisiana  and  Ohio  streets."  No  peti- 
tion of  the  railroad  company  appears  to  have  been  filed  as  the  basis 
of  the  resolution,  or,  at  least,  none  can  be  found,  and  how  or  where  it 
was  proposed  to  cross  these  streets  does  not  appear.  It  is  significant 
that  in  die  list  of  streets  covered  by  the  permission  is  included  Ottawa 
and  Tecumseh  streets,  lying  on  either  side  of  the  canal  strip.  If  either 
of  these  streets  were  to  be  crossed,  it  would  also  involve,  it  would 
seem,  crossing  the  other  streets  mentioned  at  points  outside  the  canal 
strip,  and  in  places  where  it  is  conceded  the  streets  were  in  actual 
existence.  The  resolution  or  permission  of  August  22,  1853,  is  in  such 
form  as  to  make  it  very  indefinite  as  to  just  what  rights  or  franchises 
were  given  the  railroad  company.  In  any  event,  in  our  opinion,  it  is 
insufficient  to  amount  to  an  official  recognition  of  the  existence  of  the 
five  streets  in  question  as  in  fact  passing  over  the  canal  strip,  so  called. 

No  flagmen  appear  to  have  ever  been  stationed  at  these  alleged  cross- 
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ings.  I  am  unable  to  discover  anything  in  these  various  official  acts 
indicating  that  the  city  assumed  any  jurisdiction  or  control  of  any  of 
these  streets  in  so  far  as  they  crossed  or  lay  within  the  lines  of  the  so- 
called  canal  strip. 

As  matter  of  fact,  sidewalks  were  never  built  over  or  across  the 
canal  strip,  nor  were  the  spaces  between  the  rails  and  tracks  of  the  rail- 
road company  ever  planked  to  facilitate  the  crossing  by  vehicles,  which 
is  usually  done  where  highways  cross  railroad  tracks. 

[I,  7]  Independent  of  the  question  of  the  recognition  and  control 
of  these  alleged  crossings  by  the  public  authorities,  we  do  not  think 
the  use  of  them  by  the  traveling  public  as  streets  has  been  of  such 
a  nature  as  to  be  characterized  as  a  general  public  use. 

It  is  said : 

"To  establlsb  a  bigbway  by  prescription,  tbe  land  In  question  most  bave  bem 
used  by  the  public  with  the  actual  or  implied  knowledge  of  the  landowner,  ad- 
versely, under  claim  or  color  of  right,  and  not  merely  by  the  owner's  permis- 
sion, and  continuously  and  uninterruptedly  for  the  period  required  to  bar  an 
action  for  the  recovery  of  possession  of  land  or  otherwise  prescribed  by  stat- 
ute."   Cyc  vol.  37,  p.  21,  and  cases  cited. 

What  are  the  facts  ?  So  far  as  vehicles  are  concerned,  the  evidence 
does  not  show  the  use  of  these  crossings  more  than  a  very  few  times 
in  the  last  SO  years.  One  witness  testifies  that  as  far  back  as  the  early 
seventies  he  drew  some  wood  across  the  tracks  at  Kentucky  street. 
One  or  two  other  witnesses  testified  that  on  two  or  three  other  occa- 
sions, when  the  snow  was  deep,  they  saw  some  grocery  or  butcher's  de- 
livery sleighs  driven  over  the  railroad  tracks.  The  crossing  of  these 
tracks,  however,  by  pedestrians  has  been  frequent  and  constant.  No 
fences  or  other  barriers  were  erected  by  the  railroad  to  prevent  people 
going  over  its  tracks.  Accordingly,  when  people  wished  to  pass  from 
points  on  one  side  of  the  tracks  to  the  other,  they  passed  over  these 
tracks,  and  were  not  forbidden  doing  so  by  the  railroad.  But  the  evi- 
dence shows  that  the  railroad  has  been,  for  years,  accustomed  to  treat 
this  as  a  storage  yard,  and  to  place  strings  of  cars  upon  the  various 
tracks.  In  so  placing  these  strings  of  cars,  the  evidence  shows  that 
breaks  or  openings  were  not  accustoined  to  be  left  at  these  alleged 
street  crossings,  but  the  cars  were  placed  by  the  railroad  company 
without  any  regard  to  them.  Consequently,  persons  crossing  the 
tracks,  at  very  many  if  not  most  of  the  times,  would  be  compelled  to 
seek  openings  in  one  string,  then  go  between  the  strings  along  the 
tracks  until  an  opening  could  be  found  in  the  next  string,  and  in  this 
way  would  finally  find  their  way  over  the  company's  tracks.  This  is 
what  usually  occurred. 

Can  it  fairly  be  said  that  such  a  use  of  these  alleged  crossings  has 
been  continuous  and  uninterrupted,  or  under  claim  or  color  of  right? 
Is  not  such  user  as  was  made  to  be  characterized  as  simply  permissive, 
such  as  Occurs  every  day  in  railroad  yards  and  over  railroad  tracks, 
rather  than  as  a  recognition  by  the  company  of  any  public  right  to  do 
what  has  been  done  ?  In  fact,  the  plaintiff,  in  its  complaint,  dleges,  in 
substance,  that  the  defendant  has  and  does  deny  the  highway  rights 
claimed  by  plaintiflf  to  exist 


Digitized  by 


Google 


Sup.  Ct)  OITT  OF  BUFFAIX)  V.  BBM  B.  CO.  B87 

[I]  It  is  claimed  by  the  defendant  that  the  questions  presented  in 
this  action  have  already  been  passed  on  by  the  court  in  an  action  be- 
tween the  same  parties  (the  predecessor  in  title  of  the  defendant),  and 
involving  the  same  questions,  and  the  matter  is  tQ  be  deemed  and 
treated  as  res  adjudicata  precluding  a  further  and  second  inquiry  into 
the  questions  involved  in  this  litigation. 

The  evidence  shows  that  an  action  was  begun  in  this  court  by  the 
city  of  Buffalo  against  the  receiver  of  the  predecessor  of  the  Erie  Rail- 
road Company,  to  recover  a  penalty  for  unlawfully  obstructing  with 
its  trains  die  alleged  crossing  over  its  tracks  at  Kentucky  street.  The 
action  was  predicated  upon  the  theory  that  Kentucky  street  extended 
over  and  across  the  railroad  tracks  laid  within  the  bounds  of  what  is 
known  as  the  old  canal  strip,  and  also  within  the  lines  of  what  was 
formerly  known  as  Ottawa  street,  discontinued  by  resolution  of  the 
common  council  in  the  year  1879.  The  case  came  on  for  trial  before 
Mr.  Justice  Childs  and  a  jury  at  a  Trial  Term  of  this  court  held  on  or 
about  the  17th  day  of  June,  1896.  The  record  of  the  trial  discloses 
that  the  questions  in  dispute  in  that  action  were  not  the  fact  that  the 
railroad  had  obstructed  the  street  in  question,  but  whether  a  right  to 
cross  the  tracks  as  claimed  existed.    After  a  protracted  trial  consuming 

some days,  in  which  the  evidence  was  very  long  and  complete, 

the  justice  presiding  granted  a  nonsuit,  holding  that  the  city  never 
acquired  any  right  whatever,  either  before  the  abandonment  of  Ottawa 
street  in  18/9  or  after,  to  travel  or  use  any  part  of  the  50-foot  canal 
strip,  and  whatever  rights  ever  existed  had  been  lost  by  abandonment 
and  failure  to  use  the  same.  Judgment  in  favor  of  the  railroad  was 
entered,  and  the  costs  of  the  action  paid  by  the  city.  No  appeal  from 
that  judgment  was  taken ;  but,  upon  the  recommendation  of  the  cor- 
poration counsel,  the  rulings  of  the  court  were  accepted  as  final. 

This  action  related  only  to  Kentucky  street,  and  not  to  the  other 
four  streets  involved  in  this  litigation.  In  so  far  as  Kentucky  street 
is  concerned,  we  are  of  the  opinion  that  the  judgment  in  that  action 
must  be  regarded  as  finally  disposing  of  the  contention  of  the  city  and 
precluding  a  re-examination  of  those  questions  on  the  merits  in  this 
suit.  That  judgment,  however,  does  not  necessarily  make  the  ques- 
tions res  adjudicata  so  far  as  the  other  four  streets  are  concerned.  It 
still  remained  open  for  the  city  to  show  in  a  separate  action,  such  as 
this,  that  as  to  the  other  streets  a  public  right  of  crossing  over  the  de- 
fendant's railroad  tracks  either  by  dedication  or  by  such  user  as  gave 
the  right  by  prescription. 

[8]  Nevertheless  the  evidence  produced  on  this  trial  has  in  no  ma- 
terial way  changed  the  case  as  it  was  presented  to  the  court  in  the  trial 
before  Mr.  Justice  Childs.  The  essential  and  controlling  facts  remain 
the  same  in  both  cases.  Consequently  the  doctrine  of  stare  decisis  has 
especial  application  here,  and  the  defendant  is  entitled  to  its  benefit. 
The  doctrine  is  well  expressed  in  the  opinion  of  the  court  in  Moore  v. 
City  of  Albany,  98  N.  Y.  410,  where  it  is  said : 

"When  a  court  has  once  laid  down  a  principle  of  law  as  applicable  to  a  cer- 
tain state  of  facts,  It  will  adhere  to  that  principle  and  apply  It  to  all  future 
cases  where  the  facts  are  substantially  the  same,  and  this  It  does  for  the  sta- 
bility and  certainty  of  the  law." 
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The  learning  and  judicial  reputation  of  Mr.  Justice  Childs  was  so 
great  that  the  writer  of  this  opinion  would  hesitate  long  before  holding 
differently  from  the  learned  justice  who  presided  at  the  former  trial, 
even  were  our  first  impressions  to  differ  from  the  views  entertained  by 
him.  It  appears,  however,  from  what  we  have  previously  said  in  the 
course  of  our  opinion,  that  our  views  are  in  substantial  accord.  We 
might  with  propriety  add  that,  if  there  ever  existed  any  right  in  the  city 
to  cross  the  canal  strip,  that  right  has  for  many  years  been  abandoned 
by  the  city,  and  it  has  acquiesced  in  the  maintenance  by  the  defendant 
of  its  yards  at  this  place.  It  goes  without  saying  that,  as  the  city 
has  developed  and  grown  in  this  section,  it  would  be  of  great  con- 
venience to  those  living  in  this  locality  if  they  could  have  the  streets 
in  question  carried  over  the  defendant's  property.  At  the  same  time, 
we  must  dispose  of  the  right  to  cross  on  the  record  as  it  has  been  made 
in  this  case,  and  we  can  reach  no  other  conclusion  than  that  the  city 
has  failed  to  establish  that  right. 

For  these  reasons,  the  complaint  must  be  dismissed,  with  costs. 

Let  a  decision  be  prepared  accordingly.    So  ordered. 


COHEN  et  aL  y.  MAROUUES. 

(Supreme  Court,  Appellate  Term,  First  Department    December  11,  1913.) 

1.  Fbauds,  Statute  or  <S  138*)  —  Liabilitt  fob  Rent  —  Occdpanot  Undkb 

Void  Lkase. 

One  who  enters  Into  possession  of  premises  under  a  void  parol  lease  Is 
liable  for  the  stipulated  rent,  at  least  during  the  time  of  his  occupancy. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Statute  of.  Cent.  Dig.  f {  32T- 
333;  Dec.  Dig.  |  138.*] 

2.  LARDI.OBD  AND  TENANT  (|  185*) — ^LlABILITT  FOB  BeNTi— OOOUPAHOT  UNDER 

Void  Lease. 

A  lessee  under  a  parol  lease  for  three  years,  to  commence  February 
15th,  did  not,  by  requesting  a  change  in  certain  alterations,  which  the  les- 
sor was  flaking  In  the  premises  prior  to  that  date,  and  when  the  prem- 
ises concededly  were  not  ready  for  occupancy,  obtain  such  constructlTe 
possession  of  the  premises  as  made  him  liable  for  one  month's  rent. 

(Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Gent  Dig.  U 
•      7J51-754;   Dec.  Dig.  {  185.*] 

8.  Landlobd  AND  Tenant  (|  18*) — Lease — Evidence. 

Where  a  check  given  by  a  lessee  under  a  void  parol  lease  for  three  years 
was  given  as  a  deposit  thereunder,  and  not  as  an  aliquot  payment  of 
rent  the  making  of  a  valid  lease  for  a  shorter  period  could  not  be  im- 
plied from  the  giving  thereof,  if  any  payment  would  be  material  in  the  ab- 
sence of  occupancy  under  the  lease. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  i| 
46-48;  Dec.  Dig.  i  18.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict 

Action  by  Charles  Cohen  and  another  against  Samuel  Margulies. 
From  a  judgment  for  plaintiffs,  defendant  appeals.  Reversed,  and 
complaint  dismissed. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

*For  othar  cun  h*  lam*  topto  *  i  mvubbb  in  D«a.  *  Am.  Olgi.  UOT  to  data,  *  Rep'r  ladtzu 
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Jacob  Ri^er,  of  New  York  City,  for  appellant. 
Louis  Levene,  of  New  York  City,  for  respondents. 

LEHMAN,  jr.  The  plaintiffs  have  recovered  a  judgment  for  rent 
of  certain  premises  owned  by  them  for  the  montfi  beginning  February 
15,  1913.  It  appears  from  plaintiffs'  own  story  that  on  tfie  14th  of 
January  the  parties  made  a  parol  contract  for  a  three  years'  lease 
of  the  premises  at  a  monthly  rental  of  $130,  and  that  the  defendant 
was  to  take  possession  on  February  15th.  At  that  time  the  defendant 
gave  his  check  for  $50  as  a  deposit  on  the  lease.  The  plaintiffs  were 
making  certain  alterations  on  the.  premises,  and  contractors  were 
"working  on  a  double  store  front"  The  defendant  said  he  wanted 
just  one  window,  which  alteration  would  be  satisfactory,  and  the  plain- 
tiffs stopped  the  double  front,  and  told  the  contractors  to  go  ahead 
and  make  a  single  front  window.  No  written  lease  was  ever  made 
thereafter,  the  deposit  check  was  not  paid,  and  the  defendant  never 
thereafter  assumed  actual  possession  of  the  store. 

Upon  these  facts  the  defendant  moved  to  dismiss  the  complaint, 
but  the  trial  justice  gave  judgment  in  favor  of  the  plaintiffs.  The 
plaintiffs,  of  course,  do  not  claim  that  the  parol  lease  for  three  years 
was  valid  or  binding ;  but  they  do  claim,  and  the  trial  justice  has  ap- 
parently held,  that  the  defendant  assumed  constructive  possession  of 
the  premises,  and  thereby  made  himself  liable  as  a  montfily  tenant 
for  the  first  month's  rent. 

[1]  In  nirnierous  cases  in  our  courts  the  rule  has  been  laid  down  that, 
where  one  enters  into  possession  of  premises  under  a  void  parol  lease, 
the  lessee  is  liable  to  pay  the  rent  at  least  during  the  time  of  his  oc- 
cupancy at  the  stipulated  rent.  In  all  these  cases,4however,  the  lessee 
went  into  possession  under  the  void  lease,  and  in  most  of  the  cases 
the  lessee  paid  an  installment  or  aliquot  part  of  the  rent  agreed  upon. 

[2]  In  this  case,  however,  the  defendant  did  neither  of  these  acts. 
At  the  time  he  said  he  wanted  a  single  front  window,  and  the  plain- 
tiffs gave  orders  to  make  this  alteration,  the  parties  had  agreed  that 
the  defendant  was  to  take  possession  of  the  premises  only  on  February 
15th,  and  the  premises  were  concededly  not  ready  for  occupancy  at 
that  time.  The  circumstances  are  such  that  it  cannot  possibly  be 
inferred  that  at  that  time  the  lessors  intended  to,  or  did,  deliver  con- 
trol or  possession  of  the  premises  to  the  lessee,  or  that  the  lessee  in- 
tended or  did  accept  such  control  or  possession.  On  the  contrary, 
it  clearly  appears  that  possession  was  to  be  given  and  rent  paid  only 
from  February  15th,  and  on  that  day  the  lessors  were  in  free  and 
undisputed  control  of  the  premises. 

[3]  So  far  as  the  giving  of  the  check  for  $50  is  concerned,  even  if 
any  payment  would  be  material  in  the  absence  of  occupancy  under  the 
lease,  the  payment  in  this  case  is  clearly  immaterial.  The  check  was 
given  as  a  deposit  under  a  void  lease,  and  not  as  an  aliquot  payment 
of  rent,  from  which  the  making  of  a  valid  lease  for  a  shorter  period 
could  possibly  be  implied. 

Judgment  should  therefore  be  reversed,  with  costs,  and  complaint , 
dismissed,  with  costs.    All  concur. 
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(83  Misc.  Rep.  53.) 

SOLOMON  y.  ROTAI;  ART  GLASS  CX). 

(Supreme  Court,'  Appellate  Term,  First  Department.    December  11,  1913.) 

1.  Masteb  and  Sebvant  ({  85*) — ^Labob  Law — Euplotuent  ov  Minob^^Pke- 

BDlfPTION  OF  NEOLIOENCE. 

Labor  Law  (Conaol.  Laws  1909,  c  81)  §  70,  entirely  prohibiting  tbe  em- 
ployment of  an  infant  under  fourteen  years  of  age,  creates  a  presumption 
that  an  Infant  under  that  age  does  not  possess  the  Judgment  and  discre- 
tion necessary  for  such  employment,  and  section  71,  prohibiting  the  em- 
ployment of  an  Infant  between  14  and  16,  unless  a  certificate  of  his  fitness 
is  filed  with  the  employer,  creates  the  same  presumption  for  unfitness  for 
such  work  in  the  case  of  an  Infant  between  those  ages.  In  the  abseice  of 
the  certificate. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H  141, 
160;  Dec  Dig.  §  95.*] 

2.  Masteb  and  Sebvant  (§  95*) — ^Labob  Law — EifPLOTifSNT  of  Minob — Bs- 

LIEF  AS  TO  AOE. 

Under  Labor  Law  (Consol.  Laws  1909,  c.  81)  |  70,  prohlblttng  the  em- 
ployment of  an  Infant  under  14  In  a  factory,  and  section  71,  prohibiting 
the  employment  of  one  between  14  and  16  unless  a  certificate  of  his  fitness 
is  filed,  an  employer  cannot  be  charged  with  negligence  if  he  uses  proper 
vigilance  In  ascertaining  the  facts  and  has  reasonable  grounds  for  be- 
lieving that  the  Infant  Is  over  the  age  of  16. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H  141. 
160;  DeaDlg.  f  95.*] 

3.  Masteb  and  Sebvant  ({  286*)— Action  fob  Injtjbies — Question  fob  Jdbx 

— Belief  as  to  Age. 

On  evidence  In  an  action  by  an  Inftint  servant  between  14  and  16  years 
for  injuries  while  employed  In  defendant's  factory  without  having  filed  a 
certificate  of  fitness,  required  by  Labor  Law  (Consol.  Laws  1909,  c.  31)  S 
71,  held,  that  whether  the  master  was  Justified  In  bis  alleged  belief  as  to 
the  plalntUTs  age  was  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {{  1001, 
1006,  1008,  1010-1016,  1017-1033,  1036-1042,  1044,  1046-1050;  Dec.  Dig. 
i  286.*] 

4.  Masteb  and  Sebvant  ($  291*) — ^Injdbies  to  Sebvant — EioPMmsNT  of  Mi- 

nob — Instbuctionb. 

In  an  action  for  injuries  sustained  by  plaintiff,  an  Infant  between  14 
and  16  years,  while  employed  In  defendant's  factory,  who  had  not  filed  the 
certificate  of  fitness  required  from  servants  of  such  age  by  Labor  Law 
(Consol.  Laws  1909,  c.  31)  i  71,  where  the  question  whether  defendant  had 
been  led  to  believe  that  he  was  over  16  was  an  Issue,  the  refusal  of  an 
instruction  that  If  plaintiff's  brother  falsely  stated  plalntifTs  age  to  de- 
fendant at  the  time  he  was  employed,  and  if  the  plaintiff  was  present  and 
led  blm  to  believe  that  be  was  over  16,  and  if  defendant  was  Justified  In 
such  belief,  be  was  not  negligent  In  employing  him,  was  error. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  (|  1133, 
1134,  1136-1146;  Dec.  Dig.  f  291.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict, 

Action  by  Nicholas  Solomon,  by  his  guardian  ad  litem,  Regina  Solo- 
mon, against  the  Royal  Art  Glass  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ.  

•For  other  cases  see  same  topic  &  {  nvmbeb  tn  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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James  I.  Cuff,  of  New  York  City,  for  appellant 
Henry  B.  Mitchell,  of  New  York  City,  for  respondent 

PAGE,  J.  This  is  an  action  to  recover  damages  for  personal  inju- 
ries sustained  by  the  plaintiff,  an  infant  between  the  age  of  14  and 
16  years,  while  employed  in  the  defendant's  factory.  It  was  proved 
that  the  plaintiff  entered  the  defendant's  employ  when  he  was  l3yo 
years  old.  After  working  for  a  few  months  as  an  errand  boy,  he  was 
put  to  work  as  a  glass  cutter,  and  later  on  as  a  bender  of  glass,  at 
which  occupation  he  was  injured  by  the  dropping  of  a  piece  of  hot 
glass  into  his  trousers,  which  severely  burned  his  thigh,  leg,  and  foot, 
and  confined  him  to  bed  for  several  months. 

There  was  some  evidence  of  negligence  in  the  defendant  in  failing 
to  warn  the  plaintiff  of  the  danger  of  glass  bending,  and  in  failing  to 
instruct  him  as  to  the  proper  manner  in  which  to  perform  the  work ; 
but  the  evidence  upon  these  points  was  sli|:ht  and  inconclusive.  The 
main  reliance  of  the  plaintiff  was  the  negligence  of  the  defendant  in 
employing  an  infant  between  14  and  16  years  of  age  to  do  work  in 
a  factory,  in  violation  of  section  70  of  the  Labor  Law  (Consol.  Laws 
1909,  c.  31),  which  prohibits  entirely  the  employment  of  an  infant 
under  14  in  a  factory,  and  prohibits  the  employment  of  one  between 
the  age  of  14  and  16  unless  a  certificate  of  his  fitness  for  the  work, 
as  required  by  section  71,  has  been  filed  in  the  office  of  the  employer. 

[1]  It  has  been  repeatedly  held  that  the  empIo)rment  of  an  infant 
under  14  in  violation  of  the  statute  establishes  a  prima  fade  case 
of  negligence  in  the  employer,  for  the  reason  that  the  statute  cre- 
ates a  presiunption  that  a  child  of  such  years  does  not  possess  the 
judgment,  discretion,  care,  and  caution  necessary  for  engagement  in 
such  an  avocation  (Marino  v.  Lehmaier,  173  N.  Y.  530,  66  N.  E.  572, 
61  L.  R.  A.  811),  and  that  the  same  presumption  for  unfitness  for 
such  work  and  negligence  of  the  employer  prevails  in  the  case  of  an 
infant  between  14  and  16  years  of  age,  unless  the  certificate  showing 
his  fitness  has  been  filed  in  accordance  with  the  statutes  (Dragatto 
V.  Plunkett,  113  App.  Div.  648,  99  N.  Y.  Supp.  361 ;  Sitts  v.  Waiontha 
Knitting  Co.,  94  App.  Div.  38,  87  N.  Y.  Supp.  911).  The  plaintiff 
established  beyond  doubt  that  he  was  14  years  of  age  at  the  time 
of  the  accident,  and  that  no  such  certificate  had  been  filed,  nor  had 
he  been  examined  for  the  purpose  of  obtaining  such  a  certificate.  The 
only  evidence  which  the  defendant  adduced  to  rebut  the  presumption 
of  negligence  thus  created  was  to  the  effect  that  both  the  plaintiff  and 
the  plaintiff's  older  brother  stated  to  its  officers  at  the  time  the  plain- 
tiff was  employed  that  he  was  over  the  age  of  16  and  that  the  plain- 
tiff appeared  to  be  over  that  age. 

[2-4]  It  has  been  held  by  the  Court  of  Appeals  that  an  employer 
cannot  be  charged  with  negligence  under  these  statutes  if  he  used 
proper  vigilance  in  ascertaining  the  facts  and  had  reasonable  grounds 
for  believing  that  the  infant  was  over  the  age  of  16  (Koester  v.  Roch- 
ester Candy  Works,  194  N.  Y.  92,  87  N.  E.  >77,  19  L.  R.  A.  [N.  S.] 
783,  16  Ann.  Cas.  589),  and  in  the  case  at  bar  it  was  for  the  jury  to 
determine  from  the  evidence  whether  the  defendant  was  justified  in 
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his  alleged  belief  as  to  ibt  age  of  the  plaintiff  (Kircher  v.  Iron  Clad 
Mfg.  Co.,  134  App.  Div.  144,  118  N.  Y.  Supp.  823,  affirmed  without 
opinion  200  N.  Y.  587,  94  N.  E.  1095,  34  L.  R.  A.  fN.  S.]  945,  21 
Ann.  Cas.  412).  Upon  this  question  the -defendant's  attorney  requested 
the  court  to  charge  the  jury  that: 

"If  the  plaintiff's  brother  falsely  stated  the  plaintiff's  age  to  the  defendant 
or  its  representatlTes  at  the  time  the  plaintiff  was  employed,  and  if  the  plain- 
tiff was  present  and  led  him  to  believe  that  the  plaintiff  was  orer  16  years  of 
age,  and  If  they  were  Justified  in  that  belief,  then  they  were  not  guilty  of  neg- 
ligence in  employing  him." 

This  request  was  almost  in  the  exact  language  of  the  request  to 
charge  under  review  in  Koester  v.  Rochester  Candy  Works,  194  N.  Y. 
92,  87  N.  E.  77.  19  L.  R.  A.  (N.  S.)  783,  16  Ann.  Cas.  589,  a  refusal 
of  which  under  similar  circumstances  was  held  to  be  ground  for  re- 
versal. The  defendant  was  entitled  to  have  the  jury  so  instructed, 
and  I  do  not  find  that  anywhere  in  the  charge  of  the  court  this  ques- 
tion was  properly  presented.  This  was  the  only  closely  contested 
issue  in  the  case,  and  was  undoubtedly  controlling  upon  the  minds 
of  the  jury. 

The  judgment  appealed  from  must  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the  event    All  concur. 


MITTELDEDTSCHE  PRIVATBAJ^K  v.  BOSSELMAN  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    December  6,  1913.) 

Pleadinq  (i  362*) — DirENsEs — Denials. 

Plaintiff's  complaint  alleged  that  L.  "duly"  assigned  to  plaintiff  a  claim 
against  defendant  A.  B.,  and  the  Judgment  obtained  thereon,  which  was 
the  basis  of  the  action.  Defendants'  second  defense  was  an  attack  on 
the  assignments,  alleging  that  they  were  fraudulent  and  inoperative,  and 
among  other  denials  stricken  from  such  defense  was  one  that  L.  "duly" 
assigned  the  claim  and  Judgment.  Held,  that  the  effect  of  such  order  was 
to  leave  defendants  as  admitting  that  the  assignments  were  "duly"  made, 
and  was  therefore  erroneous. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent.  Dig.  K  1147-1155 ;  Dec 
Dig.  !  362.»] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Mitteldeutsche  Privatbank  against  Mathilde  Bosselman 
and  others.  From  an  order  denying  a  motion  to  strike  out  reiterated 
denials  in  separate  affirmative  defenses,  defendant  A.  C.  Bosselman  & 
Company  appeals.    Modified  and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

John  W.  Brainsby,  for  appellant. 

Benjamin  N.  Cardozo,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  complaint  alleges  in  the  fourteenth  para- 
graph, that  Otto  R.  H.  Ludwig  "duly"  assigned  to  plaintiff  a  certain 
claim  against  the  defendant  Andreas  C.  Bosselman  and  the  judgment 
obtained  thereon  and  which  lies  at  the  foundation  of  this  action. 
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The  second  separate  defense  consists  of  an  attack  upon  these  assign- 
ments as  fraudulent  and  inoperative.  Aniong[  other  denials  stricken 
out  of  this  defense  is  the  denial  that  lyudwig  "duly"  assigned  the 
claim  and  judgment  The  effect  is  to  leave  the  defendants  as  admit- 
ting that  the  assignments  were  "duly"  made.  Whether  the  eflEect  of 
this  admission  would  be  to  nullify  the  second  separate  defense  we  need 
not  now  decide,  but  it  is  clear  that  defendant  ought  not  to  be  forced 
into  the  position  of  relying  upon  an  inconsistent  defense  which  may  be 
held  to  have  been  nullified  by  the  involuntary  admission  of  a  fact 
which  they  seek  to  deny. 

The  order  appealed  from  will  therefore  be  so  modified  as  to  strike 
out  of  the  second  defense  all  of  the  denials  except  that  the  assignments 
were  "duly"  executed.  In  other  respects  the  order  is  right  It  will 
therefore  be  modified  in  accordance  with  this  memorandtmi,  and  as 
modified  affirmed,  without  costs  to  either  party.  Settle  order  on  no- 
tice. 


(150  App.  DlT.  834.) 

LOBWENTHAIi  y.  KLBIN  et  aL 
(Supreme  Court,  Appellate  DlvMon,  First  Department    December  B,  1918.) 

BbOKKBS  ({  63*) — COICFENBATION — ^RlOHT  TO   COUPXNSATIOIT. 

A  broker  la  not  entitled  to  a  commlaaion  for  leasing  premises,  even 
though  he  was  the  first  to  call  the  lessee's  attention  to  the  proper^,  where 
It  was  not  thiongh  Us  efforts,  bat  by  those  of  another,  that  Oie  lease 
was  made. 

[Ed.  Note. — ^For  other  cases,  see  Brokers,  (3ent  Dig.  |  74;  Dec.  Dlgi 
|88.«] 

Appeal  from  Appellate  Term,  First  Department 

Action  by  Marc  Loewenthal  against  Leo  M.  Klein  and  another. 
From  a  judgment  for  plaintiff  and  an  order  denying  a  new  trial,  de- 
fendants appeal.     Reversed  and  remanded. 

See,  also,  142  N.  Y.  Supp.  1128. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Stoddard  &  Mark,  of  New  York  City  (Sharon  Graham,  of  New 
York  City,  of  counsd),  for  appellants. 

Harrie  C.  Mi^eim,  of  New  York  City,  for  respondent 

McLAUGHLIN,  J.  Action  by  a  brcJcer  to  recover  commissions  for 
procuring  a  lease  of  real  estate.  The  execution  of  the  lease  by  defend- 
ants was  admitted,  and  the  only  question  litigated  at  the  trial  was 
whether  plaintiff  was  the  procurmg  cause. 

Some  time  in  September,  1912,  plaintiff  exhibited  the  premises  in 
question  to  one  Voight,  who  was  the  manager  and  secretary  of  Renault 
Freres  Selling  Branch,  Inc.,  a  domestic  corporation,  which  was  the 
New  York  representative  of  a  company  doing  business  in  Paris,  France. 
Shortly  thereafter  the  plaintiff,  for  the  first  time,  communicated  with 
the  defendants,  who  had  charge  of  the  premises  in  question  for  the 
owner,  and  asked  for  detailed  information  in  regard  to  the  leasing  of 
same,  at  the  same  time  stating  he  had  a  customer  who,  under  certain 

•For  «tli«r  CUM  ta»  lam*  topio  A  i  HVUBas  In  Dw.  A  Am.  Digs.  U07  to  <Ut«,  &  Rtp'r  Indexes 
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conditions,  might  take  a  lease.  The  desired  information  was  fumishe.d, 
and  he  thereupon  communicated  it  to  Voight.  Nothing  further  seems 
to  have  been-  done  until  about  the  middle  of  November  following,  when, 
according  to  plaintiff's  testimony,  he  submitted  to  the  defendants  on 
behalf  of  Voight,  or  Renault  Freres  Selling  Branch,  Inc.,  a  proposition 
for  a  lease  for  a  term  of  ten  years  at  an  annual  rental  of  $17,500,  and 
for  an  additional  eleven  years  at  an  annual  rental  of  $20,000.  This 
was  rejected,  the  defendants  offering  to  execute  a  lease  for  ten  years 
at  an  annual  rental  of  $20,000,  and  an  additional  eleven  years  at  an 
annual  rental  of  $25,000.  Voight  was  informed  by  the  plaintiff  of  the 
rejection  of  the  offer  made  and  the  counter  proposition  by  defendants. 
The  Renault  Freres  Selling  Branch,  Inc.,  was,  as  stated,  the  repre- 
sentative of  the  Paris  concern,  and  neither  it  nor  Voight  had  authority 
to  agree  upon  the  terms  of  the  lease.  This  the  plaintiff  understood, 
and,  when  he  gave  Voight  the  information  which  he  did,  Voight  im- 
mediately forwarded  same  to  the  Paris  office.  Defendants'  offer  was 
not  accepted,  and  plaintiff  had  nothing  further  to  do  with  the  procuring 
of  the  lease  in  question. 

It  seems  another  broker,  the  Cross  &  Brown  Company,  some  time 
prior  to  September,  1912,  obtained  from  the  defendants  information 
in  regard  to  the  property  with  a  view  of  trying  to  rent  the  same,  and 
in  November  it  learned  that  Renault  Freres  Selling  Branch,  Inc.,  might 
possibly  take  a  lease  thereof.  Brown,  the  vice  president  of  the  Cross 
&  Brown  Company,  while  in  Paris  opened  negotiations  with  the  Paris 
concern  looking  towards  the  leasing  of  the  premises  to  the  Renault 
Freres  Selling  Branch,  Inc.,  and,  after  interviews  covering  several  days, 
he  succeeded  in  leasing  the  premises  to  it  for  a  term  of  ten  years  at  an 
annual  rental  of  $18,000,  with  privilege  of  renewal  for  ten  years  more 
at  $25,000  per  year.  The  lease  was  executed  on  December  12,  1912, 
and  the  defendants  paid  the  Cross  &  Brown  Company  the  regular 
broker's  commission  for  procuring  the  lease. 

.  The  court  left  to  the  jury  the  question  of  determining  whether  plain- 
tiff was  the  procuring  cause  of  the  leasing,  and  it  found  a  verdict  in 
his  favor  for  the  amount  claimed. 

The  verdict  is  not  sustained  by  the  evidence.  All  that  plaintiff  did 
was  to  call  the  attention  of  Voight  to  the  premises  and  submit  an  offer 
to  make  a  lease,  which  was  rejected,  and  to  submit  an  offer  made  by 
defendants,  which  was  never  accepted.  Cross  &  Brown,  the  brokers 
who  in  fact  procured  the  lease  to  be  executed,  did  not  learn  of  the 
property  or  of  the  prospective  customer  through  the  plaintiff.  The 
negotiations  which  finally  resulted  in  a  lease  being  made  were  carried 
on  by  Brown  in  Paris,  of  which  the  plaintiff  had  no  knowledge.  The 
fact  that  the  plaintiff  may  have  been  the  first  to  call  the  lessee's  atten- 
tion to  the  property  is  of  no  importance,  because  it  was  not  through 
his  efforts  tihat  the  lease  was  made.  In  order  to  entitle  plaintiff  to 
commissions,  it  must  have  been  through  his  efforts  that  a  lease  was  pro- 
cured. Meyer  v.  Improved  Property  Holding  Co.,  137  App.  Div.  691, 
122  N.  Y.  Supp.  296.  A  broker  is  not  entitled  to  commissions  unless 
he  succeeds  in  doing  what  his  customer  has  intrusted  to  him.  Sib- 
bald  v.  Bethlehem  Iron  Works,  83  N.  Y.  378,  38  Am.  Rep.  441.   Cross 


Digitized  by 


Google 


Sup.  Ct)  GLABKE  y.  troop  696 

&  Brown  did  succeed,  and  they  thereupon  became  entitled  to  their  com- 
missions, which  were  paid.  PlaintiflE  did  not  succeed,  and  therefore 
was  not  entitled  to  anything. 

The  determination  of  the  Appellate  Term  is  reversed,  and  the  judg- 
ment and  order  of  the  City  Court  also  reversed,  and  a  new  trial  or- 
dered, with  costs  in  all  courts  to  appellants  to  abide  event   All  concur. 


(159  App.  Div.  437.) 

CI/ARKE  V.  WOOP. 

(Supreme  Court,  Appellate  Division,  Second  Department.    December  5,  1013.) 

1.  MUWICtPAL  COBPOBATIONS  (g  702*) — USE  OF  StBEETS — LAW  OF  ROAD. 

A  bicyclist  is  subject  to  fbe  general  rule  of  the  law  of  the  road. 
[Ed.  Mote. — ^For  other  cases,  see  Municipal  (Corporations,  Dec.  Dig.  | 
702.*] 

2.  Mtjricifai.  Cobpobationb  (|  702*)— Use  of  Street — Law  of  Eoad.  > 

A  motor  car  on  a  public  highway  Is  governed  by  the  rules  applicable  to 
other  vehicles  on  a  public  hi^way. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Ck>rporatlons,  Dec.  Dig.  | 
702.*] 

5.  Municipai,  Cobposations  (f  706*)— Use  of  Stbeet-Coixmbok— BviDEKCie. 

Evidoice,  in  an  action  for  injuries  to  a  boy  on  a  bicycle  by  colliding 
with  an  automobile,  held  to  show  that  the  boy  approached  the  automo- 
bile on  the  wrong  ^de  of  the  road. 

[Ed.  Note. — For  other  cases,  see  Municipal  C!orporations,  C3ent.  Dig.  i 
1518;  Dec.  Dig.  J  706.*] 

4.  Municipai.  Cobpokationb  (S  706*) — Use  of  Stbeet— Collision. 

The  fact  that  a  vehicle  is  on  the  wrong  side  of  the  road  when  a  col- 
lision occurs  raises  a  presumption  of  negligence,  though  the  use  of  the 
wrong  side  may  be  Justified  by  the  particular  drcomstances. 

[Ed.  Note. — For  other  cases,  see  Municipal  (Corporations,  Cent  Dig.  f 
1518;  Dec  Dig.  |  706.*] 

6.  Municipal  Cobpobations  (§  706*) — Use  of  Stbbet-Coixision— Evidence 

— ^ONTBIBXnoBT  Neouqence. 

Evidence,  in  an  action  for  Injuries  to  a  boy  bicyclist  by  collision  with 
an  antomobile,  held  not  to  show  that  the  boy  was  tree  from  contributory 
negligence  in  going  on  the  wrong  side  of  the  road. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  (3ent  Dig.  | 
1618;  Dec  Dig.  |  706.*] 

6.  Municipal  Cobpobations  (|  706*) — Use  of  SIbeet — Collision — Conclu- 

sions—Neouoenoe. 

Evidence,  In  an  action  for  injury  to  a  boy  while  on  a  bicycle  by  col- 
liding with  defendant's  automobile,  held  not  to  show  negligence  by  de- 
fendant in  taming  toward  the  left  side  of  the  road  to  avoid  a  collision. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  i 
1518;  Dec  Dig-  1706.*] 

7.  Municipal  Cobpobations  a   705*) — Use   of   Stbeei>— Collision— Neoli- 

OENCK. 

Defendant  who  was  an  experienced  'automobile  driver  and  was  ascend- 
ing a  steep  incline  at  a  moderate  speed  of  from  8  to  10  miles  an  hour,  was 
not  bound  to  stop  upon  approaching  a  boy  on  a  bicycle  on  the  wrong  side 
of  the  road ;  the  boy  having  a  clear  view  of  the  car  and  being  able  to  take 
the  opposite  side  of  the  road. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  (Corporations,  Cent  Dig.  (§ 
1516-1517;  Dec  Dig.  §  705.*] 
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Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Richard  J.  Clarke,  as  administrator  of  Richard  J.  Clarke, 
Jr.,  against  William  Woop.  From  a  judgment  for  plaintiff  and  an 
order  denying  a  new  trial,  defendant  appeals.  Reversed,  and  new 
trial  granted. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and 
STAPLETON,  JJ. 

Edgar  h.  Ryder,  of  New  York  City,  for  appellant 
Murray  G.  Jenkins,  of  New  York  City  (Douglas  J.  Miller,  of  New 
York  City,  on  the  brief),  for  respondent. 

JENKS,  P.  J.  In  Croton  avenue  in  the  village  of  Ossining,  die 
plaintiff's  son,  12  years  old,  riding  a  bicycle  to  the  west,  came  to  o^- 
sion  with  the  defendant's  motor  car  traveling  to  the  east,  and  was 
killed.  The  plaintiff  complained  of  negligent  driving  and  gained  the 
verdict.  I  advise  that  the  judgment  and  order  be  reversed,  and  that 
a  new  trial  be  granted ;  costs  to  abide  the  event 

[1,2]  A  cyclist  is  subject  to  the  general  rule  of  the  road  (Shear- 
man &  Redfield  on  Negligence  [6th  Ed.]  Street,  §  653),  and  the  move- 
ment of  a  motor  car  is  governed  generally  by  rules  applicable  to  other 
vehicles  (Mark  v.  Fritsch,  195  N.  Y.  282,  88  N.  E.  380,  22  L.  R.  A. 
[N.  S.]  632,  133  Am.  St  Rep.  800).  The  plaintiff's  version  is  that 
the  lad  was  riding  on  "his  right-hand  side"  of  the  road ;  that  the  de- 
fendant crossed  from  his  right  side  of  the  road.  The  version  of  the 
defendant  is  that  he  was  driving  on  his  right  side  of  the  road;  .that 
the  lad  approached  the  motor  car  upon  his  wrong  side  of  the  road; 
and  that  the  defendant  turned  his  car  to  his  left  only  when  he  thought 
that  collision  was  imminent,  to  avoid  collision  and  to  afford  a  wider 
space  between  his  right  hand  and  the  curb,  for  the  lad  to  pass  on  the 
side  that  he  seemed  bent  upon,  but  that  at  that  instant  the  lad  sud- 
denly turned  to  his  right  so  that  the  vehicles  collided.  Of  the  five 
witnesses  called  by  the  plaintiff  upon  this  feature  of  the  case  who  tes- 
tify to  the  contrary,  four  did  not  see  the  accident ;  of  these,  one  saw 
nothing  of  the  lad  before  it,  and  one  testifies  that  the  lad  was  on  the 
left-hand  side  coming  down  and  on  the  same  side  as  the  ascending  mo- 
tor car,  which  was  on  the  right-hand  side  going  up.  Beside  the  de- 
fendant, his  wife,  and  other  members  of  his  family  who  were  in  the 
motor  car,  nine  witnesses  testify  for  the  defendant  that  the  lad  ap- 
proached the  car  upon  his  wrong  side  of  the  road.  These  witnesses, 
as  well  as  those  called  by  the  plaintiff,  were  apparently  respectable,  in- 
telligent people,  and  wholly  indifferent  to  the  parties,  save  the  brother 
of  the  lad  and  defendant's  witness  Tillotson,  who  was  his  friend  and 
a  passenger  in  the  car.  The  point  of  view  of  the  accident,  of  the  de- 
fendant's witnesses,  was  superior  to  that  of  the  witnesses  called  by 
the  plaintiff ;  or  at  least  their  attention  was  directed  more  sharply  to  it. 

[3]  I  think  that  the  preponderance  of  the  evidence  shows  that  the 
lad  approached  close  to  the  motor  car,  and  from  some  distance,  upon 
his  wrong  side  of  the  road. 

[4]  The  circumstance  that  a  vehicle  is  on  the  wrong  side  of  the 
road  is  sufficient  to  raise  a  presumption  of  negligence.    Thomas  on 
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Negligence,  p.  2346  r  Shearman  &  Redfield,  supra,  §  649.  And  a  viola- 
tion of  the  law  of  the  road  is  competent  on  me  question  of  due  care. 
Nadeau  v.  Sawyer,  73  N.  H:  70,  59  Atl.  369.  True,  it  is  also  well 
settled  that  the  use  of  the  Wrong  side  of  the  road  may  be  justified  by 
the  circumstances.  Text-books,  supra.  Indeed,  it  is  said  in  Shear- 
man &  Redfield,  supra,  with  reference  to  the  manager  of  a  vehicle: 

*'Nor  Is  he  even  Jnstlfled  In  a  rigid  adherence  to  his  side,  if  by  going  a 
little  on  tbe  other  side  he  could  avoid  a  collision,"  citing  authorities,  inter  alia, 
O'lilaley  v.  Dom,  7  Wix  236,  73  Am.  Dec.  403;  Tuiley  v.  Xhomaa,  8  Carr.  ft 
P.  108. 

See,  too,  Huddy  on  Automobiles,  91. 

But  the  plaintiff's  intestate  was  not  within  the  limitation,  for  the 
preponderant  evidence  is  that  he  approached  the  motor  car  on  his 
-wrong  side  of  the  road  when  there  was  no  obstacle  to  a  course  upon 
the  other  side  or  to  his  turning  into  that  side  at  any  time,  and  that  he 
continued  his  course  with  the  motor  car  in  plain  view  and  without 
heed  until  an  instant  before  collision. 

[6]  I  think,  then,  that  the  plaintiff  did  not  offer  proof  sufficient  to 
show  the  absence  of  contributory  negligence  on  the  part  of  a  lad  who 
was  an  experienced  rider.  Pick  v.  Thurston,  25  R.  I.  36,  54  Atl.  600, 
cited  in  Shearman  &  Redfield,  supra,  §  653,  note. 

The  learned  counsel  for  the  respondent  contends  that  the  jury  could 
have  found  from  the  evidence  that  the  defendant  was  on  the  left-hand 
side  of  the  road  at  the  time  of  the  collision.  This  is  true;  but  such 
finding,  so  far  as  it  was  justified  by  the  evidence,  could  not  import  that 
the  defendant  was  traveling  for  any  space  or  for  any  considerable 
time  upon  his  wrong  side  of  the  road  and,  so  far  as  justified,  is  con- 
sistent with  the  preponderant  proof  that  the  defendant  diverted  his 
course  from  his  right  side  of  the  road  towards  the  wrong  side  in  view 
of  the  approach  of  the  lad,  and  that  within  a  moment  the  collision 
followed.  In  other  words,  the  jury  would  not  have  been  justified  in 
finding  otherwise  than  that  the  defendant  originally  bore  his  course 
upon  his  right  side  of  the  road  and  almost  at  the  instant  of  the  colli- 
sion first  turned  towards  the  wrong  side.  Thus,  even  if  the  location  of 
the  car  at  the  instant  of  the  accident  unexplained  raised  a  presumption 
of  negligence,  I  think  that  the  presumption  was  lifted  by  evidence  that 
explained  such  location,  and  that  the  defendant  was  entitled  to  invoke 
the  limitation  to  the  law  of  the  road  that  I  have  stated.  His  testimony 
that  he  veered  his  course  after  his  signals  were  apparently  unavailing 
to  avoid  a  threatened  collision  is  supported  by  some  of  the  witnesses. 
Thus  the  witness  Lane  testifies : 

"The  car  turned  across  to  give  the  boy  the  road,  and  he  didn't  take  it; 
be  then  attempted  to  take  where  he  should  have  been.  If  the  car  had  kept 
its  course,  its  regular  course,  I  expect  it  would  have  struck  the  boy.  *  •  • 
If  he  kept  on  Ills  course  and  the  car  on  its  course,  tb^  would  have  come 
head  on." 

It  seems  to  me  that  in  the  face  of  imminent  peril  the  defendant  at- 
tempted to  avoid  it,  but  that  he  encountered  it  because  the  lad  too 
late  sought  the  course  that  he  should  have  taken  and  kept  from  the 
outset 
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[I]  Even  if  the  defendant  erred  in  judgment  in  this  crisis,  I  fail 
to  find  proof  of  his  negligence  in  his  driving  of  the  car. 

[7]  But  the  learned  counsel  for  the  respondent  contends  that  the 
defendant  was  negligent  because  he  did  not  stop  his  car.  I  do  not 
agree.  The  defendant  was  an  experienced  driver  ascending  a  steep 
incline  at  a  speed  described  by  a  witness  for  the  plaintiff  as  "moder- 
ate" and  by  the  defendant  and  other  witnesses  as  not  in  excess  of 
eight  or  ten  miles  an  hour.  The  evidence  indicates  that  the  lad  saw 
the  car,  and  that  there  was  nothing  at  any  time  to  obscure  his  view, 
to  divert  his  attention,  or  to  prevent  his  taking  his  way  to  the  right 
of  the  car,  or  even  to  turning  in  that  direction  as  he  approached  for 
passage.  Under  these  circumstances,  the  defendant  in  the  exercise  of 
due  care  was  not  bound  to  bring  his  motor  car  to  a  standstill.  The 
verdict  is  not  satisfactory  either  as  to  the  contributory  negligence 
or  the  negligence. 

The  judgment  and  order  are  reversed,  and  a  new  trial  is  granted; 
costs  to  abide  the  event.    AH  concur. 


RUBIN  v.  BOSSAK  SPECIALTY  FURS. 

(Sapreme  Court,  Appellate  Term,  First  Department    Decembw  11. 1918.) 

MaSTKB  AKD  SEBVAIfT  ft  41*)— Wrowgfoi-  Dmchabqe. 

In  an  action  by  a  salesman  for  damages  for  his  discharge,  wliere  be 
was  to  receive  a  commission  of  7%  per  cent  upon  goods  sold,  shipped, 
and  paid  for,  and  defendant  was  to  advance  $25  weekly  as  traveling  ex- 
penses when  plalntlfF  traveled,  chargeable  to  his  commission,  and  tliat 
plaintiff  was  to  repay  the  excess  if  commissions  failed  to  exceed  advances, 
and  plalntifF  traveled  five  weeks,  received  advances  of  $160,  and  earned 
commissions  amounting  to  $78,  there  was  no  evidence  to  sostala  a  ver- 
dict of  $400  for  plaintifr. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  Si  12, 
80-63;   Dec.  Dig.  |  41.»] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Abraham  B.  Rubin  against  the  Bossak  Specialty  Furs, 
a  domestic  corporation  now  known  under  the  firm  name  of  Bossak  & 
Co.,  Incorporated.  From  a  judgment  entered  upon  a  verdict  rendered 
in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Tobias  A.  Keppler,  of  New  York  City,  for  appellant. 
Alexander  A.  Mayper,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  plaintiff  was  employed  by  the  defendant  to 
act  as  its  salesman  "in  the  states  of  Indiana  and  Michigan,  and  the 
cities  of  Youngstown,  Toledo  and  Cleveland  in  the  state  of  Ohio." 
The  plaintiff  was  to  receive  a  commission  of  7^4  per  cent,  upon  "goods 
sold,  shipped,  and  paid  for."  The  defendant  also  agreed  to  advance 
$25  weddy  as  traveling  expenses  from  April  1st  to  May  20th,  and 

*For  oUier  eases  see  same  topic  *  i  muubix  In  Dec.  a  Am.  Digs.  1907  to  date,  t  Rep'r  IndeKas 
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November  1st  to  December  25th,  but  only  during  the  period  when  or- 
dered to  travel  away  from  home,  and  these  advances  were  to  be  charged 
to  plaintiff's  commission  account.  He  agreed  to  repay  any  excess  if 
the  commissions  failed  to  exceed  the  advances.  The  plaintiff  traveled 
from  April  1st  to  May  8th,  and  earned  commissions  amounting  to 
$78.60,  and  during  the  same  period  he  received  advances  of  $150. 
Thereafter  he  claims  h^  was  discharged,  and  brought  suit  for  dam- 
ages suffered.    The  jury  found  a  verdict  in  his  favor  of  $440. 

While  in  cases  of  this  kind  it  is  difficult  for  a  discharged  employ^ 
to  prove  his  damages  with  exactitude,  before  a  plaintiff  can  recover, 
he  must  at  least  show  that  he  has  suffered  some  damages  and  give  tes- 
timony sufficient  to  permit  a  jury  to  determine  its  amount  approxi- 
mately upon  reasonable  conjecture  and  probable  estimates.  In  this 
case  no  such  evidence  has  been  given.  During  the  time  when  the 
plaintiff  actually  traveled,  his  commissions  were  only  approximately 
half  of  his  traveling  expenses,  and  there  was  therefore  no  profit.  The 
only  way  that  the  verdict  can  be  sustained  is  by  taking  the  amount 
of  commissions  earned  from  April  1st  to  May  8th  as  a  fair  average 
of  the  probable  profits  for  the  remainder  of  the  contract  period,  with- 
out, however,  deducting  any  traveling  expenses  for  the  remainder  of 
the  period.  Such  a  calculation  is,  however,  obviously  wrong.  No  jury 
could  reasonably  believe  that  a  salesman  employed  for  a  special  ter- 
ritory outside  of  New  York  could  earn  even  approximately  the  same 
commissions  by  staying  in  New  York  as  by  traveling  within  that  ter- 
ritory.. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event.    All  concur. 


YELLOW  TAXIOAB  CO.  v.  GAYNOB,  Mayor,  et  tO. 
{Supreme  Court,  Appellate  Division,  Xlrst  Department.    November  28,  1918.) 

DiscovjcBT  (S  40*) — Subjeot-Mattbb. 

Defendants  are  not  entitled  to  a  discovery  relating  solely  to  matters 
njwn  which  the  plaintiff  has  the  burden  of  proof  before  he  can  have  any 
relief  in  the  action. 

[Ed.  Note. — For  other  cases,  see  Discovery,  Cent  Dig.  it  62,  53 ;  Dec. 
Dig.  i  40.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Yellow  Taxicab  Company  against  William  J.  Ga)mor, 
as  Mayor  of  the  City  of  New  York,  and  others.  From  an  order  grant- 
ing defendants  permission  to  examine  certain  books,  papers,  docu- 
ments, and  property  belonging  to  and  in  the  possession  of  llie  plaintiff, 
plaintiff  appeals.    Reversed,  and  motion  denied. 

See,  also,  144  N.  Y.  Supp.  299. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
UNG.  and  HOTCHKISS,  JJ. 

Henry  Bennett  Leary,  of  New  York  City,  for  appellant 
Charles  J.  Ndibras,  of  New  York  City,  for  respondents. 

■For  (rther  caaaa  at»  «am«  topic  A  I  MiniBBB  In  Dae.  a  Am.  Digs.  1907  to  lUta,  *  Rep'r  IndozM 
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PER  CURIAM.  The  facts  which  the  defendants  seek  to  ascertain 
by  this  discovery  and  examination  relate  solely  to  matters  upon  which 
the  plaintiff  has  the  burden  of  proof  before  it  can  get  any  relief  in 
this  action.  Lawson  v.  Hotchkiss,  140  App.  Div.  297,  125  N.  Y. 
Supp.  261. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  denied,  with  $10  costs. 


BAUMANN  et  al.  v.  ROWAN. 

(Supreme  Court,  Appellate  Term,  First  Department.    December  11,  1913.) 

Use  and  Ocoupatior  d  1*) — Right  or  Plaintiff  to  Posskssior. 

A  lessee  of  premises  at  a  montbly  rental,  who  organized  a  corporatloii 
and  assigned  tlie  lease  to  it,  as  permitted  by  the  lease,  and  thereafter  sold 
all  the  corporate  stock  to  defendant,  who  occnpled  the  premises,  could  not 
sue  defendtuit  for  use  and  occupation,  since^  there  being  an  outstanding 
lease  to  the  corporation,  the  relation  of  landlord  and  tenant  could  not  exist 
between,  himself  and  defendant. 

[Ed.  Note. — For  other  cases,  see  Use  and  Occupation,  Cent  Dig.  H  1-11; 
Dec  Dig,  I  1.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  C.  Ludwig  Baumann  and  another  against  Edmond  A. 
Rowan.  From  a  judgment  for  plaintiffs  entered  upon  a  trial. by  the 
court  without  a  jury,  defendant  appeals.  Reversed,  and  complaint  dis- 
missed. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Joseph  Rowan,  of  New  York  City,  for  appellant 

Fixman,  Lewis  &  Seligsberg,  of  New  York  City  (Clarence  M.  Lewis 
and  Walter  N.  Seligsberg,  both  of  New  York  City,  of  counsel),  for  re- 
spondents. 

PAGE,  J.  This  is  an  action  to  recover  for  the  use  and  occupation 
of  certain  premises  at  Far  Rockaway.  The  plaintiffs  leased  the  prem- 
ises from  Arthur  W.  and  Walter  M.  Connable  for  a  term  of  five  years 
from  the  1st  day  of  April,  1911,  at  an  annual  rent  therein  reserved, 
payable  monthly.    The  lease  contained  a  clause  as  follows : 

"The  tenant  shall  not  assign  this  agreement  or  underlet  or  underlease  tlie 
premises  or  any  part  hereof  •  •  •  without  the  landlord's  consent  in  writ- 
ing, •  •  •  except  that  the  tenants  are  hereby  authorized  to  assign  ttda 
lease  to  a  corporation,  to  be  organized  and  controlled  by  them  and  to  operate 
the  business  contemplated  by  them." 

Thereafter  the  plaintiffs  organized  such  a  corporation  by  the  name 
of  "Pierre,"  and  tiiereafter  duly  assigned  by  a  written  instrument  the 
said  lease  to  the  said  corporation.  Thereafter  the  plaintiff  sold  all  the 
outstanding  stock  of  the  corporation  "Pierre"  to  the  defendant  It  is 
alleged  that  thereafter  the  defendant  used  the  corporation  as  a  mere 
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cloak,  but  in  fact  carried  on  business  in  his  own  name.  It  is  not  neces- 
sary to  go  into  that  question.  Plaintiffs  cannot  sue  for  use  and  occu- 
pation. They  had  no  right  to  possession,  estate,  or  title  in  the  premises 
after  they  had  assigned  the  lease  to  the  corporation,  and  thereafter  the 
relation  of  landlord  and  tenant  could  not  exist  between  the  plaintiffs 
and  defendant  Concededly  none  existed  by  contract,  for  the  lease 
was  never  assigned  to  the  defendant,  nor  could  such  relation  arise 
by  operation  of  law.  There  was  an  outstanding^  lease  to  the  corpora- 
tion by  virtue  of  assignment.  Had  plaintiffs  paid  the  rent,  they  might 
have  recovered  the  rent  paid,  from  the  corporation;  but,  so  long  as 
they  had  assigned  "all  their  right,  title,  and  interest  in  and  to  the  prem- 
ises demised  by  the  said  lease,"  they  are  in  no  position  to  recover  as 
for  use  and  occupation  of  the  premises  against  any  one. 

Judgment  reversed,  with  costs  to  appellant,  and  complaint  dismissed, 
with  costs.    All  concur. 


DAVISON  V.  GUARDIAN  STORAGE  ft  TRANSFER  OO. 
(Snpreme  Court,  Appellate  Term,  First  Department    December  11,  1018.) 

1.  Tbotkb  and  CoicvKBSion  (f  63*) — ^Intzrest — ^ALLowAncx— UmjqxraDATED 

DXICAND. 

Wblle  Interest  may  be  allowed  on  an  nnllqnidated  demand  arising  out  of 
a  contract,  where  tbe  demand  could  be  liquidated  by  mere  computation. 
Interest  should  not  be  allowed  by  the  court  where  the  demand  was  un- 
liquidated ;  the  action  being  for  the  value  of  goods  destroyed  by  a  stor- 
age company,  for  which  there  was  no  definite  market  value. 

[Ed.  Note. — For  other  cases,  see  Trover  and  Conversion,  Cent  Dig.  { 
254;  Dec  Dig.  {  68.*] 

2.  Tbovxb  and  Convxbsion  (S  53*)  — Intebkbt  — Aixowanox  —  QuxsnoN  fob 

JUXT. 

In  an  action  for  the  conversion  of  goods,  the  allowance  of  Interest  rests 
In  the  discretion  of  the  jury,  and  It  Is  Improper  for  the  trial  court  to  add 
an  allowance  of  Interest  to  tbe  verdict  rendered. 

[Ed.  Note. — For  other  cases,  see  Trover  and  Conversion,  Cent  Dig.  i  264 ; 
Dec  Dig.  i  53.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Lettie  £.  Davison  against  the  Guardian  Storage  &  Trans- 
fer Company.  From  a  judgment  for  plaintiff,  and  an  order  denying 
its  motion  for  new  trial,  defendant  appeals.     Modified  and  ailirmed. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Francis  W.  Pollock,  of  New  York  City  (Robert  W.  Maloney,  of 
New  York  City,  of  counsel),  for  appellant. 

J.  Philip  Berg,  of  New  York  City  (M.  Spencer  Bevins,  of  New  York 
City,  of  counsel),  for  respondent. 

LEHMAN,  J.  [1]  The  verdict  herein  should  not  be  set  aside  as 
against  the  weight  of  evidence.  I  feel,  however,  that  the  trial  justice 
undoubtedly  erred  in  adding  interest  to  the  verdict.  The  trial  justice 
apparently  relied  upon  the  case  of  Sweeney  v.  City  of  New  York,  173 
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N.  Y.  414,  66  N.  E.  101,  as  authority  for  his  action.  That  case  merely 
holds  that  where  by  contract  the  defendant  is  required  to  pay  for  goods 
sold  and  delivered,  or  work,  labor,  and  services,  upon  a  quantum 
meruit,  and  the  amount  of  the  goods,  or  the  amount  of  the  work,  is 
capable  of  definite  computation  by  the  defendant,  and  there  is  an  es- 
tablished market  value  therefor,  interest  must  be  added  from  the  date 
of  demand.  The  effect  of  that  case  is  to  establish  the  rule  that  interest 
must  be  added  upon  unliquidated  demands  in  actions  on  contract  where 
the  demand  could  be  liquidated  by  mere  computation.  It  leaves,  how- 
ever, in  full  force  the  rule  that  where  the  demand  is  unliquidated,  and 
cannot  be  definitely  ascertained,  but  the  damages  to  be  recovered  rest 
upon  the  estimate  of  the  jury,  no  interest  can  be  allowed. 

[2]  This  case  in  my  opinion  falls  clearly  within  the  latter  rule.  The 
defendant  could  not  by  computation  arrive  at  the  amount  of  the  goods 
destroyed,  nor  was  there  a  definite  market  value  for  these  goods.  It 
is  urged,  however,  that  this  action  sounds  rather  in  tort  for  conversion 
than  in  contract,  and  that  interest,  therefore,  may  be  allowed  under 
authority  of  Wilson  v.  City  of  Troy,  135  N.  Y.  98,  32  N.  E.  44,  18 
L.  R.  A.  449,  31  Am.  St.  Rep.  817.  That  case,  however,  establishes 
only  that  interest  in  actions  for  conversion  rest  in  the  discretion  of  the 
jury.  In  this  case  the  question. of  interest  was  not  submitted  to  the 
jury,  but  the  interest  was  added  by  the  trial  justice. 

Judgment  modified,  by  deducting  therefrom  the  sum  of  $47.50,  and, 
as  so  modified,  affirmed,  with  costs.    All  concur. 


(159  App.  Dlv.  418.) 

BEC3K  ▼.  NORTH  PACKINO  ft  PROVISION  00. 

(Sapreme  Court,  Appellate  Division,  First  Department    December  8,  1913.) 

CORPOBATIONS  (|  668*) — FOBBIOR  GOBFOSATION— SKBVIOB— "MANAOIRO  AoBRT." 

Defendant,  a  Maine  corporation  doing  basineBS  In  Massatdinaetts,  had 
no  property  in  New  Tork,  but  employed  S.,  a  member  of  the  Prodnce 
Exchange,  to  represent  it  as  sales  agent  He  was  reqnired  to  obtain  or- 
ders and  transmit  them  to  defendant,  having  no  discretion  as  to  prices, 
all  of  which  were  fixed  and  communicated  to  him  in  advance,  nor  had 
he  any  authority  to  accept  an  order.  He  occasionally  purchased  goods 
for  defendant  on  the  floor  of  the  Exchange,  pursuant  to  a  speciflc  order, 
and  acted  in  a  similar  capacity  for  various  other  comiuuiles,  maintaining 
an  office,  the  expense  of  which  was  borne  in  part  by  defendant  Held, 
that  S.  was  not  a  "managing  agent"  of  defendant  on  whom  process  might 
be  served  in  New  York,  under  Code  Civ.  Proc.  {  432,  so  as  to  subject  the 
corporation  to  the  jurisdiction  of  the  New  York  courts. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  H  2603-2627; 
Dec.  Dig.  S  668.» 

For  other  definitions,  see  Words  and  Plirases,  voL  B,  pp.  4320-4323.] 

Ingraham,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Fritz  Beck  against  the  North  Packing  &  Provision  Com- 
pany. From  an  order  denying  defendant's  motion  to  set  aside  a  sum- 
mons, it  appeals.    Reversed.     Motion  granted. 

•For  other  casM  see  same  topic  a  t  numbbb  in  Dee.  a  Am.  Digs.  1M7  to  date,  *  Rep'r  lodazes 


Digitized  by 


Google 


Sup.  Ct.)         BECK  y.  NOBTH  PAOKIN^  «  FBOTISION  00.  603 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Dana  T.  Ackerly,  of  New  York  City,  for  appellant 
Carl  S.  Flanders,  of  New  York  City,  for  respondent 

McLaughlin,  J.  Appeal  from  an  order  denying  a  motion  to 
set  aside  the  service  of  a  summons.  The  defendant  was  incorporated 
under  the  statutes  of  the  state  of  Maine,  and  maintains  an  office  for 
the  transaction  of  business  in  Massachusetts.  It  owns  no  property  in 
the  state  of  New  York.  None  of  its  officers,  directors,  or  any  person 
having  any  connection  with  the  company  lives  in  this  state,  except 
one  Snow,  to  whom  the  summons  was  delivered.  It  is  claimed  that  the 
service  is  valid  because  Snow  is  a  "managing  agent"  within  the  mean- 
ing of  section  432  of  the  Code  of  Civil  Procedure.  The  defendant's 
business,  in  part  at  least,  is  dealing  in  provisions.  Snow  is  a  member 
of  the  New  York  Produce  Exchange,  and  represents  defendant  as 
sales  agent,  in  so  far  as  it  has  one  in  the  city  of  New  York.  His 
duties  consist  in  obtaining  orders  and  transmitting  the  same  to  defend- 
ant. He  has  no  discretion  as  to  prices,  all  of  which  are  fixed  and 
communicated  to  him  in  advAnce  of  an  order  taken.  He  has  no  au- 
thor!^ to  accept  an  order.  All  he  can  do  is  to  obtain  one  and  then 
send  it  to  plaintiffs  Massachusetts  office  for  acceptance.  If  accepted, 
that  office  makes  the  shipment  direct  to  the  customer,  from  whom  it 
receives  payment.  Snow  occasionally  purchases  goods  for  the  defend- 
ant on  the  floor  of  the  Exchange,  but  in  each  case  only  under  a  specific 
order.  He  acts  in  a  similar  capacity  for  various  other  companies,  and 
maintains  an  office,  consisting  of  a  portion  of  one  room  in  the  Pro- 
duce Exchange  Building,  the  expense  of  which  is  borne,  in  part,  by 
the  defendant  The  latter's  name  appears  in  the  telephone  and  gen- 
eral directories,  but  its  telephone  number  and  address  are  not  alleged 
to  be  the  same  as  Snow's.  Upon  the  foregoing  facts  it  seems  to  me 
clear  that  Snow  is  not  a  managing  agent  of  the  defendant,  in  the  sense 
in  which  those  words  are  used  in  the  section  of  the  Code  referred  to. 
His  duties  are  of  the  most  specific  character,  and  he  is  not  intrusted 
with  any  discretion  whatever.  He  does  simply  what  he  is  told  to  do 
by  the  defendant,  and  nothing  else. 

The  Court  of  Appeals,  in  Taylor  v.  Granite  S.  P.  Ass'n,  136  N.  Y. 
343,  32  N.  E.  992,  32  Am.  St.  Rep.  749,  laid  down  the  rule  to  be  ap- 
plied in  determining  whether  or  not  a  person  were  a  managing  agent. 
In  doing  so  it  said : 

"A  managing  agent  mnst  be  some  person  luTested  by  the  corporation  with 
general  powers  InvoIvlJig  the  exercise  of  judgment  and  discretion,  as  distin- 
guished from  an  ordinary  agent  or  attorney,  who  acts  in  an  iiuterior  capacity 
and  under  the  direction  and  control  of  superior  authority,  both  in  regard  to 
the  extent  of  Us  duty  and  the  manner  of  executing  it"  ' 

It  has  been  held  that  the  words  "managing  agent"  do  not  include 
an  assistant  superintendent  of  a  corporation  who  has  no  general  super- 
vision over  its  affairs,  and  whose  duties  are  substantially  those  of  a 
foreman  (Kramer  v.  Buffalo  Union  Furnace  Co.,  132  App.  Div.  415, 
116  N.  Y.  Supp.  1101);  an  advertising  solicitor  whc»n  defendant  had 
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Stated  to  have  "full  power  to  make  contracts  for  us"  (Fontana  v.  Post 
Printing  &  Publishing  Co.,  87  App.  Div.  233,  84  N.  Y.  Supp.  308);  a 
person  who  collected  dues  for  a  mutual  benefit  association  and  trans- 
mitted them  to  the  home  office,  outside  the  state  (Moore  v.  Monu- 
mental Mut.  Life  Ins.  Co.,  77  App.  Div.  209,  78  N.  Y,  Supp.  1009); 
nor  a  person  authorized  to  make  contracts  for  advertisements  m  a 
newspaper  published  outside  the  state  (Vitolo  v.  Bee  Pub.  Co.,  66 
App.  Div.  582,  73  N.  Y.  Supp.  273). 

It  \^  urged  that  since  defendant  has  actually  received  from  Snow 
information  of  the  service,  the  same  has  fulfilled  its  purpose  and 
should  be  deemed  valid.  But  the  validity  of  the  service  does  not  de- 
pend upon  what  is  done  with  the  summons  after  the  service  is  made. 
If  Snow  were  a  managing  agent,  then  the  service  upon  him  would 
have  bound  the  defendant,  even  though  he  failed  to  notify  it  The 
statute  prescribes  the  method  by  whi(±  jurisdiction  of  a  foreign  cor- 
poration can  be  obtained,  and  unless  that  method  be  followed  the 
coprt  acquires  no  jurisdiction.  Defendant's  knowledge  of  the  attempt 
made  to  acquire  jurisdiction  in  no  way  affects  the  matter.  Kramer 
V.  Buffalo  Union  Furnace  Co.,  supra;  Eisenhofer  v.  New  Yorker 
Zeitung  Pub.  Co.,  91  App.  Div.  94,  86  N.  Y.  Supp.  438;  Winslow  v. 
Staten  Island  R.  T.  Co.,  51  Hun,  298,  4  N.  Y.  Supp.  169. 

Snow  was  not  a  managing  agent  of  the  defawiant,  and  for  that  rea- 
son the  motion  to  set  aside  the  service  upon  him  should  have  been 
granted. 

The  order  appealed  from,  therefore,  is  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted  with  $10  costs. 

LAUGHLIN,  CLARKE,  and  SCOTT,  JJ.,  concur. 

INGRAHAM,  P.  J.  (dissenting).  The  defendant,  a  foreign  corpo- 
ration, transacts  business  in  this  state  through  its  agent,  one  Snow,  a 
member  of  the  Produce  Exchange.  It  buys  and  sells  property  here 
subject  to  confirmation  at  its  home  office,  and  Snow  was  its  general 
agent  for  the  making  of  such  purchases  and  sales.  The  defendant 
corporation  is  in  the  telephone  directory,  business  directory,  and  the 
general  directory  for  the  city  of  New  York,  and  Snow  is  described 
as  its  manager.  The  defendant  has  no  other  officer  or  agent  within 
this  state,  and  I  think  for  the  protection  of  the  citizens  of  this  state 
doing  business  with  this  corporation  Snow  must  be  regarded  as  a 
managing  agent  within  the  meaning  of  section  432  of  tiie  Code  of 
Civil  Procedure.  Tuchband  v.  C.  &  A.  R.  Co.,  115  N.  Y.  437,  22  N. 
E,  360. 

I,  therefore,  think  the  order  should  be  affirmed. 
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(S3  Misc.  Rep.  101.) 

GROSSMAN  BROS.  *  ROSENBAUM  t.  DtJNAIF  BLDO.  CO.,  Inc. 
(Supreme  Court,  Appellate  Term,  Flrat  District    December  11,  1813.) 

IfECRANics'  Liens  ({  279*) — Enfokceiient— Bttbdxn  or  PBOor. 

In  an  action  by  a  subcontractor  to  enforce  a  mechanic's  lien  against 
property,  tbe  burden  is  upon  him  to  prove  that,  at  the  date  of  the  filing 
of  the  lien,  there  was  an  amount  due  from  the  owner  to  the  general  con- 
tractor, since  tbe  Uen  depends  upon  the  existence  of  a  fund  to  which  it 
can  attach. 

[Bd.  Kote. — ^For  otiMdr  cases,  see  Mechanics'  Uois,  Cent  Dig.  H  SOS, 
656;  Dec.  Dig.  1 279.*} 

Appeal  frcMn  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  GrossiAan  Brothers  &  Rosenbaum  against  the  Dunaif 
Building  Company,  Incorporated.  Verdict  and  judgment  for  plaintiff. 
Defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  November  term,  1913,  before  LEHMAN,  PAQE,  and 
WHITAKER,  JJ. 

Samuel  Chugerman,  of  New  York  City,  for  appellant 
Samuel  B.  Pollak,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  plaintiffs  are  subcontractors  who  performed 
certain  work  on  a  building  owned  by  the  defendant,  Dunaii  Building 
Company,  and  have  recovered  a  judgment  against  that  company  in 
a  mechanic's  lien  action.  The  plaintiffs'  evidence  consisted  of  proof 
that  the  work  was  performed  by  them  under  a  subcontract  from  Green- 
berg  &  Schlechter,  Inc. ;  that  Greenberg  &  Schlechter  had  a  parol  con- 
tract to  do  the  inm  work  on  the  building ;  that  the  price  for  the  gen- 
eral contract  was  $2,500;  and  that  the  general  contract  was  com- 
pleted. The  plaintiffs  did  not  ask  their  witness  when  the  pa3rments 
became  due  under  the  general  contract,  but  on  cross-examination  the 
witness  testified  that  these  payments  became  due  as  the  work  pro- 
gressed. 

At  the  close  of  the  plaintiffs'  case  the  defendant,  Dtmaif  Building 
Company,  moved  to  dismiss  on  the  ground  that  there  was  no  proof 
that  there  was  any  sum  due  from  it  to  the  general  contractor.  When 
the  motion  was  denied,  the  defendant  produced  testimony  by  its  own 
officer  and  by  the  general  contractors  that  all  payments  under  the 
general  contract  had  been  met.  The  trial  justice  then  submitted  to 
the  jury  the  question  whether  there  was  any  mon^  due  to  the  gen- 
eral contractor,  charging  the  jury  that  "the  plaintiff  must  satisfy  you 
by  a  preponderance  of  evidence  that  there  was  money  due  to  the  con- 
tractor who  hired  them ;  that  that  money  was  still  in  the  possession 
of  the  owner  of  the  building,  the  Dunaif  Building  Company,"  and 
then  charging  them  further: 

"There  is  another  matter  for  you  to  determine,  and  that  is  whether  or  not 
this  defendant  did  really  pay  this  amount,  this  full  amount  to  the  contractor 
before  the  Uen  was  filed.  That  is  the  important  question  in  this  case  for 
you  to  determine.  Now  the  defendants  having  set  up  this  defense  of  pay- 
ment, they  must  establish  it  They  must  satisfy  yon  by  a  preponderance  of 
evidence  that  they  did  pay  this  contractor  in  fall." 

*For  otber  cmos  bm  sams  topic  &  {  nvmbsb  In  Dec.  *  Am.  Dlgi.  1M7  to  data,  A  Rep'r  Indazat 
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The  jury  thereupon  brought  in  a  verdict  for  the  plaintiff. 

This  charge  to  the  jury  is  obviously  misleading.  The  jury  were 
bound  to  decide  only  one  question,  viz.,  whether  the  owner  of  the 
building  had  at  the  time  of  the  filing  of  the  lien  money  in  his  posses- 
sion due  to  the  general  contractor.  It  is  not  disputed  that  the  contract 
price  of  the  work  done  by  the  general  contractor  was  $2,500.  If  this 
sum  was  not  paid  before  the  filing  of  the  lien,  then  the  defendant  had 
still  in  its  possession  money  due  to  the  contractors;  if  it  was  paid 
in  full,  then  it  had  concededly  no  money  in  it^  possession  due  to  them. 
It  is  quite  impossible  that  upon  this  question  the  plaintiff  and  the  de- 
fendant should  both  have  the  burden  of  proof. 

The  general  principle  is  well  established  that,  since  the  lien  is  made 
to  depend  upon  the  state  of  the  owner's  indebtedness,  it  is  for  the  sub- 
contractor to  prove  the  fact  that  there  was  an  amount  due  the  con- 
tractor at  the  time  of  the  trial.  See  Keavey  v.  De  R^^o,  20  Misc.  Rep. 
105,  45  N.  Y.  Supp.  77,  and  cases  here  cited,  especially  Van  Clief  v. 
Van  Vechten,  130  N.  Y.  571,  29  N.  E.  1017.  The  courts  have  ap- 
parently consistently  announced  this  principle,  except  in  the  early  case 
of  Rudd  V.  Davis,  1  Hill,  277,  where  the  court  said : 

"Bat  we  think  tbe  conrt  erred  In  boldinK  that  the  plalntUfs  were  boond 
to  do  more,  In  the  first  Instance,  than  prore  performance  b7  H.  Geer,  the  ooo- 
tractor  and  principal  debtor.  Pro  tanto,  the  plaintiffs  were  a^gnees  of  H. 
Geer's  demand  against  Davis.  •  *  •  who  had  been  sued  by  H.  Geer.  must 
bare  taken  the  burden  of  proving  payment,  on  the  latter  showing  that  he  bad 
performed." 

I  have  been  unable,  in  such  research  as  I  have  had  time  to  make,  to 
find  any  subsequent  case  in  which  the  case  of  Rudd  v.  Davis  has  been 
cited  either  with  approval  or  with  criticism ;  on  the  other  hand,  I  have 
found  no  case  where  the  courts  considered  the  same  state  of  facts 
upon  which  that  case  is  based. 

In  the  case  of  Van  Clief  v.  Van  Vechten,  supra,  130  N.  Y.  at  page 
580,  29  N.  E.  at  page  1019,  however,  the  court  stated : 

"The  plalntlfla  claim  through  the  contractor,  and  If  the  third  paymoit  was 
not  dne  as  to  him  It  was  not  due  as  to  them.  They  are  under  the  same  ob- 
ligation to  prove  performance  and  to  the  same  extent  that  he  would  be. 
Their  righta  at  lienors  are  measured  by  his  rights  under  the  contract" 
(Italics  are  mine.) 

This  statement  in  the  opinion  refers  only  to  proof  of  performance, 
and  not  to  any  proof  that  the  payment  due  the  contractor  upon  per- 
formance had  not  been  made.  However,  if  this  statement  of  the  law 
is  correct,  then  it  may  well  be  argued  that  a  Uenor  has  shown  a  sum 
due  to  the  contractor  by  presenting  proof  sufficient  to  sustain  a  cause 
of  action  by  the  contractor  himself,  and  that,  in  any  case  where  die 
burden  of  proving  payment  would  be  on  the  owner  if  he  were  sued  on 
the  contract  by  the  contractor,  the  same  burden  rests  upon  him  if  he 
is  sued  by  the  lienor. 

On  the  other  hand,  in  the  case  of  Conkling  v.  Weatherwax,  181  N. 
Y.  258,  at  page  266,  73  N.  E.  1028,  at  page  1031  (2  Ann.  Cas.  740), 
Judge  Vann,  in  considering  the  general  question  of  when  payment 
is  to  be  regarded  as  an  affirmative  defense,  squarely  laid  down  the  rule: 
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"So  In  the  foreclosure  of  mortgages  and  mechanics'  Uens,  as  well  as  in. 
the  enforcement  of  all  other  liens,  including  creditors'  actions,  the  practice 
of  alleging  and  proving  the  amount  dne  and  unpaid  is  universal,  for  other- 
wise there  is  no  lien  to  enforca  Proof  that  a  lien  once  existed  does  not  prove 
that  it  still  exists,  and  the  cause  of  action  rests  upon  the  existence  of  the 
lien  when  the  action  is  commenced.  Hence  the  complaint  must  allege  and  the 
evidence  must  show  that  there  Is  a  lien  on  tiie  property  at  the  time  when  the 
effort  is  made  to  sell  it  in  order  to  i>ay  the  lien." 

Although  the  majority  of  thfc  court  did  not  in  that  case  agree  with 
all  the  statements  of  law  contained  in  Judge  Vann's  opinion,  I  think 
a  majority  did  agree  that  in  actions  to  establish  a  lien  the  defendant 
did  not  have  the  onus  probandi  on  the  issue  of  payment.  So  in  the 
case  of  Ebling  v.  Nekarda,  148  App-  Div.  193,  132  N.  Y.  Supp.  309, 
the  Appellate  Division  of  this  department  stated  as  authority  for  its 
own  action : 

"In  attempting  to  lay  down  the  rules  governing  the  allegation  of  payment, 
Vann,  J.,  said  in  Conkllng  v.  Weatherwax,  181  N.  Y.  268,  268  [73  N.  B.  1028„ 
1031  (2  Ann.  Caa.  740)]:  'When  the  action  is  not  upon  contract  for  the  pay- 
ment of  money,  but  is  upon  an  obligation  created  by  operation  of  law,  or 
is  for  the  enforcement  of  a  lien  where  nonpayment  of  the  amount  secured  is 
part  of  the  cause  of  action,  it  is  necessary  both  to  allege  and  prove  the  fact 
of  nonpayment" 

It  seems  to  me^  therefore,  that  the  weight  of  authority  is  decidedly 
in  favor  of  the  view  that  a  subcontractor  who  seeks  to  impose  a  lien 
upon  the  property  must  show  affirmatively  that  there  is  a  fund  in 
existence  to  which  his  lien  can  attach,  and  that  there  is  no  burden  upon 
the  owner  to  prove  that  he  has  already  paid  the  general  contractor  in 
full  for  the  work.  While  the  lienor  in  such  an  action  derives  his  rights 
from  the  general  contractor,  and  in  that  sense  his  rights  are  measured 
by  the  rights  of  the  general  contractor,  under  his  contract,  still  he 
derives  those  rights,  not  by  assignment,  but  by  operation  of  law,  and 
should  legally,  in  my  opinion,  be  held  to  prove  that  the  state  of  facts 
contemplated  by  the  law  exists,  viz.,  that  there  is  due  and  unpaid  some 
sum  of  money  by  the  owner  to  the  contractor. 

It  is  true  that  such  a  rule  imposes  a  difficulty  upon  the  lienor  in  that 
he  is  required  to  prove  something  which  is  within  the  knowledge  of 
the  owner,  and  not  always  within  the  knowledge  of  the  lienor.  It  is 
unnecessary  now  to  consider  whether,  in  a  proper  case,  proof  that  the 
owner  had  agreed  to  pay  the  lienor  a  sum  certain,  and  that  the  time 
for  this  payment  is  past,  may  not  be  sufficient  to  cast  upon  the  owner 
the  burden  of  producing  some  evidence  that  the  sum  past  due  has 
been  paid. 

In  this  case,  however,  the  defendant  owner  did  assume  that  burden, 
and  not  only  testified  himself  that  the  payments  were  made,  but  pro- 
duced the  contractor,  who  testified  that  these  pajrments  were  received. 
In  spite  of  the  fact  that  there  are  some  slight  improbabilities  in  the 
defendant's  testimony,  I  do  not  believe  that  the  court  or  jury  could 
reasonably  disregard  this  testimony,  and  upon  the  whole  case  it  was 
the  duty  of  the  trial  justice  to  dismiss  the  complaint. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event    All  concur. 
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(83  Misc.  Rep.  78.) 

WAXBEBO  ▼.  STAPPLEB  et  aL 

(Supreme  Court;  Appellate  Term,  First  Department    December  11,  1913.) 

1.  Bills  and  Notes  (i  607*) — AonoN— Adiossibiutt  of  Evidbkob— Aobee- 

KENT  Not  to  Tbansteb. 

Id  an  action  by  the  assignee  of  a  note,  tbe  exclusion  of  evldaice  for 
the  maker  that  the  note  was  not  to  be  negotiated  by  tbe  payee  was  error. 

[Ed.  Note. — For  other  cases,  see  BUl»and  Notes,  Dea  Dig.  |  607.*1 

2.  Bnxs  AND  Notes  ({  Q24*) — Action— Pbksitiiftion  of  Titlb. 

Possession  of  a  note  Is  presumptive  evidence  of  title,  rebuttable  by 
proof  that  the  note  was  negotiated  in  breach  of  faith  or  under  sudli  dr- 
cnmstances  as  amounted  to  fraud. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  If  1826-1831; 
Dec.  Dig.  i  524.*] 

3.  Bills  and  Notes  (g  508*) — ^AonoN— Admibsibilitt  of  Evidence— Owhb- 

SHIF. 

In  an  action  by  the  assignee  of  a  note,  evidoice  that  plalntHTs  as- 
signor was  the  real  owner,  with  full  notice  of  the  original  transfer  thereof 
in  breach  of  an  agreem^t  not  to  transfer,  was  admissible. 

[Ed.  Not& — For  other  cases,  see  BlUs  and  Notes,  Cent  Dig.  H  1728- 
1732;  Dec.  Dig.  I  608.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Louis  Waxberg  against  Solomon  J.  Stappler  and  anoth- 
er. Judgment  for  plaintiff,  and  defendant  Stappler  appeak.  Re- 
versed, and  new  trial  ordered. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Abraham  Oberstein,  of  New  York  City  (Charles  Trosk,  of  counsel), 
for  appellant. 
Jacob  I.  Wiener,  of  New  York  City,  for  respondent 

WHITAKER,  J.  The  complaint  herein  sets  forth  and  alleges  that 
on  August  16,  1912,  in  New  York  City,  the  defendant  Stappler  made 
and  delivered  to  defendant  George  Sachs  &  Co.,  a  corporaticMi,  his 
promissory  note  for  $890.83,  payable  on  February  10,  1913,  at  the 
East  River  National  Bank;  that  George  Sachs  &  Co.,  before  matur- 
ity, indorsed  and  delivered  same  to  George  Sachs;  that  thereafter,  in 
due  course  of  business,  George  Sachs  indorsed  and  delivered  same 
to  the  Metropolitan  Bank  for  value  before  maturity ;  that  the  Metro- 
politan Bank  duly  presented  the  same  for  payment,  which  was  refused, 
and  that  the  same  was  duly  protested ;  that  prior  to  the  commencement 
of  the  action  the  bank  assigned  the  note  to  one  Jacob  Reich  for  value, 
and  that  Jacob  Reich  thereafter  assigned  the  said  note  to  plainti£F. 

Defendant  Stappler  admits  the  m^ing  of  the  note,  denies  all  oth- 
er material  allegations,  and  sets  up  as  defenses  that  plaintiff  was  not 
at  the  commencement  of  the  action  the  lawful  owner  of  the  note  and 
is  not  the  real  party  in  interest ;  that  before  the  commencement  of  the 
action,  and  on  the  8th  day  of  August,  1912,  George  Sachs  &  Co.  de- 
livered to  defendant  Stappler  upon  memorandum  goods  of  the  value 
of  $863.90;  that  defendant  Stappler  gave  the  note  in  question  to  Sachs 
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&  Co.  Upon  the  express  agreement  that  George  Sachs  &  Co.  were  not 
to  negotiate  the  note,  but  that  before  it  became  due  Sachs  &  Co.  were 
to  call  at  defendant  Stappler's  place  of  business,  who  was  then  to 
pay  for  so  much  of  said  merchandise  as  the  defendant  Stappler  had 
used  or  desired  to  retain,  and  return  the  balance  thereof ;  that  before 
the  date  of  maturity  of  the  note  defendant  Stappler  returned  to  Sachs 
&  Co.  a  part  of  said  merchandise,  amounting  to  $541.43 ;  that  George 
Sachs  did  not  call  upon  defendant  Stappler  as  agreed,  but  negotiated 
the  note  before  maturity,  although  before  maturity  said  defendant  only 
owed  George  Sachs  &  Co.  the  sum  of  $349.40,  the  value  of  the  goods 
retained  ly  said  defendant  and  not  returned,  which  said  defendant  was 
and  now  is  ready  to  pav;  that  the  subsequent  indorsees  and  assignees 
of  the  note  knew  of  this  arrangement;  that  neither  of  the  subsequent 
holders  is  a  bona  fide  holder  for  value  in  due  course;  that  after  the 
note  became  due  and  after  its  protest  the  same  was  paid  to  the  Metro- 
politan Bank  in  full  by  and  assigned  to  Jacob  Reich  for  and  on  ac- 
count of  George  Sachs  &  Co.,  the  original  payee;  that  thereafter  the 
note  was  colorably  assigned  to  plaintiff  without  value  and  for  the  pur- 
pose of  acting  simply  as  the  agent  of  Reich  and  George  Sachs  &  Co. 
in  collecting  the  sum  from  defendant  appellant. 

There  was  stamped  upon  the  face  of  the  note,  "Payment  stopped." 
Upon  the  trial  a  jury  was  impaneled  and  sworn.  Plaintiff's  counsel 
offered  the  note  in  evidence,  and  the  notice  of  protest,  the  amount  of 
interest  due,  and  rested.  The  defendant  Stappler  was  called  as  a 
witness  in  his  own  behalf,  and  testified  that  at  the  time  he  gave  the 
note  he  told  the  payee  it  must  return  the  note  before  it  became  due, 
and  if  he  (defendant  Stappler)  kept  the  500  marmots  (being  the  goods 
delivered  to  him  on  memorandum)  then  Stappler  would  pay  the  payee 
the  difference  between  the  face  of  the  note  and  the  merdiandise  re- 
tained, to  which  the  payee  replied  he  would  return  the  note  before  it 
became  due. 

[1]  This  is  about  all  the  evidence  the  court  would  allow  the  de- 
fendant appellant  Stappler  to  give  upon  this  question.  Prior  to  that 
the  defendant  appellant  had  made  a  formal  offer  to  prove  by  the  de- 
fendant Stappler  the  agreement  alleged  in  the  answer,  viz.,  that  the 
note  was  not  to  be  negotiated  by  the  payee.  The  court  refused  to  al- 
low the  testimony,  and  the  appellant  duly  excepted.  This  was,  I  think, 
reversible  error.  However,  the  evidence  the  appellant  was  finally  per- 
mitted to  give  upon  the  subject  was  uncontradicted,  so  that  I  think 
the  defendant  appellant  is  entitled  to  take  the  position  that  the  contract 
alleged  in  the  answer  was  either  proved  or  that  he  was  refused  per- 
mission to  prove  it.  If  proved,  it  was  incumbent  upon  the  plaintiff  to 
have  shown  affirmatively  that  he  was  a  bona  iide  holder  for  value. 
Plaintiff  only  proved  possession. 

[2]  While  possession  is  presumptive  evidence  of  title,  this  pre- 
sumption is  rebutted  where  the  appellant  proves  the  note  to  have 
been  negotiated  in  breach  of  faith  or  under  such  circumstances  as 
amount  to  fraud.  Canajoharie  Nat.  Bank  v.  Diefendorf,  123  N.  Y. 
191,  206,  25  N.  E.  402,  10  L.  R.  A.  676;  American  Ex.  Nat.  Bank 
v.  N.  Y.  Belting  Co.,  148  N.  Y.  698,  43  N.  E.  168;  German  American 
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Ex.  Bank  v,  Cunriingham,  97  App.  Div.  244,  89  N.  Y.  Supp.  836;  Ne- 
gotiable Instruments  Law  (Consol.  Laws  1909,  c.  38)  §§  94-98. 

If  the  appellant  proved  the  contract  alleged  in  his  answer,  which  I 
think  he  did,  the  plaintiff's  evidence  of  simple  possession  was  insuffi- 
cient to  sustain  his  action.  If  the  appellant  was  not  permitted  to  prove 
the  contract,  that  was  reversible  error,  so  that  in  either  event  tiie  judg- 
ment should  be  reversed. 

The  appellant  was  not  permitted  to  show  by  the  plaintiff,  whom  he 
called  as  a  witness,  what  plaintiff  paid  for  the  note,  or  that  plaintiff 
took  said  note  with  notice  of  its  diversion,  or  that  plaintff  was  not 
the  bona  fide  owner  of  the  note,  or  that  plaintiff  paid  nothing  for  the 
note. 

[3]  Appellant  was  not  permitted  to  give  evidence  that  Jacob  Reich, 
the  plaintiff's  assignor,  was  the  real  owner  of  the  note;  that  Jacob 
Reich  had  full  notice  of  the  original  diversion  of  the  note  and  that  he 
was  the  financial  backer  of  George  Sachs  &  Co. ;  and  that  he  knew  all 
the  circtmistances  under  which  the  note  was  given,  and  that  he  was 
practically  the  original  owner  of  the  note,  although  it  was  made  pay- 
able to  Sachs  &  Co.    This  was  reversible  error. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event.    All  concur. 


(l&»  App.  Dlv.  503.) 

GRANULATOB  SOAP  00.  ▼.  HADDOW. 

(Supreme  Court,  Appellate  Dividon,  Second  Department    December  5,  1913.) 

1.  Injunction  (8  239*) — ^Liabiutt  on  Bond— Cotjnski.  Fmcs. 

Whether  a  defendant,  who  nnsuccessfnlly  opposes  f.  motion  tor  a  tem- 
porary Injunction  but  1b  successful  on  the  trial  of  the  action.  Is  entitled 
to  counsel  fees  Incurred  for  the  purpose  of  the  trial  as  damages  under 
the  Injunction  bond,  depends  on  whether  he  was  constrained  to  try  the 
action  for  the  purirase  of  vacating  the  injunction  or  for  the  sake  of  a 
fitTonible  determination  of  the  Issues  In  the  action. 
'  [Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  H  542,  643; 
Dec,  Dig.  {  239.*] 

2.  PaTKNTS  (I  202*>— ASSIONIOCNT  OF  iNTKNTIOn   WITH  IMPBOVEUKRTS. 

An  as^gnment  of  an  application  for  a  patent,  together  with  any  im- 
provements thereon,  vested  In  the  assignee  not  only  title  to  the  invention, 
but  also  the  equitable  title  to  the  improvements  when  made. 

[Ed.  Note. — Fat  other  cases,  see  Patents,  Cent  Dig.  ||  281-288 ;  Dec. 
Dig.  {  202.*] 

3.  Injunction  (|  239*) — Liabiutt  on  Bond— Cottnskl  Fbe& 

An  inventor  assigned  his  application  tor  a  patent,  together  with  im- 
provements thereon,  and  the  assignment  was  filed  in  the  Patent  Office- 
He  thereafter  made  certain  improvements  which  he  refused  to  assign 
to  the  assignee,  whereupon  an  action  was  brought  to  compel  asaignments 
and  to  restrain  other  transfers,  and  an  injunction  procured  whidi  per- 
mitted him  to  file  applications  for  patents  on  the  Improvements  bat  re- 
strained him  from  securing  letters  patent  or  assigning  his  interest  in 
hostility  to  the  assignee.  The  inventor  resisted  the  granting  of  the  in- 
junction, pleaded  that  the  assignment  was  procured  by  fraud,  and  counter- 
claimed  for  a  cancellation  and  reassignment,  which  after  the  trial  was 
granted.    Held,  that  he  was  not  entitled  to  recover  the  connsel  fees  In- 
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cnrred  for  the  puriwse  of  the  trial  as  damages  under  the  Injunctioo  bond, 
since  the  yacatlon  of  the  Injunction  was  not  the  sole  or  eyen  the  prin- 
cipal reason  for  trying  the  action,  as,  had  he  procured  patents  on  the 
improTements,  they  would  hare  been  of  little  value  while  the  assign- 
ments remained  of  record. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  SI  642,  543; 
Dec.  Dig.  t  23d.*] 

4.  Patxhtb  (I  203*) — ^AfisiONHKNT  6r  Intertzon  with  Imfbotembnts. 

Under  Kev.  St  U.  S.  {  4898  (U.  S.  Comp.  St  1901,  p.  3387),  authorizing 
the  assignment  of  patents  or  interests  therein,  and  providing  that  an  as- 
signment shall  be  void  as  against  sabsequent  purchasers  for  a  valuable 
consideration  without  notice  unless  recorded  In  the  Patent  Office,  the 
record  of  an  assignment  of  an  application  for  a  patent,  together  with 
any  improvements  thereon,  was  notice  to  proposed  purchasers  of  the 
transfer  of  the  improvements  as  well  as  of  the  original  invention. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  H  290-294 ;  Dec. 
Dig.  (  208.*] 

Appeal  f tc«n  Special  Term,  Westchester  County. 

Action  by  the  Granulator  Soap  Company  against  William  Haddow. 
From  an  order  confirming  a  report  of  a  referee,  plaintiff  appeals.  Re- 
versed, and  motion  to  confirm  denied. 

See,  also,  149  App.  Div.  926,  133  N.  Y.  Supp.  1124. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
PUTNAM,  JJ. 

Howard  H.  Williams,  of  New  York  City  (Henry  C.  Willcox,  of 
New  York  City,  on  the  brief),  for  appellant. 

Augustus  Van  Wyck,  of  New  York  City  (George  J.  McDonnell,  of 
New  York  City,  on  the  brief),  for  respondent. 

THOMAS,  J.  [1]  The  defendant  on  a  bond  conditioned  to  pay 
damages  by  reason  of  an  injunction  has  recovered  the  value  of  the 
services  of  his  attorney  and  counsel  for  the  preparation  and  trial  of 
the  case.  The  defendant  imsuccessfully  opposed  the  motion  for  the 
injunction,  and  urges  that  it  was  necessary  to  try  the  issues  to  dis- 
pose of  it,  as  the  judgment  in  his  favor  ended  it  While  counsel  fees 
incurred  for  the  purpose  of  the  trial  of  the  case  are  often  not  allow- 
able as  damages  under  the  bond  (Newton  v.  Russell,  87  N.  Y.  527, 
531 ;  Hovey  v.  Rubber-Tip  Pencil  Co.,  50  N,  Y,  335;  Randall  v.  Car- 
penter, 88  N.  Y.  293,  298),  yet  where  the  party  enjoined  has  without 
avail  resisted  the  issuance  of  the  injunction,  or,  if  granted  ex  parte, 
has  exhausted  his  remedy  to  vacate  it  by  means  other  than  by  trial  of 
the  issues,  such  counsel  fees  have  been  allowed.  Andrews  v.  Glen- 
ville  Woolen  Co.,  SO  N.  Y.  282;  Disbrow  v.  Garcia,  52  N.  Y.  654; 
Harter  v.  Westcott,  155  N.  Y.  211,  49  N.  E.  676;  Youngs  v.  McDon- 
ald, 56  App.  Div.  14,  67  N.  Y.  Supp.  375,  affirmed  166  N.  Y.  639,  60 
N.  E.  1123;  Brooks  v.  Racich  Asbestos  Mfg.  Co.,  137  App.  Div.  280, 
121  N.  Y.  Supp.  850.  The  question  is  whether  the  defendant  was 
constrained  to  try  the  present  case  to  vacate  the  injunction  or  for  the 
sake  of  a  favorable  determination  of  the  issues  themselves. 

[2, 3]  To  determine  that,  the  defendant's  predicament  in  the  matter 
must  be  considered.    He  had  agreed  to  assign  and  had  assigned  an  in- 
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yention  made  by  him,  "together  with  any  improvements  thereon,"  and 
it  had  come  to  the  plaintiff.  This  vested  in  the  assignee  not  only  title 
to  the  invention,  but  also  the  equitable  title  to  the  improvements  when 
made.  Westinghouse  Air-Brake  Co.  v.  Chicago  Brake  &  Mfg.  Co. 
(C.  C.)  85  Fed.  786,  793.  He  made  two  such  improvements,  and  upon 
his  refusal  so  to  assign  them  plaintiff  brought  this  action  to  compel 

,  assignments  thereof  and  to  restrain  other  transfers  of  them.  The  de- 
fendant pleaded  that  the  agreement  was  procured  by  fraud,  and  based 

'  thereon  a  defense  to  the  cause  of  action  for  specific  performance  and 
a  counterclaim  that  such  agreement  be  canceled  and  the  original  in- 
vention be  reassigned,  and  there  was  judgment  accordingly  and  for 
the  dissolution  of  the  preliminary  injunction.  The  respondent  testi- 
fied that  the  "patent  is  what  is  known  as  a  'ground  patent.' " 

[4]  The  assignment  of  the  original  application,  "together  with  any 
improvements  thereon,"  was  on  file  in  tiie  Patent  Office.  The  effect 
of  this  was  that  the  defendant  or  any  person  under  him  could  not  use 
the  invention  if  letters  patent  were  issued.  United  States  Revised 
Statutes,  §  4898  (U.  S.  Comp.  St.  1901,  p.  3387) ;  Aspinwall  Mfg.  Co, 
v.  Gill  (C.  C.)  32  Fed.  697.  The  application  for  letters  on  the  improve- 
ments would  refer  to  the  original  letters  or  patent,  and  a  proposed  pur- 
chaser upon  investigation  would  find  the  assignment,  which  was  no- 
tice to  him  of  the  transfer  of  the  improvements  as  well  as  of  the 
original  invention.    Walker  on  Patents,  §  281. 

Why,  then,  did  defendant  try  the  case?  The  improvements  were 
of  little  value  to  him  under  the  existing  conditions.  The  injunction 
order  expressly  permitted  him  to  file  the  applications.  He  was  in- 
deed restrained  from  securing  letters  patent  or  assi|^ing  his  interest 
in  hostility  to  plaintiff.  But  of  what  value  was  his  application  for 
improvements  or  letters  patent  therefor  with  the  assignment  of  the 
original  invention  informing  every  perscHi  with  whom  he  would  deal  ? 
The  plaintiff  needed  the  assignments  of  the  improvements  for  the  pur- 
pose of  using  them  to  its  advantage,  and  so  it  sued  for  them.  But  the 
rescission  of  the  agreement  and  reassignment  of  the  original  invention 
was  vital  to  the  defendant  if  he  would  enjoy  either  the  invention  or 
the  improvements.  So  he  defended  and  asked  affirmative  relief  and 
went  to  trial  to  free  himself  from  his  agreement  and  the  assignment. 
It  was,  indeed,  better  for  him  to  have  the  injunction  vacated,  as  he 
could  proceed  in  the  Patent  Office ;  but  such  letters  were  useless  with- 
out title  to  the  invention  and  improvements.  Had  the  suit  involved 
merely  or  principally  the  continuance  of  injunction,  it  would  be  simi- 
lar to  Andrews  v.  Glenville  Woolen  Co.,  supra,  where  the  action  was 
to  restrain  the  collection  of  moneys.  With  the  temporary  injunction 
out  of  the  way,  the  defendant  in  that  case  was  indifferent  whether 
the  case  was  ever  tried.  He  was  as  well,  perchance  better,  with  it  un- 
tried.   All  his  rights  he  could  exercise  without  trial. 

But  in  the  case  at  bar  the  disj^osition  of  the  issues  in  his  favor  gave 
defendant  a  necessary  status  which  the  mere  vacation  of  the  injunction 
would  not.  So  in  Brooks  v.  Racich  Asbestos  Mfg.  Co.,  supra,  the 
party  enjoined  did  not  need  to  go  to  trial  to  preserve  or  to  gain  rights 
which  he  already  had,  were  it  not  for  the  injunction  pendente  lite. 
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TTie  law  is  not  that,  whenever  a  preliminary  injunction  abides  the  re- 
sult of  the  action,  although  there  is  due  effort  to  vacate  it,  the  value 
of  legal  services  for  the  trial  fall  within  the  bond.  The  general  rule 
is  otherwise.  But  the  intended  holding  is  that,  where  tiie  right  to 
the  injunction  is  an  essential  issue  and  tiie  trial  is  necessary  to  secure 
disposition  of  it,  the  expenses  of  the  trial  fall  under  the  bond.  It  may 
be  noticed  that  the  order  in  language  is  broad  enough  to  cover  inven- 
tions not  technically  improvements.  But  title  only  to  improvements 
•was  sought  in  the  complaint,  and  none  other  was  in  actual  contro- 
versy. Moreover,  in  view  of  the  "ground  patent,"  others  were  npt 
expectable.    I  advise: 

Order  appealed  from  reversed,  with  $10  costs  and  disbursements, 
and  motion  to  confirm  referee's  report  denied,  without  costs.  All 
concur. 


(1S9  App.  DlT.  351.) 

TANZBB  V.  BANKERS'  LAND  ft  MOBTGAOB  CORPORATION  et  al. 
(Supreme  Court,  Appellate  Dlvlgloii,  First  D^artment    December  6,  1913.) 

1.  Venoob  and  Pubchabsb  (i  111*) — RBBoiaaiON  of  Oontbaot— Grounds— 

Bbeach  bt  Venpob. 

Where  a  corporatioo  having  only  two  stockholders  agreed  to  convey, 
in  consideration  of  a  sum  iwyable  in  installments  running  over  five  years, 
when  a  warranty  deed  was  to  be  executed,  a  snbsequent  conveyance  to 
sncfa  stockholders  upon  dissolnfion  and  continuance  of  business  as  a  part- 
nership^ In  order  to  facilitate  performance  of  the  contract,  was  not  ground 
for  resclasion  by  vendee;  vendor  not  being  in  default  untU  time  for  con- 
veying, and  tender  of  the  purchase  money  and  demand  for  a  deed,  and 
the  conveyance  bting  In  recognition  and  not  in  repudiation  of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Parchaser,  Cent.  Dig.  | 
1«8;  Dec.  Dig.  fill.*] 

2.  Vendob  and  Pxtbchaskb  (S  129*) — ^Tituc  Convetkd. 

A  vendor  under  an  executory  contract  to  convey  discharges  his  obliga- 
tion if,  at  the  date  fixed  for  the  delivery  of  the  deed,  he  Is  able  and  will- 
ing to  convey  a  marketable  tlUe,  irrespective  of  whether  he  theretofore 
had  title. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  If 
238-244,  249 ;  Dec  Dig.  {  129.*] 

3.  COBPOBATIONB   (S  617*) — DISSOLUTION— WINDING   UP   BUSINESS. 

In  view  Of  General  Corporation  Law  (Consol.  Iaws  1909,  c.  23)  {  221, 
snbds.  2  and  3,  continuing  a  dissolved  corporation  for  the  purpose  of 
discharging  its  obligations  and  winding  up  Its  aflairs,  two  sole  stock- 
holders of  a  cori>oratlon  had  i)ower  after  its  dissolution  to  execute  a  con- 
veyance under  a  contract  to  convey  theretofore  made  by  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  ||  2448-2456; 
Dec.  Dig.  i  617.*) 

4.  Covenants  ({  79*) — ^Warbantt  Deed. 

A  covenant  of  title  in  a  warranty  deed  runs  with  the  land,  ao  that 
8  anbfleqnent  remote  grantee,  injured  by  its  breach,  may  sue  the  maker. 

[Ed.  Note. — ^For  other  cases,  see  Covenants,  Ceot  Dig.  H  78-82;  Dea 
Dig.  I  79.*1 

6.  Appeal  and  Ebbob  ({  1176*) — Disposition. 

Under  Code  Civ.  Proc.  |  1317,  as  amended  by  Laws  1912,  c  380,  au- 
thorizing the  Appellate  Ettvislon  to  modify  the  Judgment  or  order  and 
render  Judgment  of  aflSrmance,  reversal,  or  modification,  or  grant  a  new 
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trial,  the  Appellate  Division,  upon  reversal  of  Jndgment  for  plaintiff,  maj 
direct  a  dismissal  of  the  complaint 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  K  4588- 
4696;   Dec.  Dig.  {  1176.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Julia  Tanzer  against  the  Bankers'  Land  &  Mortgage  Cor- 
poration and  others.  From  a  judgment  for  plaintiff  and  an  order  de- 
nying a  new  trial,  defendants  appeal.  Reversed,  and  judgment  di- 
rected dismissing  complaint. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Charles  F.  Brown,  of  New  York  City,  for  appellants. 
Raphael  Link,  of  New  York  City,  for  respondent 

McLAUGHLIN,  J.  Action  to  recover  damages  for  an  allied 
breach  of  a  contract  dated  April  16,  1906,  by  which  the  Bankers'  Liid 
&  Mortgage  Corporation  agreed  to  convey  certain  real  estate  to  the 
plaintiff  and  her  husband,  Jacob  Tanzer. 

The  complaint  alleged  a  breach  of  the  contract  in  tliat  tfie  corpora- 
tion fraudulently  and  in  bad  faith  conveyed  the  property  to  J.  Parker 
Sloane  and  Louise  N.  Higham.  The  defense  was  that  this  convey- 
ance was  not  made  in  repudiation  of  the  contract  with  plaintiff  and  her 
husband  but  with  full  recognition  of  their  rights  thereunder,  and  that 
Mr.  Sloane  and  Mrs.  Higham  held  the  property  for  their  benefit  and 
were  able,  ready,  and  willing  to  perform.  By  the  terms  of  the  con- 
tract, which  was  annexed  to  and  made  a  part  of  the  complaint,  the 
mortgage  corporation  agreed  to  sell  and  convey  to  the  plaintiff  and  her 
husband,  and  they  agreed  to  purchase,  the  land  described  therein  for 
the  sum  of  $4,485.  The  purchase  money  was  to  be  paid,  in  install- 
ments, $500  upon  the  execution  of  the  contract,  $500  within  six  months 
thereafter,  and  from  that  time  $30  monthly  for  five  years,  at  the  end  of 
which  the  balance  was  to  be  paid  and  a  full  covenant  warranty  deed 
given. 

At  the  trial  it  appeared  that  the  vendees  did  not  make  the  payments 
as  provided  in  the  contract,  and  on  the  16th  of  April,  1911,  the  day 
when,  by  the  terms  of  the  contract,  the  balance  of-  the  purchase  price 
was  to  be  paid  and  the  deed  delivered,  there  were  due  from  the  ven- 
dees installments  amounting  to  $1,685.  It  also  appeared  that  the 
mortgage  corporation  had  but  two  stockholders,  the  defendants  Sloane 
and  Sicard,  each  of  whom  owned  50  p6r  cent,  of  its  capital  stock; 
that  in  November,  1909,  they  determined  to,  and  (Mi  the  18th  of  that 
month  did,  dissolve  the  corporation  and  thereafter  continued  the  same 
business  as  a  partnership.  On  the  day  of,  but  prior  to  the  dissolution 
of  the  corporation,  it  conveyed,  by  full  covenant  warranty  deed,  the 
land  covered  by  the  contract  with  the  plaintiff  and  her  husband  to  Mr. 
Sloane  and  Mrs.  Higham,  Mr.  Sicard's  sister.  The  conveyance  was 
made  to  them  for  the  purpose  of  f acilitatin^r  the  conveyance  under  the 
contract  in  question.  On  the  16th  of  April,  1911,  the  day  fixed  for 
the  closing  of  the  contract,  Sloane  and  Sicard  had  a  deed  executed 
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by  Sloane  and  Mrs.  Higham,  which  complied  in  all  respects  with  the 
provisions  of  the  contract,  ready  to  be  delivered  to  the  plaintiff.  Her 
son,  who  transacted  the  business  for  her,  was  notified  of  that  fact  and 
a  request  made  that  the  balance  of  the  purchase  money,  or  at  least  a 
substantial  part  thereof,  should  be  paid.  No  further  payments  were 
made,  and  on  the  2d  of  May,  1911,  notice  was  given  to  the  plaintiff 
to  the  effect  that  the  vendor  elected  to  terminate  the  contract.  Nei- 
ther party  did  anything  thereafter  until  February,  1912,  when  this 
action  was  commenced. 

The  trial  court  held,  upon  the  foregoing  facts,  that  the  conveyance 
by  the  corporation  to  Mr.  Sloane  and  Mrs.  Higham  of  itie  land  cov- 
ered by  the  contract  gave  the  plaintiff  the  right  to  rescind  the  ccmtract 
and  recover  back  the  moneys  paid  thereon,  together  with  interest  from 
the  date  of  each  pa3mient,  and  he  directed  a  verdict  in  favor  of  plain- 
tiff for  this  amount.  The  defendants  appeal  from  the  judgment  en- 
tered thereon  and  an  order  denying  a  motion  for  a  new  trial. 

[  1  ]  I  am  of  the  opinion  that  the  court  erred  in  directing  a  verdict 
in  favor  of  the  plaintiff.  Upon  the  undisputed  facts  she  was  not  en- 
titled to  recover,  and  her  complaint  should  have  been  dismissed. 
There  had  been  no  breach  of  the  contract  upon  the  part  of  the  Ven- 
dor. By  the  terms  of  the  contract  all  the  covenants  on  the  part  of  the 
plaintiff  for  the  payment  of  the  installments  of  the  purchase  money, 
except  the  last,  were  independent,  and,  had  an  action  been  brought 
against  her  to  recover  them,  the  fact  that  the  vendor  did  not  have  title 
to  the  land  would  not  have  constituted  a  defense.  Harrington  v.  Hig- 
gins,  17  Wend.  376;  Camp  v.  Morse,  5  Denio,  161;  Robb  v.  Mont- 
gomery, 20  Johns.  15;  Wamsley  v.  Horton,  77  Hun,  317,  28  N.  Y. 
Supp.  423;  Dresel  v.  Jordan,  104  Mass.  407.  It  was  not  until  the 
16th  of  April,  1911,  when  the  last  payment  became  due,  that  it  and 
the  delivery  of  the  deed  became  dependent  acts.  Beecher  v.  Conradt, 
13  N.  Y.  108,  64  Am.  Dec.  535;  Eddy  v.  Davis,  116  N.  Y.  247,  22  N. 
E.  362.  The  vendor,  therefore,  owed  the  vendee  no  duty  under  the 
contract  except  to  convey,  at  the  time  fixed  for  closing  a  marketable 
title  to  the  land  described.  He  was  obligated  to  do  this  only  upon  full 
payment  of  the  purchase  money,  and  he  could  not  be  put  in  default  un- 
less such  money  were  paid  or  tendered  and  a  deed  demanded. 

[2]  The  rule  is  well  settled  that  one  who  enters  into  an  executory 
contract  for  the  sale  and  conveyance  of  land  fulfills  his  obligaticms 
thereunder  if,  at  the  date  fixed  for  the  delivery  of  the  deed,  he  is 
able  and  willing  to  convey  a  marketable  title,  and  this  irrespective  of 
the  question  whether  he  had  title  at  the  time  the  contract  was  executed 
or  at  any  time  thereafter.  Harrington  v.  Higgins,  supra;  Robb  v. 
Montgomery,  supra.  The  conveyance  by  the  mortgage  corporation 
did  not  constitute  a  ground  for  rescission  because  sudh  conveyance 
was  made  in  recognition  and  not  in  repudiation  of  the  contract  with 
the  plaintiff.  Robb  v.  Montgomery,  supra;  Greenby  v.  Cheevers,  9 
Johns.  126;  Eddy  v.  Davis,  supra;  Hawley  v,  Keeler,  53  N.  Y.  121; 
Joyce  V.  Shafcr,  97  Cal.  335,  32  Pac.  320;  Shively  v.  Semi-Tropic 
Land  &  Water  Co.,  99  Cal.  259,  33  Pac.  848;  Garberino  v.  Roberts, 
109  Cal.  125,  41  Pac.  857. 
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In  Robb  V.  Montgcmiery,  supra,  the  action  was  to  recover  install- 
ments similar  to  those  specified  in  the  contract  under  consideration. 
The  defense  was  that  before  the  time  fixed  for  the  parent  of  the 
first  installment  the  plaintin  conveyed  the  land  in  fee  simple  to  one 
Bemis  and  assigned  the  contract  to  him,  which  the  defendant  alleged 
disabled  the  plaintiff  from  performing  his  agreement.  To  this  the 
plaintiff  replied  to  the  effect  that  when  the  first  payment  became  due 
Bemis  was  able,  ready,  and  willing  to  convey  in  accordance  with  the 
terms,  of  the  contract.  A  demurrer  was  interposed  to  the  reply,  and 
in  disposing  of  the  same  the  court  said: 

"In  the  view  of  a  court  of  equity  Bemis  was  a  mere  trastee  for  the  peifomh 
ance  of  the  contract  Under  the  facts  In  the  case  he  might  be  compelled  to 
execute  a  deed  to  the  defendant  when  the  latter  entitled  himself  to  one  by 
the  payment  of  the  purchase  money.  And,  if  the  pteintUTs  personal  warranty 
was  a  valuable  part  of  the  contract,  be  had  not  disabled  himself  from  tmiting 
with  Bemis  in  a  warranty  deed." 

In  the  present  case,  when  the  mortgage  corporation  conveyed  to 
Sloane  and  Higham,  and  they  accepted  the  conveyance  subject  to  the 
contract  with  the  plaintiff  and  her  husband,  and  in  recognition  of 
their  rights  thereunder,  they  thereupon  became  trustees  for  the  per- 
formance of  the  contract  Had  they  refused  to  perform,  the  balance 
of  the  purchase  price  being  paid  or  tendered,  there  can  be  no  doubt 
that  a  court  of  equity  could  compel  them  to  do  so. 

[3]  It  is  urged  that  under  the  contract  plaintiff  is  entitled  to  a  full 
covenant  warranty  deed  from  the  corporation,  which  cannot  now  be 
given  by  reason  of  its  dissolution.  The  dissolution  of  the  corporation 
was  of  no  importance.  It  represented  at  most  only  Sloane  and  Sicard. 
They  were  in  fact  the  corporation,  since  they  owned  all  the  capital 
stock.  While  the  l^al  title,  prior  to  the  conveyance,  was  in  the  cor- 
poration, Sloane  and  Sicard  were  the  beneficial  owners,  and  when  they 
dissolved  it  they  thereupon  became  trustees  for  the  creditors  and 
stockholders  and  had  power  under  the  statute  to  wind  up  its  business 
and  affairs  and  carry  out  its  contracts.  The  statute  expressly  provides 
that,  when  a  corporation  is  dissolved,  it  nevertheless  shall  continue 
in  existence  for  the  purpose  of  discharging  any  existing  debts  or  ob- 
ligations and  doing  all  other  acts  required  in  order  to  adjust  and  wind 
up  its  business  and  affairs.    Gen.  Cor.  Law,  §  221,  subds.  2,  3. 

[4]  Besides,  as  we  have  seen,  the  corporation  conveyed  by  a  full 
covenant  warranty  deed,  and,  had  plaintiff  performed  on  her  part  and 
accepted  the  deed  tendered,  the  covenant  of  the  corporation  would 
have  inured  to  her  benefit.  A  covenant  of  warranty  of  title  runs  with 
the  land,  and  the  maker  may  be  sued  by  a  subsequent  grantee,  how- 
ever remote,  who  has  been  injured  by  the  breach  thereof.  Geiszler  v. 
De  Graaf,  166  N.  Y.  339,  59  N.  E.  993,  82  Am.  St  Rep.  659;  Beddoe's 
Ex'r  V.  Wadsworth,  21  Wend.  120;  Hunt  v.  Hay,  156  App.  Div.  138. 
140  N.  Y.  Supp.  1070. 

[5]  My  conclusion,  therefore,  is  that  since  the  plaintiff,  at  the  time 
the  action  was  commenced,  was  in  default,  she  could  not  rescind  the 
contract  without  tendering  the  payment  of  the  purchase  money  then 
due.    This  she  did  not  do,  and  therefore,  as  already  said,  defendants' 
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motion  for  the  direction  of  a  verdict  in  their  favor  should  have  been 
granted  and  the  complaint  dismissed.  This,  I  think,  we  can  now  do 
under  section  1317  of  the  Code  of  Civil  Procedure,  as  amended  by 
ch^ter  380  of  the  Laws  of  1912. 

The  judgment  and  order  appealed  from  are  therefore  reversed, 
with  costs,  and  judgment  dismissing  complaint  directed,  with  costs. 
All  concur. 


BSESUN  T.  QOU>STONB. 
(Supreme  Coor^  Ai»pdlate  Term,  Blrst  Department    December  11,  191S.) 

SaXBS  (i  417*) — CONTBAOT— Bbkaoh— Daxaoxs. 

Evidienoe  held  to  require  a  finding  that  defendant  pnrchaaed  certain 
goods  from  plaintiff,  paid  part  of  the  price  In  advance,  and  that  the  goods 
were  not  delivered,  so  that  he  was  entitled  to  damages  for  plaintiff's 
breach  of  contract 

[Ed.  Notew— For  other  cases,  see  Sales,  Cent  Dig.  i  1178;  Dec.  Dig. 
I  417.»1 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Bernard  Breslin  against  Philip  N.  Goldstone.  From  a 
judgment  in  favor  of  plaintiff  for  $633.18,  and  from  an  order  deny- 
ing defendant's  motion  to  set  aside  the  verdict  and  for  a  new  trial, 
he  appeals.     Reversed,  and  new  trial  ordered. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Bernard  H.  Arnold,  of  New  York  City,  for  appellant 
Samuel  S.  Breslin,  of  New  York  City,  for  respondent. 

PAGE,  J.  This  is  an  action  for  the  agreed  price  and  reasonable 
value  of  dry  goods  sold  by  the  plaintiff  to  the  defendant  The  plain- 
tiff claims  to  have  sold  goods  to  the  amount  of  $2,139.61  to  the  de- 
fendant, admits  having  received  on  account  thereof  $1,500,  and  allows 
a  discount  of  $90.  The  defendant  concedes  that  the  goods  were  de- 
livered, and  that  he  has  not  paid  for  them,  but  alleges  as  a  counter- 
claim that  the  plaintiff  sold  to  him  14,175  yards  of  silk  at  42^^  cents 
per  yard,  and  received  the  aforesaid  $1,500  in  part  payment  in  ad- 
vance for  these  goods,  and  that  the  plaintiff  failed  and  refused  to 
deliver  them,  to  his  damage  in  the  sum  of  $2,917.50. 

Upon  the  trial  it  was  not  disputed  that  after  the  plaintiff  had  sold 
and  delivered  the  goods,  for  the  price  of  which  he  is  suing,  to  the 
defendant,  and  before  the  bills  for  them  were  due  from  the  defendant, 
the  plaintiff  called  upon  the  defendant  and  requested  him  to  discount 
some  of  the  bills,  because  he  needed  money  to  pay  for  other  goods 
whidi  he  had  bought  or  intended  to  buy,  and  that  the  defendant  re- 
fused to  discount  the  bills,  but  told  him  to  call  later  with  samples  of 
his  new  goods.  The  defendant  claims  that  at  this  second  meeting 
the  plaintiff  told  him  he  had  bought  these  goods  very  cheaply  "at  a 
failure,"  and  had  to  pay  for  them  at  once,  and  they  agreed  that  the 
plaintiff  should  sell  them  to  the  defendant  for  what  he  was  paying  for 
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them,  4214  cents  per  yard  plus  a  profit  of  $250  allowed  to  the  pUun- 
tiff  on  the  transaction,  and  that  the  defendant  should  pay  to  the  plain- 
tiff $2,000  on  the  delivery  of  the  goods,  $1,000  within  ten  days,  and 
the  balance  within  30  days.  The  defendant  testified,  further,  that  on 
October  30,  1912,  the  day  fixed  for  delivery  of  the  goods,  the  plain- 
tiff called  again  to  see  die  defendant  and  requested  him  to  pay  the 
$2,000  before  delivery,  because  he  was  short  of  money  and  could  not 
pay  for  them;  that  the  defendant  paid  $1,000  on  account  and  took 
the  receipt  which  was  placed  in  evidence;  that  on  the  31st  of  October 
the  plaintiff  again  came  in  and  said  he  needed  $500  more,  and  if  the 
defendant  would  let  him  have  it  the  goods  would  be  delivered  in  a 
few  hours.  The  defendant  gave  him  the  $500,  but  the  goods  were  not 
delivered,  and  never  have  been  delivered,  though  the  plaintiff  held  the 
defendant  off  on  promises  for  several  days  afterward.  In  corrob- 
oration of  his  version  of  the  transaction,  the  defendant  produced  and 
placed  in  evidence  a  receipt  signed  by  the  plaintiff,  and  of  which  the 
plaintiff  had  and  produced  a  copy,  which  read: 

"New  York.  October  SO,  1912. 
"RecelTed  from  Ph.  N.  Ooldstone  one  thousand  dollars  (91,000)  in  advance 
for  merchandise  bought,  and  wlilch  I,  Bernard  BresUn,  agree  to  deliver  these 
goods  to-day  or  to-morrow.  B.  Breslln." 

The  plaintiff's  explanation  of  this  receipt  is  very  weak.  He  admits 
that  he  called  with  his  samples  and  asked  the  defendant  to  advance 
him  money  at  a  time  when  no  money  was  actually  due  to  him  from 
the  defendant,  and  that  he  was  dickering  with  the  defendant  as  to 
whether  he  should  sell  the  goods  shown  by  sample  at  60  cents  or  65 
cents  per  yard.  Then  he  says  the  defendant  (without  apparent  cause) 
went  into  the  other  room  and  made  out  a  check  for  $1,000  and  the 
receipt  worded  as  above,  and  that  he  asked  the  defendant,  "What 
goods  do  you  want  me  to  deliver  to-day  or  to-morrow,  because  I  have 
not  bought  the  goods,  and  you  have  not  bought  from  me  the  goods?" 
and  that  the  defendant  replied,  "All  right;  if  you  do  not  buy  the 
goods,  then  I  have  nothing  against  you,  and  there  will  be  n<^ing 
to  it."  It  is  most  improbable  diat  the  plaintiff,  an  apparently  shrewd 
business  man,  would  accept  $1,000  and  sign  a  written  agreement  to 
deliver  goods  to-day  or  to-morrow,  and  be  contented  with  his  oppo- 
nent's mere  verbal  statement  that  it  would  be  all  right  if  he  did  not 
keep  his  agreement.  The  documentary  evidence  above  quoted  remains 
practically  undisputed  and  so  strongly  corroborates  the  defendant's 
story  that  it  overwhelmingly  throws  the  weight  of  evidence  in  favor 
of  the  defendant.  The  fact  that  the  defendant's  bookkeeper  wrote 
the  price  of  the  goods  on  this  receipt  after  it  was  signed  is  n^ligible, 
and  does  not  discredit  the  receipt,  since  the  plaintiff  was  given  a  copy 
of  it  in  its  original  state  and  admits  that  it  was  so  worded  and  signed. 

The  plaintiff  and  his  witnesses  have  testified  that  the  market  value 
of  the  goods  at  the  time  of  the  sale  was  in  the  neighborhood  of  60 
cents  a  yard.  The  defendant's  damage  was  therefore  clearly  shown. 
The  verdict  was  clearly  against  the  weight  of  evidence  in  finding 
against  the  defendant  upon  his  counterclaim. 

The  judgment  appealed  from  must  therefore  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.   All  concur. 


Digitized  by 


Google 


Sup.  Ct)  WEBEB  y.  WILLIAMS  A  UOSTOUD  00.  619 


WEBER  V.  WILLIAMS  &  MOKFORD  CO. 
(Supreme  Court,  Appellate  Term,  First  Department    December  11,  1913.) 

1..  APPEAIi  AND  EBBOB  (J  1010*) — ^RSVIBW — QUESTIONS  OF  FACT, . 

'  On  an  appeal  from  a  Judgment  for  plaintiff,  where  defendant's  evidence 
Is  unimpeactaed  and  uncontradicted,  it  must  for  the  purposes  of  the  appeal 
be  accepted  as  true. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  if  3979- 
8882,  4024;   Dec.  Dig.  i  1010.*] 

2.  Lanolobd  and  Tenant  (§  22*) — Deposits — ^Bvidencb. 

The  representative  of  a  prospective  lessee,  under  a  lease  providing  that 
the  lessee  should  pay  $1,000  on  the  signing  of  the  lease,  refused  to  sign  the 
lease  until  he  bad  a  chance  to  see  the  premises  again,  whereupon  he  gave 
a  check  for  $100  and  received  a  receipt  therefor,  reciting  that  it  was  a  de- 
posit on  the  contract  and  that  the  balance  of  $900  was  to  be  paid  on  the 
signing  of  the  lease.  The  next  day  the  prospective  lessee  stopped  pay- 
ment of  the  check  and  apparently  refused  to  take  the  lease.  Held,  that 
these  facts,  in  the  view  most  fitvorable  to  the  lessor,  showed  that  the  de- 
posit was  given  as  security,  for  the  lessee's  fulfillment  of  Its  agreement 
to  take  the  lease. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  IS  5&- 
60;   Dec.  Dig.  §  22.*] 

3.  Landlobd  and  Tenant  (|  22») — Deposits — Necessity  of  Damage. 

Where  a  check  was  given  by  a  prospective  lessee  to  secure  Its  folflll- 
ment  of  its  agreement  to  take  a  lease  and  not  as  a  penalty  or  liquidated 
damages,  there  coiild  be  no  recovery  thereon  in  the  absence  of  actual 
damage. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  {{  5&- 
59;  Dec.  Dig.  f  22.*] 

A.   ItANDLOBD  AND  TENANT  (J  22») — ^ACTIONS — BtjBDEN  OF  PbOOF. 

In  an  action  on  a  check  given  by  a  prospective  lessee  before  signing  a 
lease,  the  check  being  presumptively  valid,  the  burden  was  on  the  lessee 
to  show  that  there  was  no  consideration  therefor,  but  this  burden  was  met 
by  showing  that  the  check  was  given  only  as  a  deposit  to  secure  the  fnl- 
flilment  of  the  lessee's  agreement  to  take  the  lease,  and  the  burden  was 
then  on  the  lessor  to  show  that  it  was  given  as  liquidated  damages  or 
that  actual  damages  had  been  sustained. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  {f  65- 
69;  Dec.  Dig.  i  22.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict 

Action  by  Rose  Weber  against  the  Williams  &  Morford  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and 
■new  trial  ordered. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
-WHITAKER,  JJ. 

Healy  &  Hammer,  of  New  York  City  (Ernest  E.  L.  Hammer,  of 
New  York  City,  of  counsel),  for  appellant 

Alexander  Lament,  of  New  York  City,  for  respondent 

LEHMAN,  J.  [1]  The  plaintiff  has  recovered  a  judgment  upon 
a  check  for  $1(X),  made  and  delivered  by  the  defendant.  At  the  trial 
the  plaintiff  rested  after  the  check  was' introduced  in  evidence.  The 
•defendant  then  produced  evidence  to  establish  its  defense  of  want  or 
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failure  of  consideration.    This  evidence  was  not  impeached  or  contra- 
dicted, and  for  the  purposes  of  this  appeal  must  be  accepted  as  true. 

[2-4]  It  appears  that  the  defendant  on  April  29th  had  agreed  to 
accept  a  five-year  lease  of  premises  owned  by  the  plaintiff.  The  par- 
ties met  on  that  day,  and  a  written  lease  was  prepared.  That  lease 
contained  clauses  providing  that  certain  repairs  should  be  made  by 
the  landlord,  and  provided  further  that  tlie  tenant  should  pay  "$1,000 
on  the  signing  of  the  lease,  receipt  whereof  is  hereby  acknowledged." 
While  the  parties  had  apparently  practically  approved  the  terms  of 
the  lease,  the  defendant's  representative  refused  to  sign  the  written 
lease  until  he  had  a  chance  to  see  the  premises  again.  After  some  talk 
about  giving  a  deposit,  the  defendant  made  and  delivered  the  check 
in  suit  and  received  a  written  receipt  as  follows : 

"Recdved  from  Wllllamg  and  Morford  the  snm  of  one  hondred  doUan 
(100.00)  on  deposit  on  contract  218/20  W.  65  street;  balance  $900  to  be  paid 
on  signing  of  lease  and  agreement  on  April  80,  10  a.  m.,  at  Senior  ft  Stont 
office,  81  W.  60  St  Senior  ft  Stout 

"Thomas  T.  Devine." 

The  next  day  the  defendant  stopped  payment  of  the  check  and 
apparently,  refused  to  take  the  lease.  The  most  favorable  view  for 
the  plaintiff  of  this  evidence  is  that  the  deposit  was  given  as  security 
for  defendant's  fulfillment  of  its  agreement  to  take  a  lease.  Under 
similar  circumstances,  this  court  has  held,  in  the  case  of  Weinberg  v. 
Greenberger,  47  Misc.  Rep.  117,  93  N.  Y.  Supp.  530,  per  Scott,  J.: 

"There  is  notlilng  in  the  receipt  to  justify  a  finding  that  the  deposit  was 
given  as  a  penalty,  or  as  liquidated  damages  in  case  of  a  refusal.  It  was  there- 
fore a  deitosit  as  security  for  actual  damage,  if  any,  Buffered  by  the  defendant 
by  reason  of  plaintUTs  default  No  such  damage  was  pleaded  or  shown.  It 
must  be  assumed  therefore,  for  the  purposes  of  this  appeal,  that  no  such  dam- 
age was  suffered.  Hence  Uie  contingency  against  which  the  deposit  was  made 
did  not  arise,  and  the  plaintift  Is,  upon  the  facts  shown  In  the  present  record, 
entitled  to  a  return  of  the  deposit" 

It  is  true  that  there  is  an  apparent  distinction  between  that  case  and 
the  case  under  consideration,  in  that  in  the  earlier  case  the  tenant  was 
suing  for  a  deposit,  and  the  defendant  was  required  to  plead  and  prove 
actual  damage,  while  in  this  case  the  landlord  is  suing  upon  the  check 
which  presumptively  is  a  valid  obligation,  and  the  burden  of  showing 
that  there  was  no  consideration  rests  upon  the  defendant  Where, 
however,  as  in  this  case,  it  shows  that  the  check  was  given  as  a  de- 
posit only,  it  is  not  necessary  for  it  to  prove  also  the  negative,  that  it 
was  not  given  as  liquidated  damages  in  case  of  refusal,  and  that  no 
actual  damages  have  been  suffered.  These  are  matters  which  the 
holder  of  the  check  should  affirmatively  prove  just  as  she  would  be 
required  to  prove  them  if  she  had  received  actual  cash  and  the  pro- 
posed tenant  were  suing  for  its  return.  The  proposed  tenant  logically 
must  be  considered  as  having  established  a  prima  facie  case  of  want 
of  consideration  by  proof  that  would  be  sufficient  to  establish  a  prima 
facie  case  in  an  action  brought  by  it  for  money  had  and  received. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event    All  concur. 
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TATLOB  ▼.  WRIVSD  «t  A 
(Supreme  Conrt,  Appellate  Term,  First  Department    December  11,  1018.) 

Appbai.  and  Ebbob  (I  934*) — Bbtibw — Judohknt — Etidenck. 

In  an  action  for  goods  sold,  where  it  was  son^t  to  charge  defendant 
as  a  partner,  defendant's  testimony  must,  after  Judgment  In  his  favor,  be 
accepted  as  true  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  ff  8777- 
S781,  3782;  Dea  Dig.  f  934.*] 

Appeal  from  Municqial  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  James  Taylor  against  Solomon  Fried  and  another.  From 
a  judgment  for  defendants,  plaintiH  appeals.    Reversed  and  remanded. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ, 

Douglass  &  Minton,  of  New  York  City,  for  appellant 

Archibald  Palmer,  of  New  York  City,  for  respondents. 

LEHMAN,  J.  The  plaintiff  sued  an  alleged  partnership  for  the 
value  of  certain  goods  claimed  to  have  been  sold  and  delivered  to 
them.  It  appears  that  the  goods  were  sold  to  a  concern  calling  itself 
the  Raven  Knitting  Company,  but  the  defendant  Fried  denies  that  he 
was  a  partner  in  that  concern,  or  actively  connected  therewith,  and 
claims  that  he  was  interested  only  to  the  extent  that  he  had  loaned 
money  to  his  relative,  Neugroschl,  to  start  the  business. 

There  was  considerable  correspcMidence  between  Neugroschl  and  the 
plaintiff  in  regard  to  the  order,  and  a  considerable  part  of  this  cor- 
respondence is  on  the  letter  head  of  the  defendant  Fried.  This  cor- 
respondence, however,  is  insufficient  to  show  that  Fried  either  was  a 
partner  or  had  held  himself  out  as  a  partner.  Two  letters,  however, 
are  signed'  in  the  name  of  Sol.  Fried.  The  first  letter,  if  actually 
signed  by  him,  would  in  my  c^inion  show  conclusively  that  Fried  held 
himself  out  as  a  partner ;  but  Fried  denies  that  he  signed  that  letter, 
and  on  this  appeal  we  must  regard  his  denial  as  true.  Fried,  however, 
admits  that  he  signed  the  second  letter,  and  that  letter  states : 

"  *  *  *  Win  caU  to  your  attention  that  you  charged  for  1,000  needles 
and  toe  received  only  7S0.    Kindly  send  balance  and  oblige. 

"Sol  Fried." 

This  letter  is  so  inconsistent  with  Fried's  testimony  that  he  was  not 
a  partner,  or  connected  with  the  Raven  Knitting  Company,  that  when 
read  in  connection  with  plaintiff's  other  testimony,  and  unexplained 
by  Fried,  it  leads  to  the  conviction  that  he  was  a  partner  of  Neu- 
groschl. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 
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UNITED   STATES  RUBBER  RECLAlMINa  CO.,  Infc,  ▼.  MANCHESTER 

RUBBER  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    Decembw  11,  1913.) 

Appbai.  and  Ebbob  ({  1066*) — Hasuucbs  Ebbob — ^IirsTBDonosrs— Theobixs  of 
Cask. 

In  an  action  tor  goods  sold,  where  the  nndlspnted  evidence  showed  a 
sale  by  eample,  and  where  the  only  qnestion  for  the  jary  was  whether 
they  were  according  to  sample,  InstructlonB  submitttng  the  question  of 
a  sale  by  sample,  and  from  which  the  Jury  might  find  for  plaintiff,  either 
upon  a  finding  that  they  were  not  sold  by  sample  or  that  they  conformed 
to  sample,  were  prejudicial,  as  permitting  a  finding  for  ttie  same  party 
upon  two  theories,  only  one  of  which  was  sustainable  by  the  evidoicK 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  i  4220; 
Dec  Dig,  i  1066.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  United  States  Rubber  Reclaiming  Company  against 
the  Manchester  Rubber  Company.  From  a  judgment  entered  upon  a 
verdict  rendered  in  favor  of  the  plaintiff,  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Louis  Halle,  of  New  York  City  (Lloyd  M.  Howell  and  Roger 
Hinds,  both  of  New  York  City,  of  counsel),  for  appellant 
Thomas  J.  Falls,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  plaintiff  has  recovered  a  judgment  for  goods 
sold  and  delivered.  The  answer  sets  up  that  the  sale  was  by  sample 
and  the  goods  were  not  in  accordance  with  the  sample.  The  undis- 
puted evidence  shows  that  the  sale  was  by  sample,  and  the  only  ques- 
tion of  fact  for  the  jury  was  whether  the  goods  were  according  to 
sample.    Nevertheless  the  trial  justice  charged  the  jury: 

"The  defendant  gives  as  the  reason  for  not  paying  this  bill  the  fact  as  it  Is 
urged  affirmatively,  that  the  goods  were  sold  by  sample ;  that  the  goods  were 
inferior  to  sample;  that  they  were  inferior  for  the  purpose  for  which  they 
were  used.    •    •    • 

"The  plaintiff  denies  in  turn  the  fact  that  these  goods  were  told  by  sample. 
It  tells  you  that  tAc  goods  were  ordered  without  reference  to  awy  sample,  and 
were  delivered  as  ordered ;  that  they  were  not  defective  in  quality,  and  were 
proper  material  for  the  purpose  for  which  they  were  to  be  used  by  the  de- 
fendant 

"The  defendant  having  set  up  the  affirmative  d^ense  of  failure  to  conform 
to  sample  and  quality,  the  burden  is  tlirown  upon  it  to  sustain  its  allegations 
by  a  preponderance  of  evidence.    *    •    • 

"After  you  have  considered  the  evidence,  if  you  l>elieve  that  the  defendant 
has  maintained  the  allegations  which  it  has  made  in  support  of  the  counter- 
claim which  has  been  presented  here,  and  that  these  goods  were  told  by  «ain- 
ple,  and  that  they  did  not  conform  to  sample,  and  that  Oxej  were  defective, 
and  that  the  defendant  has  been  damaged  thereby,  then  you  will  render  a 
verdict  in  favor  of  the  defendant  for  the  sum  which  you  consider  wUl  com- 
pensate it  for  the  damages  It  has  sustained,  taking  into  consideration  the 
evidence  which  has  been  presented  upon  that  subject 

"If  yon  believe  the  version  of  this  transaction  as  told  you  by  the  plalntUT, 
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that  thete  gooi»  were  not  sold  by  sample,  but  were  told  a$  ordered,  that  they 
were  in  compliance  with  the  oider  which  was  given,  or,  if  there  ioa«  a  sample, 
that  they  did  conform  to  that  sample,  and  that  they  were  goods  which  are 
onderBtood  in  the  trade  at  large  to  be  tn  compliance  with  the  order  for  goods 
of  this  character  and  descrlptton,  then  yonr  verdict  will  be  in  favor  of  the 
plaintiff.    •    •    •" 

At  the  close  of  the  charge,  the  defendant's  counsel  asked  the  court 
to  charge  that: 
"Under  the  evidence  as  a  matter  of  law  this  was  a  sale  by  sample." 

And  the  court  replied : 

"I  refuse  to  charge.  /  charge  that  it  a  fact  for  the  jury  to  determine  from 
the  evidence." 

I  have  quoted  every  part  of  the  charge  which  states  for  the  jury 
the  questions  they  must  determine.  Throughout  this  charge  they  are 
informed  that  to  establish  its  defense  the  defendant  must  show  a  sale 
by  sample,  and  that  the  jury  must  determine  this  question  from  the 
evidence.  The  jury  could,  in  compliance  with  this  charge,  base  a  ver- 
dict in  favor  of  the  plaintiff  either  upon  a  finding  of  fact  that  the 
goods  were  not  sold  by  sample,  or  upon  a  finding  that  the  goods  con- 
formed to  sample.  The  parties  are  entitled  to  a  charge  which  cor- 
rectly lays  before  the  jury  the  questions  of  fact  for  them  to  decide, 
and  where  the  court  falls  into  the  error  of  permitting  the  jury  to  find 
in  favor  of  one  party  upon  two  theories,  where  there  is^  only  one  the- 
ory which  could  be  sustained  by  the  evidence,  the  error  is,  in  my  (pin- 
ion, certainly  prejudicial. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


(8S  Misc.  Bep.  51.) 

KITEMON  V.  STEEL  &  MASONRT  CONTRACJTINO  CO. 

TOUNGQUIST  T.   SAME. 

(Supreme  Court,  Appellate  Term,  First  Department    December  11,  1013.) 

Uastbb  and  Ssbtant  ({  278*)— Irjubibs  to  Sebvant— Dbtiotivb  Scaffold— 
— IiABOB  Law— Nkqlioence— Pbima  Facie  Case. 

Under  Labor  Law  (Consol.  Laws  1909,  c.  31)  }  18,  finposing  a  mandatory 
duty  on  a  master  to  furnish  safe  scaffolds  to  servants  employed  In  erect- 
ing structures,  the  fact  that  a  scaffold  broke,  by  reason  of  defects  in  the 
materials  furnished,  tended  to  show  a  violation  of  such  duty  and  was 
sufficient  to  establish  a  prima  fade  case  of  actioi^ble  negligence. 

[Ed.  Note. — For  other  cases,  see  Mast«  and  Servant,  Cent.  Dig.  H  954, 
956-958,  960-969,  971,  972,  977 ;   Deo.  Dig.  «  278.*J 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Actions  by  Frederick  Kitelson  and  Charles  Youngquist  against  the 
Steel  &  Masonry  Contracting  Company.  From  a  nonsuit  granted  at 
the  close  of  plaintiff's  case,  plaintiffs  appeal.  Reversed,  and  new 
trial  ordered. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

•For  oUier  cases  see  sune  topic  A  {  numbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  £  Rep'r  Indexes 


Digitized  by 


Google 


624  144  NBW  XOBK  SUPPLEHBNT  (Sup.  Ct. 

Francis  X.  McColIum,  of  New  York  City  (Raphael  Link,  of  New 
York  City,  of  counsel),  for  appellants. 

Hitchings  &  Dow,  of  New  York  City  (Hector  M.  Hitchings,  of  New 
York  City,  of  counsel),  for  respondent. 

PAGE,  J.  The  actions  were  to  recover  damages  for  personal  in- 
juries. The  plaintiffs  were  iron  workers  employed  by  the  defend- 
ant and  engaged  in  erecting  a  structure  upon  a  pier  in  this  city.  A 
scaffold  was  constructed  by  the  plaintiffs  and  their  fellow  workmen 
from  materials  supplied  by  the  defendant.  This  scaffold  was  con- 
structed by  placing  planks  across  two  wooden  needle  beams,  to  make 
a  platform  to  stand  upon.  The  needle  beams  were  suspended  from 
the  trusses  of  the  structure  by  means  of  ropes  tied  three  or  four  feet 
from  the  end  of  ieach  beam.  The  plaintiffs  were  standing  upon  the 
scaffold,  and  a  fellow  workman  was  passing  up  tools  to  them  prepara- 
tory to  commencing  work,  when  one  of  the  beams  broke  at  a  place 
near  where  there  was  a  knot.  The  plaintiffs  were  thrown  off  and 
injured. 

At  the  close  of  the  plaintiffs'  case  the  complaints  were  dismissed  up- 
on the  theory  that  the  plaintiffs  had  failed  to  prove  negligence  of  tiie 
defendant. 

Section  18  of  the  Labor  Law  (Consol.  Laws  1909,  c.  31)  imposes 
a  mandatory  duty  upon  the  master  to  furnish  a  safe  scaffold  to  his 
servants  employed  as  were  the  plaintiffs.  The  fact  that  this  scaffold 
broke  by  reason  of  defects  in  the  materials  furnished  tends  to  prove 
that  this  duty  was  violated.  A  violation  of  that  duty  was  negligence, 
or,  at  least,  evidence  of  negligence  which  was  sufficient  to  establish 
a  prima  facie  case.  Caddy  v.  Interborough  Rapid  Transit  Co.,  195 
N.  Y.  415,  88  N.  E.  747,  38  L.  R.  A.  (N.  S.)  30;  Holsapple  v.  Inter- 
national Paper  Co.,  152  App.  Div.  606,  609,  137  N.  Y.  Supp.  450. 

The  judgments  will  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellants  to  abide  the  event    All  concur. 


(83  Misc.  Bep.  59.) 

MILLER  V.  HARVEY. 
(Supreme  Court,  Appellate  Term,   first  Department    December  11,  191&) 

1.  SAL«8  (I  161*) — ^DELnrKRT  TO  Cabbieb. 

Under  Sales  of  Goods  Act  (Laws  1911,  c.  671)  {  127,  subd.  2,  proTldlns 
tbat  unless  otherwise  authorized  by  the  buyer  tbe  seller  must  make  such 
contract  with  the  carrier  on  behalf  of  the  buyer  as  may  be  reasonable, 
and  If  the  seller  omits  to  do  so,  and  the  goods  are  lost  or  danuMSed  In 
transit,  the  buyer  may  decline  to  treat  the  delivery  to  the  carrier  as  a 
delivery  to  himself,  a  buyer  may  refuse  to  treat  a  delivery  of  goods  to 
an  express  company  as  a  delivery  to  himself,  where  under  the  contract 
of  shipment  he  could  in  case  of  loss  recover  only  half  of  their  value; 
the  contract  made  by  the  seller  not  being  a  reasonable  one. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent.  Dig.  U  877-380;  Dec. 
Dig.  i  161.»] 

2.  Saucs  (t  161*) — DEI.IVXBT  TO  Cabbieb. 

A  general  custom  among  merchants  and  shippers  not  to  place  a  valua- 
tion upon  merchandise  sent  by  express  will  not  excuse  the  shipper  so  as 

•For  other  casat  ■••  ume  tople  A  i  humbkb  Id  Dec.  ft  Am.  Digs.  1907  to  d«te,  ft  Rep'r  IndexM 
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to  make  a  deUvery  to  the  express  company  a  ddlvery  to  the  bayer,  for 
no  custom,  however  general,  will  be  ingrafted  into  the  law  unless  reason- 
able and  Jnst. 

[Ed.  Note. — ror  othw  cases,  see  Sales,  Oent  Dig.  tt  377-880;  Dec 
Dig.  i  161.*) 

8.  SAI.E8  (I  347*) — ^Actions  foe  Pubchask  Pbiob— Recovebt. 

Defendant  bought  automobile  tires,  paying  for  them  in  advance,  and 
the  shipment  was  lost  by  the  express  company.  Thereafter,  at  defend- 
ant's reQuest,  plaintiff  sent  blm  another  shipment  Held  that,  as  defend- 
ant was  entitled  to  refuse  to  accept  the  delivery  of  the  first  shipment  to 
the  express  company  as  a  delivery  to  himself  because  the  contract  of 
shipment  allowed  him  to  recover  only  one-half  of  the  valne  of  the  goods 
if  lost  or  destroyed,  plaintiff  could  not  recover  the  purchase  Jtrice  of  the 
duplicate  shipment 

[Ed.  Notfr— For  other  cases,  see  Sales,  Cent  Dig.  ti  962-872;  Dec. 
Dig.  i  847.*] 

Appeal  from  Mtuiidpal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict 

Action  by  Charles  E.  Miller  against  George  Harvey.  From  the 
judgment,  both  plaintiff  and  defendant  appeal.  Reversed,  and  com- 
plaint dismissed,  with  costs. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Herman  Goldman,  of  New  York  City  (Arthur  W.  Weil,  of  New 
York  City,  of  counsel),  for  plaintiff. 

John  Larkin,  of  New  York  City  (Alex'r  S.  Andrews,  of  New  York 
City,  of  counsel),  for  defendant. 

PAGE,  J.  On  or  about  July  17,  1912,  the  plaintiff  sold  automobile 
tires  to  the  defendant  at  an  agreed  price  of  $95.43,  which  sum  the 
defendant  paid  to  the  plaintiff.  The  plaintiff  on  the  same  day  deliv- 
ered the  said  tires  to  the  United  States  Express  Company  properly  di- 
rected to  the  defendant  at  AUenhurst,  N.  J.  The  contract  of  carriage 
made  by  the  plaintiff  with  the  express  company  provided  that,  unless 
a  valuation  were  expressly  placed  upon  the  goods  and  a  proportionally 
higher  rate  paid  for  transporting  them,  the  liability  of  the  carrier  in 
case  of  loss,  damage,  or  destruction  in  transit  should  be  limited  to  $50. 
The  receipt  issued  to  the  plaintiff  stated,  "Value  asked  and  not  given." 
The  tires  were  lost  in  transit  and  never  delivered  to  the  defendant,  and 
it  is  conceded  that  the  liability  of  the  express  company  for  them  is 
limited  to  $50.  Thereafter  and  on  August  3,  1912,  the  plaintiff,  hav- 
ing been  notified  by  the  defendant  of  the  nonarrival  of  the  goods,  sent 
to  him  at  his  request  a  duplicate  shipment,  which  was  delivered  by 
the  express  cwnpany  and  the  express  charges  thereon  paid  by  the  de- 
fendant. This  action  is  brought  to  recover  the  purchase  price  of  the 
second  lot  of  tires  which  was  duly  demanded  of  the  defendant  and 
which  he  refused  to  pay.  The  defendant  sets  up  as  a  defense  and 
by  way  of  counterclaim  the  fact  that  he  paid  for  the  first  set  of  tires 
and  did  not  receive  them.  The  plaintiff  claims  that  a  delivery  of  the 
tires  to  the  express  company  for  the  defendant  was  a  sufficient  deliv- 
ery to  the  defendant. 

*For  other  cosea  a«e  same  topic  ft  i  amtxEM  In  Dm.  ft  Am.  Digs.  1107  to  data,  ft  Rap'r  Indezaa 
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[t]  This  case  is  controlled  by  section  127,  subd.  2,  of  the  Sales  of 
Goods  Act  (Laws  of  1911,  c.  571)  which  states: 

"Unless  otherwise  anthorlzed  by  the  buyer,  the  seller  most  make  such  con- 
tract with  the  carrier  on  behalf  of  the  buyer  as  may  be  reasonable,  having 
regard  for  the  nature  of  the  goods  and  the  other  clrcomstances  of  the  case. 
If  the  seller  omits  so  to  do,  and  the  goods  are  lost  or  damaged  In  course  of 
transit,  the  buyer  may  decline  to  treat  the  delivery  to  the  carrier  as  a  deliv- 
ery to  himself,  or  may  hold  the  seller  responsible  in  damages." 

I  am  of  the  opinion  that,  when  the  plaintiff  shipped  the  goods  under 
a  contract  whereby  the  defendant  could  only  recover  half  of  their 
value  if  lost  or  destroyed  in  course  of  transit,  he  failed  to  make  a  "rea- 
sonable contract  with  the  carrier  on  behalf  of  the  buyer,"  and  the 
defendant  was  accordingly  within  his  rights  in  declining  to  treat  the 
shipment  of  the  goods  under  such  a  contract  as  a  delivery  to  him. 

[2]  The  plaintiff  attempted  to  prove  that  there  was  a  general  cus- 
tom among  merchants  and  shippers  not  to  place  a  valuation  upon  mer- 
chandise sent  by  express.  The  proof  of  such  a  custom  was  insuffi- 
cient, but,  had  it  been  proved  to  be  a  general  custom,  it  should  not  be 
adopted  by  the  courts  as  a  rule  of  law,  for  no  custom,  however  general, 
will  be  so  ingrafted  into  the  law  unless  it  be  reasonable  and  just  It 
is  neither  reasonable  nor  just  for  shippers  to  deliver  goods  to  a  car- 
rier on  behalf  of  their  consignees  under  contracts  which  fail  to  in- 
demnify them  and  destroy  their  right  of  recovery  for  loss  of  the  goods 
so  consigned. 

[3]  Though  the  learned  trial  justice  reached  this  same  conclusion 
both  upon  the  facts  and  the  law,  he  committed  error  in  awarding  judg- 
ment for  the  plaintiff.  The  defendant,  as  he  was  entitled  to  do  under 
section  127,  subd.  2,  of  the  Sales  of  Goods  Act,  supra,  elected  to  treat 
the  delivery  of  the  goods  by  the  plaintiff  to  the  express  company  as  no 
delivery  to  him.  He  had  paid  full  price  for  the  goods  and  had  never 
received  them.  That  being  the  case,  his  damages  for  failure  of  de- 
livery by  the  plaintiff  were  their  full  value.  Whether  his  plea  was  a 
defense  or  a  counterclaim,  the  result  should  have  been  the  same.  The 
complaint  should  have  been  dismissed  upon  the  merits,  with  costs,  leav- 
ing the  plaintiff  to  establish  his  claim  against  the  express  company. 

The  judgment  appealed  from  should  be  reversed,  with  costs,  and 
the  complaint  dismissed,  with  costs.    All  concur. 


MacCAMBRIDGE  t.  ROTH  et  aL 
(Saprem«  Court,  Appellate  Term,  First  Department    December  16, 1913.) 

Sales  (S  120*) — Rescission  bt  BtxTEB— Breach  or  Contbact  bt  Seixer. 

Where  the  seller  of  a  brace  under  a  warranty  asked  payment  for  flzlng 
:be  brace,  though  the  warranty  had  not  expired,  but  immediately  there- 
after repaired  it  and  tendered  It  to  the  buyer,  who  refused  to  accept  it 
there  was  no  such  breach  of  the  contract  by  the  seller  as  entitled  the 
buyer  to  rescind. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent  Dig.  i  294;  Dec  Dig.  | 
120.»] 
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Appeal  from  Municipal  Court,  Borough  oi  Manhattan,  Fourth  Dis- 
trict 

Action  by  John  MacCambridge  against  Louis  Roth  and  Adolph 
Roth,  trading  as  the  Roth  Orthopedic  Institute.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Reversed,  and  complaint  dismissed. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR.JJ. 

James  A.  Hughes,  of  New  York  City,  for  appellant 

Max  Steinart,  for  respondent 

GUY,  J.  Plaintiff  sues  to  recover  the  purchase  price  of  a  brace, 
which  defendants  sold  to  plaintiff  under  a  warranty.  Within  a  week 
of  the  time  fixed  for  the  expiration  of  the  warranty,  the  plaintiff  aske;! 
the  defendants  to  fix  the  brace,  although  the  defendants  had  frequently 
repaired  the  brace  previous  to  that  time.  When  this  request  was  first 
made,  the  defendants  asked  payment  for  fixing  it,  but  immediately 
thereafter  did  repair  it  and  tender  it  to,  the  plaintiff,  who  refused  to 
accept  it  The  basis  of  the  action  is  a  rescission  of  the  contract,  but 
in  view  of  the  fact  tiiat  the  brace  was  repaired  by  defendants  and 
tendered  to  the  plaintiff,  this  was  not  such  a  breach  of  the  contract  as 
justified  a  rescission.  Callanan  v.  K.  A.  C.  &  L.  C.  R.  R.  Co.,  199 
N.  Y.  269-284,  92  N.  E.  747. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 

SEABURY,  J.,  concurs,    BIJUR,  J.,  took  no  part 

(83  Misc.  Bep.  44.) 

HART  T.  CORT. 

(Svpreme  Conrt,  Appellate  Term,  First  Department    December  11,  1913.) 

1.  lATEBABT  PBOPERTT  (|  7*) — ^LlC«RS»— EXCLU8IVENES8. 

A  license  to  produce  a  play  within  the  United  States  and  Canada  dar- 
ing a  limited' term  did  not  give  an  ezcInslTe  right  to  prodace  such  play, 
where  the  contract  did  not  so  provide. 

[Ed.  Note. — ^For  other  cases,  see  Literary  Property,  Cent  Dtg.  |  6; 
Dec.  Dig.  I  7.*] 

2.  ccstoms  and  usaoks  (|  18*) — contbactb  —  constbuction bubden  of 

Pboof. 

A  contract  granting  a  license  to  produce  a  play  within  the  United 
States  and  Canada  during  a  limited  term,  without  specifying  whether  the 
right  to  produce  the  play  was  exclusive  or  not,  was  not  ambiguous  so  as 
to  place  upou  the  licensor  suing  for  the  stipulated  compensation  the 
bnrden  of  showing  that  it  was  not  ezclnstve,  because  of  an  alleged  custom 
that  licenses  for  the  production  of  a  play  by  a  well-known  performer  la 
deemed  exclusive  within  the  territory  and  for  the  period  for  which  It  Is 
granted,  since  custom  may  be  resorted  to  only  to  remove  an  ambiguity 
and  not  to  create  on& 

[Ed.  Note. — For  other  cases,  see  Customs  and  Usages,  Cent  Dig.  ||  30- 
83;  Dec.  Dig.  1 15.*] 

8.  Customs  and  Ubageb  (|  19*) — Evidence— Bubdbit  of  Pboof. 

One  to  whom  a  license  to  produce  a  play  was  granted,  who  relied  on 
-    a  custom  that  such  licenses  were  exclusive,  had  the  bnrden  of  showing 
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die  existence  of  saCh  a  well-known  cnstom  that  the  parties  most  bare 
contracted  with  the  Intention  and  expectation  that  It  would  apply  to 
their  contract 

[Ed.  Note. — ^For  other  cases,  see  Oostoms  and  ysages,  Gent  Dig.  U  ^- 
43,  45,  46 ;  Dec.  Dig.  i  19.*] 

Appeal  from  City  Court  of  New  Yoric,  Trial  Term. 

Action  by  Thomas  Riego  Hart  against  John  Cort  From  a  judg- 
ment for  defendant  and  an  order  denying  a  new  trial,  plaintiff  ap- 
peals.   Reversed,  and  new  trial  granted. 

Argued  November  terra,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Alfred  E.  Hinrichs,  of  New  York  City,  for  appellant 
House,  Grossman  &  Vorhaus,  of  New  York  City  (Alfred  Beekmann, 
of  New  York  City,  of  counsel),  for  respondent 

PAGE,  J.  [1,  2]  The  action  is  brought  upon  a  contract  by  which 
the  plaintiff  granted  to  the  defendant  a  license  to  produce  the  play 
"La  Tosca"  within  the  United  States  and  Canada  during  a  limited 
term,  upon  the  payment  of  a  royalty  of  $50  for  each  performance ;  the 
defendant  agreeing  to  give  at  least  40  performances.  The  defendant 
did  not  produce  Ae  play,  and  plaintiff's  action  is  to  recover  the  sum 
of  $2,000,  less  the  sum  of  $350  paid  on  account  upon  signing  the  con- 
tract. The  answer  admits  the  making  of  the  contract,  and  that  the 
defendant  did  not  produce  the  play,  and  by  way  of  defense  sets  forth 
an  alleged  custom  by  which  a  license  for  the  production  of  a  play  by 
a  well-known  performer  is  deemed  to  be  exclusive  within  the  terri- 
tory and  for  the  period  for  which  it  is  granted,  and  that  the  plaintiff 
violated  the  condition  of  the  agreement  imposed  by  such  custom,  by 
granting  to  some  other  person,  without  the  knowledge  or  consent  of 
file  defendant,  a  license  to  produce  the  same  play  witihin  the  term  and 
territory  limited  by  the  contract.  The  defendant  further  counter- 
claimed  to  recover  the  $350.  Upon  the  trial  the  learned  judge  held 
this  contract  to  be  ambiguous  for  the  reason  that  it  was  not  specified 
therein  whether  the  right  to  produce  the  play  was  exclusive  or  not 
and  held  that  the  burden  was  upon  the  plaintiff  to  prove  that  the  li- 
cense was  not  exclusive.  The  case  was  submitted  to  the  jury  upon 
this  theory. 

This  was  manifest  error.  The  language  of  the  contract  is  plain  and 
unambiguous.  The  defendant  is  given  the  right  to  produce  the  play  * 
with  limitation  as  to  the  time  and  place.  If  it  had  been  intended  that 
a  further  limitation  was  to  be  placed  upon  the  plaintiff's  rights  over 
the  play  in  the  meantime,  words  expressive  of  that  intention  could 
and  should  have  been  embodied  in  the  contract. 

The  assertion  by  the  defendant  of  the  existence  of  a  custom  that 
would  impose  such  a  limitation  upon  the  plaintiff  did  not  render  the 
contract  ambiguous. 

"Custom  is  to  be  resorted  to  In  the  construction  of  contracts,  only  In  cases 
of  doubt  or  ambiguity  as  to  their  meaning.  It  Is  not  available  to  create  such 
a  doubt  or  ambiguity."    Marlatt  t.  Erie  By.  Co.,  154  App.  Div.  388,  S91,  139 

N.  Y.  Supp.  771,  773. 
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[3]  The  burden  rested  upon  the  defendant  to  prove  the  existence 
of  such  a  well-known  custom  that  the  parties  must  have  contracted 
with  the  intention  and  expectation  that  it  would  apply  to  their  con- 
tract. In  my  opinion  the  defendant's  evidence  does  not  establish  the 
existence  of  such  a  custom.  If  such  a  custom -exists,  it  is  strange  that 
all  the  licenses  to  produce  a  pla^  upon  which  judicial  action  has  been 
sought,  either  to  restrain  the  violation  of  defendant's  exclusive  right 
or  to  obtain  damages  for  a  violation  thereof,  have  had  the  words 
"sole"  or  "exclusive"  inserted  before  the  words  "right  to  produce." 
The  fact  that  no  reference  to  such  a  custom  is  made  in  the  various 
text-bodes  on  the  subject  would  inferentially  negative  its  existence  as 
an  open  and  well-known  custom  in  this  particular  business. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


(83  Ml3C.  Rep.  93.) 

CLARKE  y.  WELLS. 

(Supreme  Cojut,  Appellate  Term,  First  Department    December  11,  1918.) 

X,  HUSBAKD    AND    WlTE    ({    10*) — REXKASE    BT    HnSBAND. 

A  husband  cannot  release  bis  wife's  individual  claims  In  tbe  absence 
of  authority  from  her. 

[Kd.  Note. — For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  H  23, 
34,  35,  38-46,  396,  398;   Dec.  Dig.  S  10.*] 

2.  Anikals  (S  25*) — Evidence— Sutficienct. 

In  an  action  for  compensation  for  keeping  defendant's  dogs,  evidence 
held  insufficient  to  sustain  a  verdict  for  plaintUT. 

[Ed.  Note. — For  other  cases,  see  Animals,  Coit  Dig.  H  60-63;  Dec: 
Dig.  i  26.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict 

Action  by  Annie  S.  Clarke  against  Mrs.  Stewart  B.  Wells.  From  a 
judgment  for  plaintiff,  defendant  appeals.     Reversed  and  remanded. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

McCurdy  &  Yard,  of  New  York  City,  for  appellant 

Moses  Weill,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  plaintiff  and  her  husband  formerly  resided  in 
England,  where  they  maintained  dog  kennels.  Apparently  the  defend- 
ant knew  them  in  England,  and  on  July  19, 1911,  the  defendant's  secre- 
tary wrote  to  the  plaintiff's  husband  stating  that  the  defendant  offered 
him  a  position  as  chauffeur  at  $150  per  month,  with  the  use  of  "a  very 
nice  house  which  will  be  most  comfortable  in  every  way  for  you  and 
your  wife."    A  postscript  to  this  letter  stated : 

"I  should  i)erhapB  add  that  there  will  be  plenty  of  room  at  your  bouse  for 
your  dogs.  If  you  declare  to  our  custom  inspectors  that  you  are  bringing 
them  over  for  breeding  purposes,  you  wlU  not  have  to  pay  duty  on  them. 
They  should  be  quite  profitable  in  this  country." 

>  M^—^— .1^^^.— ^^^^— .^-^^  , 
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The  plaintiff  and  her  husband  thereupon  came  to  America,  their  ex- 
penses being  advanced  by  defendant,  and  immediately  went  to  Spring 
Lake,  where  the  defendant  lived.  They  were  there  given  the  use  of  the 
house  as  promised.  Upon  their  arrival,  the  defendant  left  some  of  her 
dogs  with  the  plaintiff  to  be  cared  for,  and,  though  plaintiff  does  not 
claim  that  the  defendant  agreed  to  pay  any  definite  sum  for  their  board, 
she  does  claim  that  the  defendant  agreed  to  pay  her  for  their  keep. 
The  plaintiff  further  showed  that  the  reasonable  value  of  the  board 
of  dogs  of  the  kind  intrusted  to  her  is  $3  to  $5  per  week.  Upon  this 
evidence  the  plaintiff  has  recovered  judgment  for  $500. 

While  the  evidence  presented  by  plaintiff  is  rather  vague  upon  the 
point  whether  the  contract  for  the  dogs'  keep  was  made  .with  her  indi- 
vidually, rather  than  as  agent  for  her  husband,  still  it  is  in  my  opinion 
prima  facie  sufficient  to  sustain  her  cause  of  action.  This  evidence 
could  be  directly  contradicted  only  by  the  defendant,  and  the  defend- 
ant, it  is  intimated  because  of  her  age  and  infirmity,  did  not  take  the 
stand.  The  trial  justice  thereupon,  though  apparently  with  some  re- 
luctance, gave  judgment  for  the  plaintiff. 

[1,  2]  In  spite,  however,  of  the  fact  that  this  evidence  is  not  directly 
contradicted,  the  surrounding  circumstances  and  the  documentary  evi- 
dence so  completely  impeach  the  plaintiff  and  her  husband,  and  show 
so  nearly  beyond  question  that  they  have  been  paid  all  that  is  due  them, 
that  I  feel  the  judgment  should  not  be  permitted  to  stand. 

It  appears  that  the  plaintiff's  husband  never  received  a  monthly 
check  for  $150,  but  received  each  month  while  he  was  in  defendant's 
employ  a  check  for  $100,  and  the  remaining  $50  was  paid  to  him  or  his 
wife  in  cash.  The  payment  was  made  in  uiis  form  by  the  defendant's 
secretary,  at  the  defendant's  request,  and  the  plaintiff  and  her  husband 
explain  that  this  unusual  form  of  pas^ment  was  due  to  the  fact  that 
the  defendant  did  not  desire  her  sons  and  trustee  to  find  out  that  she 
was  paying  her  chauffeur  more  than  $100.  This  explanation  would  be 
satisfactory,  were  it  not  for  the  fact  that  in  May  the  defendant  in- 
formed the  plaintiff's  husband  that  she  would  no  longer  require  his 
services ;  that  thereupon  plaintiff's  husband  demanded  that  he  continue 
to  receive  payment  for  the  remainder  of  the  year  of  service ;  and  that 
plaintiff  and  her  husband  thereupon  received  payments  in  settlement 
of  their  claims,  under  circumstances  which  to  my  mind  show  clearly 
that  their  contention  that  the  defendant  was  to  pay  board  for  her  dogs 
in  addition  to  the  sum  of  $150  per  month,  stipulated  as  wages,  is  not 
true. 

At  that  time  the  defendant  paid  to  the  plaintiff  individually  the  sum 
of  $250  by  check,  and  that  check  bears  across  its  face  the  words  "in 
full  to  October  1st,"  and  was  indorsed  by  plaintiff  with  these  words 
upon  it.  In  addition,  the  plaintiff's  husband  had  several  interviews 
with  the  defendant's  attorney,  and  agreed  with  him  to  accept  the  sum 
of  $258.50  in  payment  of  all  claims,  with  the  understanding  that  he 
was  to  be  permitted  to  continue  to  occupy  the  house  till  October  1st. 
At  that  time  he  executed  a  general  release,  prepared  by  the  defendant's 
attorney,  which  states: 

"The  underslKnetl,  B.  0.  Clarke,  now  residing  at  Spring  Lake,  N.  J.  does 
hereby  make  affidavit  as  follows: 
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"Previous  to  October,  1011,  I  had  a  kennel  In  England,  and  believing  that 
there  was  a  better  field  for  same  In  America  I  came  here  In  October,  1911, 
with  fourteen  dogs. 

"At  my  request  Mr&  L.  E.  Wella  of  Spring  Lake,  N.  J.,  (to  whom  I  bavo 
previously  sold  dogs),  loaned  me  money  to  pay  the  expenses  of  bringing  my 
family  and  dogs  to  America. 

"After  arriving  In  this  country  I  made  the  following  arrangement  with 
Mrs.  Wells: 

"Hy  wife  and  mys^  were  to  take  care  of  her  dogs  and  I  was  to  act  as 
her  chauflenr  for  one  y^ir,  from  October  23,  1911,  for  which  we  were  to  re- 
ceive the  use  of  a  small  cottage  at  Spring  Lake  and  an  amount  of  $150.00 
cash  per  month. 

"As  Mrs.  Wells  no  longer  requires  my  services  as  chauffeur,  and  as  I  am 
offered  another  position,  I  hereby  accept  and  acknowledge  the  receipt  of 
1258.60  as  payment  ia  fnll  for  the  services  of  both  my  wife  and  myself  and 
hereby  In  consideration  of  the  amount  mentioned,  the  receipt  of  which  is 
hereby  acknowledged,  I  do  entirely  release  Mrs.  L.  E.  Wells  from  all  claims 
of  any  nature  which  my  wife  or  myself  might  have  had  against  her. 

"In  witness  thereof  I  have  hereto  set  my  hand  and  seal  this  twelfth  day  of 
June,  1912.  [Signed]    Reuben  Clarke. 

"Witness:  A.  Kreusler." 

It  is  true  that  this  release  is  not  binding  upon  plaintiff  because  it  is 
not  shown  that  her  husband  had  any  authority  to  release  her  individual 
claims ;  but  it  does  directly  impeach  her  husband's  testimony  as  to  the 
nature  of  his  arrangements  with  the  defendant,  and,  taken  in  connec- 
tion with  the  fact  that  plaintiff  herself  received  and  indorsed  a  check 
made  "in  full  to  October  1st,  1912,"  shows  with  reasonable  certainty, 
in  spite  of  her  claim  to  the  contrary,  that  both  she  and  her  husband 
have  received  and  accepted  payment  for  all  claims  to  that  date. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event 

WHITAKER,  J.,  concurs.    PAGE,  J.,  concurs  in  result 


BBODT,  ADLEE  &  KOCH  CO.  v.  HOCHSTADTBR  et  aL 
(Sapreme  Court,  Appellate  Division,  First  Department    December  6,  1913.) 

1.  MoBTOAaxs  (f  479*) — FoRECLOBTTBB—RxFEBENCB—OBDKit— Requisites. 

In  a  mortgage  foreclosure  all  parties  claiming  any  Interest  in  the  prop- 
erty were  duly  served  by  publication,  and,  no  appearance  having  been 
made,  the  court  appointed  a  referee  "to  ascortalh  and  compute  the  amount 
dne  on  the  bond  and  mortgage."  The  referee  in  fact  took  proof  and 
filed  his  report  but  without  the  testimony,  and  the  court  rendered 
Judgment  on  which  the  property  was  sold.  Bold,  that  the  fact  that  the 
order  of  reference  and  the  application  for  judgment  did  not  comply  with 
General  Practice  Rule  00  and  Code  Glv.  Proc;  i  1216,  In  that  the  order 
did  not  direct  the  refbree  to  take  proof  of  the  facts  and  circumstances 
stated  in  the  complaint  and  the  proof  was  not  presented  on  the  applica- 
tion for  judgment,  were  at  most  Irregularities  which  did  not  affect  ttie 
valldl^  of  the  judgment  or  sala 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  H  1395-1398; 
Dec.  Dig.  I  479.«1 

2.  MOBTOAOES  (f  564*) — FOBKOIABUBE— Refsbee's  Deed— VAUniTT. 

The  referee's  deed  in  mortgage  foreclosure  proceedings  is  as  valid  as 
if  tt  had  been  executed  by  the  mortgagor  and  mortgagee^  and  by  the 

*>V>r  otiier  case*  see  same  topic  ft  {  mvmbbb  In  Dec.  A  Am.  Dig*.  1M7  to  data^  Jfc  Bep'r  Indexes 
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express  provisions  of  Code  CIt.  Proc.  1 1632,  Is  a  bar  against  eacb  part7 
to  an  action  "who  was  duly  summoned." 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  Si  1582-1591; 
Dec.  Dig.  i  654.*] 

8.  MoBTQAOES  (i  479*) — Fobeolosubx  —  Obdeb  of  Refebencs  —  Akekdiient 
Nunc  Pbo  Tunc. 

Where  an  order  appointing  a  referee  to  ascertain  and  compute  the 
amount  due  on  a  bond  and  mortgage  in  foreclosure  omitted  to  require 
that  he  take  proof  of  the  facts  and  circumstances  alleged  in  the  com- 
I)lalnt,  as  required  by  Oeneral  Practice  Bule  60,  but  he  in  fact  did  take 
such  proof,  it  was  proper  for  the  court  to  amend  the  order  of  reference 
nunc  pro  tunc  so  as  to  require  proof  to  be  taken  and  to  permit  what  had 
been  taken  to  be  filed. 

[Ed.  Note. — ^For  other  cases,  see  Mortgages,  Cent  Dig.  H  1395-1398; 
Dec.  Dig.  I  4T9.*] 

4.  SPEcinc  Pebfobkance  (i  1*) — ^Rioht  to  Rblikt. 

Specific  performance  of  a  contract  to  convey  land  is  not  a  remedy  of 
right,  and  whether  it  wlU  be  granted  depends  on  all  the  &cts  and  cir- 
cumstances presented  in  the  particular  case. 

[Ed.  Note. — For  other  cases,  see  Spedflc  Performance,  Cent  Dig.  {  1; 
Dec.  Dig.  1 1.*] 

5.  Specific  Pebfobiuitoe  ({  94*) — ^Lahd  Cortbacx— Right  to  Bxukf. 

A  contract  for  the  sale  of  real  estate  contemplated  the  erection  of  a 
building  on  the  premises,  for  which  purpose  the  purchaser  was  to  obtain 
a  building  loan  of  $230,000  from  a  specified  insurance  company.  The 
building  was  not  to  be  erected  unless  he  obtained  the  loan,  and  if  he 
did  not  do  so  before  January  11,  1912,  the  contract  was  to  be  void  and 
the  earnest  money  returned,  fl'eid  that,  it  having  been  ^own  that  the 
Insurance  company  had  refused  to  make  the  loan  before  the  time  fixed  for 
closing  the  title,  the  court  properly  refused  to  require  plaintiff  to  spe- 
cifically perform,  though  It  did  not  appear  that  the  company  refused  to 
make  the  loan  on  or  before  the  date  specified  in  the  contract 

[Ed.  Note. — For  other  cases,  see  Sjpedfic  Performance,  Cent  Dig.  $| 
249-256;  Dec.  Dig.  {  94.*] 

&  Costs  (i  164*) — Extba  Allowance. 

Where,  in  a  suit  by  a  purchaser  to  recover  back  earnest  money.  It  ap- 
peared that  the  title  which  was  thought  to  be  unmarketable  was  in  fact 
good,  but  it  was  further  held  that  the  vendor  was  not  entitled  to  compel 
specific  performance,  it  was  error  to  grant  plaintiff  an  extra  allowance 
of  costs. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  H  620-636;  Dec. 
Dig.  S  164.*] 

7.  VsnooB  AND  Pubchaseb  (t  841*)— Mebohantablb  Title— Expenses  of  £jX- 

Aia  nation. 

Where  a  purchaser  refused  to  perform. because  of  a  claim  that  the  title 
was  unmerchantable,  and  in  a  suit  to  recover  earnest  money  it  was  held 
that  the  title  was  good,  but  that  the  vendors  could  not  compel  specific  per- 
formance, it  was  error  to  charge  them  with  the  expenses  of  exs  mining 
the  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and  Purdiaser,  Cent  Dig.  U 
1008-1017;  Dec.  Dig.  f  841.*] 

8.  Vendob  and  Pubchasbb  (S  335*)— Cohtbaot  of  Sale— Nonpebfoemanoe— 

Recoveby  of  Earnest  Monet. 

Where  n  contract  for  the  sale  of  real  estate  contemplated  the  con- 
struction of  a  building  by  the  purchaser,  and  provided  that  if  an  insur- 
ance company  refused  to  make  a  building  loan  on  or  before  January  11, 
1912,  the  contract  should  be  void  and  the  earnest  money  returned,  proof 

*FOr  otber  caaes  see  same  topic  ft  i  tnniBBB  is  Dee.  A  Am.  Digs.  1S07  to  data,  ft  Hap'r  IndesM 
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that  the  Insurance  company  refused  to  make  the  loin  on  or  before  Feb- 
ruary 1,  1012,  before  the  date  fixed  for  closing,  was  Insufficient  to  entitle 
the  purchaser  to  recover  the  earnest  money. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  {{ 
981-983 ;  Dea  Dig.  i  335.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Brody,  Adler  &  Koch  Company  against  Bella  W.  Hoch- 
stadter  and  another.  From  a  judgment  for  plaintiff  and  from  an  order 
denying  a  new  trial,  defendants  appeal.  Judgment  in  so  far  as  it  dis- 
missed defendants'  counterclaim  ^rmed  without  costs,  and  judgment 
and  order  denying  motion  for  new  trial  otherwise  reversed,  and  new 
trial  ordered. 

See,  also,  150  App.  Div.  530, 135  N.  Y.  Supp.  549. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Morgan  J.  O'Brien,  of  New  York  City  (Henry  M.  Bellinger,  Jr.,  of 
New  Yorlj  City,  on  the  brief),  for  appellants. 

Lewis  M.  Isaacs,  of  New  York  City,  for  respondent 

McLAUGHLIN,  J.  On  the  18th  of  December,  1911,  the  parties 
entered  into  a  written  contract  by  which  the  plaintiff  agreed  to  pur- 
chase, and  the  defendants  to  sell,  for  $185,000,  certain  real  estate  in 
the  city  of  New  York.  At  the  time  the  contract  was  executed,  $5,000 
of  the  purchase  money  was  paid;  $5,000  agreed  to  be  paid  when  the 
deed  was  delivered;  $110,000  by  taking  the  property  subject  to  a  mort- 
gage for  that  amount  then  thereon ;  and  the  balance  by  the  vendee 
giving  back  a  purchase-money  mortgage  for  $65,000,  payable  on  the 
1st  day  of  February,  1916,  or  sooner,  at  the  option  of  the  holder  if  the 
purcha,ser  did  not,  within  four  months  after  title  passed,  commence  the 
erection  of  a  12-story  loft  building  upon  the  premises.  The  contract 
further  provided  that  if  the  Metropolitan  Life  Insurance  Company,  on 
or  before  the  11th  of  January,  1912,  refused  to  make  a  building  loan 
to  the  purchaser  for  ^35,000,  then  the  contract  was  to  be  "null  and 
void"  and  the  $5,000  paid  should  be  returned.  Four  days  later  the 
contract  was  modified  by  reducing  the  amount  to  $230,000,  and  in- 
creasing the  purchase  money  mortgage  to  $70,000. 

At  the  time  fixed  for  closing  the  contract,  February  1,  1912,  defend- 
ants tendered  a  deed>  which  the  plaintiff  refused  to  accept,  on  the 
ground  that  the  title  was  not  marketable  and  the  Metropolitan  Life 
Insurance  Company,  some  time  prior  thereto — ^just  when  does  not 
appear — ^refused,  for  the  same  reason,  to  make  any  loan. 

This  action  was  subsequently  brought  to  recover  the  $5,000  paid  at 
the  time  the  contract  was  executed  and  expenses  incurred  in  examining 
the  title ;  the  theory  of  the  recovery  being  that  it  was  not  marketable. 
The  answer  put  in  issue  the  allegations  of  the  complaint  in  regard  to 
the  defect  in  the  title  and  alleged,  affirmatively,  it  was  marketable,  and 
as  a  counterclaim  asked  that  plaintiff  be  directed  to  specifically  per- 
form the  contract.  The  issues  raised  by  the  counterclaim  and  reply 
were,  by  direction  of  this  court  (Brody,  Adler  &  Koch  Co.  v.  Hoch- 

*For  oUier  cues  sea  same  topic  A  i  numbeb  In  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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stadter,  ISO  App.  Div.  527,  135  N.  Y.  Supp.  550),  first  tried  at  Special 
Term  and  a  decision  rendered  in  favor  of  the  plaintiff  dismissing  the 
counterclaim,  with  an  extra  allowance  of  costs.  Thereafter  the  plain- 
tiff's right  to  recover  the  $5,000  paid  when  the  contract  was  executed, 
and  its  expenses  in  examining  the  title,  was  brought  on  for  trial  at  a 
trial  term,  and  a  verdict  directed  for  the  amount  claimed,  and  from  the 
judgment  entered  thereon  defendants  appeal 

The  defendants'  title  is  based  upon  a  sale  under  the  foreclosure  of 
a  mortgage.  The  defendant  Kratzenstein  and  defendant  Hochstadt- 
er's  deceased  husband  held  a  mortgage  upon  the  premises  and  in  April, 
1908,  commenced  an  action  to  foreclose  it.  That  action  was  prosecuted 
to  and  resulted  in  a  judgment  of  foreclosure  and  sale,  and  they  became 
the  purchasers.  Defendant  Hochstadter  has  since  succeeded  to  her 
husband's  interest.  Among  the  defendants  in  that  action  were  one 
Walters  and  wife,  who  were  the  owners  of  record  of  an  undivided 
one-fourth  interest  in  the  premises.  They  were  both  duly  served  by 
publication,  but  did  not  appear  in  the  action.  No  issue  having  been 
raised  by  any  of  the  defendants,  a  referee  was  appointed  "to  ascertain 
and  compute  the  amount  due  on  the  bond  and  mortgage."  He  took 
the  proof  and  thereafter  filed  a  report,  but  without  the  testimony 
taken,  merely  stating  in  the  report  that  he  had  "computed  and  ascer- 
tained the  amount  due  to  the  plaintiffs,"  which  he  found  to  be  $94,- 
734.41.  The  report  was  duly  confirmed,  a  sale  directed,  the  plaintiffs 
bid  in  the  property,  and  accepted  the  referee's  deed. 

[  1  ]  The  contention  is  and  has  been  that  the  title  is  unmarketable  be- 
cause of  defects  in  the  foreclosure  proceedings,  in  that  the  order  of 
reference  and  the  application  for  judgment  did  not  comply  with  rule 
60  of  the  General  Rules  of  Practice  and  section  1216  of  the  Code  of 
Civil  Procedure,  because  the  order  did  not  direct  the  referee  to  take 
proof  of  the  facts  and  circumstances  stated  in  the  complaint,  and, 
when  the  application  was  made  for  judgment,  such  proof  was  not  pre- 
sented; in  other  words,  it  is  claimed  that  the  defects  referred  to  ren- 
dered the  judgment,  so  far  as  the  Walters  were  concerned,  absolutely 
void.  The  claim  has  nothing  to  sustain  it.  The  summons  was  prop- 
erly served  upon  them.  The  court  therefore  had  jurisdiction  of  the 
person  and  of  the  subject-matter.  The  judgment  and  the  sale  made 
in  pursuance  of  it  were  conclusive  and  binding  upon  them.  The  de- 
fects referred  to  were,  at  most,  irregularities  which  in  no  way -affected 
the  jurisdiction  of  the  court  or  its  judgment.  The  judgment  being 
valid,  the  sale  made  in  pursuance  thereof  gave  good  title  to  the  pur- 
chaser. Parish  v.  Parish,  175  N.  Y.  181,  67  N.  E.  298;  Sproule  v. 
Davies,  171  N.  Y.  277,  63  N.  E.  1106;  Corbin  v.  Baker,  167  N.  Y. 
128,  60  N.  E.  332;  Lauder  v.  Meserole,  148  App.  Div.  739,  133  N. 
Y.  Supp.  340;  Ames  v.  Danzilo,  158  App.  Div.  232, 143  N.  Y.  Supp.  75. 

[2]  The  referee's  deed  is  as  valid  as  if  it  had  been  executed  by  the 
mortgagor  and  mortgagee,  and  by  express  provision  of  the  statute  it  is 
a  bar  against  each  party,  to  the  action  "who  was  duly  summoned." 
Code  of  Civil  Procedure,  §  1632.  The  fact  is  not  disputed  that  die 
Walters  were  "duly  summoned."  The  judgment  therefore,  notwith- 
standing the  irregularities  referred  to,  completely  extinguished  their 


Digitized  by 


Google 


Sup.  Ct.)   BBODT,  ADLBB  A  KOOH  OO.  V.  HOOHSTADTBB        635 

title,  and  if  aggrieved  their  remedy  is  confined  to  the  proceeds  of  the 
sale. 

[3]  The  referee  did,  in  fact,  take  probf  as  to  the  facts  set  forth  in 
the  complaint.  He  did,  in  this  respect,  comply  with  both  the  section 
of  the  Code  and  the  rule  referred  to,  notwithstanding  the  delect  in  the 
order  appointing  him.  It  was  proper  therefore  for  the  court  to  amend 
the  order  of  reference  by  requiring  the  proof  to  be  taken  and  permit- 
ting what  had  been  taken  to  be  filed.  This  was  done  by  an  order  nunc 
pro  tunc  prior  to  the  day  fixed  for  closing  the  title,  so  that  on  that. 
day  there  was  no  defect  whatever  in  the  foreclosure  proceedings.  The 
irregularities  theretofore  existing  had  been  cured. 

If  the  foregoing  views  be  correct,  then  it  follows  that  the  title  is 
good  and  the  plaintiff  was  not  justified  in  refusing  to  accept  the  same 
on  that  ground. 

[4]  Notwithstanding  the  title  was  good,  I  am  of  the  opinion  that  the 
court  properly  refused  to  direct  the  plaintiff  to  specifically  perform. 
Whether  a  party  will  be  directed  to  specifically  perform  a  contract 
must  in  each  case  be  determined  from  all  the  facts  and  circumstances 
presented.  A  court  of  equity  will  not  exercise  its  powers  in  directing 
specific  performance  unless  satisfied  that  justice  requires  it. 

[6]  In  the  present  case,  the  contract,  as  we  have  seen,  provided  for 
the  erection  of  a  12-story  loft  building  upon  the  premises,  for  which 
purpose  the  plaintiff  was  to  obtain  a  building  loan  of  $230,000.  It  is 
perfectly  evident  from  the  terms  of  the  contract  that  the  obtaining  of 
this  loan  for  the  construction  of  the  building  was  an  inducing  cause 
to  the  plaintiff  to  enter  into  it.  The  building  was  not  to  be  erected  un- 
less he  obtained  the  loan,  and  if  he  did  not  do  so  on  or  before  January 
11,  1912,  then  the  contract  was  to  be  null  and  void  and  the  money 
which  had  been  paid,  returned.  It  does  not  appear  whether  the  insur- 
ance company  refused  to  make  the  loan  on  or  before  the  date_  specified, 
but  it  does  appear  that  it  refused  before  the  time  fixed  for  closing. 
The  court  therefore  might  very  properly  take  that  fact  into  considera- 
tion and  say,  even  though  the  title  were  good,  that  specific  performance 
ought  not  to  be  decreed.  I  am  of  the  opinion  therefore  that  the  court, 
even  though  the  defendant  offered  at  the  conclusion  of  the  trial  to  re- 
lieve the  plaintiff  from  the  obligation  to  construct  the  building,  was 
right  in  refusing  to  direct  plaintiff  to  specifically  perform,  and  for  that 
reason  the  counterclaim  was  properly  dismissed. 

[I,  7]  But,  under  the  circumstances,  an  extra  allowance  of  $2,000 
costs  ought  not  to  have  been  granted  or  the  defendants  compelled  to 
pay  expenses  incurred  in  examining  the  title. 

[8]  But  one  other  question  remams  to  be  considered,  and  that  is 
whether  the  court  wis  right  in  directing  a  verdict  in  favor  of  the 
plaintiff  for  the  amount  paid  at  the  time  the  contract  was  executed. 
The  title  tendered,  as  we  have  seen,  was  good.  Whatever  rights  the 
plaintiff  has  in  this  respect  must  be  determined  from  the  contract  itself. 
The  contract  provided  that  if  the  insurance  company  refused  to  make 
the  loan  on  or  before  the  1 1th  of  January,  1912,  then  "and  in  that  case 
this  agreement  shall  be  null  and  void  and  the  $5,000  paid  on  the  execu- 
tion of  this  contract  shall  be  returned  to  the  purchaser."    The  record 
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does  not  show  that  the  insurance  company  refused  to  make  the  loan 
on  or  before  the  date  named.  There  is  a  complete  failure  of  proof  in 
this  respect  All  that  appears  on  this  branch  of  the  case  is  that  they 
refused  ta  make  the  loan  on  or  before  the  1st  of  February,  1912. 
Plaintiff  therefore,  by  expre'ss  provision  of  the  contract,  was  not  en- 
titled to  recover  unless  it  proved  what  the  contract  provided,  viz.,  that 
the  insurance  company  refused  to  make  the  loan  on  or  before  January 
11th.  It  is  possible  that,  this  proof  can  be  supplied,  and  for  that  reason 
a  new  trial  should  be  ordered. 

The  judgment,  in  so  far  as  it  dismissed  the  counterclaim,  is  affirmed, 
without  costs  to  either  party,  and  the  balance  of  the  judgment  and  or- 
der denying  a  motion  for  a  new  trial  is  reversed  and  a  new  trial  or- 
dered, with  costs  to  appellants  to  abide  event   All  concur. 


(83  Misc.  Rep.  47.) 

OXBLOWITCH  ▼.  MAYO  WAREHOUSE  CO. 

(Supreme  Conrt,  Appellate  Term,  First  Department    December  11,  191^) 

1.  Masteb  and  Skbtakt  (|  278*)— Actions  fob  Injtjbibs — Qxtbstion  iob  Jubt. 

In  an  action  for  the  death  of  an  employe,  caused  by  pushing  a  loaded 
truck  into  an  open  elevator  shaft  and  falling  wIUi  it,  eridenoe  held  to 
make  a  prima  fade  case  of  negligence,  under  Labor  Law  (Consol.  Laws 
1900,  c.  31)  i  200,  making  employers  liable  for  JnJuzleB  caused  by  defects 
in  the  ways,  works,  or  machinery  connected  with  or  used  In  the  em- 
ployer's business. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  H  954, 
956-958,  960-969,  971,  972,  077 ;    Dec.  Dig.  i  278.*] 

2.  Masteb  and  Sebvant  (S  280*) — Actions  fob  Injubies — Question  roB  Jubt. 

In  an  action  for  the  death  of  an  employ^,  caused  about  one  hour  after 
he  was  employed,  by  pushing  a  loaded  truck  into  an  open  elevator  shaft 
and  falling  witti  it  evidence  held  to  make  a  question  tor  the  jury  as  to 
his  contributory  negligence;. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  H  1080. 
1000, 1002-1132 ;   Dec.  Dig.  {  280.*] 

3.  Masteb  and  Sebvant  (g  278*) — Actions  fob  Injtbies — Qtjestion  fob  Jubt. 

In  an  en^ploy^'s  action  for  Injuries  caused  by  falling  down  an  open  ele- 
vator shaft  proof  of  a  violation  of  a  municipal  building  code,  providing 
that  when  in  any  building  there  should  be  any  holstway,  freight  elevator, 
or  well  hole,  the  opening  through  and  upon  each  floor  should  be  provided 
with  and  protected  by  a  substantial  guard  or  gate,  which  should  be  kept 
closed  at  all  times,  except  when  in  actual  use,  made  a  prima  fade  case 
of  negligence. 

[Ed.  Note.— For  other  casea,  see  Master  and  Servant,  Cent  Dig.  ||  954, 
956-958,  960-969,  971,  072,  977 ;   Dec.  Dig.  {  27&*1 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Minnie  Oxelowitch,  as  administratrix  of  Benjamin  Oxdo- 
witch,  deceased,  against  the  Mayo  Warehouse  Company.  From  a 
judgment  dismissing  the  complaint  at  the  close  of  plaintiff's  case,  and 
an  order  denying  a  new  trial,  plaintiff  appeals.  Reversed,  and  new 
trial  ordered.  „ .  ^^ 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ.  

•For  oUMr  cum  ■••  cama  topic  A  i  numbeb  in  D«c.  a  Am.  Dig*.  1907  to  data,  &  Rap'r  Indazaa 
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Morris  &  Samuel  Meyers,  of  New  York  City  (Samuel  Meyers  and 
Herman  Druck,  both  of  New  York  City,  of  counsel),  for  appellant. 

Lyman  A.  Spalding,  of  New  York  City  (Theodore  H.  Lord,  of  New 
York  City,  of  counsel),  for  respondent. 

PAGE,  J.  [1, 2]  This  is  an  action  to  recover  damages  for  the 
death  of  one  Benjamin  Oxelowitch,  caused  by  falling  down  an  elevator 
shaft  At  the  trial  it  was  proved  that  the  decedent  entered  the  employ 
of  the  defendant  on  October  30,  1911,  and  was  assigned  to  the  duty 
of  assisting  Forman  D.  Rankin  in  the  work  of  loading  alfalfa  upon  a 
hand  truck  and  wheeling  it  upon  a  freight  elevator  on  tilt  third  floor  of 
the  premises,  which  was  a  six-story  building  entirely  occupied  by  the 
defendant  for  its  business.  The  decedent  was  working  under  Rankin's 
instructions.  Together  they  loaded  one  truck  and  wheeled  it  upon 
the  elevator.  Rankin  then  took  it  down  on  the  elevator  to  the  ground 
floor  and  returned  with  an  empty  truck  to  the  third  floor.  He  and 
decedent  loaded  another  truck,  having  left  the  elevator  at  the  third 
floor.  Rankin  says  he  heard  some  one  move  the  elevator  to  the  floors 
above,  and  told  the  decedent  to  wait  until  he  brought  it  back  again 
to  the  third  floor,  whereupon  he  left  the  truck  full  of  alfalfa  in  the 
decedent's  hands  and  went  around  to  another  side  of  the  elevator  for 
the  purpose  of  lowering  it.  While  he  was  gone  the  decedent,  evi- 
dently believing  that  the  elevator  was  still  at  his  floor,  pushed  the  truck 
into  the  open  well  hole  and  fell  with  it  to  the  pit  below  and  was  killed. 
The  decedent  spoke  verv  little  English,  and  Rankin  states  that  he 
does  not  know  whether  he  understood  him  or  not  when  he  told  him 
to  wait  until  the  elevator  could  be  brought  back  to  the  third  floor.  The 
decedent  had  only  been  in  the  defendant's  employ  about  an  hour 
when  he  was  killed,  and  had  no  opportunity  to  become  familiar  with 
the  elevator  and  the  method  of  operating  it.  Rankin  admits  that 
he  gave  the  decedent  no  instructions  or  warnings  as  to  the  danger 
of  the  open  shaft.  It  was  proved  that  the  elevator  was  so  constructed 
that  any  one  on  any  of  the  other  floors  could  raise  or  lower  it  to  an- 
other floor,  unbeknown  to  those  on  the  floor  who  might  have  been  using 
it,  and  that  such  was  the  usual  practice  in  that  building.  It  was  also 
shown  that  the  elevator  had  no  automatic  gates,  no  automatic  stops 
or  locks,  and  no  automatic  cover  or  drop  board  to  cover  the  hole  when 
the  elevator  was  taken  up  to  another  floor,  and  that  the  shaft  had  no 
guard  whatsoever,  except  a  small  chain  which  could  be  stretched  across 
the  opening  by  any  one  on  the  floor,  and  which,  as  is  shown  by  the 
photc^raph  placed  in  evidence  by  the  defendant,  was  very  slack  and 
could  hardly -have  prevented  an  accident  such  as  the  one  which  oc- 
curred to  the  decedent,  had  it  been  in  place,  which  does  not  appear 
positively,  though  there  is  some  evidence  that  it  was. 

[3]  The  plaintiff  also  placed  in  evidence  section  95  of  the  Building 
Code  of  the  city  of  New  York  which  states : 

"In  any  building  In  which  there  shall  be  any  holatway  or  freight  elevator 
or  well  hole,  •  •  *  the  openings  thereof  through  and  upon  each  floor  of 
said  bnlldlitg  shall  be  provided  with  and  protected  by  a  snbstantJal  guard  or 
gate  and  wlttk  such  good  and  su£9clent  trap  doors  as  may  be  directed  and  ap- 
proved by  the  department  of  buildings.  •  *  *  Such  guards  or  gates  shall 
be  kept  closed  at  all  times,  except  when  In  actual  use." 
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A  duly  qtialified  expert  on  the  construction  of  elevators  was  called 
by  the  plaintiff,  who  testified  that  in  his  opinion  the  defendant's  eleva^ 
tor  did  not  have  a  substantial  guard  or  gate  and  did  not  have  a  proper 
and  safe  protection.  The  learned  trial  justice,  on  motion  of  the  de- 
fendant's counsel  at  the  close  of  the  plaintiff's  case,  dismissed  the 
complaint  on  the  ground  that  no  negligence  was  established. 

This  was  clearly  erroneous.  Violation  of  the  duty  imposed  by  sec- 
tion 95  of  the  Building  Code  was  evidence  of  the  defendant's  negli- 
gence and  establishes  a  prima  facie  case.  McRickard  v.  Flint,  114  N. 
Y.  222,  21  N.  E.  153;  Racine  v.  Morris,  201  N.  Y.  240,  94  N.  E. 
864.  Furthermore,  this  action  was  brought  within  the  provisions  of 
the  Employers'  Liability  Act  (Labor  Law,  §  200  et  seq.),  and  the 
plaintiff  at  least  made  prima  facie  proof  that  the  injury  was  due  to 
the  negligence  of  the  defendant  in  supplying  an  unsafe  and  improper 
"way"  within  the  purview  of  that  act. 

It  is  claimed  by  the  respondent  that  the  evidence  established  con- 
tributory negligence  on  the  part  of  the  deceased.  I  am  of  the  opinion, 
however,  that  no  contributory  negligence  as  a  matter  of  law  was  es- 
tablished, and  that  that  question  should  have  been  reserved  for  the 
jury  to  determine  in  view  of  all  the  circumstances. 

'The  judgment  appealed  from  must  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the  event    All  concur. 


(159  App.  Mt.  337.) 

NEW  TORK  LIFE  INS.  «  TRUST  CO.  T.  CONKLING  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department     December  6,  1913.) 

1.  JiTOQicBNT  ({  681*) — Tbusts  ({  187*)— RATinoATion  BT  CouBT — ^Equttt  Jc- 

BISDICnON. 

A  wife  devised  her  residuary  estate  In  d-nst  for  tbe  sole  benefit  of  her 
children  and  grandchildren,  without  making  any  provision  for  her  hus- 
band who  survived  her.  He  made  claim  to  substantially  the  whole  es- 
tate asserting  that  the  title,  while  standing  in  the  name  of  his  wife,  equi- 
tably belonged  to  him.  Counsel  for  the  children,  believing  tliat  their 
right  to  the  property  was  at  least  doubtful,  agreed  with  the  husband  that 
the  trustee  under  the  will  should  hold  an  equal  one-fourth  part  of  the  re- 
siduary estate  in  trust  for  him,  pay  the  income  thereof  to  him  during  his 
life,  and  on  his  death  such  portion  should  become  a  part  of  the  residuary 
estate  and  be  disposed  of  as  directed  in  the  will.  The  children  thereupon 
sued  the  trustee  and  the  living  grandchildren  praying  ratification  of  the 
agreement,  and. Judgment  passed  granting  such  relief.  Held,  that  equity 
had  Jorisdiction  to  confirm  such  agreement,  and,  having  done  so,  the  judg- 
ment was  conclusive  on  both  the  children  and  grandchildren,  including 
those  subsequently  born  whose  Interests  were  the  same  as-  those  who  were 
parties  to  the  action  by  whom  they  were  represented. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  %  1202 ;  Dec  Dig. 
i  681;*   Trusts,  Cent  Dig.  §  239;   Dec.  Dig.  i  187.*] 

2.  Tbusts  (|  206*) — Tausriass — PowEsa 

A  court  of  equity  has  power  to  authorize  a  testamentary  trustee  to 
mortgage  or  sell  a  part  of  the  trust  property  to  protect  the  balance  from 
dissipation. 

[Ed.  Note.— For  other  cases,  see  Trusts,  <3ent  Dig.  i§  288-292 ;  Dec  Dig. 
{  206.*] 

•For  oUi«r  CUM  IM  laine  topic  &  i  huubbb  In  Dee.  &  Am.  Disi.  1M7  to  date,  ft  Rep'r  Indexes 
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Appeal  from  Judgment  on  Report  of  Referee. 

Suit  by  the  New  York  Life  Insurance  &  Trust  Company,  as  execu- 
tor, trustee,  etc.,  under  the  will  of  Sarah  B.  Conkling,  deceased,  against 
Nathaniel  W.  Conkling,  and  Paulina  Feodora  Von  Ohnesorge  and  oth- 
ers impleaded.  Decree  for  complainant,  and  defendant  Conkling  ap- 
peals from  so  much  of  the  judgment  as  declared  a  compromise  and 
settlement  previously  entered  into  between  the  parties  invalid.    Re- 

Argiied  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Herbert  Parsons,  of  New  York  City,  for  appellant. 

Grenville  T.  Emmet,  of  New  York  City,  for  respondent  New  York 
Life  Ins.  &  Trust  Co. 

Manton  M.  Wjrvell,  of  New  York  City,  guardian  ad  litem,  for  re- 
spondent Paulina  Feodora  Von  Ohnesorge. 

Frederick  W.  Stelle,  guardian  ad  litem,  for  respondent  Pauline  Bur- 
leigh Conkling  and  another. 

Charles  K.  Carpenter,  of  New  York  City,  guardian  ad  litem,  for  re- 
spondent Natalie  A.  Caldwell  and  another. 

Joseph  Atz,  for  respondent  Peck. 

Mclaughlin,  J.  Sarah  B.  ConWing  died  on  the  21st  of  Feb- 
ruary, 1904,  leaving  her  surviving,  as  her  only  heirs  at  law  and  next 
of  kin,  her  husband  and  three  adult  children.  She  left  a  will  by  which 
she  gave  her  residuary  estate,  consisting  of  both  real  and  personal 
property  of  the  approximate  value  of  $500;000,  in  trust  to  this  plaintiff, 
with  directions  to  divide  the  same  into  three  equal  parts  and  pay  the  in- 
come from  one  of  the  parts  to  each  child  during  life,  and  upon  the 
death  of  any  child  to  pay  over  the  principal  set  apart  for  such  child 
to  his  or  her  issue,  if  any  there  were,  and,  if  none,  then  to  the  sur- 
viving children  or  their  issue.  The  will  contained  no  provisions  what- 
ever in  favor  of  the  husband.  It  was  admitted  to  probate  and  letters 
'  testamentary  issued  to  this  plaintiff,  which  was  the  sole  executor  and 
trustee  named  therein. 

Shortly  thereafter  the  husband,  this  appellant,  made  a  claim  in  his 
own  behalf  to  substantially  the  whole  of  the  testatrix's  estate,  asserting 
that  the  title  to  the  property,  while  standing  in  the  name  of  his  wife  at 
the  time  of  her  death,  equitably  belonged  to  him.  Counsel  retained  by 
the  children,  after  a  careful  investigation,  became  satisfied  that  there 
might  be  a  basis  for  the  claim,  since  practically  the  whole  of  the  real 
and  personal  estate  of  the  testatrix  had  been  in  the  possession  of  the 
husband  and  been  by  him  conveyed  and  turned  over  to  her.  The  sit- 
uation thus  presented  gave  the  children  no  Uttle  concern,  and  well  it 
might,  as  they  were  confronted  with  prospective  litigation  which  might 
be  long  contmued,  expensive,  and  finally  result  in  depriving  them  of 
the  whole  or  a  greater  part  of  the  residuary  estate,  which  the  appel- 
lant did  not  want  to  do.  To  avoid  such  result,  he  and  his  three  chil- 
dren on  the  28th  of  April,  1904  (he  was  then  68  years  of  age),  entered 
into  an  agreement  in  writing  whereby  they  agreed,  subject  to  the  ap- 
proval of  a  cotut  of  competent  jurisdiction,  that  the  trustee  under  the 
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will  should  hold  an  equal  one-fourth  part  of  the  residuary  estate  in 
trust  and  pay  over  the  income  therefrom  to  him  during  his  life,  and 
upon  his  death  such  one-fourth  should  become  and  be  a  part  of  the  re- 
siduary estate  of  the  testatrix  and  thus  be  disposed  of  as  directed  in 
her  will.  Immediately  following  the  execution  of  the  agreement,  the 
three  children  commenced  an  action  in  the  Supreme  Court  against  the 
appellant,  the  trustee  named  in  the  will,  and  all  the  then  living  grand- 
children. The  judgment  demanded  was  that  the  agreement  be  ratified 
and  confirmed.  In  the  answer  interposed  by  the  appellant  he  asserted 
that  the  estate  equitably  belonged  to  him ;  that  it  was  received  by  the 
testatrix  from,  and  she  was  to  hold  the  same  for,  him;  that  he  had 
claimed  up  to  the  time  the  agreement  was  executed,  and  still  claimed, 
the  same  should  be  returned  to  him  by  her  executor ;  that  he  had  no 
wish  to  deprive  his  children  and  their  issue  of  the  estate  if  reasonable 
provision  were  made  for  him  during  his  life ;  and  for  that  reason  he 
joined  in  the  agreement  and  united  with  the  plaintiffs  in  asking  that 
judgment  be  rendered  as  prayed  for  in  the  complaint.  The  answers 
interposed  by  the  infants  submitted  their  rights  to  the  protection  of 
the  court  and  asked  it  to  grant  such  relief,  if  any,  to  the  defendant  as 
might  be  just  and  proper.  The  New  York  Life  Insurance  &  Trust 
Company  also  answered,  stating  that  it  had  no  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  allegations  of  the  appellant's 
claim,  and  therefore  submitted  its  rights  and  interests  to  the  protection 
of  the  court. 

Upon  these  issues  thus  formed  the  case  came  on  for  trial,  at  the  con- 
clusion of  which  judgment,  was  rendered  as  prayed  for  by  the  plain- 
tiffs and  this  appellant;  in  other  words,  the  judgment  ratified  and 
confirmed  the  agreement  and  directed  the  trustee  to  invest  one-fourth 
of  the  residuary  estate,  pay  the  income  derived  therefrom  to  the  ap- 
pellant during  his  life,  and  upon  his  death  the  same  should  become 
and  be  held  by  the  trustee  as  a  part  of  the  residuary  estate  of  the  tes- 
tatrix. The  judgment,  which  was  entered  on  the  6th  of  July,  1904, 
also  directed  the  appellant  to  execute  a  general  release,  which  he  did,' 
to  the  children  of  the  testatrix,  her  estate,  the  New  York  Life  Insur- 
ance &  Trust  Company  as  executor  and  trustee,  and  the  issue  of  chil- 
dren bom  and  to  be  born. 

In  December,  1906,  the  plaintiff's  accounts  as  executor  were  finally 
settled  by  a  decree  in  the  Surrogate's  Court  in  a  proceeding  in  which 
all  of  the  then  living  grandchildren  appeared,  and  the  executor  was  di- 
rected to  turn  over  the  residuaiy  estate  to  itself  as  trustee  and  hold 
the  same  subject  to  the  terms  of  the  will  and  of  the  judgment.  The 
terms  of  the  judgment  were  carried  out  and  no  question  raised  in 
regard  to  the  appellant's  right  to  receive,  by  virtue  of  it  and  the  agree- 
ment, the  income  from  one-fourth  of  the  residuary  estate  until  July, 
1910,  when  one  of  the  children  of  the  testatrix  died  leaving  issue. 
The  issue  of  such  deceased  child  thereupon  became  entitled  to  a  share 
of  the  residuary  estate,  and  the  claim  was  then  made  on  the  part  of 
the  grandchildren  that  such  share  must  be  determined  by  the  will 
itself,  and  that  the  agreement  and  judgment  were  invalid.  Thereupon 
the  trustee  brought  this  action  for  an  accounting  and  instructions.    The 
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living  grandchildren,  two  of  whom  were  born  since  the  judgment  was 
entered  in  the  former  action,  appeared  by  guardians  ad  litem  and  asked 
to  have  the  agreement  and  judgment  set  aside.  The  court  sent  the 
matter  to  a  referee  to  hear  and  determine,  and  he  reported  in  favor  of 
the  grandchildren's  contention.  Judgment  was  thereupon  entered  de- 
claring the  agreement  void,  directing  the  trustee  to  disregard  the  pro- 
visions of  the  former  judgment,  also  the  surrogate's  decree,  and  to  dis- 
pose of  the  residuary  estate  in  accordance  with  the  terms  of  the  will, 
and  that  a  judgment  for  $2,000  be  entered  against  the  appellant  in 
favor  of  the  surviving  issue  of  the  testatrix's  deceased  child  as  being 
their  portion  of  the  income  theretofore  paid  to  the  appellant. 

[1]  The  conclusion  reached  by  the  referee,  it  seems  to  me,  was 
based  upon  an  erroneous  conception  as  to  the  power  of  a  court  of 
equity  to  permit  compromise  to  be  made  of  claims  against  a  trust 
estate.  That  the  court  has  such  power  cannot  be  doubted.  It  has 
been  exercised  from  the  very  earliest  time  and,  so  f^r  as  I  have 
been  able  to  discover,  has  never  before  been  seriously  questioned.  It 
necessarily  exists  by  reason  of  the  jurisdiction  which  such  court  ex- 
ercises over  trustees.  This  was  clearly  pointed  out  by  Lord  Justice 
Turner  in  Brooks  v.  Lord  Most)m,  67  Eng.  Chanc.  Rep.,  2  De  G.  J. 
&  S.  373.    He  said,  referring  to  the  power  of  the  court  in  this  respect : 

"In  the  exercise  of  tbat  Jurisdiction  the  conrt  may,  In  general,  order  the 
trustees  to  deal  with  the  trust  property  In  whatever  mode  It  may  consider 
to  be  for  the  benefit  of  the  oestnls  que  trust  who  are  infants  or  under  disabili- 
ties ;  and  to  say  that  cestuls  que  trust  can,  except  under  very  special  circum- 
stances, undo  what  the  court  has  ordered  to  be  done  would  be  to  cut  away  the 
root  of  the  jurisdiction.  I  have  thought  it  right  to  make  these  obserratlons 
because  I  consider  It  of  great  Importance  that  no  doubt  should  be  cast  upon 
this  power  of  the  conrt  or  upon  the  validity  of  acts  done  In  the  fair  and  bona 
fide  exercise  of  it  The  rights  of  Infants  and  Incapacitated  persons  must.  In 
many  cases,  be  sacrlflced  If  the  power  be  not  maintained,  and  acts  which  have 
been  done  under  It  cannot  be  disturbed  without  property,  to  a  great  amount, 
being  affected  by  the  disturbances.  These  coDslderatlons  are  of  themselres 
snffident  to  show  that  It  Is  not  upon  any  light  grounds  that  such  a  compro- 
mise •  •  •  ought  to  be  disturbed,  but  there  Is  a  further  consideration 
which  leads  to  the  same  conclusion.  Such  compromises  as  these  are  made  by 
the  court  In  the  exercise  of  Its  discretion,  and  It  Is  not  the  habit  of  the  conrt 
to  disturb  what  has  been  done  by  the  court  In  the  exerdse  of  discretion,  ex- 
cept upon  very  strong  grounds." 

The  court  having  this  power,  it  follows  that  it  had  jurisdiction  both 
of  the  persons  and  subject-matter  in  the  action  brought  to  approve  the 
settlement.  The  subject-matter  was  the  agreement  (that  is,  the  pro- 
posed compromise),  which  was  not  to  become  effective  unless  approved 
by  a  court  of  competent  jurisdiction.  It  is  true  that  two  grandchil- 
dren of  the  testatrix,  parties  to  this'  action,  were  bom  since  the  judg- 
ment of  compromise  was  entered,  but  their  interest  in  the  trust  estate 
is  precisely  similar  to  that  of  the  other  grandchildren,  who  were  par- 
ties to  the  action.  These  two  infants  are  bound,  therefore,  to  the  same 
extent  as  the  others.  Tonnele  v.  Wetmorp,  195  N.  Y.  436,  88  N.  E. 
1068;  Downey  v.  Seib,  185  N.  Y.  427,  78  N.  E.  66,  8  L.  R.  A.  (N. 
S.)  49,  113  Am.  St.  Rep.  926;  Kent  v.  Church  of  St.  Michael,  136 
N.  Y.  10, 32  N.  E.  704,  18  L..  R.  A.  331,  32  Am.  St  Rep.  693. 
144N.Y.8.- 
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The  compromise  i^reement  had  for  its  object  not  the  destruction 
of  the  trust  but  its  preservation.  This  distinguishes  the  case  from 
Cuthbert  v.  Chauvet,  136  N.  Y.  326,  32  N.  E.  1088,  18  L.  R-  A.  745, 
upon  which  the  referee  mainly  relied.  There  the  compromise  agree- 
ment which  was  held  invalid  was  not  entered  into  for  the  purpose  of 
effectuating,  as  far  as  possible,  the  trust  created  but  to  entirely  destroy 
it.  Here,  in  confirming  the  agreement  and  directing  the  trustee  to 
abide  by  it,  the  court  decided,  after  hearing  the  evidence  bearing  upon 
the  subject,  that  it  was  for  the  best  interest  of  the  estate  that  it  should 
be  carried  out.  Whether  it  were  a  proper  agreement  to  make  was  an 
issue  triable  in  the  action,  and  if  the  court  erred  in  its  determination 
of  the  question,  such  error  could  be  corrected  by  an  appeal,  other- 
wise the  judgment  entered  became  final  and  conclusive  upon  the  par- 
ties and  cannot,  in  the  absence  of  fraud,  be  questioned  by  any  of 
them.  It  is  not  claimed,  or  even  suggested,  but  what  all  of  the  par- 
ties to  the  agreement  acted  in  perfect  good  faith,  or  that  the  judg- 
ment was  the  result  of  any  fraud  practiced  upon  the  court.  It  cannot 
well  be,  because  all  of  the  facts  were  laid  before  the  court  Nothing 
was  kept  back  or  concealed. 

The  question  as  to  the  binding  force  of  a  judgment  was  consid- 
ered in  O'Donoghue  v.  Boies,  159  N.  Y.  87,  53  N.  E.  537.  There 
it  appeared  that  the  court,  in  an  action  for  partition,  had  directed 
the  sale  of  real  property  devised  to  an  infant,  in  contravention  of  the 
terms  of  a  will  and  of  the  express  provisions  of  the  statute.  2  Rev. 
St.  §  176,  now  section  2357  of  the  Code  of  Civil  Procedure.  There 
was  a  difference  of  opinion  between  the  judges  of  the  Court  of  Ap- 
peals as  to  whether  the  partition  judgment  were  open  to  a  subsequent 
attack  by  an  infant  on  the  ground  that  it  was  entered  without  jurisdic- 
tion, since  the  statute  expressly  forbade  the  sale.  Chief  Justice  Parker, 
with  whiMn  two  other  members  concurred,  held  that'it  did  not,  and  that 
view  has  since  been  adopted  in  O'Donaghue  v.  Smith,  184  N.  Y.  365, 
^7  N.  E.  621.    See,  also,  Tonnele  v.  Wetmore,  supra. 

To  hold,  as  the  referee  did,  that  the  court  did  not  have  jurisdic- 
tion to  render  the  judgment  is,  under  the  facts  presented,  equivalent 
to  holding  that  the  court  did  not  have  power  to  permit  a  compromise 
to  the  end  that  a  trust  estate  might,  m  part  at  least,  be  preserved. 
Look  at  the  situation,  a  claim  asserted  which,  if  established,  would 
require  for  its  satisfaction  substantially  all  of  the  property  given  in 
trust.  Can  it  be  seriously  doubted,  if  the  appellant  s  claim  had  been 
compromised  by  turning  over  to  him  one-fourth  of  the  estate,  and  such 
compromise  had  been  approved  by  a  judgment  of  the  Supreme  Court, 
that  all  of  the  parties,  including  the  infants,  would  have  been  conclu- 
sively bound  by  the  judgment?  Obviously  not  In  that  case  the  trust 
estate  would  have  been  depleted  to  the  extent  of  one-fourth.  But 
the  court  never  hesitates  to  exercise  its  equitable  powers  in  directing 
a  trustee  to  use  a  portion  of  the  trust  property,  if  it  becomes  neces- 
sary, in  order  to  protect  the  balance. 

[2]  Thus  it  has  been  held  that  a  testamentary  trustee  may  be  au- 
thorized to  mortgage  real  property  held  by  him  for  the  purpose  of 
paying  off  taxes  thereon  (United  States  Trust  Co.  v.  Roche,  116  N.  Y. 
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120,  22  N.  E.  265) ;  also  to  use  a  portion  of  the  trust  estate  in  re- 
pairing a  building  (Matter  of  Deckelmann,  84  Hun,  476,  32  N.  Y. 
Supp.  404).  Besides,  the  compromise  agreement  was  the  result  of  a 
family  settlement,  which  especially  commends  itself  to  a  court  of 
equity  (12  Am.  &  Eng.  Enc.  of  Law,  p.  875).  It  is  at  least  doubtful 
whether  the  appellant,  by  reason  of  the  releases  and  the  lapse  of  time, 
could  be  restored  to  his  former  position,  and  it  certainly  would  be 
very  unjust  to  him,  if  he  could  not,  to  deprive  him  of  the  benefits  ob- 
tained by  the  judgment 

The  judgment,  in  so  far  as  appealed  from,  therefore,  is  reversed, 
and  the  trustees  directed  to  carry  out  the  terms  of  the  former  judg- 
ment by  paying  to  the  appellant  the  income  from  the  fund  (one-fourtii 
of  the  residuary  estate  of  the  testatrix)  set  apart  for  his  benefit,  with 
costs  to  the  appellant,  payable  out  of  the  trust  estate.    All  concur. 


STEEL  T.  HOLTZER 
(Snpreme  Court,  Appellate  Term,  First  Department.    December  11,  1913.) 

1.  Apfeai.  and  Ebbob  (I  781*) — Dismissai>-Want  of  Actual  Contbovebst. 

Where  an  appeal  from  an  order  in  summary  proceedings  awarding 
possession  of  jnremlses  to  the  landlord  for  defdnlt  In  payment  of  a  prior 
insbillment  of  rent  was  affirmed,  the  validity  of  a  second  order  granting 
the  same  relief  was  an  academic  question,  the  determination  of  wbicb 
would  not  change  the  status  of  the  parties,  and  which  would  therefore 
be  dismissed. 

[Ed.  Note. — For  other  casee,  see  Appeal  and  Error,  Cent  Dig.  i|  63-80, 
3122;  Dec.  Dig.  {  781.*] 

2.  JuooMBNT  (I  652*) — Coi«ci.usiVEnxs8— Mattzbs  Concluded. 

A  tenant's  default  at  the  trial  had  in  a  former  summary  proceeding 
for  possession  was  eqnivalent  merely  to  a  nonsuit,  and  was  not  conclusive 
of  any  cause  of  action  asserted  by  the  tenant's  counterclaim  on  tbe 
gvonnd  of  the  landlord's  fraudulent  representations. 

[Ed.  Note. — For  other  cases,  see  Judgment  Coat  Dig.  1 1148;  Dea  Dig. 
I  662.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
crict. 

Action  by  Sam  W.  Steel  against  Max  Holtzer.  From  a  final  order 
in  summary  proceedings  awarding  possession  of  the  premises  to  the 
landlord  on  account  of  defendant's  failure  to  pay  rent,  the  tenant  ap- 
peals.   Dismissed.  ' 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Samuel  D.  Lasky,  of  New  York  City,  for  appellant 

House,  Grossman  &  Vorhaus,  of  New  York  City,  for  respondent 

PER  CURIAM.  [Ij  An  appeal  has  been  taken  to  this  court  from 
a  prior  order  in  summary  proceedings  awarding  possession  of  the  iden- 
tical premises  involved  in  the  proceeding  to  the  landlord  herein  as 
against  the  tenant  herein  for  default  in  payment  of  a  prior  install- 

*For  oUier  caaea  see  lame  topic  b  i  numbxb  in  Dec.  b  Am.  Digs.  1907  to  data,  &  Rep'r  Indezen 
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ment  of  rent  The  appeal  from  the  prior  order  was  heard  simultan- 
eously with  this  appeal,  and  the  final  order  has  been  disposed  of.  The 
validity  of  the  second  order,  granting  relief  to  the  landlord  which  he 
has  already  obtained  in  the  first,  has  accordingly  become  an  academic 
question,  as  the  affirmance  or  reversal  of  the  second  order  would  not 
change  the  status  of  the  parties  in  any  way.  The  appeal  is  therefore 
dismissed,  without  costs. 

[2]  This  dismissal  does  not  afiFect  the  right  of  the  tenant  to  pursue 
any  cause  of  action  which  he  may  have  against  the  landlord  by  reason 
of  the  fraudulent  representations  alleged  in  the  counterclaim  inter- 
posed by  him  in  both  proceedings.  While  the  default  at  the  trial  taken 
in  the  first  proceeding  was  an  adjudication,  conclusive  in  the  second, 
that  the  relation  of  landlord  and  tenant  existed,  and  that  there  was 
default  in  payment  of  rent  (Reich  v.  Cochran,  151  N.  Y.  122,  45  N. 
E.  367,  37  L.  R.  A.  805,  56  Am.  St.  Rep.  607),  there  was  no  investiga- 
tion of  the  defendant's  coimterclaim  in  either  proceeding,  and  the  dis- 
missal by  default  was  not  an  adjudication  upon  the  merits,  but  equiv- 
alent merely  to  a  nonsuit  (Simon  v.  Bierbauer,  154  App.  Div.  506,  at 
page  508,  139  N.  Y.  Supp.  327). 

The  appeal  is  dismissed,  without  costs. 


EAHT  T.  FRAZIN. 
(Supreme  Coort,  Appellate  Term,  First  Department    December  11,  1913.) 

1.  Account  Stated  (|  1»*)— Aotioi»»— Statbiibjit. 

Proof  that  plaintiff  delivered  statements  of  the  accomit  to  defendant 
and  that  defendant  did  not  object  to  the  statement  of  the  account,  will 
not  authorize  a  recovery  of  the  purchase  price  of  goods  sold  and  deUvered, 
in  the  absence  of  some  evidence  of  the  original  transactions  between  the 
parties  as  a  foundation  for  the  account  stated. 

[Ed.  Note. — For  other  cases,  see  Account  Stated,  Oaa.t.  Dig  H  91-93; 
Dec.  Dig.  1 19.  *J 

2.  Acoottht  Stated  <{  20*) — ^Actions— Evidence— SumciEROT. 

In  an  action  upon  an  account  stated  for  goods  sold,  evidence  Aeltf  soffl- 
dent  to  go  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Account  Stated,  Cent  Dig.  §S  9,  40,  94, 
95,  97-99;  Dec.  Dig.  {  20.*] 

3.  Evidence  (J  211*) — AoiassiONS. 

In  an  action  on  an  account  stated,  evidence  of  defendant's  testimony 
in  a  previous  action  against  her  husband  for  the  same  items,  in  which  she 
testified  that  she  ordered  the  goods  upon  her  own  credit,  was  properly 
received  as  an  admission,  notwithstanding  Code  Civ.  Proc.  |  830,  provid- 
ing for  the  admission  of  a  party's  former  testimony  only  in  case  of  bis 
death,  insanity,  or  removal  from  the  Jurisdiction. 

[Ed.  Note. — ^For  other  cases,  see  Evidence^  Cent  Dig.  i%  738-744;  Dec. 
Dig.  i  211.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict 

Action  by  Andrew  Kaht  against  Sallie  iFrazin.  From  a  judgment 
dismissing  the  complaint,  plaintiff  appeals.    Reversed  and  remanded. 

•For  othw  eases  bm  same  topic  A  i  numbbs  In  Dec.  ft  Am.  Diss.  1907  to  dstti  ft  Rsp'r  Indexes 
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Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Charles  La  Rue,  oif  New  York  City,  for  appellant. 
Montague  L^ssler,  of  New  York  City,  for  respondent 

WHITAKER,  J.    Action  to  recover  upon  an  account  stated  for 

foods  sold  and  delivered  to  defendant  consisting  of  groceries.  The 
efense  is  a  general  denial.  Although  there  is  no  direct  proof  of  the 
fact,  it  may  be  assumed  from  the  record  and  papers  that  at  the  time 
the  goods  were  delivered  the  defendant  was  a  married  woman  living 
with  her  husband.  The  evidence  shows  that  the  plaintiff  sent  defend- 
ant a  statement  of  the  amount  due,  and  for  several  months  thereafter 
sent  her  an  account  rendered,  stating  the  amount;  that  defendant  never 
objected  or  made  any  answer  whatever. 

[1,  2]  Of  course,  in  order  to  maintain  the  action,  it  was  obligatory 
upon  the  plaintiff  to  show  some  original  transactions  between  the 
parties  as  a  foundation  for  an  accoimt  stated.  The  judgment  of  the 
court,  dismissing  the  complaint  and  taking  the  case  away  from  the 
jury,  we  assume,  was  based  upon  the  failure  of  plaintiff  to  establish 
any  original  transactions.  Thiere  is  sufficient  evidence  in  the  record, 
we  think,  to  have  warranted  letting  the  question  go  to  the  jury,  unless 
such  evidence  was  clearly  inadmissible  and  incompetent.  There  is  evi- 
dence that  defendant  personally  ordered  some  of  the  goods  from 
plaintiff,  and  that  there  was  a  passbook  in  her  name  in  which  orders 
and  deliveries  were  entered.  Ther«  is  also  evidence  that  the  plaintiff 
brought  an  action  against  the  husband  of  defendant  to  recover  the 
price  for  the  same  goods ;  that  upon  that  trial  the  defendant  was  a 
witness  for  her  husband,  the  defendant  in  that  action,  and  testified 
that  the  credit  for  the  goods  in  question  was  given  to  her.  The  at- 
torney for  the  plaintiff  in  the  case  at  bar  was  also  attorney  for  the 
plaintiff  in  the  case  against  the  husband  of  this  defendant.  He  took 
the  witness  stand  and  testified,  in  substance,  as  follows: 

"I  am  the  attorney  for  the  plaintiff.  I  was  also  the  attorney  for  the 
plaintiff  in  the  case  of  this  plaintiff  against  Lonls  Frazin  [defendant's  bus- 
band].  As  8D(di  attorney,  I  examined  this  defendant  as  a  witness,  who  tes- 
tified In  that  case.  She  testified  in  substance  that  in  1909  and  1010  she  re- 
sided at  No.  677  West  Bnd  avenue,  and  during  that  time  bad  given  orders 
to  the  plaintiff ;  that  such  orders  were  given  upon  her  own  credit,  and,  being 
aaked  upon  that  trial  whether  she  pledged  her  own  credit  or  the  credit  of  her 
Irasband,  she  replied  that  she  pledged  her  own  credit" 

The  plaintiff's  attorney  also  testified  that  he  had  the  original  stenog- 
rapher's minutes  of  that  trial  and  would  put  them  in  evidence  if  coun- 
sel for  defendant  desired.  Defendant's  counsel  desired  to  see  them, 
and  the^  were  shown  him.  All  this  testimony  of  plaintiff's  attorney 
was  objected  to,  the  objections  were  overruled,  and  exceptions  duly 
taken.  The  defendant  now  contends  most  strenuously  that  this  is  the 
only  evidence  tending  to  establish  the  liability  of  defendant  upon  the 
original  sale  of  the  goods,  and,  being  incompetent,  was  properly  dis- 
regarded by  the  court  in  dismissing  the  complaint. 

[3]  His  chief  objection  to  its  competence  is  that  its  admission  vio- 
lates section  830  of  the  Code  of  Civil  Procedure.    We  do  not  think 
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that  that  section  of  the  Code  has  any  application.  The  evidence  sim- 
ply proved  an  admission  of  the  defendant  against  her  interest.  The 
fact  that  the  admission  was  given  under  sanction  of  an  oath  and  as  a 
witness  in  a  civil  suit  does  not  render  it  incompetent.  It  simply  tends 
to  make  it  stronger.  The  defendant  was  in  court  at  the  time  this 
evidence  was  given  by  plaintiff's  attorney,  and  failed  to  take  the  stand 
and  contradict  it.    That  of  itself  is  indication  of  its  truth. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 

LEHMAN,  J.,  concurs  in  result.    PAGE,  J„  concurs. 


NEW  TORK  CENT.  &  H.  B.  B.  CO.  ▼.  MILM  et  al 
(Supreme  Court,  Appellate  Division,  Second  Department    December  12, 1913.) 

EiaNENT  DOUAIN  (g  134*) — TAKINO  07  IiARDB. 

In  condemnation  proceedings,  the  real  question  being  what  has  tbe 
owner  lost  neither  the  value  of  the  land  for  a  railroad  station,  where  it 
was  not  particularly  adapted  to  that  purpose  but  was  only  located  near 
the  line  of  the  railroad,  nor  the  value  of  the  land  as  near  to  the  point 
where  a  station  would  be  established,  can  be  considered  in  estlnatlng  tihe 
owner's  damage  for  land  taken  for  a  station. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dif.  i  866  r 
Dec.  Dig.  g  134.*] 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  the  New  York  Central  &  Hudson  River  Railroad  Com- 
pany against  Priscilla  Mills  and  others,  substituted  for  Abner  B.  Mills 
and  oUiers.  From  a  judgment  of  the  Special  Term  setting  aside  the 
report  of  Commissioners  of  Appraisal  awarding  compensation  for 
lands  taken,  plaintiff  appeals.  Reversed,  and  award  of  Commission- 
ers confirmed. 

See,  also,  157  App.  Div.  932,  142  N.  Y.  Supp.  1132. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  RICH,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

George  H.  Walker,  of  New  York  City,  for  appellant 
Jeremiah  D.  Toomey,  of  Mt.  Vernon,  for  respondents. 

PUTNAM,  J.  The  land  sought  to  be  acquired  for  a. railroad  sta- 
tion has  a  frontage  of  about  40  feet  on  the  west  side  of  West  street, 
Mt  Vernon,  a  depth  of  115  feet,  with  an  area  of  4,840  square  feet 
The  commissioners  of  appraisal  awarded  $8,500.  In  pursuance  of  an 
order  (affirmed  by  this  court),  the  commissioners  filed  a  further  and 
supplemental  report  stating  the  grounds  of  their  decision.  Thereafter, 
the  court  at  Special  Term  granted  the  motion  of  the  defendant  to  va- 
cate and  set  aside  the  award  on  the  grounds  that  it  was  insufficient 
and  that  the  commissioners  had  adopted  an  erroneous  principle. 

The  supplemental  report  does  not  show  that  the  commissioners  pro- 
ceeded on  a  wrong  theory,  and  the  testimony  does  not  indicate  that 
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the  sum  awarded  was  inadequate.  While  the  commissioners  may  re- 
gard any  use  for  which  the  property  is  advantageously  adapted,  and 
even  a  special  value  to  the  party  condemning,  if  by  reason  of  some  in- 
trinsic quality  in  the  property  itself,  the  real  question  is,  what  has  the 
owner  lost ;  not  what  has  the  taker  gained? 

Defendants'  experts  erroneously  estimated  a  value,  not  upon  the 
property  itself  nor  on  the  market  as  shown  by  sales  in  the  vicinity,  but 
principally  upon  its  use  as  a  railroad  station,  or  as  if  it  were  land  ad- 
joining such  a  railroad  station.  But  there  was  no  evidence  that  this 
property  was  specially  adapted  for  these  purposes.  The  mere  fact 
that  it  is  within  the  hnes  of  location  of  the  railroad  does  not  give  it 
additional  value.  Its  condition  and  situation  are  to  be  considered  at 
the  time  it  is  taken,  and  not  as  enhanced  by  the  purpose  for  which  it  is 
taken.  Matter  of  New  York,  Westchester  &  Boston  R.  Co.,  151  App. 
Div.  50,  135  N.  Y.  Supp.  234;  Matter  of  Simmons,  130  App.  Div.  356, 
141  N.  Y.  Supp.  575;  Id.,  195  N.  Y.  573,  88  N.  E.  1132;  sub  nomine 
McGovem  v.  City  of  New  York,  229  U.  S.  363,  33  Sup.  Ct.  876,  57  L. 
Ed.  1228. 

Leaving  out  of  consideration  the  purpose  for  which  plaintiff  seeks 
this  land,  the  testimony  indicated  about  $4,100  as  value  of  the  land 
itself,  with  $3,500  for  the  buildings.  Hence  the  commissioners'  award 
of  $8,500  was  not  inadequate. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  award  and  report  of  the  commissioners  confirmed, 
with  costs.    All  concur. 


BOMMBRSHEIM  v.  FORMAN. 
(Snpreme  Court,  Appellate  Term,  First  Department    December  11, 1918.) 

1.  liAKDI^BO  AHD  TENANT   (S  80*) — EZTBTKNOB  OV  RELATION— RBCOONITION. 

Plalntifl,  by  giving  a  certain  person  notice  of  the  termination  of  her 
tenancy  on  November  Ist,  thereby  recognized  and  affirmed  it  np  to  that 
time,  and  hence  cannot  claim  that  the  relation  of  landlord  and  tenant 
existed  between  plaintiff  and  a  subtenant  of  such  person  daring  the  same 
period. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  H 
264-257;  Dec.  Dig.  S  80.*] 

2.  IiANDLOBD  AND  TKNAHT  (|  80*) — RELATION. 

The  relation  of  landlord  and  tenant  conld  not  exist  after  Noyember  1st 
between  plaintiff  and  a  subtenant  of  another  to  whom  plaintiff  had  given 
notice  of  the  termination  of  her  tenancy  on  November  1st,  since  the  rela- 
tion had  not  previously  existed  between  plaintiff  and  such  subtenant 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  {{ 
254-267 ;  Dec.  Dig.  i  80.*] 

8.  Landlosd  and  Tenant  (|  310*) — Suioiabt  Pboceedinqb— Exfibation  or 
Tenancy— Obdeb  or  Dispossession. 

A  final  order  of  dispossession  in  summary  proceedings  to  remove  a  ten- 
ant is  conclusive  that  the  tenant's  term  expired  on  the  date  of  the  dls- 
posseaslon  under  the  order. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  Si 
1319,  1320;  Dea  Dig.  {  310.*] 
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4.  Ves  AKt  OootTPATioiT  ({  1*) — Landlobd  AMD  Terast. 

An  action  for  use  and  occupation  cannot  be  maintained,  unless  the  re- 
lation of  landlord  and  tenant  existed  between  the  parties. 

[Ed.  Note. — For  other  cases,  see  Use  and  Occupation,  Cent  Dig.  H  1- 
U;  Dea  Dig.  1 1.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Helene  Bomrtersheim  against  Justus  M.  Forman.  From 
a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  complaint 
dismissed. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Lloyd  N.  Scott,  of  New  York  City,  for  appellant 

Charles  W.  Gould,  of  New  York  City,  for  respondent. 

PAGE,  J.  The  action  is  brought  to  recover  the  reasonable  value  of 
the  use  and  occupation  of  certain  premises  in  the  city  of  New  York. 
The  plaintiff  proved  that  she  held  a  written  lease  of  the  premises  in 
question,  under  which  she  was  entitled  to  the  possession  thereof  from 
October  1,  1912,  for  a  term  of  three  years.  One  Esse  G.  Davis  also 
held  an  oral  lease  of  the  same  premises  from  the  plaintiff's  lessor  as 
tenant  from  month  to  month,  and  subleased  to  the  defendant  the  por- 
tion thereof  occupied  by  him  at  a  monthly  rental.  On  October  24, 
1912,  the  plaintiff  served  upon  Esse  G.  Davis  a  notice  in  writing  that 
she  had  elected  to  terminate  her  tenancy  on  November  1,  1912,  and 
would  commence  summary  proceedings  for  her  dispossession  unless 
she  removed  by  that  date.  On  November  2,  1912,  the  plaintiff  issued 
summary  proceedings  against  Esse  G.  Davis  and  her  subtenants,  in- 
cluding the  defendant,  and  on  December  6,  1912,  a  final  order  of  dis- 
possession was  issued,  awarding  possession  of  the  premises  to  this 
plaintiff.  In  the  meantime  the  defendant  paid  rent  for  the  premises 
to  Esse  G.  Davis  for  the  months  of  October  and  November,  1912; 
but  after  the  warrant  of  dispossession  was  issued  to  the  plaintiff  the 
defendant  paid  rent  to  the  plaintiff  and  continued  to  occupy  the  prem- 
ises as  her  tenant  after  December  1,  1912. 

[1-4]  There  is  nothing  in  these  facts  from  which  a  relation  of 
landlord  and  tenant  between  the  plaintiff  and  defendant  during  Octo- 
ber and  November  could  be  implied.  The  defendant  held  the  premises 
during  October  as  the  tenant  of  Esse  G.  Davis,  whose  tenancy  was 
recognized  and  affirmed  up  to  November  1st  by  the  plaintiff  in  her  no- 
tice of  termination.  After  November  1st  the  defendant  could  not  be 
a  holding  over  tenant  of  the  plaintiff,  because  no  relation  of  landlord 
and  tenant  had  ever  previously  existed  between  them.  He  was  not  a 
holding  over  tenant  of  Esse  G.  Davis,  for  the  reason  that  the  final  or- 
der of  dispossession  is  conclusive  proof  that  her  term  expired  on  No- 
vember 1st.  There  was  accordingly  no  privity  of  contract  or  estate 
between  these  parties  during  the  months  of  October  and  November, 
and  no  relation  of  landlord  and  tenant  has  been  shown.  Eells  v. 
Morse,  208  N.  Y.  103,  101  N.  E.  803.    No  action  for  use  and  occupa- 
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tion  can  be  maintained  unless  the  relation  of  landlord  and  tenant  ex- 
isted. Real  Property  Law,  §  220;  Preston  v.  Hawley,  139  N.  Y.  296, 
34  N.  E.  906;  U.  M.  Realty  &  Imp,  Co.  v.  Roth,  193  N.  Y.  570,  86 
N.  E.  544. 

The  judgment  appealed  from  must  therefore  be  reversed,  with 
costs,  and  die  complaint  dismissed,  with  costs.    All  concur. 


(16»  App.  Sly.  675.) 

WISE  T.  WISHl 

(Supreme  Court,  Appellate  Division,  Second  Department    December  6,  1018.) 

1.  DiTOBCK  ({  144*) — Aonon  fob  Sbfabation— Statutb— ConarBuonoN— Jubt 

Trial. 

Code  ClT.  Proe.  |  1757,  giving  to  ^ther  party  tbe  right  to  hare  the 
Issues  of  adultery  tried  by  a  Jury,  applies  only  to  actions  tor  divorce,  and 
not  to  an  action  tor  separation. 

[Ed.  Note.— For  other  cases,  see  Dlvoroe,  Cent  Dig.  SS  484-487;  Dec. 
Dig.  S  144.*] 

2.  DiTOBCB  ({  144*) — Action  roB  Sefabatioit  — Countbbolaik  — Adultebt  — 

JubtTbiai. 

While  Code  Civ.  Proc.  g  1757,  providing  tor  a  Jury  trial  of  the  issues 
of  adultery,  applies  only  to  actions  for  divorce,  yet  as  a  defendant  can, 
under  Code  Civ.  Proc.  g  1770,  in  an  action  for  separation,  set  up  by  counter- 
claim the  plalntlil'3  adultery,  and  demand  an  absolute  divorce,  he  Is  en- 
titled to  a  Jury  trial  of  such  Issues. 

[&d.  Note. — For  other  cases,  see  Divorce,  Cent  Dig.  {{  484-487;  Dec. 
Dig.  i  144.*] 

8.  DlVOBCOB    (S    101*) — CoUnTKBOLAIM. 

An  answer.  In  an  action  for  separation,  which  alleged  as  a  further 
separate  and  distinct  defense  that  plaintiff  had  committed  adultery,  and 
demanded  Judgment  of  dismissal,  was  not  a  counterclaim,  since  It  was 
not  spedflcally  denominated  such,  nor  did  it  pray  for  affirmative  rell^. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  §}  322-327  ;~Dea 
Dig.  S  101.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  for  separation  by  Clara  L.  Wise  against  Charles  L.  Wise. 
From  an  order  denying  his  motion  to  frame  issues  of  adultery  for 
trial  by  jury,  defendant  appeals.    Affirmed. 

Argued  before  TENKS,  P.  J.,  and  BURR,  THOMAS,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Henry  J,  Goldsmith,  of  New  York  City,  for  appellant 
Joseph  H.  Krakower,  of  New  York  City,  for  respondent 

STAPLETON,  J.  Plaintiff,  the  wife,  sued  defendant,  her  husband, 
for  a  separation  on  the  ground  of  cruel  ahd  inhuman  treatment.  The 
answer  states: 

"For  a  further  separate  and  distinct  defense  the  defendant  alleges:  *  •  * 
"IIL  Upon  information  and  belief  that  between  the  1st  day  of  January, 
1908,  and  the  Ist  day  of  November,  1912,  at  divers  places  within  the  city  of 
New  York,  state  of  New  York,  and  in  the  dty  of  Philadelphia  and  state  of 
Pennsylvania  and  at  other  places  unknown  to  the  defendant  but  at  what 
particular  times  and  places  the  defendant  is  unable  to  state,  the  plalntifT  has 
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committed  adultery  with  one  or  more  men  whose  names  are  nnknown  to  tbe 
defendant    •    •    • 

"Wherefore  defendant  demands  Judgment  that  the  complaint  be  dismissed 
with  costs." 

The  defendant  moved  for  an  order  "directing  that  the  issues  of  adul- 
tery raised  by  the  defendant's  answer"  be  tried  by  a  jury.  From  the 
order  denying  the  motion  the  defendant  appeals. 

The  defendant  contends :  (1)  That  "section  1757  of  the  Code  ex- 
pressly gives  either  party  the  right  to  have  the  issues  of  adultery 
*  *  *  tried  before  a  jury";  (2)  that  the  so-called  defense  was 
clearly  intended  as  a  counterclaim,  and  that  upon  proof  of  the  alle- 
gations of  adultery  the  defendant  is  entitled  to  a  decree  of  absolute 
divorce;  and  (3)  that  the  right  to  have  issues  of  adultery  tried  by  a 
jury  is  not  restricted  to  a  case  where  the  issue  is  raised  by  a  com- 
plaint or  a  counterclaim,  but  must  be  deemed  to  include  a  case  where 
the  issue  is  raised  "as  a  material  defense  to  an  action." 

[1]  Section  1757  gives  either  party  the  right  to  have  the  issues  of 
adultery  tried  in  an  action  for  divorce.  It  does  not  apply  to  an  action 
for  a  separation.  Packard  v.  Packard,  88  App.  Div.  339,  342,  84 
N.  Y.  Supp.  1090.  That  section  is  incorporated  in  article  second, 
entitled  "action  for  a  divorce."  In  article  third,  which  provides  for 
an  "action  for  a  separation,"  there  is  no  provision  for  a  trial  by  jury. 

[2]  But  the  issues  of  adultery,  raised  by  the  interposition  of  a  coun- 
terclaim, may,  under  section  1770,  be  tried  by  a  jury  in  an  action  for 
a  separation.    Section  1770  reads  as  follows: 

"Section  1T70.  (Am'd,  1881.)  What  Is  deemed  a  counterclaim.  Where  an 
action  is  brought  by  either  husband  or  wife,  as  prescribed  In  ^ther  of  the 
last  two  articles,  a  cause  of  action,  against  tiie  plalntUf  and  In  favor  of  the 
defendant,  arising  under  either  of  said  articles,  may  be  Interposed,  in  con- 
nection with  a  denial  of  the  material  allegations  of  the  complaint,  as  a  count- 
erclaim." 

This  section  is  embodied  in  article  fourth,  entitled  "Provisions  ap- 
plicable to  two  or  more  of  the  actions  specified  in  this  title."  "The  last 
two  articles,"  alluded  to  in  the  section,  are  the  articles  captioned  "Ac- 
tion for  a  Divorce"  and  "Action  for  a  Separation,"  respectively. 

In  Van  Benthuysen  v.  Van  Benthuysen,  2  N.  Y.  Supp.  238,  the  court 
(Mayham,  J.)  said: 

"Prior  to  the  enactment  of  chapter  703  of  the  Laws  of  1881,  amending  aee- 
tlon  1770  of  the  Code  of  Civil  Procedure,  it  seemed  well  settled  on  authority 
that  the  defendant  In  an  action  of  this  character  [action  for  a  separation] 
could  not  set  up  the  adultery  of  the  plaintiff  as  a  counterclaim,  and  demand 
Judgment  for  the  dissolution  of  the  marriage  contract"  (dtlng  cases).  "By 
the  enactment  of  that  amendment,  a  radical  change  was  effected  in  the 
provisions  of  section  1770.  *  *  *  By  that  amendment  the  words  in  said 
section,  'the  same  articles,'  were  stricken  out,  and  the  words,  'either  of  said 
articles,'  were  substituted  in  Uieir  stead,  so  that  facts  which  before  the 
amendment  were  good  as  a  counterclaim  to  one  of  said  actions  were  extended 
to  and  become  good  as  a  counterclaim  to  either  of  said  kinds  of  acttons  when 
accompanied  by  a  denial  of  the  allegations  of  the  complaint  *  *  *  It 
follows,  therefore,  that  the  allegations  of  adultery  in  the  answer,  if  properly 
made,  constitute  a  counterclaim  on  which  the  defendant  may  demand  Judg- 
ment for  an  absolute  divorce." 
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[3]  If  in  this  case,  therefore,  the  defendant  properly  set  up,  as  a 
counterclaim,  the  plaintiff's  adultery,  he  is  entitled  to  have  that  issue 
determined  by  a  jury.  He  says  it  was  clearly  intended  as  a  coun- 
terclaim. However  clear  the  intention,  it  was  not  clearly  expressed; 
it  was  not,  in  fact,  expressed  at  all. 

(a)  The  answer  does  not  speciiically  denominate  the  defense  a 
counterclaim. 

In  Bates  v.  Rosekrans,  37  N.  Y.  409,  412,  the  court  said: 

"I  think  the  answer  given  by  the  court  below  Is  also  a  sound  one,  to  wit, 
that  the  pleading  does  not  purport  to  be  a  counterclaim.  It  designates  it- 
self as  'a  further  defense'  simply,  and  there  rests.  No  particular  form  of 
words  Is  necessary  to  make  a  pleading  a  counterclaim ;  and,  If  the  party  had, 
in  any  reasonable  language,  Intimated  that  he  Intended  to  make  a  personal 
cl^im  In  his  own  favor  against  the  plaintiff.  It  would  have  been  sufficient 
•The  ordinary  and  most  satisfactory  form  of  giving  that  intlmatton  Is  by  a 
statement  that  the  pleading  is  a  counterclaim,  or  by  a  prayer  for  relief." 

In  Fulton  Co.  G.  &  E.  Co.  v.  Hudson  River  T.  Co.,  200  N.  Y.  287, 
291,  93  N.  E.  1052,  1053,  it  was  said: 

"Under  the  provisions  of  the  Code  of  Civil  Procedure,  which  prescribe  the 
fabric  and  regulate  the  exercise  of  a  counterclaim,  the  facts  alleged  as  a 
counterclaim  must  be  sufficient  to  constitute  a  perfect  cause  of  action  In  favor 
of  the  defendant  and  ag^st  the  plaintiff,  and  to  sustain  the  Judgment  against 
the  plaintiff  which  the  defendant  thereby  seeks  and  must  demand.  Sections 
501,  509.  They  must  be  alleged  as  a  counterclaim  in  order  that  they  shall 
not  be  deemed  a  mere  defense." 

And  in  Equitable  Life  Assurance  Society  v.  Cuyler,  '75  N.  Y.  511, 
514: 

"As  a  dlstlnctlou  exists  between  a  defense  and  a  counterclaim,  when  the 
defense  is  Intended  as  a  counterclaim  it  should  be  explicitly  stated  In  the 
answer,  so  as  to  advise  the  opposite  party;  and,  in  the  absence  of  such  an 
allegation,  especially  when  the  party  defines  and  characterizes  his  answer  as 
a  defense,  and  it  is  uncertain  whether  a  counterclaim  is  intended,  such  party 
is  not  In  a  position  to  insist  that  he  has  actually  set  up  a  counterclaim,  and 
the  answer  should  be  construed  and  considered  as  a  defense." 

(b)  The  answer  does  not  contain  a  prayer  for  affirmative  relief. 
The  relief  demanded  is  purely  negative,  such  a  demand  as  usually  ac- 
companies a  defense  merely ;  i.  e.,  the  dismissal  of  the  complaint 

"There  can  be  no  recovery  by  way  of  counterclaim  where  there  is  no  de- 
mand for  affirmative  relief  in  tiie  answer."  Montanye  v.  Montgomery  (Com. 
PI.)  19  N.  T.  Supp.  655. 

"Where  the  defendant  deems  himself  entitled  to  an  affirmative  Judgment 
against  the  plaintiff,  by  reason  of  a  counterclaim  Interposed  by  Mm,  he  must 
demand  the  Judgment  in  his  answer."    Section  609,  Code  of  Civil  Procedure. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 
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(159  App.  DiT,  47&) 

NOVOTNT  T.  KOSLOFP. 

(Supreme  0>nrt,  Appellate  Divisloo,  First  Department    December  6,  1913.) 

ABBBBT  (J  16*) — GEOUNDB — PBATJD  IW  INOTTBBIRO  LlABIUTT. 

Under  Code  Civ.  Proc.  i  649,  subd.  4,  providing  tbat  defendant  may  be 
arrested  in  a  civil  action,  upon  contract,  where  It  Is  alleged  in  the  com- 
plaint that  defendant  was  guilty  of  fraud  in  contracting  or  incurring  the 
liability,  but  that  where  such  allegation  is  made  plainWC  cannot  recover 
unless  he  proves  the  fraud  on  the  trial  of  the  action,  and  that  a  Jndg- 
ment  for  defendant  is  not  a  bar  to  a  new  action  to  recover  upon  the  con- 
tract only,  the  liability  referred  to  is  that  flowing  from  a  breadi  of  the 
contract  upon  which  the  action  is  based  and  not  a  liability  for  deceit  in 
inducing  the  contract,  since  there  could  hardly  be  a  right  of  action  npon 
.  contract  after  a  Judgment  for  defendant  if  plaintiff  mUBt  rescind  fbe  con- 
tract and  sue  for  damages  for  the  fraud  in  order  to  hold  the  defendant 
liable  for  the  fraud  in  contracting  or  incurring  the  liability. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent  Dig.  U  4(^-43;  Dec.  Dig. 
i  15.»1 

Ingrabam,  P.  J.,  and  Scott  3-,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Vlasta  Novotny,  an  infant,  by  Marie  Novotny,  her  guard- 
ian ad  litem,  against  Theodore  'KoslGfl.  From  a  judgment  for  plain- 
tiff and  an  order  denying  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Jacob  Manheim,  of  New  York  City,  for  appellant 

Roger  Foster,  of  New  York  City,  for  respondent 

HOTCHKISS,  J.  I  think  the  result  the  learned  Presiding  Justice 
has  reached  overlooks  the  language  and  intent  of  subdivision  4  of  sec- 
tion 549,  which  reads: 

"In  an  action  upon  contract  express  or  Implied,  •  •  •  where  it  1b  al- 
leged in  the  complaint  that  the  defendant  was  guilty  of  a  fraud  in  contract- 
ing or  incurring  the  liability." 

It  seems  to  me  that  the  "liability"  thus  referred  to  is  that  flowing 
from  a  breach  of  the  contract  upon  which  the  action  is  based  and  is 
not  a  liability  tor  deceit  in  inducing  the  contract.  The  situation  is 
somewhat  anomalous,  but  as  shown  by  the  notes  to  section  549,  Bliss 
(6th  Ed.)  the  so-called  Throop  Code,  enacted  in  1876,  separated  the 
cases  where  the  right  to  arrest  depended  exclusively  on  the  nature  of 
the  action  from  those  where  such  right  depended  on  extrinsic  facts, 
placing  the  former  in  section  549  and  the  latter  in  550,  and  express- 
ly provided  in  cases  of  the  latter  class  for  excluding  allegations  of 
such  extrinsic  facts  from  the  complaint.  In  1879  the  section  was 
amended  by  requiring  the  allegations  of  fraud  to  be  inserted  in  the 
complaint  in  all  actions  of  the  class  described  in  subdivision  4.  The 
reason  for  this  change  is  not  difficult  to  understand.  It  arose  from 
the  abuse  of  orders  of  arrest,  which  were  secured  and  upheld  upon 
affidavits  merely ;  the  amendment  gave  the  defendant  the  benefit  of  a 
jury  trial  upon  what  was  usually  the  question  of  greatest  practical 

*Fw  other  caa«  see  lame  topic  A  i  niwbib  In  Dec.  A  Am.  Dig*.  U07  to  date^  ft  Rep'r  Imdexei 
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importance  in  such  cases,  namely,  whether  a  body  execution  should  or 
should  not  issue.  And,  in  order  to  protect  the  plaintiff  in  the  ultimate 
recovery  of  his  debt,  it  was  further  provided  by  the  same  subdivision 
that  "a  judgment  for  the  defendant  is  not  a  bar  to  a  new  action  to 
recover  upon  the  contract  only." 

In  the  light  of  the  foregoing,  I  do  not  see  how  it  is  possible  for  one 
to  have  his  action  "upon  contract,"  if,  in  order  to  hold  the  defendant 
"guilty  of  a  fraud  in  contracting  or  incurring  the  liability,"  he  must 
rescind  the  contract  and  bring  his  action  for  damages. 

The  judgment  and  ocder  should  be  afhrme'd,  with  costs. 

CLARKE  and  BOWLING,  JJ.,  concur. 

INGRAHAM,  P.  J.  (dissenting).  The  complaint  alleges  that  the 
plaintiff,  an  infant  over  the  age  of  14  years,  was  by  profession  a  solo 
dancer;  that  during  the  month  of  September,  1910,  plaintiff  was  en- 
gaged as  a  solo  dancer  at  the  Opera  House  in  the  city  of  Frankfort,  in 
the  empire  of  Germany ;  that  the  defendant,  willfully  intending  to  de- 
ceive and  injure  the  plaintiff  and  to  use  her  talent  as  a  dancer  for  his 
own  purposes,  and  only  so  long  as  it  suited  his  purpose,  and  in  order 
to  induce  the  plaintiff  to  enter  his  employment  and  become  a  member 
of  his  said  company,  then  and  there  falsely  and  fraudulently  made 
certain  representations  to  the  plaintiff  and  thereby  induced  the  plaintiff 
and  her  parents  on  September  11,  1910,  in  the  city  of  Frankfort,  to 
enter  into  a  written  contract  with  the  defendant,  a  copy  of  which  is 
annexed  to  the  c6mplaint;  that  in  pursuance  of  that  contract  the  plain- 
tiff came  to  this  country  and  entered  into  the  employ  of  defendant  and 
on  October  17,  1910,  began  to  perform  in  the  city  of  New  York  and 
Baltimore,  until  on  or  about  December  20,  1910,  when  defendant  re- 
pudiated the  contract  and  refused  to  continue  it.  By  this  contract  the 
plaintiff  bound  herself  to  accept  engagements  offered  by  defendant  in 
all  the  cities  of  the  whole  world  at  a  monthly  salary  of  at  least  500 
marks,  and  the  defendant  obligated  himself  to  pay,  besides  the  fixed 
salary,  all  the  traveling  expenses.  It  was  further  provided  that,  should 
plaintiff  for  any  cause,  except  sickness  or  accident,  absent  herself 
from  any  performance  without  permission  of  the  ballet  master,  the  de- 
fendant should  have  the  right  to  impose  a  fine  upon  the  plaintiff;  that,, 
in  case  the  plaintiff  violated  any  of  the  conditions  or  points  of  the 
agreement,  the  defendant  shall  have  the  right  to  declare  die  agreement 
invalid  and  to  impose  a  fine  upon  the  plaintiff,  which  fine  shall  not 
exceed  the  amount  of  salary ;  that  the  parties  to  the  agreement  bound 
themselves  to  hold  the  contract  sacred  in  all  single  points  and  the 
whole  contents  thereof  and  mutually  imposed  upon  themselves  the 
damage  of  10,000  marks  in  case  one  of  them  broke  the  contract  made 
between  them;  that  defendant  also  obligated  himself  to  send  plaintiff 
to  Bohemia  at  his  expense  at  the  expiration  of  the  contract;  and  that 
the  contract  was  to  read  for  two  years.  The  complaint  also  alleges 
that  the  defendant  failed  to  pay  the  plaintiff  various  sums  of  money- 
due  under  the  contract  and  terminated  the  payments  in  the  wedc  end- 
ing December  17,  1910;  that  the  plaintiff  had  duly  performed  all  of 
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the  conditions  of  said  contract  on  her  part ;  and  that  by  the  acts  of 
the  defendant  the  plaintiff  has  been  damaged  in  the  sum  of  $8^50  and 
demands  judgment  for  that  sum. 

Upon  the  trial  evidence  was  offered  to  show  that  defendant  made 
certain  representations  in  relation  to  his  American  contracts  and  that 
such  representations  were  false ;  that  the  plaintiff  was  ready  and  will- 
ing to  perform  the  contract  on  her  part,  and  did  perform  the  same  until 
on  or  about  December  20, 1910,  when  the  defendant  terminated  the  con- 
tract. The  damages  w^ich  the  plaintiff  claims  she  sustained  and  for 
which  she  recovered  judgment  was  10,000  marks  provided  in  the  con- 
tract as  liquidated  damages  and  the  cost  of  returning  the  plaintifiF  to 
Bohemia.  The  trial  judge  submitted  to  the  jury  the  question  whether 
these  false  representations  were  made  and  held  as  matter  of  law  that 
the  damages  were  liquidated,  and  that  the  plaintiff,  if  entitled  to  re- 
cover, c6uld  recover  10,000  marks  and  the  cost  of  the  plaintiff's  return 
trip  to  Bohemia. 

The  action  having  been  brought  for  fraud,  the  plaintiff  cannot  re- 
cover unless  she  brings  herself  within  subdivision  4,  §  549,  of  the  G>de 
of  Civil  Procedure.  That  section  provides  that  the  defendant  may  be 
arrested  in  a  civil  action,  where  the  action  is  brought  for  either  of  the 
following  causes : 

"(4)  In  an  action  upon  contract,  express  or  Implied,  other  than  a  promise 
to  marry,  where  it  is  allege  in  the  complaint  that  the  defendant  was  guilty 
of  a  fraud  in  contracting  or  incuiring  the  liability ;  *  *  *  but  where  such 
allegation  is  made,  the  plaintiff  cannot  recover  unless  be  proves  the  fraud  on 
the  trial  of  the  action ;  and  a  Judgment  for  the  defendant  is  not  a  bar  to  a 
new  action  to  recover  upon  the  contract  only." 

This  section  was  inserted  in  the  Code  by  chapter  542,  Laws  1879, 
and  prior  to  that  amendment  it  was  not  necessary  to  allege  in  the  com- 
plaint and  prove  upon  the  trial  the  fraud,  but  that  fact  could  be  estab- 
lished by  affidavit,  and  the  action  then  proceeded  as  an  ordinary  action 
on  contract.  By  this  amendment  it  was  intended  that,  when  a  party 
relied  upon  the  fraud  in  contracting  or  incurring 'the  obligation  sued 
on,  the  fraud  must  be  alleged  in  the  complaint  and  proved  upon  the 
trial.  Section  1487  of  the  Code  provides  that  an  execution  may  be 
issued  against  the  person  of  the  judgment  debtor  "where  the  plaintiff's 
right  to  arrest  the  defendant  depends  upon  the  nature  of  the  action," 
and  thus  upon  a  judgment  recovered  under  subdivision  4,  §  549,  of  the 
Code,  an  execution  against  the  person  of  the  judgment  debtor  can 
issue. 

The  first  question,  therefore,  presented  is  whether  the  defendant 
was  guilty  of  a  fraud  "in  contracting  or  incurring  the  liability."  The 
complaint  alleges  that  the  defendant  was  guilty  of  a  fraud  in  inducing 
the  plaintiff  and  her  parents  originally  to  enter  into  the  contract  of  em- 
ployment. For  that  fraud  the  plaintiff  would  have  been  justified  in 
rescinding  the  contract  and  could  have  recovered  such  damages  as  she 
sustained  in  consequence  of  the  making  of  the  contract,  and  a  liability 
■  for  such  damages  would  have  been  caused  by  the  fraud  of  the  defend- 
ant in  contracting  and  incurring  the  liability.  The  plaintiff,  however, 
has  not  brought  such  an  action  but  seeks  to  recover  under  the  contract 
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and  has  recovered  judgment,  not  for  damages  for  fraud  in  making 
the  contract,  but  for  breach  of  contract  by  the  defendant,  and  as  to 
that  breach  of  contract  there  is  no  allegation  of  fraud.  The  defendant 
claims  that  the  plaintifiF  had  been  guilty  of  breach  of  contract  on  her 
part,  and  therefore  stated  that  he  considered  the  contract  abrogated. 
Under  the  contract  the  parties  had  agreed,  as  the  court  below  held, 
that  for  a  breach  by  either  party  the  innocent  party  should  recover  as 
liquidated  damages  the  sum  of  10,000  marks,  and,  upon  this  provision 
of  the  contract  as  a  valid  and  existing  obligation,  the  plaintiff  has  re- 
covered judgment  for  that  amount.  The  liability  arose  because  of  the 
breach,  and  the  defendant  incurred  the  liability,  not  by  making  the  con- 
tract but  by  refusing  to  carry  it  out;  and  the  plaintiif's  damages 
arose,  not  by  reason  of  the  making  of  the  contract,  which  so  far  as 
appears  she  was  ready  and  anxious  to  perform,  but  because  the  de- 
fendant refused  to  allow  such  performance.  I  cannot  see,  therefore, 
how  it  can  be  said  that  the  defendant  was  guilty  of  a  fraud  in  contract- 
ing or  incurring  the  liability.  The  fraud  was  in  inducing  the  plaintiff 
to  make  the  contract  in  the  first  place,  but  the  plaintiff  suffered  no 
damages  by  that  fraud,  because  she  was  willing  and  anxious  to  com- 
plete the  contract,  and  it  makes  no  difference,  as  to  the  defendant's 
liabflity  or  as  to  the  plaintiff's  compensation  for  her  services,  whether 
the  defendant  had  contracts  in  the  United  States  or  not.  The  plaintiff 
waived  the  fraud  when  she  ratified  the  contract  and  insisted  upon 
its  performance,  after  knowledge  of  the  fraud;  and  by  bringing  this 
action  on  the  contract,  claiming  the  benefit  of  its  provisions,  she  rati- 
fied the  contract  and  proceeded  under  it.  As  before  stated,  the  lia- 
bility of  the  defendant  was  for  a  breach  of  the  contract,  which  he  had 
induced  the  plaintiff  and  her  parents  to  make  and  which  she  had  rati- 
fied and  confirmed.  If  the  plaintiff  could  have  maintained  action  for 
the  damages  she  had  sustained  by  the  fraud  of  the  defendant  in  in- 
ducing her  to  enter  into  the  contract,  to  sustain  this  cause  of  action  it 
was  necessary  to  allege  and  prove  that  the  fraud  of  the  defendant 
caused  her  damage.  In  such  a  case  the  liability  of  the  defendant  would 
be  based  on  the  defendant's  fraud  in  inducing  the  plaintiff  to  make  the 
contract,  and  such  an  action  could  be  maintained  under  subdivision  4, 
§  549,  of  the  Code.  But  when  the  party  to  the  contract  comes  in, 
alleging  the  contract  and  the  breach  by  the  defendant,  and  the  only 
damages  she  seeks  to  recover  are  damages  caused  by  the  breach  as  dis- 
tinguished from  damages  caused  by  the  fraud  that  induced  her  to  make 
the  contract,  the  fraud  had  no  relation  to  the  liability  of  the  defendant 
then  sought  to  be  enforced,  and  the  defendant  was  not  therefore  guilty 
of  a  fraud  in  contracting  or  incurring  the  liability  which  was  sought  to 
be  enforced. 
I  think,  therefore,  this  judgment  should  be  reversed. 

SCOTT,  J.,  concurs. 
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(83  MlBC.  B«p.  169.) 

NORTON  T.  ERIE  R.  CO. 

(Supreme  Coart,  Special  Term,  Steuben  County.    December  8,  1918.) 

1.  Costs  (|  149») — ^Liability  fob  Costs. 

Where  plaintiff  was  allowed  to  withdraw  a  Juror,  thus  producing  a  mis- 
trial, so  that  she  might  amend  her  complaint,  she  Is  not  entitled,  upon 
recovering  a  favorable  Judgment  on  the  second  trial,  to  have  taxed  against 
the  defendant  the  costs  occurring  after  notice  and  before  trial,  and  for 
the  trial  fee  of  the  first  trial. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  9  676 ;  Dec.  Dig.  | 
149.*] 

2.  Death  (§  92*) — Actions— Vebdict—Intkbmt. 

While  Code  Civ.  Proc.  f  1904,  allows  in  case  of  recovery  for  wrongful 
death  the  adding  of  interest  on  the  verdict  from  the  time  of  the  dece- 
dent's death,  no  interest  can  be  added  to  a  verdict  recovered  for  the 
Wrongful  death  of  a  servant,  under  the  federal  Employers'  Liability  Act,t 
providing  tliat  every  interstate  railroad  shall  be  liable  in  case  of  the  death 
Of  an  employs  to  his  or  her  personal  representatives;  the  federal  stat- 
ute displacing  tbe  state  law  even  though  the  action  was  brought  in  the 
state  court 

[Ed.  Note. — For  other  cases,  see  Death,  Cent  Dig.  i  102;  Dea  Dig.  f 
92.»] 

Action  by  Gertrude  I.  Norton,  as  administratrix,  against  the  Erie 
Railroad  Company.  On  motion  by  plaintiff  to  retax  costs.  Motion 
denied. 

See,  also,  157  App.  Div.  899,  141  N.  Y.  Supp.  1134. 

James  O.  Sebring,  of  Corning,  for  plaintiff. 
Robbins,  Brown  &  Greene,  of  Homell  (Fred  A.  Robbins,  of  Hor- 
nell,  of  counsel),  for  defendant. 

CLARK,  J.  This  action  was  originally  brought  under  the  common 
law  and  the  New  York  State  Employers  Liability  Act  (Consol.  Laws 
1909,  c.  31,  §§  200-2(M)  and  was  tried  twice.  At  the  first  trial,  held  in 
November,  1911,  at  the  close  of  the  plaintiff's  case,  a  motion  for  a 
nonsuit  was  made,  and  the  trial  court  intimated  that  it  should  be 
granted  because  the  negligence,  if  any,  was  that  o(  a  fellow  servant 
of  plaintiff's  intestate  for  which  defendant  would  not  be  liable.  Plain- 
tiff's counsel  thereupon  asked  leave  to  withdraw  a  juror  that  he  might 
apply  to  the  Special  Term  to  amend  the  complaint.  That  motion  was 
granted,  and  later  the  Special  Term  granted  plaintiff's  application  to 
amend  her  complaint  setting  forth  a  cause  of  action  under  the  federal 
Employers'  Liability  Act,  and  she  served  an  amended  complaint  in 
pursuance  of  said  authority. 

[1,  2]  On  the  second  trial,  the  court  charged  that  there  could  be  no 
recovery  under  the  common  law  or  state  Employers'  Liability  Act,  and 
none  excepting  under  the  federal  act,  and  that  the  jury  should  find 
that  deceased,  at  the  time  of  his  death,  was  engaged  in  interstate  com- 
merce. That  was  the  law  of  the  case,  and  the  verdict  in  favor  of 
plaintiff  showed  that  the  jury  found  that  the  intestate  was  engaged  in 
interstate  commerce  when  he  was  killed,  otherwise  there  could  have 
been  no  recovery,  under  the  charge  of  the  trial  court. 

•For  oUier  casu  sea  same  topic  &  i  nuubbb  In  Dee.  A  Am.  Digs.  U07  to  data,  ft  Rep'r  Indezu 
tU.  S.  Comp.  St  Supp.  p.  1322. 
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The  mistrial  was  in  no  way  the  fault  of  defendant.  The  discretion 
of  the  court  was  exercised  in  favor  of  plaintiff  to  permit  her  to  with- 
draw a  juror,  aiid  therefore  she  is  not  entitled  to  tax  the  items  of 
$15  and  $30,  for  costs  after  notice  and  before  trial,  and  for  the  trial  fee 
for  the  first  trial.  Browning  v.  Brokaw,  114  App.  Div.  104,  99  N.  Y. 
Supp.  599;  Seifter  v.  Railroad  Co.,  53  App,  Div.  443,  65  N,  Y,  Supp. 
1123. 

The  item  of  $3  for  printing  points  on  appeal  and  $10  for  printing 
appeal  book  should  not  be  allowed,  for  it  appears  that  there  was  but 
one  appeal,  and  that  was  from  the  order  allowing  plaintiff  to  amend 
her  complaint,  and  defendant  has  already  fully  paid  the  costs  and  dis- 
bursements in  said  appeal. 

Plaintiff  seeks  to  add  interest  on  the  verdict  from  the  time  of  de- 
cedent's death,  $1,251.25,  under  the  authority  of  section  1904  of  the 
Code  of  Civil  Procedure.  The  recovery  was  exclusively  under  the 
federal  statute,  which  does  not  expressly  allow  interest  to  be  added  to 
a  verdict,  and  that  statute  displaces  the  state  statute  permitting  interest 
to  be  added.  St  Louis  &  San  Francisco  R.  v.  Seale,  229  U.  S.  156, 
33  Sup.  Ct:  651,  57  L.  Ed.  1129;  Mondon  v.  N.  Y.,  N.  H.  &  H.  R.,  223 
U.  S.  1,  32  Sup.  Ct.  169,  56  L.  Ed.  327,  38  L.  R.  A.  (N.  S.)  44.  If 
the  action  had  been  tried  and  the  recovery  had  under  the  state  statute, 
plaintiff  could  undoubtedly  have  added  interest  to  the  verdict  Code 
Civ.  Prpc.  §  1904. 

While  plaintiff,  having  brought  her  action  in  a  state  court,  can  in- 
voke the  state  practice,  so  far  as  procedure  is  concerned,  her  right  of 
action  rested  exclusively  on  the  federal  statute,  which  does  not  allow 
interest  to  be  added  to  a  verdict.   The  federal  statute  says  simply  this : 

"Every  common  carrier  by  railroad,  while  engaged  in  commerce  between 
any  of  the  seTeral  states  or  territories,  •  *  •  ahall  be  liable  in  dam- 
ages to  any  person  suffering  injury  while  he  is  employed  by  such  carrier  in 
such  commerce,  or  in  case  of  the  death  of  snch  employ^,  to  hia  or  her  per- 
sonal representattve  for  the  benefit,"  etc. 

The  jury,  by  its  verdict,  stated,  under  the  charge  of  the  court,  what 
plaintiff  was  entitled  to  receive  as  damages ;  they  cannot  be  increased 
by  adding  thereto  an  item  of  interest  not  allowed  by  the  terms  of  the 
statute  under  which  the  case  was  tried  and  the  verdict  rendered. 
Frounfelker  v.  D.  L.  &  W.  R.,  73  App.  Div.  350,  76  N.  Y.  Supp.  745; 
Kiefer  v.  Grand  Trunk  R.,  12  App.  Div.  28,  42  N.  Y.  Supp.  171. 

It  is  my  conclusion  that  the  items  referred  to  in  the  moving 
papers  were  properly  stricken  out  by  the  clerk,  and  it  follows  that  this 
motion  must  be  denied,  with  costs. 

Ordered  accordingly.    . 
144N.T.&— 12 
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(83  Mac  Bep.  70J 

SIEBOIiD  T.  I/A  RUE. 

(Supreme  Court,  Appellate  Term,  First  Department    December  U,  1913.) 

1.  Tboveb  ano  Convebsion  (t  fl») — Demand— Stjotioiehot, 

Where  defendant's  tenant  buUt  an  engine  and  boiler  In  her  premises  for 
which  she  had  no  use,  she  Is  not  guilty  of  a  conversion  In  refusing  to 
restore  them  to  plaintiff,  a  mortgagee,  upon  his  Immediate  demand,  which 
did  not  give  her  an  opportunity  for  investigation. 

[Ed.  Note. — For  other  cases,  see  Trover  and  Conversion,  Cent  Dig.  H 
6&-83;   Dec.  Dig.  §  9.*] 

2.  FizTUBES  (S  32*) — RemovaI/— Rights  of  Mobtoaobe. 

Where  defendant's  tenant  placed  a  boiler  and  engine  in  her  premises. 
the  mortgagee  of  the  articles  cannot  demand  that  she  remove  tbem  at 
her  expense  and  deliver  them  to  him ;  it  being  sufficient  it  she  allow  lilm 
to  remove  them. 

[Ed.  Note. — ^For  other  cases,  see  Fixtures,  Cent  Dig.  H  63,  66 ;  Dea  Dig. 
|S2.«] 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  Harry  L.  Siebold  against  Sarah  R.  La  Rue.  From  a 
judgment  dismissing  the  complaint,  plaintiff  appeals.    Affirmed. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Jacob  J.  Schwebel,  of  New  York  City,  for  appellant. 

L.  E.  Warren,  of  New  York  City,  for  respondent 

WHITAKER,  J.  This  is  an  action  to  recover  $500  damages  for 
the  conversion  of  an  engine  and  boiler.  After  the  trial  the  court  dis- 
missed the  complaint  and  delivered  the  following  opinion: 

"This  is  an  action  for  conversion  to  recover  for  the  value  of  a  certain  ma- 
chine installed  in  the  premises  of  the  defendant  It  appears  that  this  ma- 
chine was  built  up  in  the  basement  of  the  defendant  and  could  not  be  removed 
without  removing  a  part  of  the  premises  of  the  defendant  The  action  is 
brought  on  behalf  of  the  mortgagee  not  in  possession  at  the  time;  tiie  mort- 
gagor, tenant  of  the  defendant  having  moved  from  the  premises  leaving  the 
machine  behind. 

"It  seems  to  me  that  this  defendant  is  not  at  once  guilty  of  conversion  lie- 
cause  she  does  not  restore  the  chattel  in  dispute,  where  it  is  clear  she  should 
have  time  in  which  to  investigate  and  ascertain  whether  the  demand  is  made 
by  or  on  behalf  of  one  lawfully  entitled  to  possession  thereof. 

"I  am  of  opinion  in  the  case  at  bar  that  the  defendant  would  be  Justified 
in  refusing  to  deliver  the  chattel  to  the  alleged  mortgagee  unless  it  was 
clearly  established  that  said  mortgagee  was  entitled  to  possession.  She  would 
be  Justified  in  declining  to  deliver  the  chattel  until  she  should  have  an  op- 
portunity to  Investigate  the  fact  of  the  mortgage  and  of  notice  of  default 
under  its  terms  and  notice  of  the  election  of  the  mortgagee  to  assume  posses- 
sion under  the  mortgage.  It  should  be  made  clear  to  her  that  the  demand 
was  made  with  such  authority  or  with  the  appearance  of  authority  as  would 
entitle  a  person  to  act  with  reasonable  certainty  under  the  appearances  of 
authority  as  they  were  represented  to  her.  The  authority  to  make  a  demand 
and  the  refusal  to  make  delivery  without  such  proof  is  not  anffldent  in  con- 
version. The  mortgagor's  demand  would  not  be  the  demand  of  the  mort- 
gagee unless  he  was  acting  for  and  on  behalf  of  the  mortgagee. 

"The  ability  of  the  defendant  moreover,  to  comply  with  the  demand,  is  es- 
sential to  conversion.    In  the  action  at  bar  she  would  not  be  obliged  forth- 
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with  to  tear  down  tbe  wall  of  her  hoase  to  deliver  the  chattel  or  to  permit 
this  chattel  to  be  remoTed  at  the  hazard  of  considerable  damage  to  her  prem- 
ises wlthont  having  an  opportunity  to  safeguard  herself  against  the  damage 
incidental  to  removal.  I  take  It  that  she  is  not  obliged  to  permit  any  stranger 
to  come  in  and  repossess  himself  under  a  claim  of  ownership  of  the  property 
which  did  not  come  under  her  dominion  unlawfully  without  being  afforded  an 
opportunity  to  secure  herself  against  the  damage  incident  to  such  removaL  A 
qualified  refusal  to  deliver  the  chattel,  unless  made  in  bad  faith  or  appearing 
unreasonable,  would  not  be  a  refusal  on  which  conversion  could  be  predicated. 
The  circumstances,  I  take  it,  of  each  particular  case,  are  controlling. 

"In  the  present  action  the  whole  fact  of  demand  and  refusal  is  disputed. 
And  it  is  disputed  that  previous  or  up  to  the  time  of  the  making  of  the  al- 
leged demand  the  defendant  exercised  any  dominion  over  the  chattel  in  ques- 
tion. On  this  particular  point,  and  on  the  whole  case,  I  do  not  think  it  is 
established  that  thwe  is  such  meeting  of  the  minds  on  the  demand  and  re- 
fusal, even  as  testified  to  by  the  plaintiff,  as  would  entitle  the  court  to  hold 
that  it  was  such  a  demand  and  refusal  as  would  entitle  tbe  plalntlfl  to  suc- 
ceed In  the  present  action. 

"I  am  of  opinion  that  substantial  Justice  requires  that  an  adjudication  be 
not  had  upon  the  merits  In  the  present  action,  but  on  the  motion  of  the  de- 
fendant for  failure  of  proof  made  at  the  close  of  the  case,  which  would  en- 
title the  plalntlfl  to  have  a  Judgment  of  dismissal  entered  'without  prejudice 
to  a  new  action  for  failure  of  proof.'  I  find,  therefore,  that  there  Is  failure 
of  proof  on  the  question  of  demand  and  refusal,  and  that  the  plaintiff's  com- 
plaint should  be  dismissed  without  prejudice  to  a  new  action  because  of  fiiil- 
ure  of  proof 

[1]  We  have  read  the  record  and  agree  with  the  learned  court  below 
that  there  was  not  sufficient  evidence  of  a  proper  demand  and  unjus- 
tified refusal  upon  which  to  base  a  money  judgment.  To  have  ren- 
dered judgment  for  plaintiff  would,  in  effect,  have  been  to  compel  the 
defendant,  to  purchase  the  engine  and  boiler  from  plaintiff  for  which 
she  had  no  use  and  for  which  the  plaintiff  does  not  seem  to  have  a  very 
strong  longin|f,  inasmuch  as  the  defendant  offered  upon  the  trial  to 
allow  the  plaintiff  to  take  them,  simply  requiring  him  to  repair  any 
damage  he  might  do  to  the  premises  by  the  removal. 

[2]  The  property  which  is  claimed  was  converted  by  defendant  was 
an  engine  and  boiler  built  in  the  premises  in  which  they  were  used. 
The  plaintiff  would  not  legally  demand  of  the  defendant  that  she 
should  take  them  out  at  her  expense  and  deliver  them  to  defendant's 
house  or  place  of  business.  Defendant  did  not  place  them  there.  They 
were  placed  there  by  plaintiff's  mortgagor,  and  defendant  cannot  be 
compelled  to  remove  them. 

The  judgment  should  be  affirmed,  with  costs,  and  the  plaintiff  re- 
manded to  his  new  action  in  accordance  with  the  opinion  of  the  court 
below. 

Judgment  affirmed,  with  costs,  without  prejudice  to  a  new  action. 
All  concur. 
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(159  App.  Dlv.  433.) 

In  re  GOUVBRNBDR  SLIP  WEST,  IN  CITT  OP  NBW  TORK. 

In  re  HARLEM  RIVER  &  PORTCHESTER  B.  00. 

(Supreme  Court,  Appellate  Divlalon,  First  Department    December  5,  1913.) 

1.  Eminent  Doicain  (J  247*) — Compensation— Intebest. 

Greater  New  York  Charter  (Laws  1901,  c.  466)  {  824,  provides  that  ti- 
tle to  dock  property  acquired  by  condemuatlon  vests  In  the  city  four 
months  attee  the  filing  of  the  oaths  of  the  commissioners  of  estimate,  and 
.  that  all  awards  in  such  proceeding  should  draw  interest  from  the  time 
the  title  vested.  Section  822  makes  the  law  relating  to  the  taking  of 
private  property  for  public  streets  applicable  to  the  acquisition  of  dock 
property,  and  section  1001  provides  that  Interest  shall  cease  to  run  on 
sums  awarded  as  damages  six  months  after  the  confirmation  of  the  re- 
port of  the  commissioners  of  estimate,  unless  within  that  time  demand 
therefor  shall  be  made  upon  the  comptroller.  Title  to  petitioner's  prop- 
erty vested  in  the  city  August  10, 1905,  and  petitioner  demanded  payment 
on  February  24,  1911.  Held,  that  petitioner  was  entitled  only  to  simple 
interest  from  August  10,  1905,  to  May  9,  1910,  a  day  six  months  after 
confirmation  of  the  report  of  the  commissioners  of  estimate,  and  from 
February  24,  1911,  when  petitioner  demanded  payment,  to  the  date  of  pay- 
ment, and  to  interest  after  such  demand. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  K  63S- 
643;  Dec.  Dig.  {  24T.*] 

2.  Eminent  Domain  (g  247*) — Compensation— Suspension  of  Intbbest. 

Greater  New  York  Charter  (Laws  1901,  c.  466)  {  1001,  providing  tiiat 
interest  shall  cease  to  run  on  awards  of  damages  In  condemnation  six 
months  after  confirmation  of  the  report  of  the  commissioners  of  estimate, 
unless  within  that  time  demand  therefor  be  made  on  the  comptroller,  Is 
valid,  since  Interest  accruing  after  confirmation  is  in  the  nature  of  dam- 
ages for  nonpayment,  and  since  it  would  not  be  practicable  for  the  dty 
to  seek  out  each  owner  and  tender  the  amount  of  the  award.  • 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent  Dig.  U  63S- 
643 ;  Dec.  Dig.  i  247.*] 

Appeal  from  Special  Term,  New  York  County. 

Petition  by  Harlem  River  &  Portchester  Railroad  Company  for 
damages  for  property  condemned  by  the  City  of  New  York.  From  an 
order  requiring  the  Comptroller  of  the  City  of  New  York  to  pay  to 
the  petitioner  the  amount  of  the  award  for  property  taken  in  condem- 
nation proceedings  with  interest,  the  City  appeals.    AfHrmed. 

See,  also,  152  App.  Div.  948, 137  N.  Y.  Supp.  1122. 

Argued  before  INGRAHAM,  P.  T.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Benjamin  Trapnell,  of  New  York  City,  for  appellant 

Charles  J.  Nehrbas,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  only  question  raised  by  this  appeal  is  as  to  the 
amount  of  interest  to  which  the  petitioner  is  entitled.  The  property 
acquired  is  what  is  known  as  dock  property,  and  the  proceedings  for 
its  acquisition  were  instituted  under  section  824  of  chapter  466,  Laws 
of  1901,  known  as  the  Greater  New  York  Charter.  By  the  terms  of 
that  section  title  to  the  property  acquired  vested  in  the  dty  of  New 
York  four  months  after  the  filing  of  the  oaths  of  the  commissioners 
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of  estimate,  to  wit,  on  August  10,  1905.  It  is  provided  by  the  same 
section  that  all  awards  made  in  such  a  proceeding  shall  draw  interest 
from  the  time  of  vesting  of  the  title  in  the  city  of  New  York.  It  is 
agreed  on  all  hands  therefore  that  the  aw^rd  made  to  the  petitioner 
commenced  to  draw  interest  from  August  10,  1905.  The  question  in- 
volved in  this  appeal  is  as  to  the  amount  of  interest  to  be  awarded. 
By  the  order  appealed  from  the  court  at  Special  Term  has  allowed 
simple  interest  on  the  amount  of  the  award  from  August  10,  1905,  the 
date  upon  which  title  vested  in  the  city,  to  May  9,  1910,  a  day  six 
months  after  the  confirmation  of  the  report  of  the  commissioners  of 
estimate,  and  from  February  24,  1911,  the  day  on  which  the  petitioner 
demanded  payment  of  the  award,  down  to  the  date  of  the  payment. 
The  petitioner  appellant  makes  two  alternative  claims  as  to  the  interest 
to  which  it  is  entitled.  It  insists :  (1)  That  interest  should  be  added 
to  the  award  from  the  date  of  vesting  of  the  title  in  the  city  to  the 
date  of  the  confirmation  of  the  report  of  the  commissioners  of  esti- 
mate, and  that  interest  should  be  allowed  upon  the  sum  thus  obtained, 
thus  compounding  the  interest;  or  (2)  that  simple  interest  should  be 
allowed  continuously  from  the  date  of  vesting  of  title  in  the  city  to 
the  date  of  payment. 

Chapter  16  of  the  Greater  New  York  Charter,  dealing  with  dock 
property  and  the  acquisition  thereof,  contains  no  separate  provisions 
regulating  the  practice  in  condemnation  proceedings ;  but  section  822 
provides  that: 

"The  provisions  of  law  relating  to  the  taking  of  private  property  for  public 
streets  or  places  are  hereby  made  applicable,  so  far  as  may  be  necessary,  to 
the  acquiring  of  said  property." 

The  petitioner  to  support  its  claim  for  comjpound  interest  appeals  to 
section  990  of  the  Charter  as  construed  by  the  Court  of  Appeals  in 
Matter  of  Mott  Haven  Canal  Docks,  196  N.  Y.  175,  89  N.  E.  474. 
That  section  provides  that  in  cases  of  the  condemnation  of  real  prop- 
erty for  street  purposes  the  board  of  estimate  and  apportionment  may, 
under  certain  circumstances,  fix,  by  resolution,  the  date  on  which  title 
to  the  property  to  be  acquired  shall  vest  in  the  city  of  New  York,  and 
that  in  such  cases  "interest  at  the  legal  rate  upon  the  sum  or  sums  to 
which  the  owners,  lessees,  parties  or  persons  are  justly  entitled  upon 
the  date  of  vesting  of  title  in  the  city  of  New  York,  as  aforesaid,  from 
said  date  to  the  date  of  the  report  of  the  commissioners  of  estimate, 
shall  be  allowed  by  the  commissioners  ay  part  of  the  compensation  to 
which  such  owners,  lessees,  parties  or  persons  are  entitled."  It  was ' 
upon  the  phrase  indicated  by  italics  in  the  foregoing  quotation  that 
the  decision  of  the  Court  of  Appeals  in  Matter  of  Mott  Haven  Canal 
Docks,  supra,  turned.  The  court  pointed  out  that  inasmuch  as  the 
scheme  of  the  section  contemplated  the  inclusion  of  interest  down  to 
the  date  of  confirmation  of  the  report,  as  a  part  of  the  compensation 
to  be  awarded  by  the  Commissioners  of  Estimate,  it  also  necessarily 
involved  the  allowance  of  compound  interest  from  the  date  of  the  con- 
firmation. The  court,  however,  referred  significantly  to  its  earlier  de- 
cision in  Matter  of  Dorsett,  179  N.  Y.  496,  72  N.  E.  522,  observing 
that  that  case  arose  under  a  special  statute  "which  did  not  require  in- 
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terest  to  be  included  in  the  award  of  the  commissioners,  but  merely 
required  the  city  to  pay  interest  on  the  award  of  the  commissioners 
from  the  time  of  such  appropriation." 

[1]  The  act  under  which  was  instituted  the  proceeding  under  re- 
view in  Matter  of  Dorsett  was  chapter  665,  Laws  1897,  providing  for 
the  acquisition  of  lands  for  the  Riverside  Drive  and  Parkway.  Under 
the  terms  of  the  act  title  vested  in  the  city  of  New  York  eight  months 
before  the  date  of  the  confirmation  of  the  report  of  the  commissioners, 
who  in  their  report  stated  the  value  of  the  land  as  estimated  by  them 
on  the  day  that  title  vested  in  the  city,  and  then  computed  separately 
the  interest  on  that  sum  from  the  date  of  the  vesting  of  title  to  the 
date  of  their  report.  The  question  in  that  case,  as  in  this,  was  whether 
the  person  entitled  to  the  award  was  entitled  to  compound  interest 
from  the  date  of  confirmation  of  the  report,  or  only  to  simple  interest 
from  the  date  of  vesting  of  the  title.  The  court  held  that  the  relator 
in  that  proceeding  was  entitled  only  to  simple  interest  from  the  date  of 
vesting  of  title,  remarking  that  the  commissioners  of  estimate  had 
nothing  to  do,  under  the  act,  with  the  subject  of  interest  and  had  no 
authority  to  include  it  in  the  compensation  awarded  by  them,  since  the 
statute  took  care  of  that  by  declaring  that  it  should  be  computed  from 
a  certain  date.  The  provision  as  to  interest  contained  in  the  statute 
then  under  consideration  was  precisely  similar  to  that  in  section  824 
of  the  Charter  which  we  are  called  upon  to  construe.  It  provided 
that  the  commissioners  of  estimate  should  determine  the  value  of 
the  land  on  the  day  upon  which  title  vested  in  the  city  of  New  York, 
and  that  the  value  so  ascertained  by  the  commissioners  should  be  paid 
to  the  respective  owners,  with  interest  from  the  day  when  title  vested. 
The  Matter  of  Dorsett  therefore  is  a  direct  and  controlling  authority 
in  favor  of  the  determination  of  the  Special  Term  that  the  petitioner 
is  entitled  only  to  simple  interest  from  the  date  upon  which  title  to  the 
property  acquired  vested  in  the  city  of  New  York. 

[2]  The  suspension  of  the  interest  allowed  from  May  9,  1910,  to 
February  24,  1911,  rests  upon  the  provisions  of  section  1001  of  the 
Charter.  That  section  relates  to  all  interest  allowed  upon  awards  for 
property  taken  by  condemnation  proceedings,  whether  simple  or  com- 
pound.   It  provides  that: 

"Interest  shall  cease  to  run  on  sums  awarded  as  damages  six  months  after 
the  date  of  the  confirmation  of  said  report  (of  the  commissioners  of  estimate) 
unless  within  that  time  demand  therefor  be  made  upon  the  comptroller." 

The  validity  of  this  provision  for  the  suspension  of  interest  after 
six  months,  in  default  of  a  demand,  is  not  now  open  to  question. 
While  so  much  of  the  interest  upon  the  value  of  the  property  taken  as 
accrues  between  the  date  of  vesting  of  title  and  the  confirmation  of  the 
report  of  the  commissioners  may  be  considered  as  a  part  of  the  com- 
pensation to  the  property  owner,  the  interest  that  accrues  after  the  con- 
firmation of  the  report  is  in  the  nature  of  damages  or  penalty  for 
nonpayment,  and  it  is  entirely  just  that  a  property  owner  who  neglects 
for  six  months  to  make  proper  demand  for  the  amount  due  him  should 
be  debarred  from  receiving  interest  after  six  months  have  expired,  for 
it  would  not  be  practicable  for  the  city  to  seek  out  each  property  owner 
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and  make  tender  to  him,  nor  is  it  required  to  do  so.  Matter  of  City  of 
New  York,  91  App.  Div.  532,  86  N.  Y,  Supp.  1035.  The  demand  made 
upon  the  comptroller  on  February  24,  1911,  revived  the  running  of  in- 
terest from  that  date.  Matter  of  Mt.  Vernon  Avenue,  199  N.  Y.  559, 
93  N.  E.  1125. 

The  order  appealed  from  is  right  and  must  be  affirmed,  with  $10 
costs  and  disbursements.    All  concur. 


(159  App.  Dlv.  441.) 

HARDING  V.  CONLON  et  aL 

(Sapreme  Court,  Appellate  Diylsion,  First  Department    December  S,  1013.) 

1.  Deeds  (|  199*) — Evidence — Reletanct — ^Recobd  in  Prio9  Litigations. 

In  an  actloii  to  set  aside  an  alleged  deed  from  defendant's  husband, 
since  deceased,  as  a  forgery,  the  record  of  prior  litigation  between  defend- 
ant and  others,  in  which  defendant  sought  to  recover  the  property  of  her 
husband,  which  had  no  bearing  on  the  case,  except  so  far  as  one  judg- 
ment tended  to  show  the  Interests  of  the  parties  in  the  property  in  case 
the  deed  was  declared  void,  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent  Dig.  {{  69&-600;  Dea  Dig. 
i  199.*] 

2.  ACKNOWLXDOMBNT    ({    62*) — IjCPEAOHlfENT — EVIDENCE — ^NOTABT — PBIOB   OF- 

VENBZS — FOBOEBT. 

In  an  action  to  set  aside  a  deed  as  a  forgery,  evidence  that  the  notary 
who  took  the  acknowledgment  had  been  arrested,  arraigned  in  police  court, 
remanded,  and  Indicted  for  another  forgery,  in  no  way  connected  in  time, 
place,  or  parties  with  the  matter  in  question,  together  with  the  indict- 
ment, and  the  fact  that  he  was  afterwards  discharged  on  his  own  recog- 
nizance without  trial,  was 'incompetent 

[Ed.  Note. — For  other  cases,  see  Admowledgment,  Cent  Dig.  i|  345-847 ; 
Dec.  Dig.  i  62.*] 

3.  ACKNOWUCDOMBNT   ($  62*)— BVIOENCB — ^IlCPEAOHMENT. 

On  an  Issue  of  forgery  of  a  deed  alleged  to  have  been  executed  by  a  de- 
ceased grantor  and  acknowledged  by  a  notary  since  deceased,  evidence  of 
an  attorney  concerning  a  conversation  had  with  the  same  notary,  indi- 
cating that  the  notary  had  previously  been  cognizant  of  or  assisted  in  the 
forgery  of  a  difTerent  deed,  claimed  to  have  been  executed  by  a  client  of 
the  witness,  who  was  dead  at  the  time  of  the  alleged  conversation,  was  in- 
admissible. 

[Ed.  Note. — For  other  cases,  see  Acknowledgment  Cent  Dig.  {|  345-347 ; 
Dec.  Dig.  i  62.*] 

4.  Witnesses  (|  351*) — Contbadiotion — Contbadictobt  Statements.  -^ 

Where,  in  an  action  to  set  aside  a  forged  deed,  neither  the  notary  nor 
R.,  both  of  whom  testified,  the  former  by  deposition  before  his  death,  were 
asked  concerning  a  conversation  between  them  in  which  it  was  claimed  the 
notary  stated  wiille  incarcerated  that  the  deed  was  "crooked,"  it  was  er- 
ror to  i>ermit  a  police  officer  to  testify  that  when  the  notary  was  in  cus- 
tody witness  heard  him  say  to  R.  that  the  deed  in  question  was  "crooked.'V^ 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  i{  1160,  1151; 
Dec.  Dig.  f  851.*] 
8.  Appeal  and  Ebbob  (|  1054*)— R'oijnos  on  Evidence — ^Eqttitt  Suit — ^Pbej- 

tTDICB. 

Erroneous  rulings  on  admission  of  evidence  in  an  equity  suit  will  not 
be  held  harmless,  where  the  court's  opinion  affirmatively  shows  that  he 

•Tor  otber  easM  M*  Mm*  topla  ft  i  trmiBtR  in  Dec.  A  Am.  Dig*.  IM?  to  data,  ft  Rap'r  Indazaa 
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considered  the  same  In  determining  the  case,  and  that  It  had  a  prelndl- 
clal  effect 

[Ed.  Mote. — ^For  other  cases,  see  Appeal  and  Error,  Gent  Dig.  {{  4185, 
4186;    Dec.  Dig.  |  1054.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Winifred  F.  Harding,  formerly  Winifred  F.  Jones, 
against  Eva  K.  Conlon  and  others.  From  a  judgment  setting  aside 
the  deed,  defendant  Conlon  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT. 
DOWLING,  and  HOTCHKISS,  JJ. 

Bertha  Rembaugh,  of  New  York  City,  for  appellant 

Lewis  S.  Goebel,  of  New  York  City  (George  V.  Grainger,  of  New 
York  City,  of  counsel),  for  respondent 

Samuel  Newmark,  of  New  York  City,  for  defendants  Mission  of 
Immaculate  Virgin,  etc.,  and  another. 

William  C.  Orr,  of  New  York  City,  for  Home  for  the  Aged,  etc 

CLARKE,  J.  This  is  an  action  to  set  aside  a  deed  from  John  P. 
Conlon  to  his  wife,  Eva  K.  Conlon,  as  a  forgery.  In  1899  John  P. 
Conlon  died,  seised,  among  other  property,  of  the  premises  No.  121 
Worth  street  New  York  City,  leaving  a  last  will  and  testament  which 
had  been  executed  March  21,  1877,  which  was  duly  admitted  to  pro- 
bate. On  the  30th  of  Mardi,  1907,  there  was  recorded  in  the  ra- 
ter's office  of  the  county  of  New  York  a  deed  from  John  P.  Conlon  to 
Eva  K.  Conlon  of  the  premises  121  Worth  street  bearing  date  of  May 
14, 1897,  and  an  acknowledgment  as  of  that  date  taken  before  FrederiA 
G.  Anderson,  notary  public.  This  action  was  brought  to  adjudge  said 
deed  null  and  void  as  a  forgery  and  that  it  be  brought  into  court  to  be 
canceled  and  destroyed. 

There  was  a  sharply  litigated  question  of  fact  as  to  the  authenticity 
of  this  deed.  162  checks  bearing  the  conceded  signature  of  John  P. 
Conlon,  exhibiting  considerable  diversity,  were  acSnitted  in  evidence. 
Two  handwriting  experts  were  examined  for  the  plaintiff  who  tes- 
tified that  in  their  opinion  the  disputed  signature  was  not  written  by 
Mr.  Conlon,  and  one  expert  was  produced  by  the  appellant  who  tes- 
tified that  in  his  opinion  it  was.  While  it  was  conceded  that  the  ac- 
knowledgment was  signed  by  Frederick  G.  Anderson,  the  notary,  it 
was  disputed  that  it  had  been  signed  by  him  upon  the  date  whidi  it 
bore,  and  seven  conceded  signatures  of  his  were  put  in  evidence,  and 
the  experts  in  handwriting  testified  in  regard  to  the  acla>wledgment  as 
well  as  to  the  signature  to  the  deed.  Three  other  papers  purporting  to 
be  signed  by  John  P.  Conlon,  and  testified  to  as  having  been  signed 
contemporaneously  with  the  deed,  and  conceded  to  be  written  by  the 
same  hand  that  signed  the  deed,  were  also  put  in  evidence.  Fac  similes 
of  all  these  papers,  including  the  deed  and  the  acknowledgment,  ap- 
pear in  this  voluminous  record. 

The  learned  trial  court  said : 

"The  handwriting  of  the  deceased  shows  many  vagaries.  From  the  many 
standards  submitted  the  difference  In  style  of  signature  Is  glaringly  apparent 

•For  oUier  caaes  n»  same  topic  &  i  nuubbb  In  Dec.  *  Am.  Digs.  1907  to  date,  A  Bep'r  Indtiea 
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*  *  *  WbUe  tbe  signature  to  the  deed  Is  a  marrelons  Ukenees  of  the  gen- 
uine signatare  of  tbe  dead  man,  it  is  none  the  less,  in  my  opinion,  spurious. 
The  case  was  i)ecuUarly  one  for  esverts,  but  their  evidence  is  not  always  to 
be  relied  upon." 

He  held  that  the  deed  was  a  forgery  and  gave  judgment  for  the 
plaintiff. 

Realizing  that  a  sharp  question'  of  fact  is  here  presented,  that  the 
case  was  tried  at  Special  Term  by  a  judge  and  without  a  jury,  and 
mindful  of  the  command  of  the  statute  expressed  in  section  1317  of 
the  Code  of  Civil  Procedure  that,  "after  hearing  the  appeal,  the  court 
must  give  judgment,  without  regard  to  technical  errors  or  defects  or 
to  exceptions  which  do  not  affect  the  substantial  rights  of  the  parties," 
and  without  expressing  any  opinion  upon  the  merits  further  than  to 
say  that  if  the  errors  had  not  been  committed  which  we  are  about  to 
point  out  we  would  not  have  interfered  with  this  judgment  as  'against 
the  weight  of  evidence,  we  are  of  the  opinion  that  it  must  be  reversed 
and  a  new  trial  ordered,  not  for  technical  errors,  defects,  or  excep- 
tions, but  for  such  as  did  "affect  the  substantial  rights  of  the  parties." 

[  1  ]  There  had  been  considerable  prior  litigation  between  Mrs,  Con- 
Ion  and  persons  claiming  to  be  the  heirs  of  John  P.  Conlon.  The  com- 
plaint itself  alleges  that  subsequent  to  the  probate  of  Conlon's  last  will 
and  testament  an  action  was  begun  in  the  Supreme  Court  of  New 
York  County  entitled  Winifred  F.  Jones,  Plaintiff  v.  Mary  Anne  Kel- 
ly and  Others,  Defendants,  63  App.  Div.  614,  72  N.  Y.  Supp.  24,  for 
a  construction  of  said  last  will  and  testament,  resulting  in  a  judgment 
entered  on  the  14th  day  of  May,  1901,  by  which  it  was  provided  that 
the  devise  and  bequest  to  the  charitable  corporations  named  in  the 
will  is  valid  only  to  the  extent  of  one-half  of  the  estate,  after  de- 
ducting from  the  whole  estate  the  debts  of  said  decedent  and  the  dow- 
er of  his  widow,  Eva  K.  Conlon,  and  decreeing  who  were  the  heirs  at 
law  to  whom  the  remainder  of  the  estate  descended. 

The  plaintiff  offered  in  evidence  not  only  the  judgment  roll  in  said 
suit  of  Jones  v.  Kelly,  but  the  interlocutory  and  final  judgment  in  the 
case  of  Eva  K.  Conlon  v.  Mary  A.  Kelly  and  Others,  filed  June  29, 
1900,  and  September  11,  1900,  and  the  judgment  and  remittitur  on  ap- 
peal from  the  Court  of  Appeals  in  Eva  K.  Conlon  v.  Mission  of  the 
Immaculate  Virgin  and  Others,  filed  July  18,  1905,  over  the  objec- 
tion that  they  were  entirely  irrelevant  and  incompetent  and  in  no  way 
affected  this  issue ;  the  court  saying : 

"I  will  allow  It  so  tar  as  proving  the  allegations  of  tbe  complaint;  that 
laalL" 

The  only  one  of  said  judgments  which  tended  to  prove  any  allega- 
tion of  the  complaint  was  that  in  Jones  v.  Kelly,  establishing  the  inter- 
ests of  the  parties  in  case  the  deed  was  declared  void.  And  the  only 
finding  of  the  learned  court  in  its  decision  directly  based  upon  any  of 
the  said  records  is  upon  said  judgment  and  to  that  effect. 

The  remittitur  from  the  Court  of  Appeals  in  Conlon  v.  Mission  of 
the  Immaculate  Virgin  discloses  that  the  plaintiff  herein  alleged  that 
in  consideration  of  certain  services  performed  by  the  plaintiff  for  John 
P.  Conlon,  and  in  consideration  of  the  agreement  on  the  part  of  the 


Digitized  by 


Google 


666  144  NEW  YOBK  SnFFLBUBNT  (Sup.  Ct 

plaintiff  to  perform  certain  services  for  him,  and  in  omsideration  of 
certain  moneys  paid  over  by  the  plaintiff  to  him,  he,  the  said  John  P. 
Conlon,  agreed  with  her  that  upon  his  death  he  would  leave  to  her  all 
the  property  of  which  he  might  die  seised  and  possessed,  and  in  pur- 
suance thereof  entered  into  a  certain  agreement  purporting  to  effect 
the  same;  and  demanded  judgment  that  the  said  agreements  between 
her  and  the  said  Conlon  be  carried  out,  and  that  it  be  adjudged  that 
she  is  entitled  absolutely  and  in  fee  to  all  of  the  estate,  both  real  and 
personal,  of  whidi  the  said  Conlon  died  seised  and  possessed.  Judg- 
ment went  against  her  in  that  case,  which  was  affirmed  in  this  court 
and  in  the  Court  of  Appeals,  and  there  appears  in  the  remittitur  the 
opinion  of  the  trial  judge  which  animadverts  in  strong  language  upon 
Mrs.  Conlon. 

The  learned  trial  court,  in  the  case  at  bar,  in  giving  its  reasons  for 
its  judgment  that  the  deed  was  a  forgery,  which  was  the  only  issue 
here  submitted,  gives  the  history  in  extenso  of  this  prior  litigation  and 
quotes  verbatim  from  the  opinion  of  the  trial  judge  contained  in  the 
remittitur  in  Conlon  v.  Mission  of  the  Immaculate  Virgin,  following 
it  with  this  sentence: 

"Defeated  in  her  efforts  to  secure  the  property  nnder  the  Tarlons  papers 
mentioned,  her  next  move  was  made  on  March  30,  1907,  when  there  was  re- 
corded In  the  register's  office  what  purported  to  be  a  deed  from  the  deceased 
to  her,  purporting  to  convey  to  her  a  valuable  piece  of  property  In  this  dty." 

This  record  of  this  prior  litigation  was  admitted  over  objection  and 
exception  upon  the  distinct  ground  that  it  was  allowed  "so  far  as  prov- 
ing the  allegation  of  the .  complaint,  that  is  all!"  It  did  not  tend  to 
prove  any  allegations  of  the  complaint,  nor  was  it  made  use  of  for 
that  purpose.  But  it  did  serve  the  purpose,  and  was  undoubtedly  in- 
troduced therefor,  of  discrediting  Mrs.  Conlon,  of  making  her  appear 
quarrelsome  and  litigious,  and  of  communicating  to  the  court  uncom- 
plimentary remarks  made  by  a  prior  court.  In  civil  actions  evidence 
may  not  be  introduced  of  the  base  character  of  a  party,  and  especially 
by  alleged  specific  instances  of  such  bad  character. 

[2]  Plaintiff  was  permitted  to  prove,  over  objection  and  exception, 
and  against  a  subsequent  motion  to  strike  out,  that  the  notary,  Ander- 
son,' had  been  arrested,  arraigned  in  the  police  court,  remanded  to  the 
Tombs,  and  indicted  in  September,  1907,  for  forgery,  but  in  no  way 
connected  in  time,  place,  or  parties  concerned  in  this  case,  and  the 
indictment  and  its  indorsements  were  received  in  evidence,  from  which 
it  appears  he  was  never  tried,  but  discharged  on  his  own  recognizance. 
Upon  this  the  learned  judge  commented  in  his  opinion  as  follows: 

"It  appears  that  this  is  not  the  first  transaction  with  which  the  name  of 
Anderson  was  connected.  He  was  indicted  in  Octol)er,  1907,  several  montha 
after  Mr.  Carvalho's  report,  for  falsely  certifying  that  a  certain  deed  of  one 
Appleby  was  acknowledged  before  him,  when  in  truth  and  in  fact  the  said 
Appleby  did  not  personally  appear  before  him  and  was  not  at  the  time  known 
to  him." 

That  this  evidence  was  incompetent  and  harmful  to  the  last  d^ee 
is  established  by  the  following  cases,  and  its  effect  upon  the  trial  court 
is  shown  upon  his  own  opinion : 

In  People  v.  Morrison,  194  N.  Y.  175,  86  N.  E.  1120,  128  Am.  St 
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Rep.  552,  the  appellant  had  been  convicted  of  the  crime  of  petit  lar- 
ceny by  the  Court  of  Special  Sessions  for  stealing  five  bushels  of  hard . 
clams  and  one-half  bushel  of  oysters,  which  conviction  had  been  unani- 
mously affirmed  by  the  Appellate  Division  in  the  Second  Department. 
Judge  Vann  said : 

"The  eyldence  for  the  prosecntlon  was  sufficient,  If  believed,  to  JustlQ^  the 
convlctioii  of  the  defendants.  *  •  •  After  the  defendant  Morrison  bad  tes- 
tified, *  *  *  he  was  asked  during  the  cross-examination  by  one  of  the 
Justices  who  presided  at  the  trial:  *  *  *  'Q.  Did  you,  or  did  yon  not, 
say  you  are  under  indictment — do  you  know  whether  there  la  or  is  not  an  in- 
dictment pending  against  yon,  charging  yon  with  taking  clams?  A.  Yes,  sir; 
from  this  very  bed.'  We  have  recently  held,  and  the  law  was  well  settled 
before,  that  'the  defendant,  in  an  action  either  dvil  or  criminal,  cannot  be 
asked  on  cross-examination  whether  he  has  been  indicted,  for  an  indictment 
is  merely  an  accusation  and  no  evidence  of  guilt'  People  v.  Cascone,  186  N. 
Y.  317,  334  [78  N.  E.  287].  See,  also,  Van  BokkeUen  t.  Burdell,  130  N.  Y. 
141,  145  [29  N.  E.  254] ;  People  v.  Crapo,  76  N.  Y.  288,  290  [32  Am.  Bep.  802]. 
*  *  *  The  questions  were  asked  by  the  court  Itself,  and  we  cannot  say 
what  effect  the  answers  had  upon  the  minds  of  the  Justices,  who,  but  for  this 
evidence,  might  all  have  believed,  as  one  of  them  apparently  did  believe,  the 
testimony  of  the  defendant  Morrison.  The  Judgment  of  convlctton  should 
be  reversed  and  a  new  trial  ordered." 

Upon  a  motion  for  reargument  (195  N.  Y.  116,  88  N.  E.  21,  133 
Am.  St.  Rep.  780,  16  Ann.  Cas.  871),  Judge  Vann  said : 

"The  writer  of  this  memorandnm,  who  prepared  the  opinion  of  the  court, 
In  referring  to  said  witness,  designated  him  as  the  defendant  Morrison, 
whereas  he  was  not  John  Morrison,  the  defendant,  but  William  Morrison, 
bis  brother ;  each  having  testified  that  the  plat  was  not  staked  out  *  *  • 
For  the  mistake  in  referring  to  the  witness  by  the  wrong  name  the  learned 
4llstrict  attorney  thinks  he  is  entitled  to  a  reargument  of  the  appeaL  His 
theory,  apparently,  Is  that  as  William  Morrison  is  not  a  party  there  was  no  er- 
ror In  allowing  blm  to  testify  that  he  had,  been  indicted.  The  motion  Is  founded 
on  a  misunderstanding  of  the  rules  of  evidence  governing  the  subject.  A  party 
called  on  his  own  behalf  is  simply  a  witness  the  same  as  any  other  witness. 
He  is  not  sworn  and  does  not  testify  as  a  party,  but  as  a  witness,  and  the 
general  rules  of  evidence,  both  as  to  admissibility  and  methods  of  examina- 
tion and  cross-examination,  apply  to  him  in  precisely  the  same  way  as  to  a 
witness  who  is  not  a  party.  *  *  *  It  is  well  settled  in  this  state,  and  it 
was  the  rule  before  parties  were  allowed  to  be  witnesses,  that  a  witness  may 
not  be  Impeached  or  discredited  by  showing  on  his  cross-examination  or  In 
Any  other  way  that  he  has  been  Indicted;  An  Indictment  is  a  mere  accusation 
and  raises  no  presumption  ol  guilt  It  is  purely  hearsay,  for  it  is  the  con- 
clusion or  opinion  of  a  body  of  men  based  on  ex  parte  evidence.  The  rule 
applies  to  oiminal  actions  as  well  as  civil,  and  to  all  witnesses,  whether  i>ar- 
ties  or  not  As  was  said  in  a  case  decided  as  early  as  1S29 :  'The  credibility 
of  a  witness  is  not  to  be  impeached  by  proof  of  a  particular  offense,  but  by 
evidence  of  general  bad  character.  If  it  was  not  competent  to  prove  that 
the  witness  had  perpetrated  the  offenses  for  which  he  had  been  indicted  (of 
which  there  could  be  no  question),  it  follows,  of  necessity,  that  the  fact  of 
his  having  been  indicted  was  Inadmissible  evidence.'  Jackson  v.  Osbon^,  2 
Wend.  555,  558  [20  Am.  Dec.  649].  The  mistake  was  not  material  In  any  pos- 
sible view  of  the  case,  and  obvlonsly  could  have  had  no  Influence  upon  the 
result" 

[3]  Mr.  Wilder,  an  attorney  at  law,  was  called  for  the  plaintiff  in 
rebuttal  and  was  allowed  to  testify  over  objection  and  exception,  and 
a  motion  to  strike  out,  that  he  had  a  conversation  with  Mr.  Anderson 
the  1st  of  September,  1898: 
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"I  asked  Mr.  Anderson  whether  he,  on  the  20th  of  May,  1882,  had  taken  an 
acknowledgment  of  the  execution  of  the  deed  running  from  John  Balrd  to 
John  Alleck.  He  said  he  undoubtedly  had,  as  he  knew  a  Mr.  John  Balrd.  I 
asked  him  whether  he  could.  If  I  managed  to  bring  a  copy  of  hla  signature  to 
him,  Identify  It.  He  said  he  didn't  think  he  could.  I  showed  him  some 
signatures  of  my  client  John  Balrd.  Mr.  Anderson,  however,  said  that  he 
could  locate  John  Balrd  and  send  him  to  my  office.  I  was  anxious  that  be 
should  do  so,  because  my  cUent  who  owned  the  property  had  died  in  the 
previous  October,  October,  1891.  Thereafter,  one  or  two  men  called  upon  me 
who-  offered  to  get  quitclaim  deeds  or  affidavits  showing  the  ownership  of 
John  Balrd  in  the  property.  I  could  never  get  any  one  to  come  to  my  office 
who  would  swear  he  was  the  John  Balrd  who  made  the  deed.  As  a  matter  of 
tact,  John  Balrd  who  owned  the  property  died  owning  it,  some  eight  months 
before  the  deed  that  was  acknowledged  before  Mr.  Anderson  was  dated,  or 
executed,  or  acknowledged." 

Upon  this  testimony  the  learned  court  said: 

"But  more  than  that,  the  evidence  shows  other  cases  of  like  nature  In 
which  Anderson  was  concerned.  In  one  of  which  an  acknowledgment  was 
taken  by  him  six  months  after  the  death  of  the  supposed  grantor.  The  con- 
viction is  forced  upon  me  Oiat  Anderson  was  a  pUant  tool  for  some  person  who 
made  forgery  his  business,  and  when  the  emergency  called  for  Ills  aid  he 
readily  took  the  acknowledjgment  to  such  deeds." 

The  bare  statement  of  such  evidence  seems  enough  to  show  its  ab- 
solute incompetency. 

In  Potter  v.  Browne,  197  N.  Y.  288,  90  N.  E.  812,  Wemer,  J.,  said: 

"Equally  well  settled  is  the  rule,  violated  by  counsel,  that  although  a  wit- 
ness may  be  discredited  or  disgraced  by  his  own  admissions  upon  cross-exam- 
ination, that  collateral  issue  cannot  be  pursued  to  the  extent  of  aocompllshing 
the  same  result  through  the  acts  and  declarations  of  oth»:s.  The  reason  of 
the  rule  is  obvious.  Since. the  credibility  of  a  witness  is  a  purely  collateral 
issue,  the-croBs-examinlDg  counsel  is  bound  by  the  answers  elicited  by  the 
questions  pertinent  to  the  subject  This  rule  is  rendered  necessary  to  the 
orderly  and  expeditious  administration  of  justice.  Without  it  collateral  is- 
sues might  be  multiplied  ad  infinitum.  But  it  is  also  necessary  because  it 
would  be  repugnant  to  the  plainest  principles  of  justice  to  permit  a  witness 
to  be  discredited  by  another  who  testifies  merely  to  declarations  of  his  own 
thoughts  and  acts.  A  witness  may  upon  cross-examination  be  compelled  to 
disclose  any  vicious  or  criminal  act  of  his  life,  unless  he  asserts  his  priv- 
ilege. Such  testimony  bears  simply  upon  his  credibility. .  If  the  effort  to  ob- 
tain such  admissions  fails,  however,  it  cannot  be  supplemented  by  the  declara- 
tions of  other  witnesses.  Stokes  v.  People,  53  N.  Y.  164  [13  Am.  Rep.  492]; 
People  T.  GreenwaU,  108  N.  Y.  296  [IS  N.  B.  404,  2  Am.  St  Bep.  415] ;  Peo- 
ple V.  Webster,  139  N.  T.  78,  84  [34  N.  E.  730] ;  People  v.  De  Garmo,  179  N. 
Y.  130  [71  N.  £.  736].  It  is  suggested  by  counsel  for  the  plaintiff  that  eves 
If  the  evidence  thus  introduced  by  him  was  incompetent  it  was  harmless.  If 
that  were  plainly  shown  by  the  record,  the  error  might  be  overlooked.  The 
indications  and  probabUltieB  are,  however,  all  the  contrary.  The  main  Issue 
In  the  controversy,  which  was  closely  contested,  depended  in  large  upon  the 
testimony  of  Claxon.  If  the  jury  had  believed  him,  they  would  probably 
have  found  a  verdict  for  the  defendant  The  verdict  for  the  plaintlS  necessa- 
rily Implies  a  lack  of  confidence  in  the  credibility  of  this  Important  witness. 
We  cannot  say  that  the  method  by  which  hla  (xedlbHity  was  attacked  was 
not  the  most  i>er8uasive  factor  in  the  case." 

Judgment  was  reversed  and  a  new  trial  ordered. 

People  V.  De  Garmo,  179  N.  Y.  130,  71  N.  E.  736,  was  an  appeal 
from  the  judgment  of  the  Appellate  Division  affirming  the  conviction 
of  the  defendant  of  the  charge  of  manslaughter  in  the  first  degree. 
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The  defendant  was  a  witness  in  his  own  behalf.  On  his  cross-exam- 
ination he  was  interrogated  as  to  a  number  of  alleged  occurrences 
which  had  no  legal  connection  with  the  homicide,  and  his  testimony 
thus  elicited  was  then  permitted  to  be  contradicted  by  witnesses  called 
in  rebuttal  by  the  prosecution.  Werner,  J.,  said,  writing  for  a  unani- 
mous court: 

"But  such  testimony  was  not  material  to  the  main  Issne,  and  bore  edmply 
upon  his  credibility.  The  evidence  was  not  competent  to  prove  that  he  was 
criminally  Inclined,  or-  to  establish  hl#  probable  guilt  of  the  crime  charged 
be«»tiae  of  his  commission  of  other  oltenses,  but  only  to  show  that  his  tes- 
timony was  unworthy  of  belief.  *  *  *  At  this  point  we  encounter  one  of 
the  limitations  of  the  role  goTeming  the  impeachment  of  witnesses  that  was 
lost  sight  of  In  the  can  at  bar.  When  the  credibility  of  the  defendant  as  a 
witness  was  assailed  by  compelling  him  upon  his  cross-examination  to  give 
testimony  which,  although  competent  for  purposes  of  Impeachment,  was  col- 
lateral to  the  main  Issoe,  the  prosecution,  at  whose  instance  the  collateral 
evidence  was  eUclted,  was  bound  thereby,  and  had  no  right  to  contradfct  it 
This  Is  an  inflexible  limitation  of  the  rule  referred  to.  *  *  *  The  admis- 
sion of  such  evidence  raises  a  conclusive  presumption  of  injury  to  the  de- 
fendant, and  renders  the  reversal  of  the  judgment  herein  an  imperative  neces- 
sity." ^ 

[4]  Lieutenant  Nelson  of  the  police,  who  was  permitted  to  swear 
that  when  Anderson  was  in  custody  in  the  Tombs  he  heard  him  say 
to  Mr.  Rosenberg,  referring  to  the  Conlon  deed,  that  it  was  "crooked. ' 
Mr.  Rosenberg  was  permitted  to  testify  that,  when  he  saw  Anderson 
in  the  Tombs  and  procured  two  affidavits  from  him  in  regard  to  the 
Appleby  matter : 

"Anderson  asked  me  whether  we  intended  prosecuting  him  for  forgery  in 
connection  with  that  deed.  We  were  talking  about  the  Conlon  deed.  I  told 
him  that  it  was  a  matter  for  the  district  attorney.  Q.  Did  he  say  anything 
as  to  the  Conlon  deed,  as  to  whether  it  was  a  genuine  deed  or  not?  A.  He 
did;  be  said  it  was  a  crooked  deed." 

There  would  be  a  serious  question  as  to  the  weight  to  be  given  to 
this  evidence  for  this  reason:    The  witness  testified  that  Anderson 
stated  he  was  perfectly  willing  to  put  in  writing  (as  he  was  putting  in 
writing  in  that  aiiidavit  referring  to  the  Appleby  deed)  everything  he 
had  done  in  connection  with  the  Conlon  matter  and  what  he  had  to 
do  with  it.     But  Rosenberg  further  testified  that  Anderson  did  not 
state  everything  he  had  to  do  with  it,  and  that  he  never  got  from  An- 
derson a  single  line  in  reference  to  the  Conlon  matter,  although  he  was 
then  working  for  the  attorney  for  the  plaintiff,  expected  to  be  retained 
by  him,  and  was  subsequently  paid.    Irrespective  of  the  question  of  \ 
weight,  however,  the  objection  to  the  evidence  is  that,  Anderson  not  \ 
being  a  party  to  the  case,  but  merely  a  witness,  statements  made  by  I 
him  were  only  admissible  to  contradict  evidence  given  by  him  upon 
the  trial  relevant  to  the  issues.    He  had  been  examined  before  trial,  ' 
as  a  sick  man  while  lying  in  a  hospital  in  Brooklyn,  tmder  an  order  ' 
for  his  examination,  and  at  the  time  of  the  trial  was  dead. 

Before  such  allied  contradictory  statements  in  regard  to  the  issues 
in  the  case  can  be  received,  the  witness  to  be  contradicted  must  have 
had  his  attention  drawn  specifically  to  the  time,  place,  and  person,  and 
the  prefer  way  to  impeach  is  to  ask  the  impeaching  witness  the  ques- 
tions propounded  to  the  witness  sought  to  be  impeached. 
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"In  case  tbe  statements  are  oral,  the  warning  Is  given  by  asking  tbe  wit- 
ness, In  substance  and  effect,  If  he  did  not  at  a  given  time  and  place.  In  the 
presence  ol  or  to  a  person  or  persons  specified,  make  the  alleged  contradictory 
statements."    Larkin  v.  Nassaa  Electric  B.  R.  Ck).,  205  N.  Y.  267,  98  N.  B.  46& 

No  such  course  was  taken  in  this  case.  The  examination  of  Ander- 
son will  be  searched  in  vain  to  find  any  allusion  whatever  to  a  con- 
versation in  which  he  stated  that  the  Conlon  deed  was  a  "crooked 
deed."  He  was  asked  no  such  question.  Therefore  no  fotmdation 
was  laid  for  this  impeadiing  evidence.  Rosenberg  was  present  at 
that  examination  of  Anderson  and  assisted  counsel.  This  examination 
took  place  a  year  and  a  half  before  the  trial. 

Furthermore,  Rosenberg  was  asked: 

"Now  with  reference  to  the  Conlon  deed,  and  excluding  that  v^iiCb  700  have 
already  testified  to,  what  questions  did  you  ask  him?" 

And  he  proceeded  to  give,  under  objection  and  exception,  the  sub- 
stance of  the  questions  and  the  purport  of  the  answers.  And  of  this 
testimony  the  learned  court  says : 

"But  Anderson  was  otherwise  discredited.  While  In  prison  on  the  Appleby 
charge  he  admitted  to  at  least  two  persons  that  the  deed  which  is  the  sub- 
ject of  this  action  was  a  crooked  one.  True,  Anderson  before  his  death  denied 
that  he  ever  made  such  admission,  but  nothing  in  his  record  Justifies  the  in- 
ference that  the  two  witnesses  referred  to  are  to  be  discredited  on  account 
of  such  denial.  I  am  not  unmindful  of  the  rule  that  'courts  of  Justice  lend  a 
very  unwilling  ear  to  statements  of  what  dead  men  had  said,'  bat  It  was 
never  Intended  to  apply  such  rule  to  a  case  like  the  one  at  bar." 

[6]  If  this  had  been  a  jury  trial,  the  admission  of  the  oral  evidence 
in  regard  to  the  arrest  and  indictment  of  Anderson,  and  the  indict- 
ment itself,  would  have  alone  been  sufficient  to  have  caused  the  set- 
ting aside  of  the  verdict  and  a  reversal  of  the  judgment.  The  rule  in 
regard  to  cases  tried  before  the  court  alone  is  much  more  liberal,  and, 
if  the  reviewing  court  can  see  that  the  improper  evidence  could  not 
have  affected  the  result,  the  error  is  overlooked  as  harmless.  In  this 
case  we  are  not  left  in  doubt,  for  the  Special  Term  with  great  care 
and  explicitness  has  reviewed  in  its  opinion  the  very  evidence  refer- 
red to,  and  it  is  impossible  to  say  that  the  mind  of  the  learned  judge 
was  not  thereby  affected  when  he  came  to  decide  the  main  issue  as  to 
whether  the  deed  was  forged  or  not,  upon  which  there  was  a  sharp  is- 
sue of  fact. 

In  Weibert  v.  Hanan,  136  App.  Div.  388,  121  N.  Y.  Supp.  35,  in  re- 
versing a  judgment  entered  upon  the  report  of  a  referee  where  con- 
cededly  incompetent  evidence  had  been  admitted,  a  majority  of  the 
Appellate  Division  of  the  Second  Department  said: 

"The  decision  in  this  case  seems  so  eminently  Just  that  the  court  should  not 
be  astute  to  seek  for  grounds  upon  which  to  reverse  this  Judgment.  Unl^s  an 
error  upon  a  trial  is  so  substantial  as  to  raise  a  presumption  of  prejudice.  It 
does  not  require  a  new  trial  and  should  be  disregarded." 

But  the  G)urt  of  Appeals  (202  N.  Y.  328,  95  N.  E.'  688)  reversed; 
Judge  Bartlett,  writing  for  a  unanimous  court,  saying : 

"We  are  unable  to  concur  with  the  prevailing  opinion  in  the  Appellate  Divi- 
sion tiiat  it  was  not  substantial  enough  to  raise  a  presumption  of  prejudice. 
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The  fact  that  the  referee  Is  a  lawyer  of  recognized  ability  who  has  rendered 
most  capable  service  to  the  public  In  a  Judicial  capacity  In  no  wise  tends  to 
Justify  the  Inference  that  his  Judgment  was  not  Influenced  or  affected  by  evi- 
dence which  he  admitted  Into  the  record  against  the  clearly  and  carefully 
stated  objection  of  counsel.  On  the  contrary,  It  seems  to  us  the  presumption 
,  Is  Just  the  other  way.  The  ruling  was  equivalent  to  an  express  declaration  on 
tlie  part  of  the  referee  that  he  regarded  the  evidence  which  he  thus  admitted 
as  entitled  to  probative  force;  and  a  perusal  of  all  the  testimony  Indicates 
that  In  all  probability  he  did  assign  considerable  weight  to  the  evidence  in 
question  In  reaching  the  conclusion  that  the  plaintiff  was  entitled  to  prevail 
in  the  action.  The  case  would  be  very  different  if  the  referee  had  stricken 
out  the  objectionable  testimony  and  had  stated  in  his  report  that  he  had  de- 
cided the  issues  wholly  on  the  other  and  proper  evidence  In  the  record  with- 
out regard  to  that  thus  eliminated  from  consideration.  An  appellate  court 
might  well  have  confidence  that  an  experienced  referee  or  trial  Judge  would 
be  able  to  disregard  testimony  which  he  had  originally  admitted  under  tbe 
mistaken  impression  that  it  was  properly  receivable.  Nothing  of  the  kind 
was  done  here,  however ;  and  we  cannot  resist  the  conclusion  that  the  Issues 
In  this  action  were  determined  against  the  defendant  upon  objectionable  evi- 
dence which  affected  the  decision." 

In  the  case  at  bar  there  is  nothii^  for  inference.  It  afBrmatively  ap- 
pears that  the  objectionable  evidence  affected,  if  it  did  not  control,  the 
result. 

For  the  errors  pointed  out,  this  judgment  must  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.  All 
concur. 


SCHOOR  V.  CUSTEN  et  al. 
(Supreme  Court,  Appellate  ^erm.  First  Department.    December  11,  1813.) 

1.  JVDQitXJn  (J  00*) — CONSKNT  JPDQMEHT— VaCATIOK. 

.  In  an  action  for  goods  sold  and  delivered,  the  attorneys  for  the  re- 
spective parties,  for  the  purpose  of  arriving  at  a  calculation  of  the  amount 
due,  examined  the  receipts  for  goods  delivered,  which  showed  that  the 
goods  were  delivered  as  claimed  by  plaintiff,  and  defendant's  attorney 
consented  to  an  entry  of  Judgment  for  the  amount  of  the  claim.  Held 
that,  as  the  goods  had  been  sold  at  prices  much  less  than  those  claimed 
in  the  bill  of  particulars,  the  consent  Judgment  should  be  set  aside. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent.  Dig.  H  148, 149 ;  Dec. 
Dig.  g  90.*] 

2.  JunoMENT  (I  90*) — Vacation— Power  of  Couwr. 

The  trial  court  has  authority  to  set  aside  a  consent  Judgment,  where 
It  is  procured  by  plaintiff's  unfairness. 

[Ed.  Note. — ^For  other  cases,  see  Judgment,  Cent  Dig.  U  148,  149 ;  Dec 
Dig.  i  90.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Samuel  Schoor  against  "PhiUp  Custen  and  another.  From 
a  judgment  for  plaintiff  and  an  order  denying  defendants'  motion  to 
vacate  the  judgment,  defendants  appeaL  Order  reversed,  and  motion 
granted. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

•For  otber  eaaas  n»  Bame  topic  *  (  nvmbbb  In  Dec.  &  Am.  Dlgi.  1S07  to  date,  A  Rep'r  Indexes 
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Joseph  Fried,  of  New  York  City,  for  appellants. 
Heymsfeld  &  Weiss,  of  New  York  City,  for  respondent 

LEHMAN,  J.  Ml  The  plaintiff  brought  suit  for  the  value  of  cer- 
tain goods  sold  and  delivered.  The  bill  of  particulars  enumerated  the, 
goods  as  of  the  value  of  $102.  The  attorneys  for  the  parties  met  to- 
gether, with  the  avowed  purpose  of  arriving  at  an  honest  calculation 
of  the  amount  due  to  the  plaintiff.  ' 

An  examination  of  the  receipts  for  goods  delivered  showed  that  the 
goods  were  delivered  as  claimed  by  the  plaintiff,  and  the  defendants' 
attorney  consented  to  an  entry  of  judgment  against  his  clients  for  the 
amount  of  plaintiff's  claim.  Subsequently  he  claims  that  his  clients 
showed  him  that  the  bills  received  from  plaintiff  for  these  goods  arc 
entirely  at  variance  with  the  prices  claimed  in  the  bill  of  particulars, 
and  that  this  variance  amounts  to  $60. 

The  plaintiff's  attorney  nowhere  denies  that  the  goods  were  chained 
to  the  defendants  at  totally  different  prices  from  the  prices  for  which 
judgment  has  been  entered,  but  claims  that,  if  either  party  has  suffered 
a  loss  by  reason  of  the  entry  of  judgment,  that  loss  should  be  bont 
by  the  defendants,  who  consented  to  the  judgment. 

It  seems  to  me  that  this  contention  is  erroneous.  The  parties  en- 
tered into  the  arrangement  for  the  entry  of  the  judgment  upon  the 
assumption  that  the  plaintiff  was  entiUed  to  recover  the  amount  de- 
manded. If  he  is  not  entitled  to  recover  this  amount,  then  an  order 
setting  aside  the  judgment  imposes  no  loss  upon  him,  except  in  so  far 
as  he  is  deprived  of  a  gain  which  he  obtained  through  the  desire  of 
the  defendants  to  deal  justiy  with  him. 

[2]  The  trial  justice  had  authority  to  vacate  the  judgment  (River- 
side Security  Co.  v.  McQuirk,  72  Misc.  Rep.  396,  130  N.  Y.  Supp. 
167),  and  in  my  opinion  should  have  done  so  upon  the  defendants  con- 
ceding all  the  items  of  the  bill  of  particulars  except  the  value  of  the 
goods. 

Order  reversed,  with  costs  to  appellants  to  abide  the  event,  and  mo- 
tion to  vacate  judgment  granted,  and  case  set  down  for  trial  on  the 
day  of ,  upon  defendants'  filing  a  stipulation  in  accord- 
ance with  this  opinion  within  three  days  of  notice  of  entry  of  order. 
All  concur. 


DAVIS  T.  MILLER'S  AUCTIOM  ROOMS,  Inc. 

(Supreme  Court,  Appellate  Term,  Tlrst  Department    December  11, 1913.) 

1.  Tboteb  ahd  Cohvkbbioit  (§  11*) — ^What  COIISTIT<m& 

Where  plaintiff  delivered  furniture  to  a  dealer  not  to  be  pat  In  bis 
place  of  business,  but  to  be  placed  in  a  storage  warehouse,  and  tbe 
dealer  wrongfully  placed  the  furniture  In  his  place  of  business  and  sold  It 
to  defendant,  defendant  though  an  Innocent  purchaser,  was  guilty  of  a 
conversion  of  the  property  In  reselling  It  after  notice  of  plalntUTs  rights. 

[Ed.  Note. — ^For  other  cases,  see  Trover  and  CSonverslon,  Cent  Dig.  ii 
85-98;   Dec.  Dig.  S  11.*] 

•For  oUur  caaM  am  uma  topio  A  {  NUMBsa  In  Deo.  &  Am.  Digs.  1907  to  data,  A  R«p'r  Indtxw 
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2.  Tbovkb  ahd  Cokvebhion  (|  42*)— .Acmows— Hiohtb  of  DranENDAStr. 

Where  plaintiff  delivered  furniture  to  a  dealer,  who  had  some  dalm 
thereto  for  unpaid  Installments,  giving  It  to  him  to  be  stored,  and  the 
dealer  wrongfully  sold  the  property  to  defendant,  the  dealer's  rights 
passed  to  de^dant,  and,  In  an  action  for  conversion,  defendant  la  liable 
only  for  the  value  of  the  furniture  above  the  amount  owing  the  dealer. 

[Ed.  Note. — For  other  eases,  see  Trover  and  Conversion,  Gent.  Dig.  ( 
248;  Dec.  Dig.  S  42.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Alma  Davis  against  Miller's  Auction '  Rooms,  Inc.,  and 
another.  From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed 
and  remanded. 

Argued  November  term,  1913,  before  lyEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Philip  Goldfarb,  of  New  York  City  (Edward  Brody,  of  New  York 
City,  of  counsel),  for  appellant. 

Louis  Levy,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  plaintiff  has  recovered  a  judgment  for  $200  as 
damages  for  the  conversion  of  certain  furniture  owned  by  her.  Ac- 
cording; to  her  story,  the  furniture  was  delivered  by  her  to  one  Levine, 
a  furniture  dealer,  for  the  purpose  of  having  it  transported  to  a  stor- 
age warehouse.  Levine,  instead  of  carrying  out  plaintiff's  instructions, 
placed  it  in  his  own  store,  where  it  was  sold  with  other  furniture  ap- 
parently belonging  to  Levine,  or  part  of  his  stock,  to  the  defendants, 
who  thereafter,  and  after  notice  of  plaintiff's  claim  of  ownership,  re- 
sold the  furniture  at  auction. 

[1]  The  defendants  claimed  that  since  the  plaintiff  gave  possession 
of  the  furniture  to  a  dealer,  with  apparent  right  to  sell,  the  dealer 
could  give  g^od  title  to  an  innocent  purchaser. 

I  think  that,  if  plaintiff's  story  is  true,  the  trial  justice  correctly 
held  that  there  was  a  conversion  of  plaintiff's  property,  for  which  the 
defendants  are  liable.  The  furniture  was  not  delivered  to  the  dealer 
to  be  placed  in  his  place  of  business,  but  to  be  placed  in  a  storage 
warehouse.  If  he  had  apparent  authority  to  sell,  it  was  not  because 
he  had  been  g^ven  such  authority,  but  because  he  had  wrongfully  taken 
it  by  holding  the  property  himself,  when  it  was  delivered  to  him  only 
for  the  specific  purpose  of  storing  it. 

[2]  It  seems  to  me,  however,  that  the  judgment  should  be  reversed 
because  upon  this  record  it  would  appear  that  the  damages  awarded 
are  excessive  and  erroneous.  The  furniture  consisted  in  part  of  ar- 
ticles purchased  by  the  plaintiff  from  her  mother,  which  were  worth, 
according  to  her  testimony,  $75  or  $80,  and  in  part  of  furniture  pur- 
chased by  the  plaintiff  from  Levine  on  the  installment  plan,  for  $120, 
on  which  she  had  paid  $63.  Aside  from  the  fact  that  there  is  abso- 
lutely no  evidence  of  the  value  of  the  furniture  at  the  time  of  its 
conversion,  except  the  cost  price,  it  would  appear  that  Levine  had 
some  claim  on  this  furniture  for  the  unpaid  installments. 

•For  oOier  casea  see  same  tooic  &  S  numbeb  In  Dec.  &  Am.  Digs.  1907  to  d«t«,  *  Bep'r  IndMW 
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The  defendants  seem  to  have  obtained  from  Levine  all  his  rights 
to  the  furniture,  and  should  not  be  held  liable  to  the  plaintiff  for  more 
than  the  value  of  the  articles  beyond  the  rights  acquired  from  Levine. 

Judgment  'should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellants  to  abide  the  event.    All  concur. 


(83  MlBc.  Rep.  107.) 

FISCHMAN  V.  I/EVIN. 

(Supreme  Court,  Appellate  Term,  First  Department    December  11, 1913.) 

1.  Chattel  Mortoaoes  (t  253*) — Paymbrt — ^Waivxb  of  Defaui.t. 

Though  there  was  no  consideration  for  a  chattel  mortgagee's  agree- 
ment to  extend  the  time  of  payment  of  an  installment,  yet  by  accepting 
the  payment  he  waived  his  right  to  a  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  |  024; 
Dec.  Dig.  i  253.*] 

2.  Chattel  Mobtoaobs  (§  176*) — Corvbbsior  bt  MoBTaAOBB— Bvidbrcb— Ad- 

laSSIBILITT. 

Where,  in  an  action  by  the  assignee  of  a  mortgagor  against  the  mort- 
gagee for  converdon  of  the  mortgaged  chattels,  the  issue  was  whether 
there  was  a  default  in  payment,  evidence  that  the  assignee  agreed  to  pay 
to  prevent  removal  of  the  property,  if  the  mortgagee  would  give  her 
time  to  draw  the  money  from  the  bank,  was  admissible  only  as  a  part 
of  the  res  gestae,  and  it  was  error  to  permit  the  assignee  to  follow  it  up 
by  other  evidence  shovirlng  the  amount  of  her  bank  account 

[Ed.  Note. — For  other  cases,  see  Chattel  Mortgages,  (^ent  Dig.  H  335, 
337-339;   Dea  Dig.  »  176.*] 

8.  Chattel  Mobtoaqes  (S  176*)  —  Convebsion  bt  Mobtoaqke  — Valiti  or 
Fbopebtt— Mbasube  or  Dakaoeb. 

The  measure  of  damages  for  a  conversion  by  the  mortgagee  of  the 
mortgaged  chattels  Is  the  value  of  the  chattels,  less  the  amount  unpaid 
on  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  ii  3SS, 
837-339 ;  Dec.  Dig.  |  176.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Sarah  Fischman  against  Samuel  Levin.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Max  Schleimer,  of  New  York  City,  for  appellant. 

Louis  A.  Jaffer,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  plaintiff  is  the  assignee  of  certain  property, 
which  was  at  the  time  subject  to  a  chattel  mortgage  in  favor  of  the 
defendant  The  chattels  covered  by  the  mortgage  were  subsequently 
seized  by  the  defendant,  and  the  plaintiff  has  thereupon  brought  an  ac- 
tion for  the  alleged  conversion  of  the  chattels  covered  by  the  mortgage, 
as  well  as  the  conversion  of  other  chattels  which  plaintiff  claims  were 
seized  or  destroyed  at  the  time  that  the  chattels  covered  by  the  mort- 
gage were  removed.  Upon  the  trial  of  the  action  the  plaintiff  recov- 
ered a  judgment  for  $1,500. 

*Vior  tour  cMM  sa*  lama  topto  ft  ( tnniBas  In  Deo.  ft  Am.  Dig*.  INT  to  data,  ft  Rap'r  Iiid«x« 
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upon  this,  appeal  the  defendant  claims  that  the  plaintiff  has  failed 
to  properly  allege  or  prove  that  the  defendant  was  not  acting  within 
his  lawful  rights  when  he  seized  the  chattels  covered  by  the  mortga^. 
The  plaintiff  claims  that  there  was  no  default  in  the  payment  of  the  m- 
stallments  due  under  the  mortgage  as  modified  by  a  subsequent  agree- 
ment. It  must  be  conceded  that  the  tiheory  upon  which  the  plaintiff 
claims  that  t^ie  mortgage  was  prematurely  foreclosed  is  not  very  clear ; 
but  in  my  opinion  the  proof  is  sufficient  to  show,  either  that  there  was 
no  default  under  the  original  mortgage,  or  that  the  defendant  agreed 
to  modify  the  provisions  in  regard  to  the  dates  of  payment  of  install- 
ments and  accepted  payment  of  one  instalhnent  from  the  plaintiff  un- 
der the  modification  of  the  mortgage. 

[1]  Regardless  then  of  any  question  as  to  whether  the  aj|[reement  to 
modify  the  mortgage  was  based  upon  a  valid  consideration,  the  de- 
fendant, after  accepting  the  payment  of  an  installment  from  the  plain- 
tiff under  the  modified  contract,  cannot  claim  that  the  payment  of  that 
installment  did  not  secure  to  the  plaintiff  the  right  of  possession  of  the 
mortgaged  chattels,  at  least  until  there  was  a  default  in  the  payment  of 
the  next  installment 

[2]  The  defendant  further  urges  that  the  plaintiff  willfully  and  con- 
stantly interjected  into  the  case  statements  calculated  to  prejudice  the 
jury,  and  that  the  trial  justice  should  have  granted  a  mistrial  on  this 
account.  It  appears  from  the  record  that  the  plaintiff  did  constantly 
fight  with  counsel  and  made  remarks  of  a  prejudicial  nature,  which 
the  trial  justice  ordered  the  jury  to  disregard,  and  for  which  he  re- 
buked the  plaintiff.  Whether  these  remarks  were  sufficient  to  cause  a 
reversal  of  the  judgment  need  not  now  be  considered,  because  in  my 
opinion  there  are  other  errors  in  the  record  which  should  preclude  us 
from  affirming  the  judgment. 

The  plaintiff  testified  that  she  offered  to  pay  the  amount  of  the 
mortgage  rather  than  submit  to  a  removal  of  the  chattels,  if  the  defend- 
ant would  give  her  time  to  obtain  a  check  and  draw  the  amount  from 
her  bank  account.  This  evidence  is  admissible  only  as  part  of  the  res 
gestae,  but  is  not  material  upon  the  real  issues  of  the  case,  because  if 
there  was  a  default  in  the  mortgage,  and  the  mortgagee  had  a  right  to 
the  possession  of  the  chattels,  he  was  not  bound  to  extend  further  time 
to  the  plaintiff.  The  trial  justice,  however,  gave  an  appearance  of  real 
materiality  to  the  testimony  by  permitting  the  plaintiff  to  follow  it  up 
with  proof  that  she  had  $2,000  in  her  bank  account  at  the  time.  The 
introduction  of  this  bank  account  in  my  opinion  is  a  serious  error. 

[3]  Still  more  important,  however,  is  the  fact  that  I  think  the  award 
of  damages  is  excessive.  The  testimony  as  to  the  articles  converted 
and  the  value  is  very  vague,  and  the  qualificatioiis  of  the  alleged  experts 
not  very  satisfactory.  The  plaintiff  was  required  to  furnish  a  bill  of 
particulars  of  the  items  converted  and  damaged,  and  though  the  testi- 
mony describing  the  articles  seized  and  removed  is  so  indefinite  that  it 
is  impossible  to  point  out  definitely  which  articles  are  not  covered  by 
the  bill,  still  it  is  quite  evident  that  the  plaintiff  has  recovered  judgment 
for  the  value  of  more  articles  than  are  specified,  even  though  we  give 
the  bill  its  widest  significance.    Moreover,  no  deduction  was  made  for 
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the  amount  of  $375,  concededly  unpaid  under  the  chattel  mortgage. 
The  true  rule  of  damages  in  this  action  is  the  value  of  the  chattels  less 
the  interest  of  the  defendant  in  the  chattels ;  i.  c.,  the  amount  still  un- 
paid upon  the  mortgage.  See  Sedgwick  on  Damages  (9th  Ed.)  §§  82, 
497e;  also  Russell  v.  Butteriield,  21  Wend.  300. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event    All  concur. 


(83  Misc.  Bep.  9S.) 

SMITH  V.  CITY  OF  NEW  TORE. 

(Sapreme  C!oart,  Appellate  Term,  First  Department    December  11, 1013.) 

MumCIFAI.  COBPOBATIONS  (J  162*) — EMPLOTfis— SaLABIES. 

Tbe  board  of  aldermen  of  New  York  City  passed  a  resolution  estab- 
llsblng,  in  addition  to  the  grades  of  positions  eztsting,  the  position  of 
stationary  engineer  in  charge  of  the  Criminal  Courts  Building.  Plain- 
tiff at  the  time  of  the  passage  of  the  resolution  was  acting  as  stationary 
engineer  of  the  Criminal  Courts  Building,  and  had  an  office  with  the  title 
of  stationary  engineer.  Held  that,  as  plaintitF  was  not  given  any  new 
appointment  and  the  resolution  expressly  declared  that  it  created  a  new 
grade  of  positions,  be  was  not  entitled  to  the  greater  compensation  pro- 
vided by  the  resolution;  a  promotion  to  the  new  office  being  necessary 
to  entitle  him  to  such  compensation. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
857-367,  309,  372,  374;  Dec.  Dig.  f  162.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Charles  W.  Smith  against  the  City  of  New  York.  From 
a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  complaint 
dismissed. 

See,  also,  144  App.  Div.  905,  907,  128  N.  Y.  Supp.  1139. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Archibald  R.  Watson,  Corp.  Counsel,  of  New  York  City  (Terence 
Farley  and  Clarence  L.  Barber,  both  of  New  York  City,  of  counsel), 
for  appellant. 

James  M.  Vincent,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  plaintiff,  prior  to  November  16th,  was  employed 
as  a  stationary  engineer  in  the  Criminal  Courts  Building,  and  was 
paid  $4.50  p>er  day.  He  was  apparently  in  chaise  of  the  machinery 
in  that  building,  and  had  an  office  title  of  stationary  engineer  in  charge 
of  the  Criminal  Courts  Building.  On  November  16th  the  board  of 
aldermen  passed  the  following  resolution: 

"Whereas,  the  board  of  estimate  and  apportionment  at  a  meeting  held  July 
2,  1909,  adopted  the  following  resolution : 

'"Resolved,  that  the  board  of  estimate  and  apportionment  in  accordance 
with  the  provlslonB  of  section  66  of  the  Greater  New  York  Charter,  hereby 
recommends  to  the  board  of  aldermen  the  establishing  of  the  following  grades 
of  positions  under  the  Jurisdiction  of  the  president  of  tbe  borongh  of  tfaii- 
battau,  in  addition  to  those  already  existing  therein : 

*Fgr  other  cum  ■••  lam*  toplo  4 1  huhbbb  In  D«e.  *  Am.  Dlgi.  1M7  to  data,  *  Rap'r  Ind>z« 
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'"Stationary  engineer  in  charge  of  the  Hall  of  Records.  One  incumbent, 
$2,000  per  annnm. 

"  'Stationary  engineer  in  charge  of  CTlmlnal  Courts  Building.  One  incum- 
bent, $2,000  per  annum. 

"  'Stationary  engineer  in  charge  of  County  Conrt  House.  One  incumbent, 
$2,000  per  annum.' 

"Resolyed,  that  the  board  of  aldermen  hereby  approves  of  and  concurs  in 
the  above  resolution,  and  fixes  the  salaries  -  of  and  positions  as  set  forth 
therein." 

It  appears  undisputed  that  the  plaintiff  after  the  passage  of  the 
resolution  received  no  new  appointment  to  any  position  created  by  the 
resolution.  He  merdy  continued  to  perform  the  same  services  as  he 
had  previously  performed  first  in  the  Criminal  Courts  Building,  and 
then  in  the  County  Court  House,  and  was  paid  during  that  time  the 
sum  of  $4.50  per  day  to  December  27,  1909,  and  the  sum  of  $5  per 
day  to  November  22,  1910.  For  the  purposes  of  this  appeal  it  may  be 
conceded  that  he  was  acting  as  stationary  engineer  in  charge  of  these 
buildings.  Upon  this  proof  he  has  been  permitted  to  recover  the  dif- 
ference between  the  wages  received  and  the  salary  fixed  for  the  posi- 
tion of  stiittcmary  engineer  in  charge  of  the  buildings  where  he  was 
employed. 

The  plaintiff,  in  order  to  recover,  must,  of  course,  prove  that  he 
was  the  lawful  incumbent  of  one  of  the  positions  named  in  the  resolu- 
tion, and  therefore  entitled  by  virtue  of  the  resolution  to  the  salary 
attached  to  the  resolution.  If  the  resolution  merely  fixed  the  salary 
of  any  existing  positioh  at  a  higher  salary,  and  such  increase  of  salary 
did  not  amount  to  a  "promotion"  within  the  meaning  of  the  Civil  Serv- 
ice Law  (Consol.  Laws  1909,  c.  7),  then  the  plaintiff  might  have  been 
entitled  to  the  salary  fixed  by  the  resolution.  See  People  ex  rel. 
Stokes  V.  TuUy,  108  App.  Div;  345,  95  N.  Y.  Supp.  916,  1153.  In 
this  case,  however,  the  resoltrtion  expressly  provided  for  the  establish- 
ment of  "new  grades  of  position  in  addition  to  those  already  existing." 
The  resolution  can  therefore  not  be  held  to  merely  fix  the  salary  of 
the  existing  grades.  The  authorities  passing  the  resolution  may  have 
contemplated,  and  probably  did  contemplate,  that  the  stationary  en- 
gineer actually  in  charge  of  the  buildings  named  be  paid'  the  salary 
fixed  in  the  resolution ;  nevertheless,  before  any  person  could  become 
entitled  to  the  emoluments  of  the  new  position,  it  was  necessary  that 
the  appointing  power  should  act  in  the  manner  provided  by  law  for 
filling  a  new  position. 

It  is  not  disputed  that  no  such  action  has  been  taken,  and  the  plain- 
tiff is  therefore  not  entitled  to  the  salary  fixed  by  the  resolution. 

Judgment  should  therefore  be  reversed,  with  costs,  and  the  com- 
plaint dismissed,  with  costs.    All  concur. 
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aSO  App.  My.  412.) 

GINSBERG  ▼.  WOLF  et  aL 

(Supreme  Court,  Appellate  DlTislon,  First  Department    I>ecemt>er  B,  1913.) 

1.  Mastbb  and  Sebtakt  (1 168*) — Irjubixs  to  Sbbtakt — Fbixow  Suvahts — 

MEaUGENCE. 

Plaintifl  was  injured  by  the  alleged  negligence  of  bla  follow  aerrant  In 
falHng  to  properly  perform  .bis  work.  Such  wo^A  did  not  call  for  any 
special  skill,  and  the -fellow  servant  was  quite  able  to  do  It  properly,  and 
did  80  In  a  great  majority  of  cases,  but  was  inclined  to  carelessness,  Seld, 
that  such  carelessness,  If  the  proximate  cause  of  the  accident,  was  not 
the  master's  negligence  in  failing  to  provide  plaintiff  with  a  competent 
and  sklllfal  fellow  servant 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Die-  H  334, 
835,  887-340,  840;  Dec.  Dig.  i  168.*] 

2.  BlASTEB  AND  SBBVAHT  d  217*) — ^INJTTBIES  TO  SEBTART— AFPABBHT  DaITOEBS 

— ^AssuiacD  Risk. 

Where  the  dangers,  incident  to  the  work  in  which  plaintiff  was  em- 
ployed, were  perfectly  apparent,  and  he  testified  ttiat  he  was  aware  of 
them  and  he  had  been  warned  of  the  danger  by  one  of  the  defendants, 
plaintiff  assumed  the  risk. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |{  674- 
800;    Dec.  Dig.  I  217.*] 

Ingraham,  P.  X,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Harry  Ginsberg,  an  infant,  by  Rachel  Ginsberg,  his  guard- 
ian ad  litem,  against  Harry  Wolf  and  another,  doing  business  under 
the  name  of  New  York  Embossing  Company.  From  a  judgment  for 
plaintiff  and  from  an  order  denying  defendants'  motion  for  new  trial, 
they  appeal.    Reversed,  and  new  trial  granted. 

See,  also,  78  Misc.  Rep.  563,  139  N.  Y.  Supp.  920. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
BOWLING,  and  HOTCHKISS,  JJ. 

W.  lU  Glenney,  of  New  York  City,  for  appellants. 

E.  Clyde  Sherwood,  of  New  York  City,  for  respondent 

SCOTT;  J.  The  only  negligence  charged  against  the  defendants  is 
that: 

They  "failed  and  neglected  to  famish  plaintiff  with  a  competent  and  sUIlfnl 
fellow  servant  to  assist  him  in  said  work,  and  n^ligently  furnished  him  with 
an  incompetent  and  unskillful  fellow  servant  in  said  work,  and  neglected  to 
instruct  plaintiff  in  the  proper  and  safe  method  in  which  to  perform  said  work 
for  which  he  was  engaged  and  to  warn  him  of  the  dangers  buddent  thereto  not 
patent  to  his  observation." 

[1]  The  evidence  is  insufficient  to  support  a  finding  of  negligence 
upon  either  of  these  counts.  The  work  which  plaintiff's  fellow  servant 
was  called  upon  to  do  was  not  such  as  called  for  any  special  skill,  and, 
in  fact,  such  fellow  servant  was  quite  able  to  do  his  part  of  the  work 
properly,  and  in  the  great  majority  of  cases  did  so.  So  far  as  he  was 
concerned,  the  only  trouble  was  that  he  was  careless,  and,  if  that  care- 
lessness can  be  said  to  have  been  the  proximate  cause  of  the  accident, 
it  was  the  negligence  of  a  fellow  servant,  not  that  of  the  employer. 

*For  other  cues  bm  uune  topic  4k  i  numbbs  U>  Doo.  ft  Am.  Digs.  U07  to  data,  ft  Rop'r  Indoxss 
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[2]  The  evidence  does  not  show  that  the  dangers  incident  to  the 
work  were  "not  patent  to  plainti£E's  observation."  What  dangers  there 
were  were  perfectly  apparent,  and  the  plaintiiF  testified  that  hp  was 
perfectly  aware  of  them,  in  addition  to  which  he  was  expressly  warned 
by  one  of  the  defendants. 

In  our  opinion  the  verdict  was  dearly  against  the  evidence. 

Judgment  and  order  appealed  from  reversed,  and  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event 

CLARKE,  DOWLING,  and  HOTCHKISS,  JJ.,  concur. 

INGRAHAM,  P.  J.  (dissenting).  I  do  not  «gree  that  the  finding  that 
the  defendants  were  negligent  was  against  the  weight  of  evidence. 

The  plaintiff,  an  infant,  was  18  years  of  age.  He  had  been  in  the 
defendants'  employ  about  a  month  and  was  paid  about  $5  a  week.  He 
was  put  to  work  on  this  machine  on  the  morning  on  which  the  accident 
happened.  The  plaintiff  testified  that  the  defendants  instructed  him  in 
operating  this  machine  to  put  his  hands  under  the  die  under  certain 
conditions.  That  this  was  a  dangerous  thing  to  do  was  apparent,  and  I 
think  where  such  instructions  are  given,  and  the  plaintiff,  an  infant, 
follows  such  instructions,  and  an  accident  results,  it  is  a  question  for 
the  jury  to  say  whether,  under  all  the  circumstances,  it  was  not  a  neg- 
ligent act  for  an  employer  to  give  such  instructions  to  an  infant  em- 
ploy6,  thus  subjecting  die  employe  to  the  risk  of  an  injury.  It  is,  I 
think,  a  failure  to  properly  instruct  an  infant  put  at  work  at  such  a 
machine,  and  it  was  at  least  a  question  for  the  jury  to  say  whether, 
under  the  circumstances,  proper  instructions  haa  been  given  to  him. 

I  am  therefore  in  favor  of  affirming  the  judgment 


(159  App.  DiT.  414.) 

GINSBBRQ  V.  WOLT  et  aL 

(Supreme  Conrt,  Appellate  Dlvlalon,  First  Department    December  6,  1918.) 

Appeal  from  Trial  Term,  Kew  Tork  Oonnl^. 

Action  by  Rachel  Ginsberg  against  Harry  Wolf  and  another,  copartners  do- 
ing bnslnees  under  the  firm  name  and  Btyle  of  New  York  Bmbcsslng  Company. 
From  a  Judgment  in  favor  of  defendants  and  from  an  order  denying  motion 
for  a  new  trial,  tbey  appeal. 

Beversed,  and  new  trial  granted. 

Argued  before  INGBABAM,  P.  J.,  and  CLARKE,  SCOTT,  DOWI<ING,  and 
HOTCHKISS,  JJ. 

Walter  L.  Glenney,  of  New  Tork  City,  for  appellants. 

B.  Clyde  Sherwood,  of  New  Tork  Cll7i  for  respondent 

PER  CDRIAM.  For  the  reasons  stated  in  Harry  Ginsberg  T.  Harry  Wolf 
et  al.,  144  N.  T.  Snpp.  678,  decided  herewith,  the  judgment  and  order  appealed 
from  are  reversed,  and  a  new  trial  granted,  with  costs  to  appellant  to  abide 
the  event 

INGRAHAM.  P.  J.,  dissent!. 
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In  re  AVBNDB  V  IN  BOBOUQH  OF  BROOKLYN,  CITY  OF  NEW  YORK. 

(Supreme  Court,  Special  Term,  Kings  County.    December,  1909.) 

1.  MUNICIPAIi    COBFOBATIONS     ({     468*)  —  STBEET     OPXNINO — ASSESBKBKT     Of 

Benefits. 

While  the  block  by  block  rule  of  assesslDg  the  cost  of  a  street  opening 
on  the  property  benefited  is  usually  a  proper  method,  the  value  of  an  im- 
provement on  land  taken  for  the  street  should  not  be  assessed  on  the  abut- 
ting property,  which  acquires  no  additional  benefit  from  the  making  of 
such  improvement,  but  should  be  assessed  on  the  total  area  of  the  property 
benefited  by  the  openihg  of  the  street,  especially  in  view  of  Greater  New 
York  Charter  (Laws  1901,  c.  466)  i  992,  authorikng  property  owners  to 
'convey  land  to  the  city  ^f or  street  purposes  and  exempting  their  abutting 
property  from  assessment  for  any  portion  of  the  expense  of  op^ilng  the 
residue  of  the  street,  except  the  due  and  fair  proportion  of  the  award 
made  for  buildings,  which  indicates  a  legislative  intent  that  the  cost  of 
taking  a  building  should  not  generally  be  assessed  on  the  abutting  prop- 
erty. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  I 
1112;  Dea  Dig.  §  468.*] 

2.  Municipal  Cobporations  (|  483*) — Sthkbt  Opknino — Rkpobt  oj  Commis- 

BIONEBS  or  ESTtKATX. 

The  commissioners  of  estimate,  in  a  street  opening  proceeding  by  the 
city  of  New  York,  in  reporting  the  amount  of  damages  should  state  sep- 
arately the  amount  allowed  for  land  taken  and  the  amount  allowed  for 
the  taking  of  a  building  thereon,  so  that  the  commissioners  of  assessment 
may  determine  whether  any  portion  of  the  award  for  the  improvement 
should  be  charged  to  the  city  as  permitted  by  its  charter. 

[Ed.  Note. — For  other  cases,  see  Municipal  (^orporattons,  Cent  Dig.  i! 
U33-1136;  Dec.  Dig.  i  483.*] 

Application  by  the  City  of  New  York  to  acquire  title  to  Avenue  V 
between  Ocean  Avenue  and  Ocean  Parkway  and  between  Stillwell 
Avenue  and  Eighty-Sixth  Street  in  the  Thirty-First  Ward  of  the  Bor- 
ough of  Brooklyn.  On  motion  to  confirm  the  report  of  Commissioners. 
Report  confirmed  in  part,  and  referred  back  to  the  Commissioners  in 
part.  .  • 

Francis  K.  Pendleton,  Corp.  Counsel,  of  New  York  City,  for  the 
motion. 

M.  E.  Finnigan,  of  Brooklyn,  opposed. 

BLACKMAR,  J.  [1]  One  Gottfried  Pedersen  owned  a  plot  of 
ground  with  a  dwelling  house  erected,  thereon  which  was  bounded  by 
Stillwell  avenue  on  one  side  and  by  West  Thirteenth  street  on  the 
other.  Avenue  V  was  opened  through  his  property  intersecting  these 
streets,  leaving  a  portion  of  his  land,  known  as  "benefit  parcel  No. 
286,"  on  the  north,  and  another  portion,  "benefit  parcel  No.  298,"  to 
the  south  of  the  improvement.  The  dwelling  house  stood  partly  on  the 
land  taken .  for  Avenue  V.  He  was  awarded  under  "damage  parcel 
No.  77"  the  sum  of  $7,900  for  the  land  and  improvement;  the  im- 
provement being  the  part  of  his  dwelling  house  which  was  taken.  The 
commissioners  of  assessment  adopted  the  blOck  rtile  of  assessment  and 
assessed  the  stim  of  $7,908.62  for  benefits  upon  the  remaining  land 
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of  Pedersen,  which  did  not  embrace  the  whole  of  the  area  of  benefit 
between  Stillwell  avenue  and  Thirteenth  street  The  result  of  the  pro- 
ceeding is  that  a  portion  of  his  property  has  been  taken  for  Avenue 
V  which  intersects  two  streets  upon  which  his  property  fronted,  a  por- 
tion of  his  dwelling  house  has  been  taken,  and  his  property  has  been 
assessed  for  the  opening  of  the  avenue  to  an  amount  in  excess  of  the 
award  for  damage.  Pedersen  objects  to  assessing  the  amount  awarded 
for  taking  a  portion  of  his  dwelling  house  upon  his  remaining  land  un- 
der the  block  by  block  rule. 

It  seems  to  me  that  the  objection  is  well  taken.  Experience  shows 
that  the  block  by  block  rule  is  usually  a  proper  method  of  assessing  for 
benefits,  and,  so  far  as  the  damages  awarded  for  the  land  is  concerned, 
I  see  no  reason  for  departing  from  the  rule;  but  I  am  unable  to  see 
any  reason  why  the  value  of  the  improvement  taken  should  be  assessed 
back  upon  tiie  abutting  property.  The  benefit  which  the  abutting  prop- 
erty receives  from  the  opening  of  the  street  is  not  enhanced  by  the  fact 
that  not  only  the  land  but  also  the  improvement  were  taken.  If  build- 
ings were  taken  upon  every  portion  of  the  avenue  as  opened,  there 
might  be  some  reason  for  applying  the  block  by  block  rule  to  the  cost 
of  the  improvement  as  well  as  the  land ;  but,  where  the  street  through 
its  greater  let^h  is  opened  through  vacant  property,  and  where  upon 
one  damage  parcel  a  building  is  taken,  I  see  no  reason  why  the  cost  of 
this  building  should  be  assessed  upon  the  adjacent  property.  I  am 
aware  that  Justice  Bischoff,  in  an  opinion  appearing  in  the  Law  Journal 
of  October  29,  1906,  held  that  the  cost  of  the  improvement  should  be 
included  in  the  assessment  levied  under  the  block  by  block  rule;  but 
whether  or  not  the  block  by  block  rule  should  be  applied  depends  upon 
the  peculiar  circimistances  of  each  case,  and  the  application  of  the  rule 
in  that  case  is  not  necessarily  a  precedent  in  others.  The  provisions  of 
section  992  of  the  charter,  authorizing  property  owners  to  convey  land 
to  the  city  for  street  purposes,  exempts  their  abutting  property  from  as- 
sessment for  any  portion  of  the  expenses  of  opening  the  residue  of  the 
street,  "except  the  due  and  fair  proportion  of  the  awards  that  may  be 
made"  for  the  buildings  as  aforesaid.  This  indicates  legislative  intent 
that  the  cost  of  taking  a  building  should  not,  as  a  general  rule,  be  as- 
sessed on  the  abutting  property,  but  should  be  assessed  upon  the  total 
area  of  the  property  benefited  by  the  opening  of  the  street. 

[2]  The  commissioners  of  estimate  have  not  in  their  report  sep- 
arately stated  the  amount  of  damages  allowed  for  taking  the  land  and 
for  talang  the  building.  It  was  therefore  impossible  for  the  commis- 
sioners of  assessment  to  determine  whether  any  portion  of  the  award 
for  improvements  should  be  charged  to  the  city  as  permitted  by  the 
charter.  I  think  that,  where  the  damages  are  allowed  for  taking  not 
only  the  land  but  the  improvements,  the  amount  awarded  for  land  and 
improvements  should  be  separately  stated. 

I  see  no  reason  for  interfering  with  the  amount  of  the  award  for 
damages. 

The  report  should  be  confirmed  as  to  the  award  for  damages,  but 
not  as  to  the  assessment  for  benefits.  It  may  be  referred  back  to  the 
commissioners  of  estimate  to  state  separately  the  amount  awarded  on 
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"damage  parcel  No.  77'^  for  land  and  for  improvements,  with  direction 
to  the  commissioners  of  assessment  to  determine  whether  any  portion 
of  the  value  of  this  improvement  should  he  charged  to  the  city  and  to 
distribute  the  amount  of  the  award  for  the  building  ratably  over  the 
total  area  of  property  assessed  for  benefits  for  the  opening  of  this 
street 


(83  MlBc.  Rep.  88.) 

BABB  et  aL  T.  NEW  YORK  CENT,  ft  H.  R.  B.  GO. 

(Supreme  Conrt,  Appellate  Term,  First  Department    December   11,  1913.) 

1.  Oabbiebs  (I  132*) — Fbeioht— Action  fob  Dauaoes— Bubdkn  or  Proof. 

To  recover  damages  for  Injnry  by  dampness  to  powder  shipped  by 
frelgbt,  plaintiff  must  show  that  tbe  cases  became  damp  while  In  cbarge 
of  defendant  or  a  connecUng  carrier. 

[Ed.  Note.— For  otber  cases,  see  Carriers,  Gent  Dig.  H  B78-^S82,  605; 
Dec.  Dig.  1 132.*] 

2.  CaRBHEBS    (t    134*)— iNfUBT    TO    FBBIQHlV-AonOHB— SUWlOIMtOT    OV    BVI- 

DENOE. 

EMdence,  in  an  action  against  a  railroad  company  for  injury  by  damp- 
ness to  powder  shipped,  heXi  not  to  show  that  the  iMwder  was  allowed  to 
become  damp  before  it  was  delivered  to  the  consignee's  truckman. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  \\  688-602,  607; 
Dec>  Dig.  f  134.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Max  Baer  and  another,  copartners  doing  business  as 
Baer  Brothers,  against  the  New  York  Central  &  Hudson  River  Rail- 
road Company.  From  a  judgment  for  plaintiffs  and  an  order  denying 
a  new  trial,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Alexander  S.  Lyman,  of  New  York  City  (William  Mann,  of  New 
York  City,  of  counsel),  for  appellant. 

House,  Grossman  &  Vorhaus,  of  New  York  City  (Gerald  B.  Rosen- 
heim, of  New  York  City,  of  counsel),  for  respondents. 

LEHMAN,  J.  [1]  The  plaintiffs  have  recovered  a  judgment  for 
damages  caused  by  the  fact  that  two  cases  of  gold  bronze  powder, 
consigned  by  them  to  the  Calvert  Litho  Company,  were  injured  by 
damp  or  wetness.  Obviously  the  plaintiffs,  to  sustain  the  judgment, 
must  show  that  the  cases  became  damp  or  wet  while  in  the  charge  of 
defendant  or  a  connecting  carrier.  The  evidence  shows  that  the 
cases  were  packed  in  plaintiffs'  factory  at  Stamford,  Conn.,  and  ship- 
ped to  plaintiffs'  place  of  business  in  New  York  City.  They  were  ex- 
amined there  by  plaintiffs'  employes  and  found  in  good  condition. 
They  were  delivered  on  June  7th  to  a  truckman  to  be  carted  to  defend- 
ant's freight  station,  and  he  received  a  receipt  from  defendant,  stating 
that  the  goods  were  in  "apparent  good  order,  contents  and  conditiwi 
of  contents  unknown."  They  were  shipped  on  a  car  going  to  Detroit, 
and  arrived  in  that  city  on  June  9th, 
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The  evidence  shows  that  there  was  no  delay  in  transit.  They  were 
delivered  on  June  10,  1911,  to  William  Galow,  a  truckman  employed 
by  the  T.  R.  Collins  Trucking  Company,  and  they  were  then  appar- 
ently in  good  condition,  and  a  receipt  was  signed  by  the  truckman 
stating  that  they  were  in  good  order.  The  Collins  Trucking  Company 
was  ^e  authorized  truckman  for  the  consignees  and  delivered  the 
cases  to  them.  When  the  cases  were  examined  by  the  consignees,  they 
were  damp  on  the  outside,  and  wet  on  the  inside. 

[2]  I  think  that  from  the  above  statement  of  the  testimony  it  is 
clear  that  there  is  absolutely  no  evidence  that  the  cases  were  allowed 
to  become  wet  or  damp  before  they  were  delivered  to  the  consignee's 
truckman.  So  far  as  the  evidence  shows,  they  were  then  apparently  in 
the  same  condition  as  when  received.  The  mere  fact  that  they  were 
thereafter  found  to  be  damaged  allows  no  inference  that  they  were 
damaged  while  in  the  railroad  car,  in  the  absence  of  evidence  by  the 
truckman  that  they  did  not  become  damaged  while  in  his  possession. 
The  jury's  verdict  that  they  were  damaged  on  the  railroad  therefore 
rests,  not  on  proof,  but  on  conjecture. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event.    All  concur. 


BIBNS  EXPRESS,  Ina,  y.  FOSTBIUSCOTT  TOE  GO. 
•     (Supreme  Court,  Appellate  Term,  First  Department.    December  11,  1913.) 

1.  BriDSKOx  (I  77*) — PBEBUHPnoirfr— Failubx  to  Pbodttob  Witztxss. 

Wbere  plaintiff,  In  an  action  for  damage  to  Its  mule  by  collision,  when 
the  court  offered  to  adjourn  to  enable  plaintiff  to  produce  its  driver  as 
a  witness,  said,  "Let  them  get  him  here,"  referring  to  defendant,  it  is  pre- 
ramed  that  the  driver's  evidence  would  have  been  adverse  to  plaintiff. 

[£d.  Note. — Fpr  other  cases,  see  Evidence,  Cent  Dig.  |  97;  Dec.  Dig.  i 
77.»J 

2.  CorsTB  ((  189*) — ^MnNiciFAL  Conan— Notice  or  Niw  Trial— Tno. 

The  Municipal  Court  has  no  power  to  reduce  the  time  prescribed  by 
Municipal  Court  Act  (Laws  1902,  c.  680)  f  254,  for  the  giving  of  notice  of 
a  motion  for  new  trial. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  H  409,  412,  413,  429, 
458 ;  Dec.  Dig.  |  189.*] 

3.  OouBTs  d  190*) — Rbvikw — ^Txchnicai,  Bbbobi. 

If  a  judgment  is  against  the  weight  of  the  evidence,  etc.,  tlie  Appellate 
Division  may  reverse  and  grant  a  new  trial,  though  the  retnm  day  of 
appellant's  motion  for  a  new  trial  was  within  less  than  the  statutory 
time ;  Municipal  Court  Act  (Laws  1002,  c.  680)  i  326,  requiring  Judgment 
according  to  the  merits  without  regard  to  technical  errors. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  |  190.*] 

4.  MniaciPAL  Cobporations  (8  706*) — Coujsion  oh  Stbests— Actions  fob 

Daxaoes— Sunioixncz  or  Evidence. 

Evidence  in  an  action  for  damage  to  a  mule,  injured  in  a  collision  with 
defendant's  ice  wagon,  held  not  to  sustain  a  verdict  for  plalntlfl. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  { 
1B18;   Dec.  Dig.  |  706.*] 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Birns  Express,  Incorporated,  against  the  Foster- 
Scott  Ice  Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE/  and 
WHITAKER,  JJ. 

William  H.  Fruman,  for  appellant. 

Isidor  Cohn,  of  New  York  City,  for  respondent 

PAGE,  J.  While  we  are  reluctant  to  reverse  judgments  because 
they  are  against  the  weight  of  evidence,  realizing  that  the  trial  judge 
has  the  advantage  of  personal  observation  of  the  witnesses,  neverthe- 
less we  feel  that  in  the  interest  of  substantial  justice  a  new  trial  should 
be  had  in  this  case. 

The  action  was  to  recover  as  damage  the  value  of  a  mule  belonging 
to  the  plaintiff,  which  was  so  injured  by  defendant's  alleged  negligent 
act  that  it  had  to  be  killed.  The  mule,  attached  to  a  wagon,  was  stand- 
ing by  the  curb  in  a  public  street.  An  ice  wagon  belonging  to  the  de- 
fendant was  being  driven  in  the  opposite  direction  from  the  way  the 
mule  was  headed.  The  mule  was  struck  b^  the  ice  wagon,  thrown 
down,  and  its  leg  broken,  and  it  was  otherwise  so  injured  that  it  was 
shot  and  killed  by  a  policeman. 

Plaintiff  called  but  one  eyewitness,  the  policeman,  who  was  stand- 
ing some  75  feet  to  the  rear  of  the  wagon  to  whidi  the  mule  was  at- 
tached. His  testimony  was  to  the  effect  that  there  was  no  other  wagon 
in  front  of  the  mule  and  that  the  plaintiff's  driver  was  in  the  wagon; 
that  defendant's  driver  came  down  the  street  at  a  rapid  pace,  and 
that  the  horses  attached  to  the  ice  wagon  struck  the  mule  and  knocked 
it  down,  the  wheels  of  the  wagon  passing  over  its  legs. 

The  defendant  called  its  driver  and  his  assistant,  and  also  the  man 
who  was  assisting  the  plaintiff's  driver,  all  of  whom  were  directly  at 
the  place  of  the  collision,  from  whose  testimony  it  appears  that  the 
mule  had  balked  and  plaintiff's  driver  had  pulled  it  over  to  the  curb 
behind  a  brewery  wagon ;  that  the  plaintiff's  driver  and  assistant  were 
standing  on  the  sidewalk  leaving  the  mule  unhitched ;  that  defendant's 
ice  wagon  passed  with  the  horses  walking;  that  the  mule  suddenly 
started  forward,  and  the  thills  of  the  wagon  struck  the  rear  wheel  of 
the  ice  wagon,  and  thus  the  mule  was  thrown  down. 

[1]  Plaintiff  did  not  call  its  own  driver,  nor  was  his  absence  satis- 
factorily explained.  He  had  been  in  court,  under  plaintiff's  subpoena, 
twice  before  when  the  trial  had  been  adjourned.  When  the  trial  jus- 
tice offered  to  adjourn  the  case  that  he  might  be  produced,  the  plain- 
tiff's counsel  said  he  had  no  objection.  "Let  them  get  him  here." 
The  presumption  is  that,  had  this  witness  been  produced,  his  testi- 
mony would  have  been  adverse  to  the  plaintiff's  contention.  This  pre- 
sumption is  strengthened  by  the  statement  made  by  defendant's  coun- 
sel that  this  witness  had  stated  in  the  presence  of  some  of  the  defend- 
ant's witnesses  the  facts  of  the  case  substantially  the  same  as  his  as- 
sistant had  testified. 
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The  defendant  made  a  motion  for  a  new  trial  obtaining  an  order  to 
show-  cause  returnable  in  one  day.  The  return  day  was  uot  within  the 
statutory  time.  Plaintiff's  counsel  did  not  attend  on  the  return  day, 
and  the  motion  was  adjourned  until  a  later  day,  upon  which  plaintiff's 
counsel  attended,  and  the  court  dismissed  the  motion. 

[2]  The  order  entered  upon  this  motion  is  brought  up  for  review 
upon  the  appeal  from  the  judgment.  We  are  of  opinion  that  the  court 
had  no  power  to  reduce  the  time  prescribed  by  section  254,  Munici- 
pal Court  Act,  for  the  giving  of  notice  of  motion,  and  the  decision  of 
the  learned  justice  was  technically  right 

[3,  4]  This  court  upon  appeal  is  not  so  limited.  By  section  326  we 
are  required  to  "render  judgment  according  to  the  justice  of  the  case, 
without  regard  to  technical  errors  or  defects  which  do  not  affect  the 
merits,  *  *  *  and  when  judgment  is  contrary  to  or  against  the 
■weight  of  evidence"  we  may  reverse  and  grant  a  new  trial. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

LEHMAN,  J.,  concurs  in  result.     WHITAKER,  J.,  concurs. 


(83  Misc.  Rep.  74.) 

GORDON  T.  HOUSE  OF  CHILDHOOD,  Ina 

(Supreme  Court,  Appellate  Term,  First  Department    December  11,  1913.) 

CoBFOBATioNB  (|  518*) — Ratixicatiow— Pbomotbb's  Contracts. 

Where  the  complaint  alleged  the  incorporation  of  defendant  and  that 
plaintiff  at  its  Bpecial  instance  and  request  rendered  services  for  it  under 
an  agreement  for  compensation,  plaintlfl!,  it  having  appeared  that  de- 
fendant was  not  incorporated  untU  after  the  commencement  6f  the  ren- 
dition of  services,  is  entitled  to  prove  his  contract  with  the  promoter  of 
the  corporation,  and  its  subsequent  ratification  by  the  corporation;  the 
ratification  dating  back  to  the  orlgliial  contract  so  that  the  evidence  was 
admissible  under  the  pleading. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {{  2028,  2086, 
2087;  Dec.  Dig.  i  6ia*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  h^  Samuel  Gordon  against  the  House  of  Childhood,  Incor- 
porated, from  a  judgment  dismissing  the  complaint  during  the  course 
of  the  trial,  plaintiff  appeals.    Reversed  and  remanded. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Kilroe  &  Swarts,  of  New  York  City  (Morton  Stein  and  Eli  S.  Wol- 
barst,  both  of  New  York  City,  of  counsel),  for  appellant 
Gilbert  E.  Roe,  of  New  York  City,  for  respondent 

WHITAKER,  J.    The  pleadings  herein  are  as  follows :    Complaint : 

"I.  Upon  information  and  belief,  that  during  all  the  times  hereinafter  men- 
tioned the  defendant  was  and  still  is  a  domestic  corporation. 

"II.  Upon  information  and  belief,  that  between  the  13th  day  of  December, 
1911,  and  the  5th  day  of  June,  1912,  the  plaintiff  herein  rendered  certain 
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work,  labor,  and  serrloes  to  the  defendant,  at  Its  special  Instance  and  leanest, 
as  manager  of  tbe  defendant's  factory  in  the  city  of  New  York. 

"III.  Upon  information  and  belief,  that  for  the  work,  labor,  and  serrioes 
so  rendered  the  defendant  promised  to  pay  to  this  plaintiff  the  snm  of  |20O 
per  month,  and  that  the  work,  labor,  and  services  were  reasonably  worth  the 
sum  of  $200  per  month. 

"IV.  Upon  information  and  belief,  that  there  is  now  due  and  owing  from 
the  defendant  to  this  plaintiff  the  sum  of  $1,200,  with  interest  from  the  6th 
day  of  June,  1912,  and  that  no  part  of  said  sum  has  been  paid,  although  duly 
demanded. 

"Wherefore  plaintiff  demands  Judgment  against  the  defendant  for  the  snm 
of  $1,200,  with  Interest  from  the  6th  day  of  June,  1912,  together  with  tbe  costs 
of  this  action." 

Answer: 

"First  Defendant  denies  each  and  every  allegation,  matter,  and  thing  in 
said  complaint  contained  in  the  paragraph  thereof  numbered  I,  except  that 
the  defendant  admits  that  it  is  now,  and  since  the  28th  day  of  December, 
1911,  has  been,  a  domestic  corporation;  and  defendant  alleges  that  it  was 
incorporated  under  the  laws  of  the  state  of  New  York,  on  the  26th  day  of 
December,  1911,  and  was  not  at  any  time  prior  thereto  a  corporation. 

"Second.  Defendant  denies  each  and  every  allegation,  matter,  and  thing  in 
said  complaint  contained-  In  the  paragraphs  therein  numbered  II  and  IIL 

"Third.  Defendant  denies  each  and  every  allegation,  matter,  and  thing 
contained  in  paragraph  of  said  complaint  numbered  IV,  except  that  defendant 
admits  that  no  part  of  the  sum  therein  referred  to  was  ever  paid. 

"Wherefore  defendant  demands  judgment  that  the  complaint  of  the  plain- 
tiff be  dismissed,  and  that  the  defendant  recover  its  costs  and  disburaemoits 
of  this  action." 

It  will  be  observed  that  the  time  of  the  rendition  of  the  allied 
services  is  between  the  13th  day  of  December,  1911,  and  June  5,  1912. 
It  appeared  upon  the  trial  that  the  defendant  was  not  finally  incorpo- 
rated until  January  2,  1912,  some  22  days  after  the  plaintiff  claims  to 
have  commenced  to  render  services.  For  this  reason  the  court  re- 
fused to  allow  the  plaintiff  to  prove  ratification  of  his  employment 
after  the  defendant  was  legally  incorporated,  or  to  allow  him  to  prove 
the  valuation  or  value  of  services  actually  rendered  after  the  incor- 
poration. The  court  also  refused  to  receive  evidence  tending  to  show 
that  the  contract  set  forth  in  the  complaint  was  made  with  one  Byoir, 
who  at  that  time  was  promoting  the  corporation,  and  who  subsequent- 
ly became  its.  president,  and  that  the  defendant  after  its  incorporation 
ratified  the  contract.  The  court  refused  to  allow  evidence  that  plain- 
tiff performed  services 'in  contemplation  of  the  defendant  becoming 
incorporated. 

The  court  further  refused  to  allow  plaintiff  to  testify  that  he  was 
employed  on  December  13,  1911,  and  refused  to  allow  plaintiff  to  tes- 
tify to  the  contract  he  made  with  Byoir  in  December,  1911.  The  court 
would  not  allow  plaintiff  to  prove  his  employment.  Plaintiff  then 
asked  leave  to  amend  his  complaint,  which  was  denied.  After  repeated. 
efforts  to  prove  the  contract  and  rendition  of  services,  the  plaintiff 
asked  leave  to  go  to  Special  Term  for  leave  to  amend  his  complaint 
This  was  denied;  and  at  the  suggestion  onl^,  not  on  motion,  of  die 
defendant's  counsel,  the  complaint  was  dismissed,  before  plaintiff  had 
stated  that  he  had  rested. 
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The  plaintiff  should  have  been  allowed  to  prove  his  contract  with 
the  promoter  of  the  corporation  and  its  subsequent  ratification  by  the 
corporation  (Oakes  v.  Cattaraugus  Water  Co.,  143  N.  Y,  430,  38  N. 
E.  461,  26  L.  R.  A.  544;  Mesinger  v.  Mesinger  B.  S.  Co.,  44  App. 
Div.  26,  60  N.  Y.  Supp.  431 ;  Mutual,  etc.,  Co.  v,  Granniss,  57  Misc. 
Rep.  174,  107  N.  Y.  Supp.  926);  also  the  services  he  rendered  there- 
under. The  court  in  effect  denied  the  plaintiff  the  right  to  prove  his 
case,  and  dismissed  the  complaint  before  plaintiff  had  formally  rested. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event.    All  concur. 


CHANSKT  v.  WILLIAM  CONST.  CO. 
(Supreme  Conrt,  Appellate  Term,  First  Department    December  18, 1918.) 

1.  IiARDLOBD  AND  TENANT  (i  46*) — BBXACH  OT  LKASK — MkASUBB   OF  DAMAGES. 

In  an  action  for  a  landlord's  breach  of  a  contract  to  lease,  In  refusing 
to  permit  the  tenant  to  assome  possesalon,  the  tenant's  measure  of  dam- 
ages is  the  difference  between  the  rental  value  of  the  premises  and  the 
rent  reaerved,  plus  any  actual  and  necessary  expenses  Incurred  by  the 
tenant  to  occupy  the  premises,  fairly  within  the  contemplation  of  the 
parties. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §§ 
114-116;   Vee.  Dig.  i  48.*] 

2.  Landlobd  and  Tenant  ({  48*) — ^Bbkach  or  Lease — Eleiuntb  or  Damage 

— Renting  Otheb  Pbemises. 

In  an  action  for  a  landlord's  breach  of  a  contract  to  let  business  prop- 
txty,  eridence  that  the  tenant  in  contemplation  of  occupying  the  prem- 
ie^, had  paid  ^S  for  rent  of  apartments  in  the  neighborhood  of  defend- 
ant's store  wag  Inadmissible,  as  not  a  proper  element  of  damage. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  U 
114-116;   Dea  Dig.  |  48.*] 

8.  EtIDSNOS   (I   B4S*) — EXFBBTS — QtTAUFIOATIORS. 

A  witness  was  not  entitled  to  testify  as  an  expert  as  to  the  rental  value 
of  a  store,  where  he  was  shown  to  have  had  no  dealings  in  store  prop- 
erty In  that  locality  and  had  no  basis  for  an  opinion  as  to  its  value. 

[Ed.  Note.— For  other  cases,  see  ETidence,  Cent  Dig.  H  2356^-2358; 
Dea  Dig.  i  643.*] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Aaron  Chansky  against  the  William  Construction  Com- 
pany. Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  and 
new  trial  granted. 

Argued  November  term,  1913,  before  LEHMAN,  PAGiB,  and 
WHITAKER,  JJ. 

Louis  Jersawitz,  of  New  York  City,  for  appellant 

Sohmer  &  Sonnenthal,  of  New  York  City  (Adolph  Sonnenthal,  of 
New  York  City,  of  counsel),  for  respondent 

PAGE,  J.  The  action  was  brought  to  recover  damages  for  breach 
of  an  oral  lease.    The  plaintiff  proved  that  the  defendant's  agent  ac- 
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cepted  a  deposit  of  $10  for  a  lease  of  a  store  to  the  plaintiff  for  one 
year  at  $60  per  month,  and  that  a  few  days  thereafter  the  defendant 
refused  to  permit  the  plaintiff  to  move  into  the  premises,  and  refused 
to  rent  them  to  him  because  his  insurance  rates  would  be  increased 
on  account  of  the  nature  of  the  plaintiff's  business. 

[  1  ]  The  plaintiff's  measure  of  damages  for  this  breach  was  the  dif- 
ference between  the  rental  value  of  the  premises  and  the  rent  reserved 
in  his  agreement  with  the  defendant.  It  has  also  been  held  that  in  such 
a  case  the  tenant  may  recover  his  actual  and  necessary  expenses  in- 
curred in  preparation  for  the  occupation  of  the  premises,  but  only  such 
as  were  fairly  within  the  contemplation  of  the  parties.  Friedland  v. 
Myers,  139  N.  Y.  432,  34  N.  E.  1055. 

[2]  The  plaintiff  was  allowed  over  the  objection  of  the  defendant 
to  show  as  items  of  damage  $22  which  he  had  paid  for  rent  of  hiring 
apartments  in  the  neighborhood  of  the  store  which  he  had  rented. 
This  was  clearly  not  within  the  contemplation  of  the  parties,  and  it 
was  error  to  allow  the  jury  to  consider  it  as  an  item  of  danu^e. 

[3]  The  learned  trial  justice  also  committed  error  in  allowing  the 
plaintiff's  expert  to  testify  as  to  the  rental  value  of  the  property,  in 
spite  of  the  fact  that  he  showed  that  he  had  had  no  dealings  in  store 
property  in  that  locality,  and  had  no  basis  for  an  opinion  as  to  its  value. 

The  judgment  appealed  from  must  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event    All  concur. 


a59  App.  Dlr.  509.) 

WELCH  v.  WATERBTJRT  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    December  6.  lOUJ 

Masteb  and  Sebvant  (|  208*) — Aasmtpnov  of  Risk. 

A  servant  cannot  by  mere  passive  acquiescence  in  exlating  condittooa, 
be  held  to  assume  the  risk  of  injury  from  unguarded  machinery;  con- 
tracts expressly  assuming  such  risks  being  contrary  to  public  policy. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant  Cent  Die.  II  6iS2, 
B63;  Dec.  Dig.  {  209.*] 

Putnam  and  Jenks,  JJ.,  dissenting  in  part 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  John  Welch  against  the  Waterbury  Company.  From  a 
judgment  for  plaintiff  and  an  order  denying  its  motion  for  new  trial, 
defendant  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR.  STAPLETON, 
and  PUTNAM,  JJ.     . 

Charles  Capron  Marsh,  of  New  York  City,  for  appellant 
Martin  T.  Manton,  of  Brooklyn  (William  H.  GriflSn,  of  Broddyn, 
on  the  brief),  for  respondent 

CARR,  J.  The  plaintiff  was  injured  in  1907,  while  in  the  employ- 
ment of  the  defendant,  by  coming  in  contact  with  unguarded  cog- 
wheels on  machinery  operated  in  the  defendant's  factory.    His  action 

to  recover  damages  for  his  injuries,  based  upon  a  claim  of  n^ligence 

■'"-^— ^^^"■^^■^■""■•— ^^^■— ^■^— ^^^^— ^.~— — ^— — ^-^^.^— ^^— ^— ^.-i^^— ^^— ^^^^-^i— 
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on  the  part  of  the  defendant,  has  passed  through  various  stages,  there 
having  been  three  trials,  two  former  appeals  to  this  court  and  one  to 
the  Court  of  Appeals  (136  App.  Div.  315,  120  N,  Y.  Supp.  1059;  144 
App.  Div.  213,  128  N.  Y.  Supp.  974;  206  N.  Y.  522,  100  N.  E.  426). 
On  the  last  trial  a  verdict  was  rendered  for  the  plaintiff.  From  the 
judgment  entered  upon  this  verdict,  and  from  an  order  denying  a 
motion  for  a  new  trial,  this  present  api)eal  is  taken,  thus  bringing  the 
case  before  this  court  for  the  third  time. 

The  only  considerable  ground  urged  for  reversal  arises  as  follows : 
The  plaintiff  had  been  employed  in  the  defendant's  factory  for  a  con- 
siderable period ;  he  knew  the  cogwheels  were  uncovered,  and  under- 
stood the  hazard  which  would  come  from  contact  with  them  while  in 
motion.  The  defendant  requested  the  trial  court  to  instruct  the  jury 
that  from  such  circumstances  they  might  find  that  the  plaintiff  had 
voluntarily  "assumed  the  risk"  which  arose  from  the  unguarded  cog- 
wheels. This  request  the  trial  court  refused,  and  an  exception  was 
taken.  The  question  of  law  raised  by  this  exception  is  not  without  its 
perplexity.  This  action  was  brought  at  common  law  (206  N.  Y.  522, 
100  N.  E.  426),  and  in  this  respect  it  is  analogous  to  Fitzwater  v.  War- 
ren, 206  N.  Y.  355,  90  N.  E.  1042,  42  L..R.  A.  (N.  S.)  1229.  The 
question  is.  How  far  the  doctrine  of  that  case  affects  tlie  case  at  bar. 
In  Grady  v.  National  Conduit  &  Cable  Co.,  153  App.  Div.  401,  405, 
138  N.  Y.  Supp.  549,  552,  this  court,  speaking  through  Burr,  J.,  con- 
sidered the  effect  of  the  Fitzwater  Case  in  the  light  of  the  prior  deci- 
sions in  Kniseley  v.  Pratt,  148  N.  Y.  372,  42  N.  E.  986,  32  L,.  R.  A. 
367,  and  Gombert  v.  McKay,  201  N.  Y.  27,  94  N.  E.  186,  42  L.  R.  A. 
(N.  S.)  1234,  and  other  similar  cases,  and  it  was  said : 

"If  Uiese  dedaloiis  may  not  be  reconciled,  we  feel  constrained  to  follow  tbe 
later  decision  of  the  court  [Fitzwater  v.  Warren]  and  to  hold  that  If  the  evi- 
dence. In  this  case  discloses  a  violation  of  the  statnte,  even  though  the  plaln- 
tUC  knew  of  the  existence  of  such  violation  and  the  dangers  resulting  there- 
from, the  defendant  is  deprived  of  asserting  by  way  of  defense  that  he  as- 
sumed thus  open  and  obvious  risk." 

Acting  upon  this  theory  of  the  present  condition  of  law,  which  may 
be  said  to  be  in  a  state  of  transition,  as  has  happened  frequently  in 
the  history  of  the  development  of  the  common  law,  this  court  has  very 
recently  aiBrmed  unanimously,  but  without  opinion,  a  judgment  in 
favor  of  a  plaintiff  where  precisely  the  same  question  was  urged  on 
appeal  for  reversal.  Grady  v.  National  Conduit  and  Cable  Co.,  144  N. 
Y.  Supp.  690,  decided  October  31,  1913.  We  think  this  court  is  com- 
mitted adversely,  on  this  question,  to  the  contentton  of  tiie  appellant. 
Even  if  it  were  an  open  question  here,  we  think  that  it  should  be  so 
held  again  in  this  case.  To  put  our  views  briefly,  we  agree  with  Chief 
Judge  CuUen,  as  he  stated  in  the  Fitzwater  Case,  that  a  party  cannot 
be  held  by  passive  conduct,  as  shown  by  the  facts  in  this  case,  to  have 
made  by  implication  a  contract  which  public  policy  forbids  to  be  made 
expressly  and  intentionally. 

The  judgment  and  order  are  affirmed,  with  costs. 

BURR  and  STAPLETON,  JJ.,  concur.    PUTNAM,  J.,  dissents  on 
the  ground  that  the  question  of  assumption  of  risk  should  have  been 
144N.Y.S.— 44 
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left  to  the  jury.  JENKS,  P.  J.,  concurs  with  PUTNAM,  J.,  also 
saying:  I  dissent  so  far  as  the  opinion  indicates,  if  it  does,  uiat  die 
doctrine  of  the  assumption  of  risk  in  a  common-law  action  is  wi^ 
out  by  public  policy  as  expressed  in  any  statute  of  the  state  in  exist- 
ence when  this  cause  of  action  arose,  namely,  January  25,  1907. 


GBADY  ▼.  NATIONAL  CONDUIT  ft  CABLB  OO. 

(Supreme  C<ourt,  Second  Department,  Appellate  Division.    December,  S,  1913.) 

Motion  for  leave  to  appeal  to  tbe  Ck>urt  of  Appeals.    Motion  granted. 
Argned  before  JENKS,  P.  J.,  and  THOMAS,  CABR,  RICH,  and  PUT- 
NAM, JJ. 

PER  OUBIAM.  Motion  for  leave  to  appeal  to  the  Court  of  Appeals 
granted.  See  former  opinion  in  thla  case  (16S  App.  Dlv.  401,  188  N.  X.  Sapp. 
549),  and  opinion  In  Welch  v.  Waterbury  Co.,  decided  herewith  (144  N.  I. 
Snpp.  689). 


(169  App.  Dlv.  422.) 

DEMUTH  V.  KEMP. 

SAME  V.  KEMP  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    December  B,  1913.) 

1.  Tamm  ({ 161*) — Riohts  and  Reicediks  of  Cbxditobb  or  Cestui  Que  Tstibt. 

Real  Property  Law  (Consol.  Laws  1909,  a  SO)  S  98,  providing  that  where 
a  trust  la  created  to  receive  the  rents  and  profits  of  real  property,  and  no 
valid  direction  for  accumulation  Is  given,  the  surplus  of  the  rents  and 
profits  beyond  a  sum  necessary  for  tbe  education  and  support  of  the  bene- 
ficiary shall  be  liable  to  the  claims  of  bis  creditors  In  the  same  manner 
as  other  personal  property,  which  cannot  be  reached  by  ezecntton,  also  ap- 
plies to  Income  derived  from  trusts  of  personal  property. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  H  19S,  195)i,  197; 
Dec.  Dig.  1 161.»] 

2.  TBUSTS  ({  161*) — RXOOVEBX  OF  SUBFLUB — CONDmOKS   PBBCBDBKT— EXECU- 

TION AND  RErraN. 

Tbe  Code  provisions  relative  to  the  issue  and  return  of  an  execution 
against  the  property  of  a  judgment  debtor  as  a  prerequisite  of  a  cred- 
itor's action  applies  to  an  action  brought  to  reach  surplus  Income  under 
Real  Property  Law  (ConsoL  Laws  1909,  c.  60)  |  98,  providing  that  where 
a  trust  is  created  to  receive  the  rents  and  profits  of  real  property  and  no 
valid  direction  for  accumulation  is  given,  the  surplus  of  the  rents  and 
profits  beyond  the  sum  necessary  for  the  education  and  support  of  the 
beneficiary  shall  be  liable  to  the  claims  of  his  creditors  in  the  same  man- 
ner as  other  personal  property  which  cannot  be  reached  by  execution. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  U  196,  196^,  197; 
Dea  Dig.  i  161.*] 
8.  Cbeditobs'  SniTB  d  16*) — Conditions  Pbecedent — Execution  and  Beicbh. 

Under  Code  Civ.  Proc.  1 1871,  providing  that  when  «n  execution  against 
tbe  proj>erty  of  a  judgment  debtor  has  been  returned  wholly  or  partly  nn- 
satisfied,  the  judgment  creditor  may  maintain  an  action  to  compel  the  dis- 
covery' of  any  proper^  belonging  to  the  Judgment  debtor  or  due  falm  or 
held  in  trust  for  him  and  to  procure  satisfaction  of  the  plaintUTs  de- 
mands, and  section  1872  providing  that  to  entitle  the  judgment  creditor 
to  maintain  such  action,  tbe  execution  must  have  been  issued  to  the  sher- 
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Iff  ot  tbe  eonnty  wbere  tbe  Jndgment  debtor  residea,  U  a  realdent  of  the 
state,  or,  If  not  a  residmt,  to  tbe  sberlff  of  tbe  county  where  be  has  an 
office  for  the  regular  transaction  of  business  In  person,  or,  if  he  has  no 
such  office,  to  tbe  sheriff  of  the  county  wbere  tbe  jadc^ent  roll  Is  filed, 
unless  issued  out  of  a  court  other  than  that  in  which  tbe  judgment  was 
rendered,  in  which  case  it  must  have  been  issued  to  tbe  sheriff  of  the 
county  where  a  transcript  of  the  jndgment  is  filed,  such  an  action  could 
not  be  maintained  wbere  the  jndgment  debtor  was  a  nonresident  and  bad 
no  ofllce  in  tbe  state,  and  tbe  judgment  was  recovered  in  tbe  Supreme 
Court  In  tbe  county  of  Bangs,  in  which  county  tbe  judgment  roll  was  filed, 
but  the  only  execution  was  issued  to  tbe  sheriff  ot  the  conn^  of  New 
York. 

[Ed.  Note.— For  other  cases,  see  Creditors'  Suit,  Cent  Dig.  H  46,  73-87 ; 
Dec.  Dig.  1 16.*] 

4.  Tbusts  (i  161*) — ^Rights  and  Rbmedies   or  Cbeditobs  or  Czstoi   Qux 

Tbust.  * 

Under  Real  Property  Law  (Consol.  Laws  1900,  c.  60)  i  98,  providing  that 
where  a  trust  is  created  to  receive  tbe  rents  and  profits  of  real  property, 
and  no  valid  direction  for  accumulation  is  given,  the  surplus  thereof  be- 
yond the  sum  necessary  for  the  education  and  support  of  tbe  beneficiary 
shall  be  liable  to  tbe  claims  of  bis  creditors  In  the  same  manner  as  other 
personal  property,  which  cannot  be  reached  by  execution,  wbere  the  bene- 
ficiary's wife  had  procured  a  separation  with  an  award  of  alimony,  she 
was  entitled  to  support  out  of  such  Income  before  any  part  could  be  ap- 
plied on  tbe  judgment 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  H  196,  195^,  197; 
Dec.  Dig.  i  161.»] 

5.  DiVOBCE  (I  266*) — ^AUdCONT — OBDKBS — COtXATXBAI.  AlTAOK. 

In  a  suit  to  apply  tbe  surplus  income  from  a  trust  beyond  that  neces- 
sary for  the  beneficiary's  support  to  a  judgment  against  him,  orders  in 
the  beneficiary's  wife's  action  for  a  seimration  allowing  alimony  were  con- 
clusive that  the  amount  allowed  was  a  reasonable  sum  for  her  support 
and  could  not  be  Ignored  or  collaterally  attacked,  especially  wbere  Uie 
wife  was  not  a  party  to  tbe  action. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  ii  722-724;  Dec. 
Dig.  I  266.*] 

6.  COTTBTfl  (I  2(a*) — ^WlIlS  (I  706*) — JmiClAL  CONSTBTTOTIOW— CoiXATEKAt  AT- 

TACK. 

A  surrogate's  court  had  ample  jurisdiction  in  passing  upon  the  account 
of  a  testamentary  trustee  to  construe  the  will,  and  its  decree  construing 
It  could  not  be  attacked  in  a  collateral  action. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  ||  86,  87;  Dec  Dig.  i 
201;*  WUls,  Cent  Dig.  |  1682;   Dec.  Dig.  t  706.*] 

7.  Wills  (|  688*)— Constbtjctiok — ^Dubation. 

A  testatrix  bequeathed  in  trust  an  amount  sufficient  to  produce  a  clear 
annual  income  of  $9,000,  to  be  paid  to  a  son  in  equal  quarterly  payments, 
upon  tbe  condition,  bowewer,  that  he  must  produce  evidence  satisfactory 
to  the  trustees  that  during  the  preceding  quarter  he  bad  applied  to  the 
benefit  support  maintenance,  and  education  of  his  two  children,  or  the 
Issue  or  survivor  of  them,  the  sum  of  f  1,260,  in  default  of  which  evidence 
tbe  income  was  to  be  paid  to  other  parties.  Held,  that  tbe  provision  for 
the  children's  benefit  did  not  cease  upon  their  attaining  their  majority 
but  continued  during  the  duration  of  tbe  trust  since  the  intent  of  the  tes- 
tatrix, and  riot  the  duty  of  the  beneficiary  in  morals  or  law  to  suppprt  his 
children,  was  tbe  test 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  ||  1631-1637;    Dec. 

Dig.  %  686.*] • 
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8.  TB17STS  (I  161*) — Sights  and   Reuedibs  ot  Cbbditors  o^  Ckstui  Que 

Tbust. 

Under  Real  Property  Law.  (Consol.  Laws  1900,  c.  60)  f  98,  proTldinf 
that  wbere  a  trust  is  created  to  receive  tbe  rents  and  profits  of  real  prop- 
erty, and  no  valid  direction  for  accumulation  is  given,  the  surplus  of  tbe 
rents  and  profits  beyond  a  sum  necessary  for  the  education  and  support 
of -the  beneficiary  shall  be  liable  to  the  claims  of  his  creditors  in  the  same 
manner  as  other  personal  property  which  cannot  be  reached  by  execution, 
the  beneficiary  of  the  trust  is  entitled  to  receive  an  income  sufficient  to 
support  him  in  the  manner  in  which  he  has  been  brought  up,  and  to  which 
he  has  been  accustomed  to  live,  and-in  which  the  creator  of  the  trust  evi- 
dently intended  that  he  should  live. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent.  Dig.  K  106,  105^,  197; 
Dec.  Dig.  i  151.»] 

9.  Trusts  (i  151*) — ^Rights  and   Reuxdies  of  Cbeditobs  or  Cestui  Qui 

Teust. 

Under  such  section,  the  burden  is  on  the  judgment  creditor  to  show 
what  income  is  reasonably  necessary  for  the  beneficiary's  proper  support 
the  presumption  being  that  the  creator  of  a  spendthrift  trust  calculated 
the  amount  that  would  be  necessary ;  and  hence,  where  there  was  no  evi- 
dence on  this  point,  it  was  error  for  the  court  arbitrarily  to  fix  an  amount 
as  sufficient  for  the  beneficiary's  support 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  H  106,  105^.  197; 
Dec.  Dig.  §  151.*] 

Appeals  from  Special  Term,  New  York  County. 

Two  actions  by  Jeanette  Demuth  against  George  Kemp,  impleacled, 
etc.,  and  against  George  Kemp  and  others,  as  trustees,  and  others,  re- 
spectively. From  the  Judgments  (70  Misc.  Rep.  516,  140  N.  Y.  Supp. 
152),  defendants  appeal,  and  plaintiff  files  cross-appeal.  Reversed,  and 
complaint  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS.  JJ. 

J.  S.  McDonogh,  of  New  York  City,  for  plaintiff. 

Joseph  Brewster,  of  New  York  City,  for  defendant  Kemp. 

John  Larkin,  of  New  York  City,  for  defendant  trustees. 

SCOTT,  J.  The  two  judgments  brought  up  by  these  appeals  re- 
late to  the  disposition  of  the  income  derived  by  the  defendant  Geoi^ 
Kemp  from  two  separate  trusts  created  by  the  wills  of  his  father  and 
mother.  The  two  causes  were  tried  together  and  were  considered  to- 
gether by  the  justice  who  rendered  the  judgments  appealed  from.  It 
will  be  most  convenient  also  to  consider  the  two  appeals  together. 

The  plaintiff  holds  a  judgment  against  defendant  George  Kemp  for 
a  considerable  sum  of  money.  It  was  recovered  on  May  14,  1902,  and, 
save  for  some  insignificant  payments,  it  remains  wholly  unpaid  and 
unsatisfied.  The  defendant  George  Kemp  is  in  receipt  of  income  from 
two  sources,  under  separate  trusts  created  by  his  parents.  George 
Kemp,  the  elder,  died  leaving  a  will  which  was  admitted  to  probate 
on  December  27,  1893.  By  this  will  and  a  codicil  thereto  he  gave  to 
his  trustees  a  fund  of  $150,000  to  be  held  by  them  during  the  life- 
time of  George  Kemp,  the  younger,  the  present  defendant.  Out  of 
the  income  from  this  trust  fund  the  trustees  were  directed  to  pay  to 
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George  Kemp,  the  younger,  the  annual  income  of  $6,000,  with  the  pro- 
viso that,  if  said  fund  should  fail  to  produce  said  sum  in  any  year, 
the  deficit  should  be  made  up  out  of  other  revenues  of  the  estate.  By 
a  clause  in  the  will,  to  which  clause  the  codicil  was  also  made  subject, 
it  was  provided  that  the  trustees  need  not  pay  any  part  of  the  income 
directly  into  the  hands  of  said  George  Kemp,  the  younger,  "if  and  in 
so  far  as  they  shall  consider  it  injudicious  to  do  so,  but  that  in  the 
application  of  such  net  income  to  the  use  of  said  George  Kemp,  Jr., 
they  shall  be  governed  by  their  own  judgment  and  discretion  and 
shall  apply  the  same  to  his  use  in  such  way  and  manner  as  they  shall 
consider  most  useful  and  beneficial  to  him. ' 

The  testator  gave  to  his  wife,  Juliet  A.  Kemp,  two-fifths  of  his  re- 
siduary estate  for  her  life,  with  a  power  of  appointment  by  will.  Juliet 
A.  Kemp  died  leaving  a  will  which  was  admitted  to  probate  on  January 
7,  1897.  In  the  attempted  exercise  of  her  power  of  appointment  she 
gave  to  her  executors,  as  trustees,  such  a  proportion  of  the  estate  de- 
vised for  her  benefit  by  her  husband  as  should  produce  a  clear  an- 
nual income  of  $9,000  to  be  paid  to  George  Kemp,  the  younger,  in 
equal  quarter  yearly  payments,  upon  the  somewhat  unusual  condition, 
however,  that,  before  any  quarter  yearly  payment  was  made  to  him, 
he  must  produce  to  the  trustees  evidence  satisfactory  to  them  that  he 
(the  said  George  Kemp,  the  younger)  had,  "during  the  three  months 
immediately  preceding  the  expiration  of  said  quarter,  applied  to  the 
use,  benefit,  support,  maintenance,  and  education  of  his  two  children, 
Chouteau  Kemp  and  Gladys  Kemp,"  or  the  issue  or  survivor  of  them, 
the  sum  of  $1,250.  In  default  of  the  production  of  such  satisfactory 
evidence,  the  trustees  were  directed  to  pay  the  whole  income  of  that 
quarter  "to  such  of  the  children  of  my  said  husband,  George  Kemp 
(other  than  my  said  son  George  Kemp),  as  shall  be  living,"  and  to  the 
living  issue  of  any  deceased  child  other  than  George  Kemp.  At  the 
death  of  George  Kemp  the  trust  in  his  favor  is  to  terminate,  and  the 
trust  estate  is  to  be  divided  between  the  surviving  children  of  the 
testatrix  and  the  then  living  issue  of  any  deceased  child  other  than 
said  George  Kemp,  the  younger.  A  question  appears  to  have  arisen  as 
to  the  validity  of  this  attempt  on  the  part  of  Juliet  A.  Kemp  to  exer- 
cise the  power  of  appointment  given  to  her  by  the  will  of  her  husband, 
wherefore,  to  set  any  such  question  at  rest,  Marion  Morgan  Kemp, 
Juliet  Augusta  Tyng,  and  Arthur  Tryon  Kemp,  all  of  the  children  of 
George  Kemp,  the  elder,  and  Juliet  A.  Kemp,  except  George  Kemp, 
the  younger,  executed  an  agreement  with  the  trustees  under  the  will 
of  George  Kemp,  the  elder,  and  the  trustees  under  the  will  of  Juliet  A. 
Kemp  whereby  they  acknowledged  and  declared  that  the  gift,  de- 
vise, bequest,  and  appointment  by  the  will  of  the  said  Juliet  A.  Kemp, 
deceased,  for  the  benefit  of  George  Kemp,  the  younger,  are  in  all  re- 
spects valid  and  efiFectual. 

In  the  year  1900  an  action  was  commenced  in  the  Supreme  Court 
by  the  executors  and  trustees  under  the  will  of  George  Kemp,  the 
elder,  against  the  trustees  under  the  will  of  Juliet  A.  Kemp  and  all 
persons  interested  under  the  wills  for  a  construction  of  the  will  of 
said  George  Kemp,  the  elder,  a  settlement  of  the  accounts  of  the 
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plaintiffs,  a  determination  of  the  rights  of  the  several  parties,  and 
an  adjudication  as  to  the  validity  of  the  attempted  execution  by  Juliet 
A.  Kemp  of  the  power  conferred  upon  her  by  the  wiU  of  her  hus- 
band. The  final  judgment  in  that  action,  entered  on  August  19, 
1903,  affirmed  the  validity  of  the  attempted  exercise  of  the  power 
of  disposition  given  her  by  her  husband's  will  and  of  the  agreement 
above  recited,  executed  by  the  children  of  George  and  Juliet  A.  Kemp, 
other  than  the  present  defendant  George  Kemp.  It  was  further  held 
that  said  George  Kemp,  the  younger,  had  no  estate  or  interest  in  the 
lands,  nor  in  the  real  or  personal  estate  of  the  said  George  Kemp,  de- 
ceased, other  than  as  beneficiary  of  the  trust  created  by  the  will  of  said 
George  Kemp,  deceased,  to  provide  an  annual  income  of  $6,000  for 
his  bendit  during  his  life  and  as  beneficiary  of  the  trust  created  by 
the  will  of  JuUet  Augusta  Kemp,  deceased,  to  provide  an  aimual  net 
income  of  ^,000  for  his  bendit  during  his  life. 

George  Kemp,  the  younger,  failed  to  produce  to  the  trustees  under 
the  will  of  Juliet  A.  Kemp,  deceased,  satisfactory  evidence  that  he  had 
expended  during  any  quarter  for  the  use  and  benefit,  support,  mainte- 
nance, and  education  of  his  children  the  sum  which  his  mother,  by 
her  will,  had  directed  that  he  should  expend  as  a  condition  of  re- 
ceiving the  quarterly  installment  of  income.  The  trustees  thereupon, 
and  on  December  18,  1903,  began  a  proceeding  in  the  Surrogate's 
Court  of  the  county  of  New  York  for  a  settlement  of  theiiyaccounts, 
and  incidentally  for  a  construction  of  the  will  of  Juliet  A.  Kemp,  de- 
ceased, and  for  instructions.  To  this  proceeding  sdl  persons  interested 
in  the  estates  of  George  Kemp,  the  elder,  and  Juliet  A.  Kemp  were 
made  parties.  On  December  7,  1905,  a  decree  in  said  proceeding  was 
made  in  said  Surrogate's  Court,  wherein,  among  other  things,  it  was 
adjudged  as  follows:  • 

"Ordered,  adjudged,  and  decreed,  by  way  of  constmctlon  of  tbe  said  tmst 
of  1375,000,  as  aforesaid,  that  during  the  life  of  George  Kemp  as  to  all  quar- 
ter yearly  payments  of  $2,260  hereafter  i>ayable  from  said  trust  fund,  be- 
ginning with  the  one  payable  November  1,  1906,  the  accountants,  as  trustees, 
on  production  by  any  one  In  behalf  of  said  Chouteau  and  Gladys  Kemp,  the 
survlTor  and  their  Issue,  of  evidence  satisfactory  to  sncb  trustees  showing 
that  during  three  months  Immediately  preceding  the  expiration  of  such  quar- 
ter there  has  been  applied  to  the  use  and  benefit,  support,  maintenance,  and 
education  of  Chouteau  and  Gladys  Kemp,  or,  If  either  of  them  shall  hare 
died,  to  the  use,  benefit,  support,  maintenance,  and  education  of  the  sorrlTOT 
of  them  and  the  Issue  of  the  one  of  them  who  shall  have  died,  or,  if  both  of 
such  children  shall  have  died,  to  the  use  and  benefit,  support,  maintenance, 
and  education  of  the  issue  of  such  children,  or,  if  one  of  them  shall  have  died 
without  leaving  issue  who  shall  at  the  time  being  be  living,  of  the  issue  of 
the  other  of  them  of  the  sum  of  $1,250,  or  that  It  has  been  properly  deposited 
In  the  bank  account  kept  by  said  general  guardian  of  said  infants,  and  each 
of  them,  or  that  it  has  been  Invested  in  securities  authorized  by  law  by  the 
said  general  guardian  for  said  children,  and  each  of  them,  or  after  they  or 
each  of  them  became  of  age  it  has  been  satisfactorily  shown  that  each  has 
used  his  or  her  share  for  the  above-mentioned  purposes,  tbe  said  trustees 
shall  pay  the  sum  of  $1,260  for  each  quarter  directly  to  the  general  guardian 
of  said  infants  for  tbe  purposes  aforesaid,  or,  if  the  said  children  shall  then 
be  of  age,  to  said  Chouteau  and  Gladys  Kemp  or  the  issue  of  either  or  botb 
of  them  for  the  same  purposes.  The  balance  of  each  said  quarterly  payment, 
to  wit,  $1,000,  shall  be  paid  by  said  trustees  directly  to  George  Kemp;  and 
such  payments  of  quarterly  yearly  installments  in  the  manner  herein  directed 
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shall  be  deemed  and  taken  to  be  a  full  compllanoe  with  the  intent  and  par- 
pose  of  the  testator  as  ezpreased  In  her  wllL" 

Lik  Kemp,  the  wife  of  George  Kemp,  the  younger,  began  an  action 
for  a  separation  against  him  in  the  Supreme  Court,  and  on  June  10, 
1903,  an  order  was  made  allowin|^  her  tempocary  alimony  of  $2,500 
a  year  and  directing  that  it  be  paid  to  her  by  the  trustees  under  the 
will  of  George  Kemp,  the  elder,  out  of  the  income  provided  by.  that 
will  to  be  paid  to  George  Kemp,  the  younger.  This  alimony  was  in- 
creased to  $3,000  per  annum  by  an  order  dated  June  10,  1903.  These 
orders  are  still  in  force. 

In  September  1910,  the  plaintiff  herein  issued  an.execiition  to  the 
sheriff  of  Kings  county,  under  the  provisions  of  section  1391,  Code 
of  Civil  Procedure,  directing  said  sheriff  to  collect  from  the  trustees 
under  the  will  of  George  Kemp,  the  elder,  and  the  trustees  under  the 
will  of  Juliet  A.  Kemp,  10  per  cent,  of  the  income  by  said  wills  di- 
rected to  be  paid  to  George  Kemp  the  younger.  The  said  trustees 
have  accordingly  withheld  and  now  hold  said  10  per  cent  The  finan- 
cial situation  of  George  Kemp,  the  younger,  defendant  herein,  at  the 
time  of  the  commencement  of  this  action  may  therefore  be  summa- 
rized as  follows :  He  owed  the  plaintiff  a  large  sum  upon  an  unsatis- 
fied judgment.  He  was  entitled  under  the  will  of  his  father  to  an 
annual  income  of  $6,000,  of  which  $3,000  was  required  by  the  order  of 
the  court  to  be  paid  directly  to  his  wife.  He  was  entitled  under  the 
will  of  his  mother  to  an  annual  income  of  $9,000,  of  which  $5,000  was 
required  to  be  paid  or  expended  for  the  benefit  of  his  two  children. 
An  execution  was  outstanding  under  which  $1,500  per  annum,  being 
10  per  cent,  of  his  income  from  all  sources,  was  impounded  under  sec- 
tion 1391,  Code  of  Civil  Procedure  to  be  applied  to  the  payment  of 
plaintiff's  judgment.  This  left  to  the  said  George  Kemp,  the  younger, 
from  both  trust  funds  a  net  income  of  $5,500,-  being  $2,400  from  the 
trust  fund  created  by  the  will  of  George  Kemp,  the  elder,  and  $3,100 
from  the  trust  fund  created  by  the  will  of  Juliet  A.  Kemp. 

The  court  at  Special  Term,  by  the  orders  appealed  from,  has  held : 

(1)  That  the  alimony  of  $3,000  per  annum  shall  continue  to  be  paid  to 
Lila  Kemp,  the  wife  of  said  George  Kemp,  out  of  the  income  derived 
from  the  trust  fund  created  by  the  will  of  George  Kemp,  the  elder. 

(2)  That  it  was  the  intention  and  true  construction  of  the  will  of  Juliet 
A.  Kemp  that  the  provision  therein  made  for  the  use  and  benefit,  sup- 
port, maintenance,  and  education  of  Chouteau  Kemp  and  Gladys 
Kemp,  children  of  George  Kemp,  the  younger,  should  continue  only 
during  the  minority  of  said  children,  and,  since  they  have  both  at- 
tained full  age,  all  pajrments  to  them  or  for  their  benefit  should  cease. 

(3)  That,  all  the  income  derived  from  both  trust  funds,  less  $3,000 
per  annum  to  be  paid  to  the  wife  of  said  George  Kemp,  the  younger, 
and  $3,000  per  annum  to  be  paid  to  said  George  Kemp  for  his  own 
support  and  maintenance,  shall  be  paid  to  plaintiff  on  account  of  her 
judgment.  (4)  That  the  execution  against  10  per  cent,  of  the  income 
of  said  George  Kemp,  the  younger,  be  withdrawn  and  the  proceedings 
to  collect  said  10  per  cent,  by  execution  be  discontinued. 

The  plaintiff  by  her  appeal  calls  in  question  the  continued  payment 
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of  alimony  to  the  wife  of  George  Kemp,  and  also  the  amount  ($3,000 
per  annum)  allowed  to  said  George  Kemp  for  his  separate  maintenance. 
She  also  objects  to  the  requirement  that  the  proceedings  under  section 
1391,  Code  of  Civil  Procedure,  be  discontinued.  The  defendant 
George  Kemp  and  the  defendants  trustees  appeal  generally  from  both 
judgments. 

[l^S]  We  are  met  at  the  threshold  of  the  case  with  an  objection 
by  the  defendant  George  Kemp  which  goes  to  the  right  of  the  plain- 
tiff to  maintain  the  action.  It  is  said  that  the  complaint  is  insufficient 
to  sustain  the  judgment  because  it  is  not  alleged,  nor  was  it  proven, 
that  an  ex«:ution  upon  plaintiff's  judgment  had  been  issued  and  re- 
turned unsatisfied  in  the  manner  required  by  sections  1871  and  1872  of 
the  Code  of  Civil  Procedure.  This  objection  was  taken  at  Special 
Term  both  at  the  opening  of  the  case  and  at  its  close,  and  decision 
was  reserved.  No  express  decision  was  made  unless  the  action  of 
the  court  in  rendering  judgment  in  favor  of  the  plaintiff  may  be  con- 
sidered as  in  effect  overruling  the  objection.  The  point  is  a  serious 
one.  The  actions  are  brought  under  section  98  of  tfie  Real  Property 
Law  (Laws  1909,  c.  52 ;  Consol.  Laws  1909,  c.  SO),  which  provides : 

"Where  a  tmst  Is  created  to  receive  the  rents  and  profits  of  real  property, 
and  no  valid  direction  for  accumulation  Is  given,  the  snrplns  of  snch  rents 
and  profits,  beyond  the  sum  necessary  for  the  education  and  support  of  the 
beneficiary,  shall  be  liable  to  the  clalnis  of  his  creditors  in  the  same  manner 
as  other  personal  property,  which  cannot  be  reached  by  execution." 

It  is  well  settled  that  this  provision  also  applies  to  income  derived 
from  trusts  of  personal  property.  It  was  questioned  at  one  time  wheth- 
er or  not  the  Code  provisions  relating  to  the  issue  and  return  of  an 
execution  against  the  property  of  the  judgment  debtor,  as  a  prerequi- 
site of  a  creditor's  action,  applied  to  an  action  brought  to  reach  surplus 
income  under  this  section,  but  it  was  finally  determined  that  thcj' 
do,  and  this  is  now  accepted  as  the  settled  law.  Dittmar  v.  Gould, 
60  App.  Div.  94,  69  N.  Y.  Supp.  708;  Sherman  v.  Tucker,  60  App. 
Div.  127,  69  N.  Y.  Supp,  850;  Butler  v.  Baudouine,  84  App.  Div.  215, 
82  N.  Y.  Supp.  773,  affirmed  177  N.  Y,  530,  69  N.  E.  1121.  In  the 
allegations  of  the  complaint,  admitted  by  the  answer  of  the  defendant 
Kemp,  are  that  said  Kemp  is  a  resident  of  Paris,  France ;  that  plain- 
tiff's judgment  was  recovered  in  the  Supreme  Court  in  the  county  of 
Kings,  and  that  the  judgment  roll  was  filed  in  the  office  of  the  deik  of 
Kings  county;  that  a  transcript  of  said  judgment  was  filed  and  said 
judgment  docketed  in  the  office  of  the  clerk  of  the  county  of  New 
York;  that  an  execution  on  said  judgment  was  issued  to  the  sheriff 
of  the  county  of  New  York  and  returned  unsatisfied.  No  evidence 
to  the  contrary  of  these  facts  appears  in  the  record,  nor  does  it  «p- 
pear  that  said  Kemp  has  or  had  an  office  for  the  regular  transaction 
of  business  in  the  county  of  New  York.  These  allegations  do  not 
show  that  the  prerequisites  prescribed  by  statute  for  the  maintenance 
of  an  action  like  the  present  have  been  complied  with.  Section  1872, 
Code  of  Civil  Procedure,  provides  as  follows: 

"To  entitle  the  Judgment  creditor  to  maintain  an  action  as  prescribed  in 
the  last  section,  the  execution  must  have  been  Issued  as  follows:  (1)  If,  at 
the  time  of  the  conunencement  of  the  action,  the  Judgment  debtor  is  a  nsl- 
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dent  of  the  state,  to  the  sherifF  of  tbe  county  where  he  resides.  (2)  If  he  Is 
not  then  a  resident  of  the  state,  to  the  sheriff  of  the  county  where  he  has  an 
office,  for  the  regular  transaction  of  business  In  person ;  or  If  he  has  no  such 
office  within  the  state,  to  the  sheriff  of  the  county  where  tbe  judgment  roll 
Is  filed,  unless  the  execution  was  Issued  out  of  a  court,  other  than  the  court 
in  which  the  Judgment  was  rendered ;  in  which  case.  It  must  have  been 
issued  to  the  sheriff  of  the  county  where  a  transcript  of  tbe  Judgment  is  filed." 

It  seems  to  be  plain  that  the  plaintiff  failed  to  lay  the  necessary 
foundation  for  this  action.  To  do  so,  under  the  circumstances  of  the 
case,  the  execution  should  have  been  issued  to  the  sheriff  of  Kings 
county,  for  it  was  in  that  county  that  the  judgment  roll  was  filed. 
The  objection  of  the  defendant  Kemp  is  therefore  fatal  to  the  main- 
tenance of  the  action. 

[4,  S]  But,  even  if  this  objection  were  not  fatal,  we  should  still  be 
unable  to  affirm  the  judgment  appealed  from.  It  is  clear  that  tbe 
Special  Term  was  correct  in  affirming  the  right  of  George  Kemp's 
wife  to  be  paid  the  alimony  awarded  to  her  by  the  orders  of  the  court. 
Certainly  she  was  entitled,  as  his  wife,  to  support  out  of  his  income. 
Wetmore  v.  Wetmore,  149  N.  Y.  520,  44  N.  E.  169,  33  L.  R.  A.  708, 
52  Am.  St.  Rep.  752.  The  orders  fixing  the  amount  of  alimony  are, 
while  unreversed,  conclusive  adjudications  that  the  sum  of  $3,000  per 
aimum  is  a  reasonable  sum  to  be  allowed  the  wife  for  her  support, 
and  they  certainly  cannot  be  ignored  or  set  aside  in  a  collateral  pro- 
ceeding, especially  in  the  absence  of  the  wife  who  is  not  a  party  to 
the  action. 

[8,  7]  The  court  erred  in  ignoring  the  surrogate's  decree  construing 
the  will  of  Juliet  A.  Kemp  and  in  holding  that  the  provision  made  in 
that  will  for  the  benefit  of  the  two  children  of  George  Kemp  was  in- 
tended to  provide  for  them  only  during  infancy.  In  the  first  place 
the  Surrogate's  Court  had  ample  Jurisdiction,  as  incidental  upon  its 
authority  to  pass  upon  the  trustees'  accounts,  to  construe  the  will 
(Garlock  v.  Vandervoort,  128  N.  Y.  374,  28  N.  E.  599),  and  the  decree 
construing  it  was  a  valid  exercise  of  that  authority.  It  is  not  open 
to  collateral  attack,  especially  in  the  absence  of  the  children  affected. 
In  the  second  place,  we  find  no  support  in  the  will  of  Juliet  A.  Kemp 
for  the  assumption  that  she  intended  that  the  children  of  George 
Kemp  should  benefit  from  the  trust  estate  only  during  their  minority. 
The  question  is  not  whether  George  Kemp  "is  required  either  in  morals 
or  law  to  support  adult  children  who  have  married  and  who  do  not 
live  with  him,"  to  quote  from  the  opinion  of  the  learned  justice  at 
Special  Term,  but  what  provision  did  Juliet  A.  Kemp,  the  creator  of 
the  trust,  intend  as  to  the  benefit  her  grandchildren  should  derive 
from  the  trust  estate?  The  provision  for  the  payment  of  $5,000  a 
year  to  the  two  children  of  George  Kemp  is  not  in  terms  limited  to 
the  support  and  education  during  infancy,  but  is  made  for  their  use 
and  benefit,  support,  maintenance,  and  education  without  limitation  of 
time  except  the  duration  of  the  trust  which  will  terminate  at  the  death 
of  George  Kemp.  While  the  necessity  for  their  education  piay  or 
may  not  have  terminated  with  their  minority,  the  necessity  for  their 
support  and  maintenance  did  not  end  then,  nor  the  desirability  of 
having  a  fixed  income  appropriated  to  their  use  and  bendit    A  sig- 
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nificant  indication  that  Juliet  A.  Kemp  did  not  intend  that  the  provi- 
sion for  the  benefit  of  her  grandchildren  should  continue  oti^  during 
their  minority  is  to  be  found  in  the  fact  that  the  provision  is  in  terms 
extended  to  the  issue  of  either  of  said  grandchildren  who  might  die. 

[8,  9]  We  are  also  of  the  opinion  that  the  court  erred  in  fixing  ar- 
bitrarily, without  evidence,  upon  the  sum  of  $3,000  per  annum  as  a 
reasonable  amount  to  be  paid  to  George  Kemp  for  his  support  and 
maintenance,  There  are  two  rules  which  seem  to  be  well  settled  in 
cases  like  the  present.  The  first  is  that  the  beneficiary  of  the  tfust 
is  entitled  to  receive  an  income  sufficient  to  sui)port  him  in  the  man- 
ner in  which  he  has  been  brought  up,  and  to  which  he  has  been  accus- 
tomed to  live,  and  in  the  manner  in  whidi  the  creator  of  the  trust 
evidently  intended  that  he  should  live.  Genet  v.  Beekman,  45  Barb. 
382;  Stow  v.  Chapin,  51  Hun,  640,  4  N.  Y.  Supp.  496;  Moulton  v. 
De  Ma  Carty,  6  Rob.  533.  The  case  of  Tolles  v.  Wood,  99  N.  Y.  616, 
1  N.  E.  251,  more  fully  reported  in  16  Abb.  N.  C.  1,  upon  which  plain- 
tiff much  relies,  is  not  to  the  contrary,  because  in  that  case  it  appeared 
that  the  amount  necessary  and  reasonable  for  the  judgment  debtor's 
support  had  been  agreed  upon,  and  the  agreement  acted  upon  for 
some  years  before  die  commencement  of  tiie  creditor's  action,  and 
the  court  merely  adopted  the  sum  thus  agreed  upon.  The  second  rule 
is  that  the  burden  rests  upon  the  plaintiff  to  show  what  is  reasonably 
necessary  for  the  proper  support  of  the  judgment  debtor  in  accordance 
with  the  foregoing  rule.  The  presumption  is  that  the  creator  of  a 
spendthrift  trust,  such  as  are  bo^  of  these  before  the  court,  calculated  ' 
the  amount  that  would  be  necessary  to  support  tiie  spendthrift  in  the  I 
manner  and  station  that  such  creator  desired  his  beneficiary  to  be 
suppdrted  in.  If  his  provision  was  larger  than  afterwards  proved  to 
be  necessary,  it  is  for  the  judgment  creditor  to  prove  that  fact.  Kil- 
roy  v.  Wood,  42  Hun,  636;  Card  v.  Meincke,  72  Hun,  299,  25  N.  Y. 
Supp.  1119;  Bunnell  v.  Gardner,  4  App.  Div.  321,  38  N.  Y.  Supp.  569; 
Stow  V.  Chapin,  supra.  The  plaintiff  made  no  attempt  to  sustain  this 
burden  of  proof  beyond  offering  some  obviously  insufficient  evidence, 
which  was  properly  rejected.  In  fact,  neither  party  produced  evi- 
dence upon  the  subject,  and  the  conclusion  at  which  the  court  arrived 
as  to  the  proper  amount  to  be  allowed  is  wholly  without  any  evidence 
to  support  it.  Such  a  finding  cannot  be  sustained.  Under  all  the  cir- 
cumstances, we  certainly  cannot  say  that  the  net  clear  income  left  to 
the  defendant  after  the  payments  required  to  be  made  to  his  wife 
and  to  or  for  the  benefit  of  his  children  is  so  large  as  to  be  unreason- 
able, although  proper  evidence  might  show  that  it  is. 

We  are  not  called  upon  to  determine  upon  what  sum  the  10  per 
cent,  execution  operates.  That  can  more  properly  be  determined  in 
an  action  brought  to  enforce  the  execution.  It  follows,  from  the  in- 
sufficient allegation  and  proof  as  to  the  issue  and  return  of  an  execu- 
tion against  &e  defendant  Kemp's  property,  that  the  complaint  must 
be  dismissed,  with  costs  in  each  action,  in  all  courts,  to  the  defendant 
trustees.    All  concur. 
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(159  App.  DlT.  829.) 

PEOPLB  T.  NEW  TOSS  CENT,  ft  H.  R.  B.  CO. 

(Sapi«me  Court,  Appellate  Division,  Slist  Department    Decemlier  8,  1918.) 

1.  MCRIOIFAI.  COSPORATIOirS  (f  006*) — ObDIKANCES— POWKB. 

Wbere  a  steam  railroad  was  by  state  law  cbartered  to  operate  npon  cer- 
tain streets  of  New  York  City,  neltber  the  d^  of  New  York,  nor  any  of 
Its  departments,  coold  prohibit  tbe  use  of  locomotiTe  engines,  and  hence 
the  railroad  cannot  be  convicted  of  a  violation  of  Sanitary  Code,  S  ^^h 
prohibiting  any  person  from  discharging  dense  smoke  from  any  locomo- 
tive where  the  smoke  discharged  was  no  more  than  was  necessary  to  the 
operation  of  the  railroad. 

[Ed.  Note. — For  other  cases,  see  Hnnidpal  Corporations,  Cent  Dig.  | 
1339 ;  Dec.  Dig.  |  606.*] 

2.  Railroads  (S  255*) — Suokk  Obdinarces— PBosEOunon. 

In  a  prosecution  under  Sanitary  Code  of  New  York  City,  t  181,  pro- 
hibiting any  person  from  permitting  the  discharge  of  dense  smoke  from 
any  building,  locomotive,  etc.,  evidence  that  a  rtdlroad  company  owning 
locomotives  had  adopted  the  best  method  for  lighting  their  fires  is  admis- 
sible, where  it  liad  been  chartered  by  state  law  to  operate  steam  loco- 
motives within  the  dty. ' 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  H  778-788 ;  Dec. 
Dig.  {  255.*] 

Appeal  from  Court  of  Special  Sessions  of  City  of  New  York. 

The  New  York  Central  &  Hudson  River  Railroad  Company  was 
convicted  of  violation  of  section  181,  New  York  City  Sanitary  Code, 
by  the  emission  of  dense  smoke  from  its  locomotives,  and  it  appeals. 
Reversed. 

Argued  before  INGRAHAM,  P.  T.,  and  McLAUGHUN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

William  Mann,  of  New  York  City,  for  appellant 
William  £.  C.  Mayer,  of  Brooklyn,  for  respondent. 

INGRAHAM,  P.  J.  It  does  not  appear  that  the  constitutionality  of 
section  181  of  tht  Sanitary  Code  was  challenged  in  the  trial  court, 
but  it  has  been  on  the  argument  of  the  appeal.  We  do  not  deem  it 
necessary  to  pass  upon  the  constitutionality  of  the  section  in  deciding 
this  appeal 

The  defendant  is  a  domestic  corporation  authorized  to  operate  a 
line  of  railroad  in  the  city  of  New  York  and  expressly  authorized  by 
law  to  operate  its  railroad  by  steam  locomotives.  That  seems  to  have 
been  conceded  by  the  plaintiff  upon  the  trial  of  the  action.  The  de- 
fendant railroad  company  was  organized  under  chapter  917  of  the 
Laws  of  1869.  The  various  acts  originally  incorporating  the  railroad 
companies  which  were  consolidated  in  the  defendant  corporation  are 
referred  to  in  the  opinions  in  the  case  of  N.  Y.  Central  &  H.  R.  R.  Co. 
v.  City  of  New  York,  142  App.  £)iv.  578. 127  N.  Y.  Supp.  513,  affirmed 
202  N.  Y.  224,  95  N.  E.  638.  The  result  of  these  various  acts  was  to 
confer  upon  the  defendant  a  franchise  to  operate  a  steam  railroad  on 
certain  streets  in  the  city  of  New  York ;  the  motive  power"  being  steam 
locomotives.  The  state  has  thus  by  its  superior  power  authorized  the 
defendant  to  use  steam  locomotives  within  the  city  of  New  York  for 

•For  otliar  casas  aao  lam*  topic  &  i  MUMsaa  in  Doo.  A  Am.  Dlgi.  130!  to  data,  *  Rop'r  IndosM 
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the  purpose  of  operating  the  franchise  granted  to  it.  In  the  case  above 
cited,  the  question  was  whether  the  city  of  New  York  had  power  to 
require  a  railroad  company  to  remove  certain  of  its  tracks  in  certain 
avenues  in  the  city  of  New  York;  the  claim  of  the  plaintiff  in  that 
case  being  that  the  right  to  occupy  the  streets  was  derived  from  the 
state  and  the  Legislature  and  that  such  right  had  never  been  taken 
away  and  could  only  be  taken  away  by  the  power  that  granted  it, 
i.  e.,  the  state  itself.    The  court  stated  its  conclusion  as  follows : 

"The  question  npon  which  this  Iltlgatlon  tnrns  la  whether  the  plalntlfl  c&n 
lawfully  be  put  off  the  streets  by  the  city  of  New  York.  The  act  of  the  Leg- 
islature which  permLtted  the  Hudson  River  Railroad  Company  to  go  there  63 
years  ago,  and  which  the  Legislature  has  seen  fit  to  leave  In  full  force  and 
effect  ever  since,  compels  us  to  answer  that  questlou  In  the  negative."  202 
N.  Y.  224,  95  N.  E.  638. 

The  defendant  thus  operating  its  road  under  legislative  authority 
maintained  in  the  city  of  New  York  a  roundhouse  which  was  used  for 
the  purpose  of  storing  its  locomotives  used  in  operating  its  railroad. 
That  roundhouse  had  been  in  existence  for  many  years. 

[1]  Some  time  before  September,  1912,  a  Samtary  Code  had  been 
passed  by  tiie  board  of  health,  and,  by  section  1172  of  the  Charter 
(Laws  1901,  c.  466),  the  Sanitary  Code  that  was  in  force  in  the  city 
of  New  York  on  the  1st  of  January,  1902,  was  declared  to  be  binding 
and  in  full  force  except  as  it  may  from  time  to  tinoe  be  revised,  altered, 
amended,  or  annulled  as  therein  provided;  and  authority  was  given  to 
the  board  of  health  to  add  to  it  and  to  alter,  amend,  or  annul  any  part 
of  the  said  Sanitary  Code  and  to  publish  additional  provisions  for  the 
securing  of  life  and  health  in  the  city  of  New  York.  In  September, 
1912,  section  181  of  the  Sanitary  Code  then  in  force  provided  as  fol- 
lows : 

"No  person  shall  cause,  suffer  or  allow  dense  smoke  to  be  discharged  from 
any  building,  vessel,  stationary  or  locomotive  engine  or  motor  vehicle,  place 
or  premises  within  the  city  of  New  York,  or  upon  the  waters  adjacent  there- 
to, within  the  Jurisdiction  of  said  dty." 

The  record  does  not  show  that  this  section  of  the  Sanitary  Code  was 
introduced  in  evidence  on  the  trial  before  the  Court  of  Special  Ses- 
sions, but  no  point  is  made  of  this  by  the  defendant.  Nor  does  it  ap- 
pear that  this  provision  of  the  Sanitary  Code  was  in  force  at  the  time 
of  the  adoption  of  the  Charter,  or  whether  it  was  afterwards  passed  by 
virtue  of  the  powers  therein  conferred  upon  the  board  of  health.  In 
September  and  October,  1912,  smoke  issued  from  this  roundhouse  be- 
cause by  the  lighting  of  fires  in  these  locomotive  engines,  and  this  pro- 
ceeding was  commenced  against  the  defendant  by  the  issuing  of  a 
summons  by  a  city  magistrate  requiring  the  defendant  to  attend  and 
answer  for  a  violation  of  this  section  of  the  Sanitary  Code.  The  exam- 
ination before  the  magistrate  resulted  in  the  holding  of  the  defendant 
for  trial.  The  trial  came  on  before  the  Court  of  Special  Sessions, 
where  the  defendant  was  convicted,  and  from  the  judgment  entered 
thereon  the  defendant  appeals. 

The  defendant  operating  this  franchise  under  the  express  authority 
of  the  state  which  authorized  it  to  use  within  the  city  of  New  York 
locomotive  engines  propelled  by  steam,  there  was  granted  to  the  de- 
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fendant  all  incidental  po>(v«rs  and  authority  to  effectively  operate  the 
franchise  granted  so  far  as  it  was  necessary  to  generate  steam  in  its 
locomotive  engines. 

It  is  quite  clear  that  neither  the  city  of  New  York  nor  any  of  its  de- 
partment had  power  to  compel  the  defendant  to  cease  operating  its 
railroad  trains  through  these  streets  in  the  city  of  New  York  or  pro- 
hibit the  use  of  locomotive  engines  in  the  operation  of  its  road  or  the 
exercise  of  its  franchise,  and,  if  so,  no  city  ordinance  or  regulation 
could  be  passed  by  any  department  of  the  city  government  which 
would  so  restrict  the  use  by  the  defendant  of  its  locomotives  as  to  sub- 
stantially prevent  the  free  exercise  of  the  authority  granted  by  the 
Legislature.    The  Sanitary  Code  provides  that : 

"No  person  aball  cause,  suffer  or  allow  dense  smoke  to  be  discharged  from 
any  bnUding  •  •  •  locomotive  engine  or  motor  vehicle,  place  or  premises 
•    •    •    within  the  JurisdlcUon  of  said  city." 

[2]  Assuming  that  the  city  authorities  had  power  to  regulate  the 
use  of  locomotive  engines  within  the  the  city  of  New  York,  that  power 
to  regulate  could  not  extend  so  as  to  unreasonably  interfere  with  or 
make  impossible' the  use  of  such  locomotive  engines  by  the  defendant. 
Steam  cannot  be  generated  on  a  locomotive  engme  without  the  applica- 
tion of  heat  in  some  form.  At  the  time  of  the  passage  of  the  various 
acts  under  which  the  defendant  is  authorized  to  use  steam  locomotives 
upon  its  road  within  the  city,  the  use  either  of  wood  or  coal  upon  the 
locomotive  engine  was  the  method  of  generating  steam.  It  is  clear 
that  the  ignition  of  this  fuel  is  always  accompanied  by  more  or  less 
smoke,  and  in  a  prosecution  under  this  ordinance  it  was  competent  for 
the  defendant  to  show  by  competent  testimony  that  the  best  method  for 
lighting  the  fires  was  that  adopted  by  the  defendant,  although  it  neces- 
sarily was  accompanied  by  a  certain  amount  of  smoke,  and  that  the 
method  actually  adopted  by  the  defendant  caused  as  little  smoke  as  was 
possible  to  obtain  the  desired  result.  Upon  the  trial  the  defendant  of- 
fered to  show  that  it  was  impossible  to  operate  its  trains  except  by 
having  the  roundhouse  located  as  the  defendant's  roundhouse  was  lo- 
cated ;  that  at  the  time  the  fires  were  being  built  they  caused  the  smoke 
complained  of;  and  that  the  railroad  could  not  be  operated  without 
causing  smoke.  All  this  testimony  was  objected  to  by  the  plaintiff,  the 
objection  was  sustained,  and  the  defendant  excepted.  It  was  then 
proved  that  the  method  of  kindling  fires  used  by  defendant  had  been 
adopted  in  consequence  of  the  orders  of  the  Public  Service  Commission 
of  this  state;  that  there  is  no  other  method  of  kindling  a  fire  which 
would  cause  less  smoke  -  and  that  a  fire  cannot  be  started  in  an  engine 
without  causing  some  smoke.  The  defendant  also  offered  to  show  that 
the  method  adopted  in  kindling  these  fires  produced  less  smoke  than 
was  produced  in  other  roundhouses  where  other  methods  were  adopted. 
None  of  this  testimony  was  denied,  but  the  court  seems  to  take  it  as,a 
matter  of  confession  that  the  defendant  had  been  causing  smoke  and 
on  this  testimony  found  the  defendant  guilty. 

The  testimony  for  the  prosecution  was  confined  to  showing  that 
smoke  came  from  this  roundhouse  and  these  locomotive  enginea 
There  was  no  evidence  to  show  that  there  was  an  excess  of  smoke 
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over  that  necessary  for  the  operation  of  the  locomotive  engines  and  no 
evidence  to  show  that  by  any  other  method  than  that  adopted  by  the 
defendant  could  a  fire  be  started  in  a  locomotive  engine  which  would 
produce  less  smoke  than  that  produced  by  the  locomotive  engines  of  the 
defendant 

The  court  not  only  erred  in  excluding  the  evidence  to  which  refer- 
ence has  been  made,  but  also  in  convictmg  defendant  on  the  evidence 
received. 

My  conclusion,  therefore,  is  that  the  judgment  should  be  reversed 
and  fine  remitted. 

McLaughlin,  LAUGHLIN,  and  CLARKE,  JJ.,  amcur. 
SCOTT,  J.,  concurs  in  result 


(83  Misc.  Rep.  141.) 

PENZES  T.  MARTIN  et  aL 

(Supreme  Court,  Special  Term,  Brie  County.    Decemjber  4,  1913.) 

Injunction  (i  107*) — Subjeots  of  Pbottection— Rebtbictivk  Contkaots. 

Where  defendants  sold  a  grocery  business  agreeing  not  to  re-engage, 
for  five  years,  in  that  business  within  one  mile  of  their  old  stand,  plain- 
tiffs, who  purchased  the  business  from  defendants'  buyers,  cannot  en- 
force the  restrictlTe  covenant  by  Injunction,  where  their  bUI  of  sale  of 
the  stock  did  not  refer  to  It,  even  though  the  original  covenant  recited 
that  It  was  for  the  benefit  of  the  buyer's  heirs,  executors,  and  admin- 
istrators. 

[Ed.  Note. — ^For  other  cases,  see  Injunction,  Gent  Dig.  H  181-18S: 
Dec.  Dig.  i  1(W.*) 

Action  by  Martin  Penzes  against  Frank  Martin  and  another.  On 
motion  for  temporary  injunction.    Motion  denied. 

Frederick  O.  Bissell,  of  Buffalo,  for  plaintiff. 
F.  W.  Werner,  of  Buffalo,  for  defendants. 

WOODWARD,  J.  This  is  a  motion  for  a  temporary  injunction,  re- 
straining the  defendants  from  conducting  a  business  in  the  immediate 
locality  of  the  business  now  being  carried  on  by  the  plaintiff  at  No. 
277  Grote  street,  Buffalo.  The  complaint  alleges  that  for  some  time 
prior  to  the  23d  day  of  April,  1912,  the  defendants  were  engaged  io 
the  grocery  business  at  No.  277  Grote  street,  Buffalo,  and  tlwt  on  or 
about  that  date  the  said  defendants,  by  a  certain  bill  of  sale,  sold,  as- 
signed, transferred,  and  set  over  unto  John  Polcsek  and  Mary  Polcsek, 
his  wife,  and  their  executors  and  assigns,  all  the  stock  of  groceries 
and  other  merchandise  then  located  at  the  above-mentioned  place ;  and 
that  simultaneously  therewith,  and  in  consideration  of  the  purchase 
price  of  the  said  business,  the  said  defendants  covenanted  with  the  said 
Polcsek,  their  executors  and  assigns,  in  and  by  the  terms  of  the  said 
bill  of  sale,  not  to  engage  in  the  grocery  business  within  a  radius  of 
one  mile  from  said  location  for  a  term  of  five  years;  that  the  said 
Polcsek  entered  into  possession  of  the  business  above  mentioned ;  and 
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that  on  the  8th  day  of  May,  1912,  the  said  Polcsek,  by  an  agreement 
in  writing,  sold,  assigned,  transferred,  and  set  over  unto  the  said 
plaintiff,  his  executors,  administrators,  and  assigns,  all  the  said  stock 
of  goods  and  business  at  No.  277  Grote  street,  being  the  same  store, 
goods,  and  business  purchased  by  the  said  John  Polcsek  and  Mary 
Polcsek,  his  wife,  from  the  said  defendants  as  above  mentioned,  to- 
gether with  all  their  rights,  title,  interest,  and  privileges  that  the  said 
John  Polcsek  and  Mary,  his  wife,  acquired  from  the  said  defendants 
by  virtue  of  the  agreement  heretofore  referred  to  in  this  complaint, 
and  paid  a  good  consideration  therefor ;  that  the  plaintiff  entered  into 
possession  of  the  business  and  conducted  the  same ;  and  that  the  de- 
fendants have,  notwithstanding  said  sale  of  their  said  business  and  the 
covenant  entered  into,  engaged  in  business  at  a  point  just  around  the 
comer  from  said  277  Grote  street,  and  are  now  competing  for  the  trade 
of  the  neighborhood  to  the  damage  of  the  plaintiff.  After  the  usual 
allegations  of  damages  by  reason  of  such  conduct,  the  complaint  de^ 
mands  judgment  restraining  the  defendants  from  competing  for  the 
local  trade,  and  we  are  now  considering  a  motion  for  a  temporary  in- 
junction, pending  the  trial  of  the  action. 

The  moving  affidavits  have  appended  to  them  the  bills  of  sale  men- 
tioned in  the  complaint,  and  they  fail,  in  my  opinion,  to  support  the 
allegations  of  the  complaint  in  some  material  respects.  The  first  bill 
of  sale  bears  date  of  April  23,  1912,  and  conveys  "all  the  stock  of 
groceries  and  other  merdiandise  now  located  in  the  premises  No.  277 
Grote  street,  Buffalo,  N.  Y.,  together  with  the  fixtures,  showcases, 
coffee  grinder,  peanut  machine,  and  one  wagon  and  one  horse,"  while 
the  second,  bearing  date  of  the  8th  of  May,  1912,  conveys  "all  the  stock 
of  groceries  and  other  merchandise  now  located  in  the  premises  No. 
277  Grote  street,  in  the  city  aforesaid,  together  with  the  showcases,  fix- 
tures, one  coffee  grinder,  one  peanut  machine,  one  wagon  and  ont 
horse,  except  two  counters  belonging  to  the  owner  of  the  premises,  now 
in  the  above  address."  There  is  no  reference  to  the  first  bill  of  sale ; 
there  is  no  assignment  of  any  of  the  rights  or  privileges  of  the  parties. 
Merely  a  bill  of  sale  of  a  certain  stock  of  goods  which  was  then  located 
at  the  store  at  No.  277  Grote  street.  There  is  nothing  said  about  an 
assignment  of  any  covenant,  and  how  we  are  going  to  read  into  a  sim- 
ple bill  of  sale  an  assignment  of  a  covenant  between  the  defendants 
and  one  who  is  a  stranger  to  this  record,  it  is  difficult  to  understand. 
The  first  bill  of  sale,  in  which  Frank  Martin  and  Veronika  Martin  con- 
veyed a  certain  stock  of  goods  then  in  a  store  at  277  Grote  street,  to 
John  Polcsek  and  wife,  did  recite  that  it  "is  further  agreed  that  the 
parties  of  the  first  part  will  not  engage  in  the  grocery  business  within 
a  radius  of  one  mile  from  No.  277  Grote  street,  Buffalo,  N.  Y.,  for  a 
period  of  five  years."  But  there  has  been  no  attempt  to  assign  this 
bill  of  sale;  the  Polcseks  have  merelv  sold  a  stock  of  goods  and  fix- 
tures, which  answer  the  same  general  description  of  that  involved  in 
the  first  bill  of  sale,  but  they  have  not,  so  far  as  the  written  contract 
of  sale  appears,  attempted  to  assign  any  rights  or  privileges  to  the 
plaintiff,  other  than  such  as  are  involved  in  the  ownership  of  the  goods, 
and,  so  long  as  they  have  not  parted  with  any  rights  which  they  may 
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have  to  enforce  this  covenant,  we  are  unable  to  discover  any  reason 
why  a  court  of  equity  should  enjoin  the  defendants  from  gaining  a 
livelihood.  When  the  Polcseks  or  their  assigns  ask  for  protection 
under  the  covenant,  a  different  question  will  be  presented,  but  as  be- 
tween the  parties  now  before  the  court  there  is  no  ground  on  which 
the  injunctive  relief  demanded  could  be  properly  granted ;  the  plain- 
tiff is  not  a  party  in  interest.  All  his  rights  are  to  be  determined  by 
the  bill  of  sale  under  which  he  holds  the  stock  of  goods  and  fixtures; 
we  have  no  power  to  write  into  that  an  assignment  of  a  covenant  found 
in  some  other  paper,  and  which  is  not  shown  to  have  any  relation  to 
the  bill  of  sale  under  which  he  gains  his  right  of  ownership. 
The  motion  should  be  denied,  with  $10  costs. 


STAE  MORTGAGE  CO.  t.  FEIEDLAND. 
(Sapreme  Court,  Appellate  Term,  First  Department    December  18,  1913.) 

liANDLOBD  AND  TENANT  ({  184*)— BREACH  BT  TENANT— FOBFEITXnm  OT  DKFOBIT. 

A  lease  provided  that,  If  the  tenant  tailed  to  comply  with  any  of  its 
terms  and  conditions,  then  the  landlord  may  retain  the  snm  of  $500  de- 
posited as  liquidated  damages  for  any  such  breach  or  default  by  the  ten- 
ant, the  parties  agreeing  that  in  the  event  of  any  such  breach  the  dam- 
ages by  reason  of  re-entering  or  otherwise  are  unascertalnable,  and  for 
that  reason  liquidated  damages  were  fixed.  Held,  that  where  lessee'* 
only  breach  was  in  not  paying  rent,  damages  for  which  were  ascertain- 
able, be  was  entitled  to  have  Us  deposit  returned  after  deducting  there- 
from any  rent  due. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  H 
748-750;   Dec.  Dig.  |  184.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Star  Mortgage  Company  against  Anna  Friedland. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Reversed,  and 
judgment  directed  for  plaintiff  as  stated. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR.  JJ. 

A.  A.  Silberberg,  of  New  York  City,  for  appellant. 

James  A.  Turley,  of  New  York  City,  for  respondent 

GUY,  J.  This  action  was  brought  to  recover  rent  a^regating  $468 
for  the  first  27  days  of  March,  1913,  under  a  written  lease.  The  an- 
swer denies  the  material  allegations  of  the  complaint,  alleges  that  the 
monthly  rent  was  at  the  rate  of  $520,  and  sets  up  a  counterclaim  for 
$500,  the  amount  deposited  by  plaintiff  with  defendant  as  security  for 
the  faithful  performance  of  the  lease.  Defendant  recovered  the  bal- 
ance of  the  deposit  over  the  rent  for  the  27  days.  Defendant  was  dis- 
possessed on  March  27,  1913,  pursuant  to  a  final  order  of  the  Munici- 
pal Court  The  lease  provided  that  the  rent  of  $520  a  month  was  pay- 
able in  equal  monthly  installments  in  advance  on  the  1st  day  of  each 
and  every  month,  and  further : 
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"In  the  event  tbe  tenant  falls  to  comply  wltb  any  of  the  terms,  stiimlations, 
and  conditions  herein  contained,  that  then  the  landlord  may  keep  and  forever 
retain  said  sum  of  $500  as  and  for  liquidated  damagea  to  the  landlord  for  any 
such  breach  or  default  by  the  tenant,  the  parties  hereto  agreeing  that,  in  the 
event  of  any  such  breach  or  default  by  the  tenant,  the  damages  to  the  land- 
lord by  reason  of  re-entering  or  otherwise  are  unascertalnable,  and  for  that 
reason  liquidated  damages  as  aforesaid  are  hereby  fixed  and  agreed  upon 
between  the  parties  hereto." 

There  is  no  evidence  that  defendant  violated  any  covenant  of  the 
lease  to  which  this  provision  would  apply.  Her  only  breach  was  non- 
payment of  rent,  the  damages  for  which  were  ascertainable.  Upon 
being  dispossessed,  defendant  became  entitled  to  have  the  deposit  cred- 
ited on  the  amount  of  rent  due,  and  to  a  return  of  the  balance,  if  any. 

The  judgment  must  therefore  be  reversed,  and  judgment  awarded 
to  plaintiff  for  $468  damages,  besides  costs  in  this  court  and  in  the 
court  below ;  the  deposit  of  $500  to  be  credited  on  the  judgment,  and 
no  judgment  to  be  docketed  or  execution  issued  except  for  the  amount 
due,  if  any,  over  and  above  the  amount  of  the  $500  deposit ;  anjr  bal- 
ance of  such  deposit,  if  any,  remaining  after  tbe  payment  of  the  judg- 
ments, besides  the  costs  of  this  court  and  the  court  below,  to  be  re- 
claimable  by  defendant    All  concur. 


(83  Misc.  Rep.  127.) 

FIFTH  AVENUE  SHOP,  Inc.,  v.  FOX-STIEFEL  CO. 

(Snpreme  Conrt,  Appellate  Term,  First  Department    December  16, 1818.) 

1.  IiAlTDLOKD  AND  TEKAUT  ({  286*)  —  SUIOCAST  PROOKBDIIiaS  —  OORDinONS 

Phecbdkrt. 

The  right  to  maintain  summary  proceedings  is  dependent  on  the  exist- 
ence of  the  conventional  relation  between  the  parties  of  landlord  and 
tenant. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  H 
1272-1275, 1283;  Dec.  Dig.  {  286.*] 

2.  Landlobd  ahd  Tenant  (8  296*)  —  Sumicabt  Pbockedingb  —  Conditiomb 

Pbecedent. 

A  collateral  agreement  between  an  assignee  of  a  lease  and  his  assignor, 
which  provides  that  the  assignee  shall  be  considered  as  the  landlord  and 
the  assignor  as  the  tenant,  made  at  the  time  of  tbe  assignment,  does  not 
make  the  assignee  a  landlord,  iand  he  may  not  maintain  summary  pro- 
ceedings against  the  assignor. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  H 
1272-1275, 1283 ;  Dec.  Dig.  f  296.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict 

Action  by  the  Fifth  Avenue  Shop,  Incorporated,  against  the  Fox- 
Stiefel  Company.  From  a  final  order  awarding  possession  of  the 
premises  to  plaintiff  as  landlord,  defendant  appeals.  Reversed,  and 
proceedings  dismissed. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. ^__ 
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Jacoby,  Scharps  &  Raffel,  of  New  York  City  (Oswald  N.  Jacoby,  of 
New  York  City,  of  counsel),  for  appellant. 

Krakower  &  Peters,  of  New  York  City  (Charles  C.  Peters,  of  New 
York  City,  of  counsel),  for  respondent 

SEABURY,  J.  In  1903  Astor,  Chandler,  and  others  leased  a  build- 
ing to  one  Korn  for  21  years.  In  1905  Kom  leased  to  Billings  &  Sons 
a  portion  of  the  demised  premises  for  the  remainder  of  the  term.  In 
1909  Billings  &  Sons  leased  the  demised  premises  to  Phillips,  Stiefel  & 
Fox.  Phillips,  Stiefel  &  Fox  assigned  their  lease  to  the  Fox-Stiefel 
Company.  In  July,  1913,  the  Fox-Stiefel  Company  assigned  their 
lease  to  the  Fifth  Avenue  Shop,  Incorporated,  for  the  remainder  of  the 
term  from  August  1,  1913,  and  at  the  same  time  the  parties  to  this 
proceeding,  the  Fifth  Avenue  Shop,  Incorporated,  and  Fox-Stiefel 
Company,  entered  into  a  collateral  agreement  wherein  it  was  provided 
that  after  August  1,  1913,  the  Fifth  Avenue  Shop,  Incorporated,  should 
be  considered  as  the  landlord  and  the  Fox-Stiefel  Company  the  tenant. 
On  August  1,  1913,  the  Fox-Stiefel  Company  refused  to  vacate  the 
premises  as  required  under  the  assignment  of  the  lease  which  it  had 
made  and  by  the  terms  of  the  collateral  agreement  which  had  been  en- 
tered into.  Thereupon  the  Fifth  Avenue  Shop,  Incorporated,  insti- 
tuted summary  proceedings  to  remove  the  Fox-Stiefel  Company  as  a 
hold-over 'tenant.  On  August  16,  1913,  a  final  order  was  made  in 
favor  of  the  Fifth  Avenue  Shop,  Incorporated,  awarding  it  possession 
of  the  premises  and  directing  that  a  warrant  issue  for  the  removal  of 
the  Fox-Stiefel  Company,  and  directing  that  the  Fifth  Avenue  Shop, 
Incorporated,  be  put  into  possession.  Th^  Fifth  Avenue  Shop  is  now 
in  possession. 

[  1  ]  The  right  to  institute  summary  proceedings  is  dependent  upon 
the  existence  of  the  conventional  relation  of  landlord  and  tenant  be- 
tween the  parties.  The  Fifth  Avenue  Shop,  Incorporated,  was  not 
the  landlord  of  the  Fox-Stiefel  Company;  but,  on  the  contrary,  the 
Fox-Stiefel  Company  had  assigned  the  lease  to  the  Fifth  Avenue  Shop, 
Incorporated.  Except  for  the  collateral  agreement  entered  into  be- 
tween the  parties  on  July  19,  1913,  it  is  clear  that  the  conventional 
relation  did  not  exist  between  the  parties. 

[2]  The  question  to  be  determined,  therefore,  is  whether  the  parties 
by  this  agreement  could  lawfully  confer  upon  the  Fifth  Avenue  Shop, 
Incorporated,  the  rights  and  remedies  of  a  landlord,  so  that  it  might 
institute  summary  proceedings  against  its  assignor.  The  jurisdiction 
of  the  court  cannot  be  invoked  on  the  strength  of  the  collateral  agree- 
ment of  July  19,  1913.  In  the  absence  of  this  agreement  there  is  no 
doubt  that  the  Fifth  Avenue  Shop,  Incorporated,  could  not  maintain 
this  proceeding. 

It  follows  that  the  order  appealed  from  should  be  reversed,  with 
costs,  and  the  proceedings  dismissed,  witb  costs,  and  the  Fox-Stiefel 
Company  restored  to  the  possession  of  the  premises,  from  which  it  was 
unlawfully  dispossessed.    All  concur. 
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PE0PO3  V.  NEW  YORK  EDISON  CO. 
(Supreme  Conrt,  Appellate  Dlrlsdon,  FlrErt:  Department    December  6,  1913.) 

1.  NUISANCB  ({  3*) — SUOKX. 

While  at  common  law  smoke  was  not  a  public  nnlsance,  equity  has 
always  granted  relief  from  discomfiture  resulting  from  dense  smoke,  as  a 
private  nuisance. 

[Ed.  Note. — ^For  other  cases,  see  Nuisance,  Cent  Dig.  H  4.  6,  9-26 ;  Dec. 
Dig.  {  8.*] 

2.  NuiSAKOB  (S  60*) — ^Public  NtriSANCB— Statdtort  REoxTLATion. 

The  Legislature  may  add  to  the  common-law  classification  of  nuisances 
and  declare  things  public  nuisances  which  were  not  such  at  common  law. 

[Ed.  Mote. — ^For  other  cases,  see  Nuisance,  Cent  Dig.  |  137 ;  Dec.  Dig. 
I  60.»] 

3.  Health  ({  20*) — Policb  Power— Rkqulations—Sanitabt  Code. 

The  Sanitary  Code  was  enacted  In  the  exercise  of  the  state's  itollce 
iwwer,  which  extends  to  the  reasonable  restriction,  as  well  as  the  reg- 
ulation, of  the  u^e  of  private  property,  where.  In  the  legislative  judg- 
ment the  evil  might  Injuriously  affect  the  public  health,  comfort  and 
convenience. 

[Ed.  Note.— For  other  cases,  see  Health,  Cent  Dig.  S  24 ;  Dec.  Dig.  {  20.*] 

4.  CONSTITXTTIOMAI  LAW  (§  48*) — Vaxidity— Pbesumptionb. 

A  statute  is  presumed  to  be  valid  and  to  have  beea  enacted  after  due 
investigation.  • 

[Ejd.  Note. — ^For  other  cases,  see  Constitutional  Law,  Cent  Dig.  {  46; 
Dec.  Dig.  {  4a*] 

5.  Nuisance  (J  60*) — Smoke  Laws— Pomck  Poweb. 

Since  the  regulation  of  the  discbarge  of  smoke  is  within  the  police 
power,  a  statute  doing  so  is  not  Invalid  unless  it  clearly  shows  that  It 

Xecessarlly  and  unreasonably  interferes  with  private  propoty  and 
!es  an  unreasonable  burden  on  the  owner  considered  in  yikvr  of  the 
public  benefit 

[Ed.  Note. — ^For  other  cases,  see  Nuisance,  Cent  Dig.  {  137;  Dec 
Dig.  i  60.*] 

6.  CONSTTTUTIOHAL  LaW    (S   48*) — STATUTES— PBESUMPTIOH    OE  CONSTITUnON- 

AXITT. 

Any  doubt  as  to  the  constitutionality  of  a  statute  should  be  resolved  in 
favor  of  Its  validity,  and  It  should  only  be  declared  unconstitutional  where 
it  clearly  violates  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  {  40; 
Dec  Dig.  (  48.*] 

7.  Health  ({  20*) — Health  Beoulatior»— Etfbct. 

An  ordinance  or  health  regulation  established  pursuant  to  statute  has 
the  same  force  as  a  statute. 

[Ed.  Note.— For  other  cases,  see  Health,  Cent  Dig.  |  24;  Dea  Dig.  | 
20.*] 

8.  Nuisance  (|  60*) — Regulation— Validitt  or  Statute. 

In  absence  of  evidence  that  it  cannot  be  enforced  without  Imposing  an 
unreasonable  burden  uix>n  property  owners,  it  cannot  be  said  that  Sani- 
tary Code,  §  181,  providing  that  no  person  shall  permit  dense  smoke  to 
be  discharged  from  any  building,  engine,  etc,  and  that  persons  violating 
the  provisions  shall  be  liable,  as  a  poUce  regulation,  is  Invalid. 

[Ed.  Note. — For  other  cases,  see  Nuisance,  Cent  Dig.  |  137 ;  Dec.  Dig. 
i  60.*] 
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9.  NxnsAHCE  (J  60*) — Heoulation— Constbuotiok  of  Stattjtb. 

Sanitary  Code,  (  181,  prohibiting  any  person  from  allowing  dense  smoke 
to  be  discharged  from  any  building,  engine,  etc..  la  not  applicable  where 
the  discharge  of  smoke  Is  accidental  or  unavoidable,  but  prohibits  a  dis- 
charge of  large  volumes  of  smoke  at  Intervals. 

[Ed.  Note. — ^For  other  cases,  see  Nuisance,  Gent  Dig.  f  137;  Dea  Dif. 

8eo.»] 

10.  Nuisance  ({  60*) — Smoke  Laws— Gonstbuotion. 

Sanitary  Code,  I  181,  prohibiting  one  from  permitting  dense  smoke  to 
be  discharged  from  any  buUdlng,  should  be  construed  in  the  light  of  its 
purpose  and  of  the  authority  under  which  It  is  enacted. 

lEd.  Note. — For  other  cases,  see  Nuisance,  Cent  Dig.  1 137;  Dec.  tUg. 
S  60.*] 

11.  Statutes   (|  47*) — Inbtbuotiow— Penal  STATUTBa 

A  penal  law  or  ordinance  should  be  sufficiently  definite  for  those  af- 
fected by  It  to  know  their  duty  thereunder,  and,  if  not,  it  cannot  be  sns- 
tained  on  the  assumption  that  officers  will  exercise  a  wise  discretion  in 
enforcing  it 

[Ed.  Note. — For  other  cases,  see  Statutes,  Cent*  Dig.  i  47 ;  Dec.  Dig. 
J  47.*1 

12.  Nuisance  (i  60*) — Suoke  Laws— Pubuo  Nuisance— Bxaui.ATioNa. 

Sanitary  Code,  i  181,  prohibiting  any  person  from  allowing  any  dense 

smoke  to  be  discharged  from  any  building,  etc.,  and  imposing  a  penalty 

for  its  violation,  may  be  upheld  on  the  theory  that  the  acts  prohibited 

constitute  a  public  nuisance,  even  though  It  does  not  expressly  declare 

•  dense  smoke  to  be  a  public  nuisance. 

[Ed.  Note. — For  other  cases,  see  Nuisance^  Cent  Dig.  {  137;  Dec.  Dig. 
I  60.*] 

Appeal  from  Court  of  Special  Sessions  of  City  of  New  York. 

The  New  York  Edison  Company  was  charged  with  permitting  dense 
smoke  to  be  discharged  from  its  building  in  violation  of  the  Sanitary 
Code,  and,  from  an  order  sustaining  a  demurrer  to  the  information, 
the  People  appeal.    Reversed,  and  demurrer  overruled. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

William  J.  Millard,  of  New  York  City  (Herman  Stiefel  and  Ter- 
ence Farley,  both  of  New  York  City,  and  William  E.  C.  Mayer,  of 
Brooklyn,  on  the  brief),  for  the  People. 

Charles  I.  Taylor,  of  New  York  City  (Thomas  H.  Beardsley,  of 
New  York  City,  on  the  brief),  for  respondent 

LAUGHLIN,  J.  The  information  charges  that  on  the  4th  day  of 
April,  1913,  the  defendant,  a  domestic  corporation,  was  in  possession 
and  had  the  management  and  control  of  the  premises  extending  from 
Third  avenue  between  Thirty-Eighth  and  Fortieth  streets  easterly  to 
the  East  River,  and  of  stationary  engines,  furnaces,  and  boilers  which 
had  been  installed  in  the  building  on  said  premises  and  were  used  by 
defendant,  and  willfully  violated  said  section  181  of  the  Sanitaiy 
Code — ^the  provisions  of  which  are  set  forth  in  the  information  in  hsc 
verba — ^by  causing  suffering  and  allowing  "dense  smoke  to  be  dis- 
charged from  said"  building,  engine,  and  premises.  The  demurrer 
was  upon  the  grounds,  among  others,  that  the  information  did  not  state 

•For  other  casu  m«  (am*  toplo  ft  i  nuubeb  In  Dec.  ft  Am.  Dlga.  U07  to  date,  ft  Rep'r  IndaxM 
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facts  sufficient  to  constitute  a  crime,  and  that  the  provisions  of  the 
Sanitary  Code,  upon  which  the  prosecution  is  based,  are  unconstitu- 
tional and  void ;   and  that  is  the  theory  on  which  the  demurrer  was 
allowed. 
The  provisions  of  the  Sanitary  Code  in  question  are  »s  follows : 

"Sec.  181.  No  person  shall  cause,  suffer  or  allow  dense  smoke  to  be  dis- 
charged from  any  baUdlng,  vessel,  stationary  or  locomotiTe  engine  or  motoi: 
vehicle,  place  or  premises  within  the  city  of  New  York,  or  upon  the  waters 
adjacent  thereto,  within  the  Jurisdiction  of  said  city.  All  persons  par- 
ticipating in  any  violation  of  this  provision,  either  as  proprietors,  ownersi 
tenants,  managers,  superintendents,  captains,  engineers,  firemen,  or  motor 
vehicle  operators  or  otherwise,  shall  be  severally  liable  therefor." 

In  deciding  that  the  section  quoted  was  unconstitutional,  I  am  of 
opinion  that  the  learned  trial  court  placed  an  unduly  narrow  and  Ut- 
eral  construction  on  its  provisions  holding,  in  effect,  that  it  forbids 
the  discharge  of  smoke  which  would  not  injure  property  or  affect  the 
public  health  or  comfort,  and  erroneously  assumed  to  take  judicial  no- 
tice that  there  is  no  practicable  fuel  readily  obtainable  at  a  price  rea- 
sonable, when  compared  with  the  public  benefit  from  requiring  its  use, 
which,  if  used,  would  not  cause  the  discharge  of  dense  smoke,  and  that 
there  is  no  practical  smoke  consumer  or  other  devise  by  which  the  dis- 
charge of  such  smoke  could  be  arrested,  and  that  therefore  these  pro- 
visions unnecessarily  and  unreasonably  restrict  the  use  of  private  prop- 
erty, in  violation  of  the  constitutional  rights  of  the  owners  thereof. 

It  may  well  be  that  the  discharge  of  dense  smoke,  even  in  this  me- 
tropolis, would  not  constitute  such  a  menace  to  public  health  or  com- 
fort, or  to  property,  as  to  sustain  the  prohibition  thereof  under  general 
authority  declared  by  the  Legislature,  or  even  under  express  specific 
authority,  which  would  be  equivalent  to  action  by  the  Legislature  it- 
self, if  that  would  either  render  it  impossible  to  use  private  property 
for  business  purposes,  otherwise  lawful,  or  would  unreasonably  bur- 
den the  owners  of  such  property,  in  so  conforming  it  and  the  use 
thereof  as  to  prevent  the  discharge  of  such  smoke,  with  expense  wholly 
out  of  proporticm  to  any  possible  public  benefit.  The  question  here  is, 
however,  whether  it  is  competent  for  the  court  to  assume  on  judicial 
notice  that  these  consequences  would  follow  compliance  with  this  sec- 
tion of  the  Sanitary  Code. 

[1]  At  common  law,  smoke  was  neither  included  in  the  classifica- 
tion of  public  nuisances,  nor  was  it  embraced  in  the  enumerated  causes 
of  such  nuisances  (Dillon  on  Mun.  Corp.  [5th  Ed.]  vol.  2,  §  694) ;  but 
courts  of  chancery  and  equity  have  always  exercised  jurisdiction  to 
grant  relief  from  unnecessary  atmoyance,  discomfort,  or  injury  caused 
by  dense  smoke,  from  which  soot  usually  falls,  on  the  ground  that  in 
such  cases  it  constitutes  a  private  nuisance  (Bowers  v.  City  of  Indian- 
apolis, 169  Ind.  105,  81  N.  E.  1097, 13  Ann.  Cas.  1198).  Since  the  early 
development  of  the  common  law,  conditions,  with  respect  to  the  kinds 
and  use  of  fuel,  have  so  materially  changed  that  its  ancient  doctrines 
on  the  subject  now  before  the  court  have  long  since  ceased  to  be  ade- 
quate. Now  fuel  is  used,  not  merely  to  generate  heat,  but  to  gener- 
ate steam  for  its  direct  or  indirect  application  for  both  heat  and  power 
purposes.    The  marvelous  growth  of  our  manufacturing  and  transpor- 


Digitized  by 


Google 


710  144  NEW  TORK  SnPPLEHBNT  (Sup.  Ct. 

tation  industries,  and  the  rapidly  increasing  urban  population,  con- 
gested in  small  areas,  and  the  progress  in  scientific  investigations  with 
respect  to  conditions  affecting  health,  have  rendered  it  necessaiy  in 
the  interest  of  the  public  welfare  to  impose  specific  limitations  and 
restraints  upon  the  use  of  private  property  that  were  unknown  to  the 
common  law. 

[2]  On  this  theory,  it  has  been  held  that  it  is  entirely  competent  for 
the  state  legislatures,  and  for  the  Congress  of  the  United  States,  legis- 
lating for  the  territories,  to  add  to  the  common-law  classification  of 
nuisances,  and  to  declare  things  to  be  public  nuisances  which  were 
not  such  in  fact  as  the  term  nuisance  had  been  theretofore  understood 
and  applied  by  the  courts  (Moses  v.  U.  S.,  16  App.  D.  C-  428,  50  L. 
R.  A.  532;  Bowers  v.  City  of  Indianapolis,  supra;  State  v.  Tower, 
185  Mo.  79,  84  S.  W.  10',  68  L.  R.  A.  402;  Mugler  v.  Kansas,  123  U. 
S.  623, 8  Sup.  Ct.  273, 31  L.  Ed.  205 ;  People  v.  Sturgis,  121  App.  Div. 
•  409,  106  N.  Y.  Supp.  61.  See,  also.  City  of  St.  Paul  v.  Gilfillan,  36 
Minn.  298,  31  N.  W.  49),  and,  without  declaring  premises  in  a  certain 
condition  to  be  public  nuisances  to  require  changes  and  alterations  and 
to  restrict  and  regulate  their  use  in  the  interest  of  public  health  and 
comfort  (Health  Dept.  v.  Rector,  145  N.  Y.  32,  39  N.  E.  833,  27  L. 
R.  A.  710, 45  Am.  St.  Rep.  579). 

[3]  The  Sanitary  Code  was  enacted  in  the  exercise  of  the  police 
power  of  the  state,  which  extends,  not  only  to  the  regulation,  but  also 
to  the  reasonable  restriction  of  the  use  of  private  property,  when,  in 
the  judgment  and  discretion  of  the  Legislature,  where  the  evil  which 
is  the  subject  of  the  legislation  might  injuriously  affect  public  health, 
comfort,  and  convenience,  or  of  the  local  officials,  to  whom  authority 
has  been  duly  delegated,  the  public  health,  comfort,  or  convenience  so 
require.  Health  Dept.  v.  Rector,  supra;  Lawton  v.  Steele,  152  U.  S. 
133,  14  Sup.  Ct.  499,  38  L.  Ed.  385.  Dense  smoke,  discharged  in  a 
thiddy  populated  city,  was  a  proper  subject  for  regulation  and  re- 
striction under  the  police  power.  This  was  recognized  by  the  Court 
of  Appeals  in  City  of  Rochester  v.  Macauley  Fien  M.  Co.,  199  N.  Y. 
207,  92  N.  E.  641,  32  L.  R.  A.  (N.  S.)  554,  where  the  court  say: 

"The  emission  of  smoke  from  a  chimney  when  It  Indndes  dnst,  aoot,  and 
cinders  to  sach  an  extent  that  It  Is  rendered  Tery  dark  or  black  must  ma- 
terially affect  the  purity  of  the  atmosphere  surrotndlng  the  place  where  it  is 
so  emitted.  The  pervading  substances  In  the  smoke  necessarily  darken  its 
color  In  proportion  with  the  amount  thereof.  As  soon  as  the  impelling  force 
Is  removed,  such  substances  obey  the  law  of  gravity  and  fall  upon  the  ad- 
Joining  property.  In  a  city  or  closely  populated  conununlty  where  persons 
and  property  cannot  be  removed  from  the  effect  of  the  disagreeable  contam- 
ination. It  not  only  pollutes  the  air  that  must  be  breathed,  but  It  ma^  the 
appearance,  destroys  the  cleanliness,  and  affects  the  value  of  the  property 
within  the  circle  uiwn  which  such  substances  from  the  smoke  so  falL  The 
extent  of  the  injury  Is  a  matter  to  be  established  by  evidence,  to  include  air 
the  facts  and  circumstances  relating  to  It,  although  doubtless  it  is  a  matter 
of  common  knowledge  of  which  the  courts  may  take  Judicial  notice  that  some 
injury  must  result  from  substance-laden  smoke  pervading  the  atmosphere  in 
which  persons  and  property  necessarily  remain.  •  *  *  There  is  a  great 
difference  in  the  smoke,  dirt,  and  soot-produclng  qualities  of  fuel  and  In  the 
furnaces  where  consumed  and  in  the  manner  of  stoking  the  fires,  and  as  the 
careless  and  unrestrained  use  of  some  fuels  tends  to  produce  and  discharge 
Into  the  atmosphere,  surrounding  the  places  where  such  fuels  are  so  care- 


Digitized  by 


Google 


Sup.  Ct.)  P1BOFI.B   y.  KBW  TOBK  BDISON  OO.  711 

l«88ly  used,  dirt  and  soot-laden  smoke  tbat  la  disagreeable  and  injurions,  the 
production  and  discharge  of  sacb  smoke  Is  a  proper  subject  for  reasonable 
police  regulation.'' 

[4,  6]  Where,  as  here,  tbe  subject  of  the  regulation  or  restriction 
appears  to  be  within  the  police  power,  and  concededly  very  broad  au- 
thority to  legislate  has  been  delegated  to  the  local  officials,  and  the  en- 
actment not  only  bears  some  relation  to  the  public  health,  comfort,  and 
convenience,  but  manifestly  was  calculated  to  promote  them,  and  ap- 
pears to  be  appropriate  to  that  end,  and  it  cannot  be  said  that  it  is 
in  reality  an  arbitrary  interference  with  private  rights  under  the  guise 
of  protecting  the  public,  it  is  presumed  to  be  valid  and  to  have  been 
enacted  after  due  investigation,  by  which  the  discharge  of  such  smoke 
was  found  to  be  preventable,  which,  at  least,  rendered  the  enactment 
proper,  if  it  did  not  disclose  a  necessity  therefor,  and  it  cannot  be  de- 
clared void,  unless  it  is  clear,  or  by  evidence  becomes  clear  beyond  any 
reasonable  doubt,  that  it  was  not  authorized  by  the  Legislature,  or 
that  it  unnecessarily  and  unreasonably  interferes  with  private  property 
rights,  and  places  an  unreasonable  burden,  considered  in  the  light  of 
the  benefit  to  the  public,  on  the  owner.  Health  Dept  v.  Rector,  supra ; 
Bowers  v.  City  of  Indianapolis,  supra;  State  v.  Tower,  supra;  City  of 
Rochester  v.  Macauley  Fien  M.  Co.,  supra;  Moses  v.  U.  S.,  supra; 
People  v.  Orange  Co.  Road  Construction  Co.,  175  N.  Y.  84,  67  N.  E. 
129,  65  L.  R.  A.  33 ;  Wright  v.  Hart,  182  N.  Y.  334,  75  N.  E.  404,  2 
L.  R.  A.  (N.  S.)  338,  3  Ann.  Cas.  263 ;  People  v.  Gilson,  109  N.  Y. 
389,  17  N.  E.  343,  4  Am.  St.  Rep.  465;  People  ex  rel.  Wineburg  Adv. 
Co.  v.  Murphy,  195  N.  Y.  126,  88  N.  E.  17,  21  L.  R.  A.  (N.  Sl)  735; 
Fifth  Ave.  Coach  Co.  v.  City  of  N.  Y.,  194  N.  Y.  19,  86  N.  E.  824, 
21  L.  R.  A.  (N.  S.)  744,  16  Ann.  Cas.  695,  affirmed  221  U.  S.  467,  31 
Sup.  Ct.  709,  55  L.  Ed.  815. 

[6]  The  courts  should  rigidly  adhere  to  the  rule  that  any  doubt 
with  respect  to  the  constitutionality  of  legislation  should  be  resolved 
in  favor  of  the  people  whose  respresentatives  enacted  it,  and  should 
decline  to  enforce  it  only  when  convinced  that  its  enactment  was 
clearly  in  violation  of  some  restriction  or  limitation  on  the  lawmaking 
power  found  in  the  federal  or  state  Constitutions.  Prior  to  the  enact- 
ment of  this  section  of  the  Sanitary  Code  in  its  present  form,  it  seems 
that  there  had  been  a  somewhat  similar  provision  aimed  at  the  same 
evil;  but  in  it  there  was  no  adjective  qualifying  the  word  "smoke," 
such  as  is  found  in  the  present  section,  making  it  clear  that  something 
more  than  mere  smoke  must  be  emitted  before  the  law  is  violated  and 
that  removes  one  of  the  objections  theretofore  made  to  the  validity  of 
the  prior  law.  Health  Dept.  v.  Ebling  Brewing  Co.,  38  Misc.  Rep.  537, 
78  N.  Y.  Supp.  13;  People  v.  Horton,  41  Misc.  Rep.  309,  84  N.  Y. 
Supp.  942;  People  v.  Sturgis,  supra.  The  former  law  withstood  all 
attacks,  alUiough  to  sustain  it  the  court  construed  it  as  prohibiting  only 
"clouds  of  black  smoke"  (People  v.  Horton,  supra),  and  held  that  a 
limitation  therein  that  the  emission  should  be  "to  the  detriment  or  an- 
noyance of  any  person  or  persons  not  being"  in  the  building  or  on  the 
premises  or  vessel  from  which  the  smoke  was  discharged,  showed  that 
the  prohibition  was  aimed  at  what  would  be  constructively  a  public 
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nuisance,  which  might  be  prohibited.  People  v.  Sturgis,  supra.  The 
court,  also,  in  that  case,  referred  to  the  decisions  in  omer  jurisdictions 
sustaining  laws  and  ordinances  prohibiting  the  discharge  of  dense 
smoke,  without  further  qualification,  and  stated  that  such  was  not  the 
effect  of  the  law  then  under  consideration. 

No  question  has  been  raised  with  respect  to  the  sufficiency  of  the 
authority  delegated  by  the  Legislature  to  justify  the  enactment  or 
adoption  of  the  section,  unless  it  be  in  a  suggestion  that  the  section,  in 
effect,  declares  such  smoke  to  be  a  public  nuisance,  and  that  this  was 
not  authorized.  The  record  does  not  disclose  when  section  181  of 
the  Sanitary  Code  was  adopted  in  its  present  form.  The  arguments  of 
counsel  have,  however,  proceeded  on  the  assumption  that  it  was  en- 
acted pursuant  to  the  provisions  of  sections  43  and  1172  of  the  Greater 
New  York  Charter,  as  amended  by  chapter  466  of  the  Laws  of  1901. 
Said  section  43  is  as  follows : 

"The  board  of  aldenqen  shall  have  power  to  make,  establish,  alter,  modify, 
amend  and  repeal  all  ordinances,  rules,  and  police,  health,  park,  fire  and 
building  regulations,  not  contrary  to  the  laws  of  the  state,  or  the  United 
.States,  as  they  may  deem  necessary  to  carry  into  effect  the  powers  conferred 
upon  the  city  of  New  York  by  this  act,  or  by  any  other  law  of  the  state,  or 
by  grant;  and  such  as  they  may  deem  necessary  and  proper  for  the  good  goT- 
enunent,  order  and  protection  of  persons  and  property,  and  for  the  preserva- 
tion of  the  public  health,  peace  and  prosperity  of  said  city  and  its  inhab- 
itants, except  so  far  as  power  is  conferred  by  this  act  upon  presidents  of 
boroughs,  the  police,  health,  park,  and  fire  departments  respectlreiy  to  make 
roles  for  the  government  of  the  persons  employed  in  and  by  said  depart- 
ments. Nothing  in  this  section  contained  shall  be  construed  to  impair  the 
powers  conferred  by  this  act  upon  the  department  of  education ;  and  except 
so  far  as  the  legislative  power  respecting  the  health,  police,  park,  fire  and 
building  departments  shall  be  conferred  upon  said  departments  respectively 
by  the  provisions  of  this  act,  and  except  that  any  modification  of  the  existliig 
rules,  regulations  and  ordinances  affecting  any  of  the  departments  and  all 
ordinances  to  be  passed  to  govern  the  board  of  public  Improvements  or  any 
of  the  departments  thereof,  must  originate  with  the  department  concerned, 
or  with  said  board,  and  must  be  adopted  or  rejected  by  the  board  of  alder- 
men without  amendment" 

The  provisions  of  this  section  with  respect  to  the  authority  intended 
to  be  conferred  on  the  board  of  aldermen  to  enact  or  approve  or- 
dinances affecting  public  health  are  not  entirely  clear ;  but,  excepting 
in  so  far  as  authority  was  elsewhere  by  the  charter  conferred  on  the 
board  of  health,  it  is  evident  that  the  Legislature,  by  not  attempting 
to  define  specifically  the  powers  conferred  by  this  broad  general  lan- 
guage, delegated  extensive  power  to  legislate.  We  are  not  informed 
what  part  either  th6  board  of  aldermen  or  the  board  of  health  had 
in  enacting  the  section  in  question.  The  argument  appears  to  be  that 
neither  nor  both  could  enact  it.  We  may  assume  therefore  that  it 
was  duly  enacted  if  either  or  both  bodies  had  authority.  Sfection  1172, 
in  effect,  ratified  the  Sanitary  Code  in  force  January  1,  1902,  and 
authorized  and  empowered  the  board  of  health  from  time  to  time  to 
"add  to  and  alter,  amend  or  annul  any  part  of  the  Sanitary  Code,  and 
may  therein  publish  additional  provisions  for  the  security  of  life  and 
health  in  the  city  of  New  York,  and  confer  additional  powers  on  the 
department  of  health,  not  inconsistent  with  the  Constitution  or  laws  of 
this  state,  and  may  provide  for  the  enforcement  of  the  said  Sanitary 
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Code  by  such  fines,  penalties,  forfeitures  or  imprisonment  as  may 
by  ordinance  be  prescribed.  The  board  of  health  may  embrace  in 
said  Sanitary  Code  all  matters  and  subjects  to  which,  and  so  far  as, 
the  power  and  authority  of  said  department  of  health  extends,  not 
limiting  their  application  to  the  subject  of  health  only.  Any  violation 
of  said  Sanitary  Code  shall  be  treated  and  punished  as  a  misde- 
meanor." 

It  thus  quite  plainly  appears  that  the  Legislature  by  the  general 
language  employed  intended  to  delegate  to  the  board  of  health  full 
power  and  authority  to  legislate  on  the  subject  of  public  health  and 
safety,  and,  in  order  that  the  authority  might  not  be  technically  con- 
strued and  strictly  confined  to  health  measures,  it  expressly  provided 
liiat  the  power  to  legislate  should  extend  to  all  matters  over  which 
the  health  department  was  given  supervision,  such  as  public  safety 
and  cleanliness.  That  it  was  intended  to  confer  very  broad  and  ex- 
tensive authority  is  emphasized  by  the  fact  that  it  provided  that  vio- 
lations of  the  Sanitary  Code  should  be  treated  and  prosecuted  as  mis- 
demeanors, thus  expressly  delegating  to  the  board  of  healdi  authority 
to  define  and  declare  misdemeanors  in  matters  affecting  public  health 
and  comfort. 

[7]  An  ordinance  or  health  regulation,  adopted  pursuant  to  au- 
thority delegated  by  the  Legislature,  has  the  same  force  and  effect 
as  if  enacted  by  the  Legislature  itself.  City  of  Buffalo  v.  H.  L.  E. 
&  W.  R.  R.  Co.,  152  N.  Y.  276,  46  N.  E.  496.  The  possible  effect 
of  such  smoke  on  those  affected  with  weak  and  unhealthy  lungs,  and 
who  are  obliged  to  live  in  overcrowded  tenements,  and  for  whose 
safety  both  the  state  and  thousands  of  charitable  people  have  been 
and  are  solicitous,  as  is  shown  by  the  establishment  and  maintenance 
of  sanatoriums,  is  alone  sufficient  to  indicate  that  this  was  a  proper 
subject  for  legislative  investigation  and  would  warrant  the  enact- 
ment of  appropriate  regulations  and  restrictions  of  which  the  court 
may  take  judicial  notice.  Moreover,  it  is  common  knowledge,  as 
shown  by  the  authorities  cited,  that  there  would  be  great  public  dis- 
comfort and  injury  both  to  health  and  to  property,  if  the  unrestricted 
use  of  soft  coal  were  permitted  in  a  large  city. 

[8]  I  am  of  opinion,  therefore,  that  it  is  perfectly  clear  that  the 
court  may  not  take  judicial  notice  that  this  prohibition  against  the  dis- 
charge of  smoke  is  unreasonable  and  void;  and  that,  if  it  may  not 
take  judicial  notice  to  the  contrary,  it  must,  at  least,  until  evidence 
impeaching  the  enactment,  as  hy  showing  that  it  cannot  be  observed 
without  extinguishing  the  fires  m  the  furnaces  to  which  it  rfelates,  or 
imposinjg  upon  the  property  owners  an  unreasonable  burden,  in  com- 
parison witii  the  public  benefit  in  obtaining  other  fuel  or  equipment 
is  presented.  Health  Dept  v.  Rector,  supra;  Moses  v.  U.  S.,  supra; 
Bowen  v.  City  of  Indianapolis,  supra ;  State  v.  Tower,  supra.  See, 
also.  People  v.  Transit  Dev.  Co.,  131  App.  Div.  174,  115  N.  Y.  Supp. 
297. 

In  Bowen  v.  City  of  Indianapolis,  supra,  where  an  ordinance  for- 
bidding the  discharge  of  dense  smoke  was  sustained,  the  court  said: 

"It  Is  a  well-known  fact  that  smoke  is  carried  tor  long  distances,  and, 
mingling  with  the  general  cloud  of  smoke  arising  from  tbe  famaces  of  an 
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industrial  and  fhlckly  populated  commnnlty,  this  whole  mass  of  smoke  dif- 
fuses itself  and  thoroughly  impregnates  the  atmosphere  and  hangs  as  a  dark 
blanket  over  the  dty  from  which  soot  drops  constantly,  which  works  its  way 
Into  stores  and  dweUlngs  and  falls  on  the  faces,  hands,  and  clothing  of  per- 
sons who  may  be  on  the  streets  or  otherwise  exposed  to  it,  and  which  also  in- 
jures certain  kinds  of  property  and  business,  and  Is  a  source  of  annoyance, 
discomfort,  and  inconvenience,  more  or  less,  to  all  within  the  city." 

An  act  of  the  Legislature  prohibiting  the  use  of  soft  coal  to  a  lim- 
ited extent  in  Brooklyn  has  been  sustained.  City  of  Brooklyn  v.  Nas- 
sau Electric  R.  R.  Co.,  44  App.  Div.  462,  61  N.  Y.  Supp.  33 ;  City 
V.  Johns-Mandeville  Co.,  89  App,  Div.  449,  85  N.  Y.  Supp.  757. 

The  learned  counsel  for  the  respondent  insists  that  the  discharge 
of  any  dense  smoke,  of  no  matter  what  color  or  nature  and  even  if 
accidentally  or  only  momentarily,  is  prohibited  by  this  section  of  the 
Sanitary  Code.  These  provisions  should  not  be  construed  literally, 
especially  since  that  might  render  them  void.  The  information  charges 
that  the  violation  was  willful. 

[9]  Although  that  is  not  expressly  embraced  in  the  provision  in 
question,  yet,  since  a  violation  is  deemed  a  misdemeanor,  the  section 
should  not  be  construed  as  applicable  where  the  discharge  of  the  smoke 
is  accidental  or  unavoidable. 

[10]  It  is  the  spirit  and  intent  of  the  law,  rather  than  its  letter, 
that  governs,  and  therefore  these  provisions  should  be  considered  in 
the  light  of  the  purpose  for  which  they  were  intended  and  of  the  au- 
thority under  which  they  were  enacted.  Higgs  v.  Palmer,  115  N.  Y. 
506,  22  N.  E.  188,  5  h.  R.  A.  340,  12  Am.  St.  Rep.  819;  People  v. 
Sturgis,  supra;  Atlantic  City  v.  France,  75  N.  J.  Law,  910,  70  Atl. 
163,  18  L.  R.  A.  (N.  S.)  156.  It  is  evident  that  the  object  of  this  en- 
actment was  the  prevention  of  the  discharge  of  smoke  of  such  a  char- 
acter and  in  such  quantities  that  it  might  injuriously  affect  the  public 
health  or  comfort,  or  injure  property,  and  the  court  would  not  be 
warranted  in  convicting  for  a  violation  of  this  section,  excepting  on 
evidence  from  which  an  inference  to  that  effect  might  be  drawn.  I 
think  that  the  application  of  this  section  was  not  intended  to  be  lim- 
ited to  cases  in  which  evidence  is  adduced  embracing  every  element 
upon  which  a  conviction  as  for  maintaining  a  public  nuisance  might 
have  been  had  at  common  law,  or  even  under  the  Penal  Law,  and 
that  it  should  not  be  so  limited.  The  section  should  have  a  reasonable 
construction  which  would  preclude  a  conviction  for  a  mere  accidental 
or  occasional  momentary  discharge  of  dense  smoke,  but  which  would 
insure  the  prevention  of  a  continuous  discharge  or  a  discharge  at  in- 
tervals of  large  volumes  of  smoke,  such  as  is  caused  by  the  use  of 
soft  coal. 

[11]  I  agree  with  the  view  expressed  by  the  court  in  St.  Louis  v. 
Heitzeberg  Packing  Co.,  141  Mo.  375,  42  S.  W.  954,  39  L.  R.  A.  551. 
64  Am.  St.  Rep.  516,  that  a  penal  law  or  ordinance  should  be  suffi- 
ciently definite,  so  that  those  whose  conduct  it  is  intended  to  govern 
may  know  their  duty,  and  that,  if  not,  it  should  not  be  sustained  on 
the  theory  that  officials  will  exercise  a  wise  discretion  in  enforcing 
it.  But  it  is  for  the  court  and  not  for  the  prosecuting  officer  to  decide 
in  a  given  case  whether  this  section  has  been  violated,  and  there  should 
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be  no  difficulty  in  so  enforcing  it  as  to  suppress  the  smoke  nuisances 
at  which  it  was  aimed  without  requiring  actual  proof  of  safety  to 
the  public  health  or  to  property. 

In  State  v.  Tower,  supra,  where  a  statute  prohibiting  "the  emission 
or  discharge  into  the  open  air  of  dense  smoke  within  the  corporate 
limits  of  cities"  having  a  population  of  100,000  was  sustained  as  valid, 
the  court  said : 

"The  only  remaining  proposition  Is  that  the  Legislature  could  not  declare 
the  emission  of  dense  smoke  into  the  open  air  of  a  city  of  100,000  inhabitants 
a  nuisance  without  qualifying  it  by  adding  to  it  that  such  smoke  must  Injure 
the  property  in  the  neighborhood  or  affect  the  health  or  Interfere  with  the 
comfort  of  the  citizens  of  the  neighborhood.  We  have  already  ruled  that  the 
Legislature,  charged  with  the  duty  of  gnarting  the  public  Interests  and  rested 
with  a  wide  discretion  and  liberty  of  choice,  must  be  presumed  to  havd 
inquired  into  and  duly  considered  the  effect,  present  and  prospecttve,  of  thcS 
continual  emission,  constantly  or  at  Intervals,  of  dense  smoke,  upon  those 
public  Interests  in  respect  to  safety,  comfort,  and  cleanliness."  The  power 
to  declare  what  is  and  what  shall  be  a  public  nuisance  Is  clearly  a  legislative 
one,  and  the  act  in  question  is  clearly  an  exercise  of  the  police  power,  and 
"there  is  nothing  in  the  act  wlilch  smacks  of  oppression,  bnt  on  the  contrary 
It  accords  with  the  universal  experience  that  dense  smoke,  emitted  in  a  larse, 
populous,  and  crowded  city  is  a  nuisance,  though  It  may  not  hare  been  pre- 
viously so  held  at  common  law  or  so  declared  by  statute." 

In  Harman  v.  City  of  Chicago,  110  111.  400,  51  Am.  Rep.  698,  where 
the  same  points  as  are  now  presented  were  urged  against  the  validity  of 
an  ordinance  prohibiting  the  discharge  of  "dense  smoke,"  the  court 
in  construing  and  sustaining  the  ordinance  said: 

"Sot  will  any  subtle  distinction  be  Indulged  as  to  what  is  meant  by  'dense 
smokei'  as  those  terms  are  used  In  the  ordinance.  The  terms  used  will  be 
understood  as  commonly  employed,  and  the  court  will  understand  by  'dense 
smoke'  precisely  what  everybody  else  does  that  has  ever  seen  a  volume  of 
dark,  dense  smoke  as  it  comes  from  the  smokestack  or  chimney  where  common 
soft  or  bituminous  coal  is  used  for  fuel  in  any  considerable  quantltiefl. 
*  *  *  It  is  but  stating  what  is  a  matter  of  common  observation,  that  'dense 
smoke'  is  caused  by  the  kind  of  fuel  used  in  furnaces  and  fire  boxes." 

These  views  were  quoted  with  approval  in  City  of  St.  Paul  v. 
Haugbro,  93  Minn.  59,  100  N.  W.  470,  66  L.  R.  A.  441,  106  Am.  St 
Rep.  427,  2  Ann.  Cas.  580.  In  St.  Louis  v.  Heitzeberg  Packing  Co., 
141  Mo.  375,  42  S.  W.  954,  39  L.  R.  A.  551,  64  Am.  St.  Rep.  516, 
an  ordinance  declaring  the  discharge  of  "dense  smoke"  a  public  nui- 
sance was  declared  void  on  the  ground  that  authority  to  enact  it  had 
not  been  delegated  by  the  Legislature,  and  stress  was  laid  on  the  fact 
that  the  city  depended  largely  on  bituminous  coal  in  the  vicinity,  as 
showing  the  unreasonableness  of  the  ordinance;  but  in  that  case  it 
was  conceded  of  record  that  such  emission  of  smoke  could  not  be  pre- 
vented by  any  known  device ;  and  the  same  court  later  (State  v.  Tower, 
supra)  sustained  a  statute  in  the  same  language  prohibiting  the  emission 
of  smoke.  In  the  latter  case,  the  court  observed  that  the  evidence 
showed  that  the  escape  of  such  smoke  was  preventable,  but  apparently 
recognized  that  without  an  express  provision  to  that  effect  it  might 
be  shown  in  defense  that  it  could  not  be  prevented.  The  court  in  that 
case  also  assumed,  without  discussing  it,  that  "dense  smoke"  meant 
thick  and  opaque. 
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[12]  If,  however,  what  it  was  intended  to  prohibit  by  this  section 
would  constitute  a  public  nuisance,  or  if  it  must  be  limited  to  cases 
of  that  kind  in  order  to  sustain  it,  still  it  could  be  upheld  even  on  that 
theory.  It  is  of  no  importance  that  it  does  not  declare  dense  smoke 
to  be  a  public  nuisance.  Harmon  v.  City  of  Chicago,  supra,  at  page  412 
of  110  111.,  51  Am.  Rep.  698.  Pursuant  to  authority  duly  delegated 
the  acts  have  been  forbidden,  and  the  Legislature  itself  has  declared 
the  offense  to  be  a  misdemeanor.  That  is  quite  sufficient.  If  the  sec- 
tion should  be  construed  as  applying  only  to  such  emissions  of  smoke 
as  would  constitute  a  public  nuisance,  as  the  Supreme  Court  of  Min- 
nesota construed  a  statute  phrased  in  the  same  terms,  it  would  still  be 
valid,  for  a  prohibition  against  the  emission  of  "dense  smoke"  may  be 
construed  as  forbidding  the  discharge  of  smoke  of  such  character 
and  in  such  volume  as  to  constitute  a  public  nuisance,  which  it  has 
frequently  of  late  been  declared  to  be.  City  of  St.  Paul  v.  Haugbro, 
supra ;  Harmon  v.  City  of  Chicago,  supra ;  Bowers  v.  City  of  Indi- 
anapolis, supra;  Moses  v.  U.  S.,  supra;  Atlantic  City  v.  France,  75 
N.  J.  Law,  910,  70  Atl.  163,  18  L.  R.  A.  (N.  S.)  156;  Glucose  Re- 
fining Co.  V.  City  of  Chicago,  138  Fed.  309.  See,  also,  Cadwell  v. 
Pray,  86  Mich.  273,  49  N,  W.  150.  In  Atlantic  City  v.  France,  supra, 
an  ordinance  enacted  under  authority  such  as  the  general  welfare 
clause  of  municipal  charters  prohibited  the  emission  from  smokestacks 
of  furnaces  of  "dense  smoke,"  which  contained  soot  in  sufficient  quan- 
tity to  permit  the  deposit  of  such  soot  on  the  surface  within  the  city, 
was  sustained,  but  only  on  the  theory  that  it  was  not  to  be  construed 
literally,  but  should  be  limited  "to  smoke  of  such  character  as  invades 
the  rights  of  persons  and  property,  or  affects  injuriously  the  public 
health." 

That  there  has  been  widespread  progressive  public  agitation  for  the 
suppression  of  smoke  nuisances  is  shown  by  the  fact  that  in  at  least 
three  states  the  Legislature  itself  has  declared  dense  smoke  to  be  a  pub- 
lic nuisance  per  se,  or  it  was  so  declared  under  authority  clearly  dele- 
gated by  the  Legislature,  after  ordinances  to  the  same  effect  had  been 
declared  void,  as  unauthorized ;  and  the  later  legislation  was  in  every 
instance  sustained  by  the  court  of  final  review.  St.  Louis  v.  Heitzeberg 
Packing  Co.,  supra ;  State  v.  Tower,  supra ;  City  of  St.  Paul  v.  Gil- 
fillan,  supra;  City  of  St  Paul  v.  Haugbro,  supra;  State  ex  rel.  v. 
Indianapolis  Union  R.  Co.,  160  Ind.  45,  66  N.  E.  163,  60  L.  R.  A. 
831 ;  and  Bowers  v.  City  of  Indianapolis,  supra. 

It  follows  that  the  order  should  be  reversed,  and  demurrer  disal- 
lowed, with  leave  to  withdraw  the  same  and  plead  over. 

McLaughlin,  CLARKE  and  SCOTT,  JJ.,  concur.  INGRA- 
HAM,  P.  J.,  concurs  in  result. 
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In  re  EAST  161ST  STBBBT  IN  OITZ  OF  NEW  TORK. 
(Supreme  Court,  Appellate  Division,  First  Department.     December  5,  1013.> 

1.  Etiderck  (1 142*) — Opinion  Bvidencx — Market  Value. 

The  market  value  of  lands  taken  in  invitum  must  be  shown  by  the  tes- 
timony of  experts  familiar  with  the  uses  for  which  the  land  la  adapted, 
or  by  proof  of  the  Income  derived  therefrom,  and  not  by  proving  the  price 
paid  for  lands  in  the  vicinity  at  private  Bal& 

[Ed.  Note.— For  other  cases,  see  Evidence,  Gent  Dig.  |g  416-^23 ;  Dec. 
Dig.  i  142.*] 

2.  Evidence  (§  5SS*) — Opinion  Evidence — Cbobs-Ezauination. 

The  market  value  of  land  Indicated  by  sales  may  be  shown  on  the  cross- 
examination  of  an  expert  testi^ing  as  to  its  value. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {§  2377,  2379;  Dec. 
Dig.  f  558.»] 

3.  Eminent  Dokain  ({  238*) — Coicpensation — Absessuent  bt  Comuibsionebs 

— Review. 

A  court  of  review  will  not  reverse  the  determination  of  commissioners 
for  errors  in  exclusion  of  evidence,  unless  they  have  proceeded  upon  a 
wrong  principle  or  theory  to  the  prejudice  of  the  appellant,  since  they  are 
anthorized  to  view  the  premises  and  are  not  required  to  act  solely  upon 
testimony  at  the  hearing. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  {{  614,  619, 
658-660,  666,  668,  660,  671,  673,  674,  687;  Dec.  Dig.  I  238.*] 

4.  Eminent  Domain  ({  237*) — Compensation — Assessment  bt  Commissioners 

— Review. 

Although  the  court  does  not  ordinarily  Interfere  with  the  determination 
of  commissioners  on  questions  of  valuation,  yet  their  determination  Is  not 
final,  and  the  court  is  not  obliged  to  confirm  their  reports,  if  it  appears  to 
be  unequitable  and  unjust 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Gent  Dig.  U  604- 
613;   Dec.  Dig.  {  237.*] 

5.  Eminent  Domain  ($  167*) — ^Valuation  bt  Commissioners — Finautt. 

Under  the  Constitution  and  statutes,  the  Just  compensation  to  be  paid 
to  owners  whose  property  is  condemned  by  the  dty  must  ultimately  be  de- 
termined by  the  commissioners  of  estimate. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  K  451-456; 
Dec.  Dig.  f  167.*] 

<(.  Eminent  Domain  ({  287*) — Compensation — ^Report  or  Commissioners — 

CONnXMATION. 

Under  Greater  New  Tork  Charter  (Lews  1901,  c.  466)  f  988,  providing 
for  objections  to  the  report  of  commissioners  of  estimate  and  for  an  ap- 
peal from  an  order  of  confirmation,  to  be  heard  upon  the  evidence  taken 
before  the  commissioners,  certified  by  the  court  at  Special  Term  or  agreed 
on  by  the  parties,  and  be  determined  upon  the  merits  both  as  to  matters 
of  law  and  fitct,  where  testimony  offered  by  a  party  did  not  show  any 
reasonable  basis  for  the  award  claimed  to  constitute  Just  compensation, 
objections  to  the  report  should  have  been  sustained  and  new  commis- 
sioners appointed. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  8§  604- 
613;   Dec.  Dig.  i  237.*] 

Appeal  f  rc«n  Special  Terni,  New  York  County. 
Application  by  the  City  of  New  York  to  condemn  lands  for  East 
161st  Street  as  widened  from  Brook  Avenue  to  Third  Avenue  in  the 
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Twenty-Third  Ward,  City  of  New  York.  From  an  order  confirming 
an  award  made  by  the  Commissioners  of  Estimate,  John  C.  KeinU 
and  another,  owners,  appeal.  Order  reversed,  and  matter  referred 
back  to  new  Commissioners. 

Argued  before  INGRAHAM,  P.  T.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Benjamin  Trapnell,  of  New  York  City,  for  appellants. 

John  J.  Kearney,  of  New  York  City  (Joel  J.  Squier  and  Charles  A. 
Molloy,  both  of  New  York  City,  on  the  brief),  for  respondent  City 
of  New  York. 

LAUGHLIN,  J.    The  land  appropriated  by  the  city  for  widening 
East  161st  street  between  the  points  in  question  embraced  a  strip  in 
a  single  block  on  the  northerly  side  of  East  161st  street  of  the  width 
of  33.25  feet  on  Third  avenue,  widening  toward  the  west  to  the  width 
of  about  37  feet  at  Brook  avenue,  and  comprising  three  damage  par-      i 
eels,  only  one  of  which  is  involved  in  the  appeal.    Damage  parcel  No.      I 
3,  commencing  on  Third  avenue  with  the  width  of  33.25  feet,  extends      i 
westerly  139.42  feet  along  the  northerly  line  of  East  161st  street,  and  is 
of  the  width  of  35.95  feet  at  its  westerly  line. 

The  preliminary  estimate  filed  on  November  26,  1910,  made  for 
this  parcel  was  $70,374.  The  appellants  duly  filed  objections  to  the 
award,  on  the  grounds  that  it  was  inadequate,  unjust,  contrary  to  the 
evidence,  based  upon  the  testimony  of  one  not  qualified  as  an  expert, 
and  greatly  less  dian  the  estimates  of  the  other  experts  called  by  the 
city,  and  was  so  inadequate  and  unequal  as  to  indicate  prejudice  and 
partiality  on  the  part  of  the  commissioners  and  to  constitute  a  con- 
fiscation by  taking  without  just  compensation.  The  commissioners, 
after  hearing  the  objections,  filed  their  final  report  in  which  they 
awarded  for  this  parcel  the  sum  of  $71,231. 

Six  witnesses,  one  in  behalf  of  the  property-  owners  ahd  five  in  be- 
half of  the  city,  testified  before  the  commissioners  with  respect  to  the 
value  of  this  parcel.  The  first  testimony  on  the  question  of  value 
was  taken  on  June  7,  1909.  The  expert  for  the  appellants  testified 
first,  and  gave  it  as  his  opinion  that  this  parcel  was  of  the  market 
value  of  $169,169.  The  city  then  called  three  witnesses,  the  last  of 
whose  testimony  was  concluded  on  the  29th  day  of  December,  1909. 
They  respectively  placed  a  value  of  $87,785.96,  $90,600,  and  $90,621 
on  the  parcel.  It  next  appears  in  the  record  that  at  a  meeting  of  the 
commissioners  on  the  19th  of  January,  1910,  it  was  announced  that 
one  of  the  commissioners  had  resigned.  Another  commissioner  was 
appointed  in  his  place  and  qualified  on  the  27th  of  April,  1910.  The 
record  shows  that  the  newly  appointed  commissioner  thereafter  ex- 
amined the  testimony  theretofore  given,  and  viewed  the  premises. 
It  then  shows  a  meeting  of  the  commissioners  on  June  6,  1910,  at 
which  the  deputy  tax  commissioner,  who  had  charge  of  examining 
and  assessing  real  estate  in  the  district  in  which  the  parcel  in  ques- 
tion was  located,  and  who  examined  and  estimated  the  value  of  the 
parcel  in  question  in  the  fall  of  1909  for  the  purpose  of  making  the 
return  of  the  taxable  property  for  the  year  1910  and  the  valuations 


Digitized  by 


V  Google 


Sup.  Ct)      IN  BB  BAST  iei8T  8IBBBT  IN  dTT  OF  NBW  TOBK  719 

thereof,  was  called  as  a  witness  for  the  city.  He  was  permitted  to 
testify,  without  objection,  that  in  his  opinion  the  fair  market  value 
of  this  parcel  on  the  day  title  vested  in  the  city  was  $75,000.  It  is 
erroneously  argued  that  he  was  permitted  to  testify  to  the  valuation 
at  which  he  assessed  it  On  the  18th  of  July,  1910,  the  city  called  one 
Olpp,  who  testified  that  in  his  opinion  the  market  value  oi  this  parcel 
at  the  time  title  vested  in  the  city  was  only  $70,000. 

The  learned  counsel  for  the  appellants  contends  that  the  award 
shows  that  the  commissioners  virtually  accepted  the  testimony  of 
Olpp,  and  that  facts  were  developed  on  his  cross-examination,  both 
with  respect  to  the  manner  in  which  he  arrived  at  the  valuation  and 
concerning  the  extent  of  his  knowledge  of  sales  and  valuations  of  real 
estate,  which  show  that  his  opinion  was  not  entitled  to  very  much 
vreight.  Particular  stress  is  laid  upon  the  fact  that,  as  a  basis  for 
determining  the  value  of  the  premises  m  question,  he  assumed  that 
an  interior  lot  fronting  on  Third  evenue  in  the  same  blo'ck,  of  the 
dimensions  of  25  feet  frontage  by  100  feet  in  depth,  was  of  the  value 
of  $25,000,  or  $10  a  square  foot,  and  that  he  then  added  to  that  val- 
uation, on  account  of  this  parcel  being  on  a  comer  and  of  a  greater 
width  and  depth,  thus  arriving  at  a  total  valuation  of  $70,000.  The 
evidence  shows  two  sales  of  an  interior  lot  of  the  ordinary  dimensions, 
viz.,  25  feet  by  100  feet,  on  Third  avenue  in  the  same  block  and  only 
50  feet  north  of  the  parcel  in  question,  one  in  the  month  of  January, 
1907,  for  $30,000,  and  the  other  in  the  month  of  March,  1909,  for 
$33,000.  This  witness,  Olpp,  excluded  from  consideration  those  two 
sales.  There  was  no  evidence  tending  to  show  that  the  sales  were  not 
at  what  the  parties  thereto  deemed  to  be  the  fair  market  value,  and 
the  reasons  assigned  by  Olpp  for  exceptional  value  to  the  lots  so  sold 
applies  with  equal  force  to  the  parcel  in  question. 

[1,  2]  The  rule  is  that  the  market  value  of  lands  taken  in  invitum 
must  be  shown  by  the  testimony  of  experts  familiar  with  the  uses  for 
which  the  lands  are  adapted,  or  by  the  income  derived  therefrom,  and 
not  by  proving  the  consideration  paid  for  the  purchase  of  lands  in  the 
vicinity  at  private  sale.  Matter  of  Thompson,  127  N.  Y.  463,  28  N. 
E.  389,  14  L.  R.  A.  52;.  Matter  of  City  of  New  York  (Blackwell's 
Island  Bridge)  118  App.  Div.  272,  274,  103  N,  Y.  Supp.  441,  and 
cases  cited.  But  the  market  value  indicated  by  sales  may  be  shown  on 
the  cross-examination  of  an  expert,  and' it  is  manifest  that  opinion 
evidence,  if  in  conflict  with  the  general  trend  of  sales  of  premises  in 
the  vicinity,  would  be  of  little  value.  The  other  experts  called  by  the 
city,  with  the  exception  of  the  deputy  tax  commissioner,  arrived  at 
their  valuations  in  the  same  manner  as  Olpp ;  that  is  to  say,  by  taking 
an  interior  lot  of  ordinary  dimensions  as  the  unit  of  value.  But  each 
of  them  took  $30,000  as  the  unit  of  value  for  an  interior  lot  25  feet 
by  100  feet,  and  gave  weight  to  the  two  sales  mentioned.  It  is  stated 
in  the  points  for  3ie  city  that  the  testimony  of  the  deputy  tax  commis- 
sioner is  not  relied  upon  to  sustain  the  award,  but  it  is  therein  claimed 
that  it  cannot  be  used  as  a  basis  for  attacking  the  award.  Without 
that  testimony,  the  record  shows  that  the  city  first  met  the  testimony 
of  the  appellants'  expert  by  the  testimony  of  two  experts  whose  com- 
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petency  was  not  questioned,  and  on  whose  testimony  the  dty  was  then 
contending  before  the  commissioners  that  the  value  of  the  parcel  in 
question  was  between  $87,785.96  and  $90,621,  and  then,  after  a  lapse 
of  something  over  six  months,  it  called  the  witness  Olpp,  and  by  his 
testimony  attempted  to  reduce  the  valuation  nearly  $20,000,  or  about 
20  per  centum. 

[a]  The  only  ruling  of  the  commissioners,  as  disclosed  by  the  rec- 
ord, with  respect  to  the  reception  or  rejection  of  evidence  other  than 
in  receiving  the  evidence  of  the  deputy  tax  commissioner  to  which  ref- 
erence has  been  made,  is  in  receiving  evidence  as  to  the  amoimt  which 
the  appellants  paid  for  the  parcel  nearly  seven  years  before,  since 
which  time  it  appeared  that  the  conditions  affecting  valuations  had  un- 
dergone marked  changes ;  but  the  rule  is  that  a  court  of  review  will 
not  reverse  the  determination  of  the  commissioners  for  errors  in  the 
exclusion  or  reception  of  evidence,  unless  the  commissioners  have  pro- 
ceeded upbn  a  wrong  principle  or  theory  to  the  prejudice  of  the  appel- 
lant, and  the  reason  for  the  rule  is  that  the  commissioners  are  author- 
ized to  view  the  premises  and  to  act  upon  their  own  view  and  upon  in- 
formation received  otherwise  than  by  testimony  given  on  the  hear- 
ings. Matter  of  City  of  New  York  (Blackwell's  Island  Bridge)  198 
N.  Y.  84,  91  N.  E.  278,  139  Aih.  St.  Rep.  791, 41  L.  R.  A.  (N.  S.)  411. 

[4]  Although  the  courts  do  not  ordinarily  interfere  with  the  deter- 
mination of  the  commissioners  on  questions  of  valuation,  yet  their 
determination  is  not  final,  and  the  court  is  not  obliged  to  confirm  their 
report,  if  it  appears  to  be  "inequitable  and  unjust."  Matter  of  Com- 
missioners of  Public  Parks,  47  Hun,  302;  Matter  of  City  of  New 
York  (Titus  Street)  139  App.  Div.  238,  123  N.  Y.  Supp.  1018. 

[5,  8]  The  Legislature  has  provided  for  filing  objections  to  the  re- 
port of  the  commissioners  and  for  an  appeal  to  this  court  from  an 
order  confirming  it,  and  has  directed  that  such  an  appeal  "shall  be 
heard  upon  the  evidence  taken  before  the  commissioners,  or  such 
part  or  portion  thereof  as  the  court  at  Special  Term  may  certify,  or  the 
parties  to  said  appeal  may  agree  upon,  as  sufficient  to  present  the  mer- 
its of  the  questions  in  respect  to  which  such  appeal  shall  be  had,"  and 
that  "such  appeal  shall  be  heard  and  determined  by  the  Appellate  Divi- 
sion upon  the  merits  both  as  to  matters  of  law  and  fact."  Greater 
New  York  Charter  (Laws  1901,  c,  466)  §  988;  Matter  of  Mayor 
(Trinity  Ave.)  81  App.  Div.  215,  80  N.  Y.  Supp.  732.  Under  the 
Constitution  and  the  statutory  law  applicable,  the  just  compensation 
to  be  paid  to  the  appellants  must  ultimately  be  determined  by  the  com- 
missioners of  estimate ;  but  the  court  has  a  duty  to  perform,  both  to 
the  public  and  to  the  property  owners,  to  see  not  merely  that  the  law 
is  followed,  but  that  justice  is  done.  While  therefore  the  just  com- 
pensation to  be  made  is  not  to  be  determined  exclusively  by  the  testi- 
mony before  the  commissioners,  yet,  when  testimony  is  offered  by  a 
party,  it  should  show  some  reasonable  basis  for  the  award  which  the 
party  offering  it  claims  would  constitute  just  compensation  (see  Mat- 
ter of  Titus  Street,  supra) ;  but  we  do  not  say  that  the  commissioners 
are  necessarily  confined  or  limited  by  the  valuations  given  by  the  ex- 
perts, and  the  court  has  frequently  sustained  awards  for  less  than  the 
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valuation  given  by  any  expert.  See  Matter  of  Daly,  26  App.  Div. 
326,  49  N.  Y.  Supp.  795 ;  Matter  of  Joseph  Rodman  Drak  Park,  134 
App.  Div.  965,  119  N.  Y.  Supp.  1138,  affirmed  199  N.  Y.  531,  92  N.  E. 
1088;  Matter  of  Crotona  Park  Addition,  148  App.  Div.  890,  132  N. 
Y.  Supp.  1129;  Matter  of  Simmons,  132  App.  Div.  574,  116  N.  Y. 
Supp.  952.  We  are  of  opinion  that  the  objections  of  the  appellants 
to  the  report  of  the  commissioners  should  have  been  sustained,  and 
new  commissioners  should  have  been  appointed.  Matter  of  Collis, 
144  App.  Div.  382,  129  N.  Y.  Supp.  214. 

It  follows  therefore  that  the  order  should  be  reversed,  with  costs, 
and  motion  for  confirmation  denied,  and  the  matter  referred  back  to 
new  commissioners  to  be  named  in  the  order  of  this  court.  All  con- 
cur. 


(83  Misc.  Kep.  162.) 

SHOEMAKER  v.  BUFFALO  STEAM  ROLLER  CO.  et  al. 

(Supreme  Conrt,  Equity  Term,  Stenben  County.    December  6,  1912.) 

1.  Towns  (8  38*) — Cowtbacts — Ptjbch.vsis  of  Road  Roixeb— Vauditt. 

Under  Highway  Law  (Gonsol.  Laws  1909,  c.  25)  }  94,  proyldlng  tbat  a 
town  shall  not  purchase  a  steam  roller  and  pay  therefor  a  greater  sum 
than  $500  a  year  without  first  submitting  the  question  to  the  voters  at 
a  town  meeting,  a  contract  for  the  conditional  purchase  of  a  road  roller 
by  a  town  providing  for  an  annual  payment  of  $640  as  rent,  the  roller 
company  agreeing  that  If  the  annual  rent  was  paid  during  a  specified 
time  it  would  execute  a  bill  of  sale  to  the  town  therefor,  without  .sub- 
mitting the  question  to  the  voters  at  a  town  meeting,  was  void. 

[Ed.  Note. — For  other  cases,  see  Towns,  Cent.  Dig.  ^  72;  Dec.  Dig.  | 
38.»] 

2.  Towns  (f  61*) — Invalid  CoNTRAOiy-TAXFATiEB's  Action. 

Where  plaintiff  was  a  taxpayer  of  a  town  when  an  illegal  contract  by 
the  town  for  the  purchase  of  a  road  roller  was  made  and  when  an  ac- 
tion to  vacate  the  same  was  brought,  he  had  capacity  to  sue. 

[Ed.  Note. — ^For  other  cases,  see  Town^  Cent.  Dig.  |  104 ;  Dea  Dig.  t 
61.*] 

8.  Saixs  (I  92*>^Invai.id  Contbaot— Canceixation— Taxpateb's  Action. 

Where  a  town  purchased  a  road  roller  under  an  illegal  contract  which 
was  canceled  by  agreement  of  the  parties  on  May  25,  1912,  but  t&e  can- 
cellation was  not  effectual  until  the  roller  was  actually  returned  and  ac- 
cepted by  the  seller,  which  did  not  occur  until  some  days  after  suit  was 
brought  by  a  ta.\payer  to  cancel  it,  the  agreement  of  cancellation  was  no 
bar  to  the  action. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  H  257,  259 ;  Dec.  Dig. 
J  92.*] 

4.  Assumpsit,  Action  of  (|  7*) — Conteaots— Pubchasb  of  Road  Rolleb— In- 
VAUDiTT— Rent— Quantum  Mebuit. 

Highway  Law  (Consol.  Laws  1909,  c.  26)  f  60,  authorizes  town  boards 
to  i-ent  steam  rollers  at  not  exceeding  $10  a  day,  and  section  94  pro- 
vides that  a  town  may  not  purchase  such  a  roller  and  pay  a  greater 
sum  tban  $600  a  year  therefor  without  first  submitting  the  question  to 
the  voters  of  the  town  meeting.  Held,  that  where  the  members  of  a 
town  board  discussed  the  necessity  of  renting  a  roller,  and  in  good  faith 
contracted  to  rent  a  roller  from  the  defendant  for  $640  a  year  under  a 
contract  which  was  in  fact  invalid  as  a  contract  of  conditional  sale  be- 
cause not  submitted  to  the  voters,  and  the  town  thereafter  used  the  ma- 
cliine  for  more  than  128  days  before  the  contract  was  canceled,  the  roller 

•For  oUier  caseB  see  same  topic  A  i  numbeb  In  Dec.  &  Am.  Dim.  1907  to  dat»  A  Ban'r  TadezM 
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company  was  entitled  to  recover  snch  amonnt  on  a  qnantom  memit  for 
the  nse  of  the  machine  notwithstanding  the  Invalidity  of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Assumpsit,  Action  of;  Cent  Dig.  U  37- 
41;  Dec  Dig.  |  7.*] 

Taxpayer's  action  by  Egbert  Shoemaker  against  the  Buffalo  Steam 
Roller  Company  and  others  to  set  aside  a  contract  between  the  Town 
of  Campbell  and  the  defendant  roller  company  for  the  conditional  pur- 
chase and  sale  of  a  road  roller  and  to  recover  back  moneys  paid  there- 
under. Judgment  for  plaintiff  for  costs  against  defendant  roller  com- 
pany. 

James  O.  Sebring,  of  Corning,  for  plaintiff. 
Edward  R.  O'Malley,  of  Buffalo,  for  defendant  Roller  Co. 
W.  J.  &  G.  W.  Cheney,  of  Coming,  for  defendant  Frank  McCabe. 
Herbert  A.  Heminway,  of  Coming,  for  defendant  Town  of  Campbell 
and  others. 

CLARK,  J.  In  this  action  the  plaintiff,  a  taxpayer  of  the  town  of 
Campbell,  Steuben  county,  seeks  to  set  aside  a  contract  made  between 
the  Buffsdo  Steam  Roller  Company  and  the  town  of  Campbell,  dated 
Febraary  21,  1910,  on  the  ground  that  the  town  officials  were  without 
power  to  enter  into  the  contract  and  that  it  is  void. 

There  is  no  proof  of  any  fraud  in  connection  with  this  transaction, 
and  the  good  faith  of  the  parties  cannot  be  questioned.  The  evidence 
establishes  clearly  that  the  conversations  which  led  up  to  the  making  of 
this  agreement,  at  least  so  far  as  the  town  officials  were  concerned, 
had  in  view  the  leasing  and  not  the  purchase  of  a  steam  roller ;  but  the 
contract  as  finally-  executed  is  in  fact  a  conditional  contract  for  the 
purchase  and  sale  of  the  steam  roller,  with  an  annual  payment  of  $640, 
which  the  agreement  said  was  to  be  "rent,"  and  if  the  town  kept  the 
roller  up  to  the  31st  day  of  October,  1914,  paying  $640  annually  as 
"rent"  therefor,  then  the  Buffalo  Steam  Roller  Company  agreed  to 
make,  execute,  and  deliver  to  the  town  a  bill  of  sale  of  said  roller, 
whereupon  the  title  thereto  was  to  vest  in  the  town  of  Campbell. 

[  1  ]  A  town  cannot  purchase  a  steam  roller  and  pay  therefor  a  great- 
er sum  than  $500  per  year,  without  first  submitting  the  question  to  the 
voters  at  a  town  meeting,  and  that  was  not  done  in  this  case.  Highway 
Law  (Consol.  Laws  1909,  c.  25)  §  94. 

This  being  a  contract  for  the  conditional  purchase  and  sale  of  the 
steam  roller,  it  must  be  held  that  the  instrument  was  invalid.  Gardner 
V.  Town  of  Cameron,  155  App.  Div.  750,  140  N.  Y.  Supp.  634. 

[2]  It  is  undisputed  that  plaintiff  was  a  taxpayer  in  the  town  of 
Campbell,  both  when  the  agreement  in  question  was  made  and  when 
this  action  was  commenced,  and  therefore  he  was  clearly  within  his 
rights  in  bringing  it.  Rogers  v.  O'Brien,  153  N.  Y.  357,  47  N.  E.  456; 
Water  Co.  v.  Monroe,  83  App.  Div.  105, 82  N.  Y.  Supp.  610. 

[3]  It  is  urged  by  the  learned  counsel  for  defendant  steam  roller 
company  that  plaintiff  cannot  maintain  this  action  because  the  contract 
was  canceled  by  agreement  of  the  parties  on  or  about  May  25,  1912; 
whereas,  the  action  was  not  commenced  until  the  5th  day  of  June,  1912. 

*Por  other  cases  see  Bam*  topic  ft  (  numbxb  in  Dec.  *  Am.  Dig*.  U07  to  data,  *  Rap'r  Index** 
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It  is  true  that  an  agreement  was  made  about  that  time  between  the 
town  officials  and  the  steam  roller  company,  whereby  it  was  understood 
that  there  should  be  no  further  payments  under  the  contract,  and  that 
the  company  would  take  back  the  roller,  but  that  agreement  to  cancel 
the  contract  was  not  effectual  until  the  roller  had  actually  been  re- 
turned to  and  accepted  by  the  company,  which  was  some  10  days  after 
the  action  had  been  commenced,  so  the  contract  was  actually  in  exist-  • 
ence  when  the  summons  was  served. 

[4]  The  contract  having  been  entered  into  in  good  faith,  a  steam 
roller  was  delivered  to  the  town  and  was  actually  used  by  it  during 
the  years  1910-11,  the  full  number  of  days  paid  for  by  the  town. 

It  is  undisputed  that  the  work  done  by  the  roller  was  beneficial  to  the 
town  and  its  taxpayers,  and  resulted  in  doing  the  highway  work  at  a 
fipfure  considerably  lower  than  had  been  paid  for  the  maintenance  of 
highways  prior  to  the  time  they  used  a  roller.  It  was  a  machine  that 
was  suited  to  the  needs  of  the  highways  of  the  town,  and  defendant 
company  urges  that,  even  though  the  contract  is  void,  whatever  moneys 
have  been  paid  should  be  applied  for  the  use  of  the  roller. 

Plaintiff,  on  the  other  hand,  urges  that  the  contract  should  be  set 
aside  as  void,  both  as  a  bill  of  sale  and  as  a  lease ;  that  the  authorities 
had  no  power  to  enter  into  such  an  agreement ;  and  that  whatever  mon- 
eys have  been  paid  to  the  Buffalo  Steam  Roller  Company  should  be  re- 
turned to  the  town,  and  he  cites  People  ex  rel.  Buffalo  Steam  Roller 
Co.  v.  Laidlaw,  155  App.  Div.  759,  140  N.  Y.  Supp.  641,  as  an  author- 
ity holding  squarely  that,  the  contract  being  void,  the  steam  roller  com- 
pany cannot  be  paid  even  for  the  time  the  town  actually  used  the  ma- 
chine. As  I  read  the  record  in  the  Laidlaw  Case,  it  differs  from  the 
facts  established  by  the  evidence  in  this  case  in  one  or  two  very  im- 
portant particulars.  In  the  opinion  of  Mr.  Justice  Lambert  in  that 
case,  he  emphasizes  the  fact  that  the  town  board  had  never  fixed  any 
rental  for  the  use  of  the  steam  roller  for  the  year  191 1 ;  the  company 
in  that  action  seeking  to  make  the  town  pay  for  the  use  of  the  roller 
for  that  year.  In  the  case  at  bar  it  is  established  that  before  the  con- 
tract in  question  was  made  there  wertf  several  meetings  between  agents 
of  different  steam  roller  manufacturers  and  the  town  officials  in  which 
the  question  of  leasing  a  steam  roller  for  the  town  was  discussed.  The 
matter  of  leasing  such  an  appliance  had  been  discussed  informally  by 
the  town  officials  for  a  considerable  time.  Most  of  these  conversations 
were  had  between  members  of  the  town  board  individually  as  they 
met  each  other  at  different  times  in  the  town,  and  then  more  formally 
when  they  would  get  together  and  have  town  board  meetings.  They 
discussed  what  the  expense  would  be  to  lease  a  steam  roller,  and  which 
roller  would  be  the  best  suited  for  the  needs  of  the  town ;  they  talked 
over  the  price  they  would  be  charged,  and  which  they  could  pay  per 
day  for  the  rental  of  such  a  machine,  and  $10  a  day  for  rent  thereof 
when  it  was  ,in  actual  use  was  thought  to  be  reasonable,  and  that  was 
the  price  charged  by  the  various  steam  roller  manufacturers.  The 
supervisor  conferred  with  the  town  superintendent  as  to  the  number 
of  days  they  would  require  a  steam  roller  each  year  on  the  highways  in 
the  town  of  Campbell,  and  he  stated  that  they  would  have  use  for  it 
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much  more  than  64  days  per  year.  The  number  of  miles  of  highway 
in  the  town  was  mentioned,  the  former  expense  of  maintaining  high- 
ways under  the  old  system  was  considered  and  compared  with  the 
probable  expense  of  using  a  steam  roller,  and  all  of  these  matters  were 
considered  and  discussed  by  members  of  the  town  board  individually 
at  various  times,  and  finally  in  a  formal  meeting  of  the  town  board 
February  21,  1910,  a  resolution  was  passed  to  lease  of  the  Buffalo 
Steam  Roller  Company  the  roller  in  question.  The  resolution  was  in 
writing,  and  was  voted  for  by  a  majority  of  the  town  board,  and  that 
was  followed  by  the  making  of  the  contract  in  question. 

I  think  that  these  various  conversations,  the  resolution  adopted  Feb- 
ruary 21,  1910,  and  the  agreement  itself,  should  be  read  together,  and 
from  them  all  it  would  seem  that  the  rental  rate  was  actually  under- 
stood, agreed  upon,  and  fixed  before  the  contract  was  executed. 

Section  SO  of  the  Highway  Law  distinctly  authorizes  town  boards 
to  rent  steam  rollers  at  a  rental  not  exceeding  $10  a  day  for  each  day 
such  roller  is  actually  used  upon  the  highways.  The  town  officials  by 
their  conversations  and  the  resolution  in  evidence  and  the  contract  it- 
self intended  and  attempted  to  fix  the  rate  of  rental  at  $10  a  day  for 
the  time  the  roller  was  used,  and  the  town  superintendent  of  highways 
actually  used  it  on  the  highways  of  the  town  in  1910-11  more  than  128 
days. 

The  town  and  its  inhabitants,  the  plaintiff  being  among  the  number, 
had  the  benefit  of  the  use  of  this  roller,  and  the  moneys  already  paid 
the  steam  roller  company  by  the  town,  being  $1,280,  were  no  more 
than  a  fair  price  for  the  use  of  the  machine,  and  even  though  the  con- 
tract must  be  deemed  void  under  the  authority  of  Gardner  v.  Cameron, 
supra,  the  town  having  received  benefits  thereunder,  the  steam  roller 
company  should  be  entitled  to  recover  on  a  quantum  meruit  for  the 
use  of  the  machine.  The  town  authorities  having  substantially  com- 
plied with  the  statute  in  the  matter  of  fixing  the  rate  of  rental  before 
the  contract  was  executed,  and  the  town  having  had  the  use  and  benefit 
of  the  machine  for  over  128  days  in  the  years  1910-11,  a  court  of 
equity  is  justified  in  holding  that  there  is  an  implied  obligation  on  the 
part  of  the  town  to  pay  a  reasonable  sum  for  the  usfe  of  the  machine. 
1  Dillon  on  Municipal  Corporations,  §§  126,  132,  133 ;  Warner  v.  New 
Orleans,  87  Fed.  829,  31  C.  C.  A.  238;  Brown  v.  City  of  Atchinson, 
39  Kan.  37, 17  Pac  465,  7  Am.  St  Rep.  515. 

It  must  be  held  therefore : 

First.  That  the  contract  in  question  is  illegal,  null,  and  void,  because 
it  was  in  effect  a  conditional  contract  to  purchase  a  steam  roller  for  the 
town  of  Campbell,  the  agreement  providing  for  annual  payments  of 
more  than  $500  each,  and  that  the  matter  had  never  been  submitted  to 
a  vote  of  a  town  meeting,  and  that  the  town  authorities  had  no  power 
to  make  the  contract  without  such  vote. 

Second.  That  the  town  of  Campbell  having  paid  $1,280  to  the  Buf- 
falo Steam  Roller  Company,  which  was  a  fair  and  reasonable  price 
for  the  use  of  the  machine  for  the  number  of  days  the  town  actually 
used  it  on  its  highways,  said  roller  company  is  legally  and  equitably 
entitled  to  retain  said  moneys  for  the  use  of  said  steam  roller,  and 
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that  said  moneys  should  be  offset  against  plaintiff's  claim  that  they  be 
refunded  to  the  town  of  Campbell. 

Third.  That  the  defendants  TurnbuU,  Piatt,  Evans,  Burrows,  Mc- 
Cabe,  and  Frederich,  town  officials  of  said  town,  having  acted  in  good 
faith,  it  is  adjudged  that  they  are  not  personally,  individually,  sep- 
arately, or  collectively  liable  to  repay  or  refiuid  to  the  town  said  sum 
of  $1,280,  or  any  part  thereof,  and  that  the  complaint  as  to  each  of 
said  defendants  should  be  dismissed,  without  costs. 

Fourth.  Plaintiff,  having  authority  as  a  taxpayer  to  bring  this  action 
to  have  a  contract  then  in  existence  adjudged  void,  and  he  having  suc- 
ceeded on  that  branch  of  the  case,  is  awarded  costs  against  defendant 
Buffalo  Steam  Roller  Company. 

Findings  may  be  submitted  and  judgment  entered  in  accordance  with 
these  views. 


(1S9  App.  DlT.  866.) 

POEL  et  aL  V.  BHUNSWICK-BALKE-COLLENDBE  CO.  OP  NEW  TORK. 

(Supreme  Court,  Appellate  Division,  First  Department    December  5,  1913.) 

1.  Sales  (S  62*) — Action  roB  Dauaoeb — Suffioienct  oir  Evidknce. 

Evidence,  In  an  action  for  breach  of  a  contract  to  purchase  rubber, 
held  to  sustain  a  finding  that  a  memorandum  of  sale  made  out  by  plain- 
tUC  and  sent  to  defendant  did  not  contain  a  "strike  clause"  ^th  reference 
to  dellveiy,  and  that  It  was  not  rejected  and  returned  by  the  purchasing 
agent  on  that  account 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {{  118-144, 1046;  Dec. 
Dig.  {  52.*] 

2.  Sales  (J  52*) — Bbeaoh  bt  Pcbchaseb — Action  fob  Dauaqes — Sutficiienct 

OF  EvinENOK — CONTBAOT. 

,  Evidence,  In  an  action  for  damages  for  breach  of  a  contract  to  pur- 
chase rubber,  held  to  show  that  the  minds  of  the  parties  met  on  the  terms 
of  the  contract  as  embodied  In  a  memorandum  of  sale  made  out  by  plain- 
tiff, and  sent  to  defendant's  purchasing  agent  which  gave  the  price,  time 
of  delivery,  etc 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {|  118-144,  1046;  Dec. 
Dig.  {  62.*] 

5.  Pbincipal  and  Aoent  (J  161*) — Repudiation  of  Authobitt. 

If  a  certain  agent  was  authorized  to  represent  defendant  In  contracting 
to  purchase  rubber  from  plaintiff,  or  was  estopped  to  deny  his  authority, 
a  letter  by  defendant's  vice  president  written  after  the  contract  was 
made,  repudiating  such  person's  authority,  would  not  affect  the  contract 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent  Cent  Dig.  §g  614- 
618 ;    Dec.  Dig.  {  161.*] 

4.  Sales  (S  52*)  —  Actions  fob  Davages  —  Sufficienct  of  Evidence  —  Con- 

TBACT. 

Evidence,  In  an  action  for  breach  of  contract  to  purchase  rubber,  held 
to  show  that  a  letter,  written  by  defendant's  vice  president  to  plaintiff, 
repudiating  a  contract  for  the  purchase  of  rubber  made  by  one  of  defend- 
ant's employes,  related  to  the  contract  involved. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent  Dig.  {{  118-144, 1046;  Dec. 
DlCf  62.*] 

6.  Fbattds,  SxATim  OF  (H  107,  113f) — Contbaots  of  Saix. 

To  comply  with  the  statute  of  frauds,  a  memorandum  of  the  purchase 
of  goods  must  give  the  names  of  the  parties  and  state  all  the  terms  of  the 
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contract  with  reasonable  certainty,  either  In  Itself  or  In  some  other  writ- 
ing referred  to  therein,  without  the  aid  of  parol  evidence. 

[Ed.  Note. — ^Por  other  cases,  see  Frauds,  Statute  of,  Cent  Dig.  |{  212, 
213,  23&-241;   Dec.  Dig.  M  107,  118.*} 

6.  FSATTDS,   STATUTB  OF  (f   118*)— SAIX  OF  OOOD8 — SiTFFICIENCT  OF  MDCOSAN- 

DDM. 

After  parol  negotiations  for  the  purchase  of  rubber  by  defendant  acting 
through  R.,  plaintiff  executed  an  Instrument  dated  and  headed  "Contract" 
and  addressed  to  defendant's  name  and  address,  which  read:  "Sold  to 
You:  For  equal  monthly  shipments  January  to  June,  1911  •  •  • 
about  twelve  tons  Dprlver  Fine  Para  rubber  at  $2.42  per  pound  •  •  • 
cash  twenty  days  from  date  of  delivery."  Thereafter  defendant,  by  its 
vice  president,  wrote  to  plaintUI  a  letter  stating  that  defendant's  atten- 
tion had  been  called  to  the  transaction  relating  to  the  12  tons  of  rubber, 
and  that  R.  had  no  authority  to  effect  such  transaction  for  defendant,  and 
that  it  did  not  recognize  the' transaction  or  any  others  entered  into  by  R. 
without  authority.  Held,  that  if  R.,  in  fact,  had  authority  to  make  the 
contract,  the  memorandum  of  sale,  when  taken  with  defendant's  letter  of 
attempted  repudiation,  constituted  a  sufficient  memorandom  of  sale  wltbln 
the  statute  of  frauds. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Statute  of,  Cent  Dig.  H  199, 
262-266:  Dee.  Dig.  {  118.*] 

7.  Pbircipai.  Ann  Aoent  ({  137*)  —  Existkrcb  of  Rxi^ation  —  Esidppk.  id 

Dbnt  AuTHoarrr. 

Plaintiff  bad  been  previously  referred,  by  one  of  defendant's  ezecnttve 
officers,  to  R.  as  defendant's  purchasing  agent  and  R.  and  plaintiff  had 
negotiated  several  contracts  for  the  sale  of  rubber  to  defendant  withoat 
knowledge  that  special  authority  was  conferred  upon  R.  in  each  particn- 
lar  Instance  to  make  the  purchase,  and  defendant  accepted  and  paid  for 
such  goods  under  the  contracts,  and  also  received  and  retained  the  pres- 
ent contract  for  12  tons  of  rubber,  made  by  plaintiff  with  R.,  although 
the  sale  was  not  for  immediate  delivery,  and  did  not  attempt  to  repudiate 
R.'8  authority  to  make  the  contract  until  the  market  price  of  rubber  had 
materially  decreased,  at  which  time  plaintiff  loaded  the  rubber  ready  for 
shipment  and  lost  other  opportunities  for  sale.  Held,  that  defendant  Vas 
estopped  from  denying  R.'s  authority  to  make  the  contract  for  the  par- 
chase  of  the  twelve  tons  of  rubber. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent  Cent  Dig.  H  492- 
494 ;    Dec.  Dig.  {  137.*] 

8.  Bales  ({  374*) — Bbeach  of  Cohtbact — REiflEDixs  OF  Sbu.es — Dakaoes. 

Upon  the  repudiation  of  a  contract  of  purchase  in  toto  by  refusal  to  re- 
ceive the  goods,  the  seller  was  entitled  to  sue  at  once  for  damages  for 
breach  of  the  contract 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent  Dig.  |  1091;  Dec.  Dig.  { 
374.*] 

9.  Sales  ({  384*) — Meabttbe — Bbxaoh  of  Contbaot. 

The  measure  of  damages  for  refusal  to  receive  goods  purchased  Is  ordi- 
narily the  difference  between  the  contract  price  and  the  market  price  at  the 
time  of  delivery,  unless  the  seller  elects  to  hold  the  goods  and  sell  them 
on  the  purchaser's  account  when  the  measure  would  be  the  difference  be- 
tween the  contract  price  and  the  best  obtainable  price  at  the  time  of  sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  (|  1098-1107;  Dec 
Dig.  i  884.*] 

10.  Salxs  ({  370*) — Bbxaoh  of  Contbact— RBianiBS  of  SkUiBB— Buotroir. 

That  the  seller,  after  the  purchaser  of  rubber  had  refused  to  receive  fhe 
first  shipment  offered  when  each  shipment  arrived  to  give  the  purchaser 
an  opportunity  to  withdraw  its  repudiation  and  accept  the  shipment  was 
not  an  election  by  the  seller  to  treat  the  purchaser  as  the  owner  of  the 

*For  other  cases  «ee  same  topic  A  9  numbxb  In  Deo.  a  Am.  Dies.  1907  to  Oate,  ft  Rep'r  Indaxas 
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rubber  and  hold  and  sell  it  for  the  purchaser's  accoTint,  so  as  to  waive 
the  breach  and  elect  to  sue  for  the  difference  between  the  contract  price 
and  the  highest  price  obtainable  at  the  time  of  sale. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  |  1085;  Dec.  Dig.  t 
870.»] 

11.  Appkai.  and  Erbob  ({  1068*) — HABimcsa  Ebbob — Mzabube  or  Damaqes. 

Where  the  recovery  In  an  action  for  breach  of  contract  for  refusal  to 
receive  rubber  purchased,  by  measuring  the  damages  as  the  difference  be- 
tween the  contract  price  and  market  value  at  delivery,  was  for  a  less 
amount  than  it  would  have  been  if  the  damages  were  measured  by  the 
difference  between  the  contract  price  and  the  price  received  by  the  seller 
on  resale,  any  error  in  talcing  the  former  measure  of  damages  was  not 
prejudicial  to  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  Si  4226- 
4228,  4230;    Dec.  Dig.  {  1068.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Frans  Poel  and  another,  partners  as  Poel  &  Arnold, 
against  the  Brunswick-Balke-Collender  Company  of  New  York. 
From  a  judgment  for  plaintiffs,  defendant  appeals.    Affirmed. 

See,  also,  78  Misc.  Rep.  311,  139  N.  Y.  Supp.  602. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SCOTT,  and  HOTCHKISS,  JJ. 

Irwin  Untermyer,  of  New  York  City  (Samuel  Untermyer,  of  New 
York  City,  on  the  brief),  for  appellant. 

Aaron  C.  Thayer,  of  New  York  City  (George  M.  Pinney,  of  New 
York  City,  on  the  brief),  for  respondents. 

LAUGHLIN,  J.  This  is  an  action  to  recover  damages  for  the 
breach  of  an  executory  contract  for  the  purchase  by  the  defendant  of 
about  12  toqs  of  Upriver  Fine  Para  rubber.  The  principal  questions 
litigated  on  the  trial  and  presented  for  review  by  the  appeal  are  with 
respect  to  whether  the  plaintiffs  established  a  contract  valid  within  the 
statute  of  frauds,  and  authority  of  defendant's  agent  to  make  the  con- 
tract, and  concerning  the  measure  of  damages. 

,  The  plaintiffs  were  copartners  engaged  in  the  business  of  importing 
and  dealing  in  crude  rubber;  and  the  defendant  was  a  domestic  cor- 
poration engaged  in  the  business  of  manufacturing  and  selling,  among 
other  things,  billiard  tables.  The  defendant  had  manufacturing  plants 
at  Long  Island  City,  N.  Y.,  Chicago,  IlL,  and  Muskegon,  Mich.; 
but  the  billiard  tables  were  made  only  at  the  factory  at  Muskegon, 
and  all  of  the  rubber  purchased  by  it  was  used  at  that  place.  Its  prin- 
cipal office  was  in  Chicago,  but  it  had  a  branch  office  in  the  borough 
of  Manhattan,  New  York.  One  Kelly  represented  the  plaintiffs'  firm 
in  selling  rubber,  and  on  its  part  conducted  the  negotiations  with  re- 
.spect  to  purchasing  the  rubber  in  question.  The  defendant  had  in  its 
employ  in  its  purchasing  department  one  Rogers,  who  had  an  office  at 
the  Long  Island  City  factory,  and  represented  the  defendant  in  pur- 
chasing raw  material.  Rogers  negotiated  seven  prior  purchases  of 
rubber  by  the  defendant  from  the  plaintiffs'  firm,  through  its  said 
agent,  the  first  of  which  was  made  on  the  24th  day  of  November. 
1909,  and  the  last  on  the  31st  day  of  March,  1910.    Kelly  and  Rogers 

•For  othsr  cas«e  aM  nun*  topic  A  i  vmBBB  In  De«.  *  Am.  Dig*.  1W7  to  date,  ft  Rop'r  Indexes 
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had  on  the  former  occasions  conducted  their  negotiations,  in  part  at 
least,  over  the  telephone. 

On  Saturday,  the  2d  of  April,  1910,  negotiations  for  the  purchase 
of  the  rubber  in  question  were  opened  by  a  conversation  between 
Kelly  and  Rogers  over  the  telephone.  It  does  not  appear  which  called 
up  the  other,  but  it  would  be  a  reasonable  inference  from  the  testimony 
of  Kelly  that  he  called  Rogers,  for  he  says  he  informed  Rogers  that 
Ee  had  a  certain  number  of  tons  of  rubber  to  sell  and  asked  if  he 
"could  sell  him  any  rubber,"  and  in  answer  to  the  inquiry  Rogers  in- 
quired how  the  market  was.  The  evidence  with  respect  to  the  parol 
negotiations  leading  up  to  the  alleged  contract  in  writing  is  uncontro- 
verted.  Kelly  says  that,  after  informing  Rogers  about  the  state  of  the 
market  and  the  kind  of  rubber  his  firm  had  for  sale,  Rogers  inquired 
concerning  the  ability  of  plaintiflfs'  firm  to  deliver  rubber  the  follow- 
ing year,  and  Kelly  replied,  in  substance,  that  it  could  sell  rubber  "for 
January- June,  equal  monthly  shipments  for  Upriver  Fine  Para  rubber, 
at  probably  $2.42  a  pound,"  shipments  to  be  made  from  either  Brazil 
or  Europe;  that  Rogers  then  asked  Kelly's  opinion  with  respect  to 
the  future  course  of  the  market,  and  was  advised  that  Kelly  diought 
it  was  going  up,  whereupon  Rogers  inquired  whether  Kelly  could  get 
the  rubber  for  him  "at  once,"  and  was  informed,  in  substance,  that 
Kelly  could  not  say  definitely  until  he  received  cables  on  the  following 
Monday  morning ;  that  thereupon  Rogers  said  "he  would  take  twelve 
tons  of  rubber  for  equal  monthly  shipments  from  Brazil  or  Europe  at 
$2.42,"  the  rubber  to  be  Upriver  Fine  Para  rubber,  and  Kelly  was  to 
communicate  with  him  on  the  following  Monday.  After  this  conver- 
sation, and  on  the  same  day,  Kelly  prepared  a  letter,  which  was  signed 
in  the  name  of  plaintiffs'  firm  by  him  and  mailed  to  the  defendant,  ad- 
dressed to  it  at  Long  Island  City,  on  the  same  day.  That  letter  was 
produced  on  the  trial  by  the  defendant,  and  is  as  follows: 
"Poel  &  Arnold,  277  Broadway. 

"New  York,  April  2,  1910. 
"Bmnswick-Balke-C!oUender  Co.,  Long  Island  City,  I*.  I. 

"Gentlemen:  As  per  telephonic  conrersatlon  with  your  Mr.  Rogers  to-day, 
this  la  to  confirm  having  your  offer  of  $2.42  per  lb.  for  12  tons  Upriver  Fine 
Para  rubber,  for  shipment  either  from  Brazil  or  LlTerpool,  in  equal  monthly 
parts  January  to  June,  1911,  about  which  we  will  let  you  know  upon  receipt 
of  our  cable  reply  on  Monday  morning. 

"Thanking  you  for  the  offer,  we  remain 

"Very  truly  yours,  Poel  &  Arnold,  per  W.  J.  Kelly." 

There  was  no  further  communication  between  the  parties,  or  their 
representatives,  until  Monday,  April  4,  1910,  when  Kelly,  after  re- 
ceiving cables  from  London — cables  from  Brazil  sometimes  came  to 
plaintiffs'  firm  by  way  of  London,  but  it  does  not  appear  whether  or 
not  any  of  these  cables  emanated  from  Brazil — dictated  a  memoran- 
dum to  a  stenographer,  which  was  written  out,  and  the  original  wa* 
signed  by  one  of  the  plaintiffs  in  the  name  of  the  firm  and  inclosed 
with  a  letter  to  the  defendant  that  day,  and  a  carbon  copy  was  pasted 
in  the  book  of  orders  or  contracts  kept  by  plaintiffs'  firm.  The  letter 
inclosing  the  memorandum  was  likewise  addressed  to  the  defendant 
at  Long  Island  City,  and  the  body  of  it  was  as  follows:   . 
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"Inclosed,  we  beg  to  hand  you  contract  for  12  tons  Upriver  Fine  Para  rub- 
ber, as  sold  yon  to-day,  with  our  thanks  for  the  order." 

The  original  memorandum,  designated  "Contract,"  inclosed  with 
the  letter,  was  not  produced  on  the  trial ;  but  the  carbon  copy,  without 
signature,  was  received  in  evidence  as  Exhibit  3  and  will  be  so  refer- 
red to  for  brevity.    It  is  as  follows : 

"Contract 

"Apr.  4/10. 
"K-W 
"Bmnswlck-Balke-Collender  Co.,  Long.  Island  City,  L.  I. 

"Sold  to  Yon:  For  equal  monthly  shipments  January  to  June,  1911,  from 
Brazil  and/or  Liverpool,  about  twelve  (12)  tons  Upriver  Fine  Para  rubber  at 
two  dollars  and  forty-two  cents  ($2.42)  per  pound ;  payable  in  U.  S.  gold  or  its 
equivalent,  cash  twenty  (20)  days  from  date  of  delivery  here." 

It  was  admitted  that  the  letter  and  inclosure  were  received  by  the 
defendant.  The  letter  was  either  opened  by  Rogers,  or  it  and  the  in- 
closure were  delivered  to  him,  for,  after  examining  the  inclosure,  he 
filled  in  one  of  the  defendant's  blank  order  forms,  under  date  of  April 
6,  1910,  and  on  that  day  mailed  it  to  the  plaintiffs.  It  was  received  in 
evidence  as  Exhibit  4.  This  form  of  order,  by  a  printed  memorandum 
at  the  top,  indicated  that  it  was  given  by  the  purchasing  department 
of  the  defendant,  and  opposite  the  words  "Order  No."  were  printed 
in  red  ink  the  figures  "25409."  Underneath  this  there  was  a  printed 
direction  to  the  effect  that  that  number  must  appear  on  all  invoices 
and  cases.  To  the  left  at  the  top  there  appeared  in  large  type  the 
name  of  the  defendant  and  its  Long  Island  City  address.  Next  came 
the  date,  and  after  Ihat,  in  the  blank  space  for  the  name  of  the  person 
to  whom  the  order  was  addressed,  Rogers  filled  in  the  name  of  the 
plaintiffs'  firm  with  its  address.  He  then  inserted,  under  a  direction 
in  print  to  "please  deliver  at  once  the  following,  and  send  invoice  with 
goods,"  the  following: 

"About  12  tons  Upriver  Fine  Para  rubber  at  2.42  per  lb.  Equal  monthly 
shipments  January  to  June,  1011." 

Immediately  tmder  this  blank  space  thus  filled  in  by  Rogers,  and  to 
the  right,  was  a  printed  subscription,  as  follows : 
"Resi)ectfully  yours, 

"The  BrunswIck-Balke-CoUender  Co.  of  New  York, 

"Per ^.•• 

Under  this  subscription,  opposite  the  word  "per,"  Rogers  wrote  his 
name.  To  the  left  of  this  subscription,  the  following  appeared  in  com- 
paratively fine  print,  with  the  exception  of  the  first  line  which  was  in 
larger  type  than  the  rest,  viz. : 

"Conditions  on  which  above  order  is  given: 

"Goods  on  this  order  must  be  delivered  when  spedfled.  In  case  you  cannot 
comply,  advise  us  by  return  mall  stating  earliest  date  of  delivery  you  can 
make,  and  await  our  further  orders. 

"The  acceptance  of  this  order  which  In  any  event  you  must  promptly  ac- 
knowledge will  be  considered  by  ns  as  a  guarantee  oh  your  part  of  prompt  de- 
livery within  the  specified  time. 

"Terms F.  O.  B. " 
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The  testimony  of  Rogers  shows  that,  in  filling  in  Exhibit  4,  he  fol- 
lowed the  terms  of  the  sale  as  specified  in  the  original  of  Exhibit  3,  aud 
that  the  omissions,  which  were  merely  with  respect  to  the  place  from 
which  the  rubber  was  to  be  shipped  and  the  terms  of  payment,  were 
unintentional  and  accidental.  Rogers  also  testified  that  he  returned  to 
the  plaintiffs  with  Exhibit  4  the  original  of  Exhibit  3.  This  testimony 
was  controverted  by  evidence  given  in  behalf  of  the  plaintiffs.  Rog- 
ers assigned,  as  a  reason  for  returning  it,  that  it  contained  a  clause  re- 
lieving -the  plaintiffs  from  liability  for  delays  in  delivery  in  case  of 
strikes  "and  some  other  memorandum  of  that  kind."  Kelly  testified 
that  the  form  of  contract  which  the  plaintiffs'  firm  usually  sent  to  its 
customers  with  respect  to  the  purchase  of  rubber,  at  and  prior  to  that 
time,  contained  a  note  as  follows : 

"Note :  This  contract  contiDgent  upon  strikes,  accidents,  or  other  causes  be- 
yond our  controL" 

He,  however,  testified,  "We  did  not  always  put  on  our  writings  this 
strike  clause,"  and  that  it  was  not  on  the  original  of  Exhibit  3,  and 
that,  if  it  had  been,  it  would  have  been  shown  on  the  carbon  copy. 
Exhibit  3.  It  is  fairly  to  be  inferred  from  Kelly's  testimony  that,  if 
the  strike  clause  was  omitted  from  the  original  of  Exhibit  3,  the  omis- 
sion was  by  mistake,  for  he  conceded  that  long  prior  to  that  time,  the 
plaintiffs*  firm  had  inaugurated  the  practice  of  inserting  such  a  clause, 
and  it  appears  by  his  testimony  that  the  only  reason  he  was  able  to 
say  that  it  was  not  inserted  in  this  instance  is  uiat  it  is  not  contained  in 
the  carbon  copy.  If  the  strike  clause  was  on  the  original  of  Exhibit 
3,  ^hat  would  render  the  testimony  of  Rogers,  to  the  effect  that  he 
returned  the  paper,  probable.  It  is  not  probable,  however,  that  the 
original  contained  any  typewriting  not  found  in  the  carbon  copy,  and  it 
would  seem  that  if  Rogers,  by  sending  Exhibit  4,  intended  to  reject  the 
original  of  Exhibit  3,  he  would  have  notified  the  plaintiffs'  firm  by  let- 
ter or  message  to  that  effect.  One  of  the  plaintiffs,  whose  initisd  ap- 
pears on  the  carbon  copy,  testified  that,  according  to  his  usual  custmn, 
he  compared  Exhibit  3  and  the  origrinal,  and  thereupon  initialed  the 
carbon  copy,  and  that  the  original  did  not  contain  a  strike  clause. 
Three  of  the  four  individuals  who,  in  the  usual  course  of  business 
might  have  received  Exhibit  4  for  the  plaintiffs*  firm,  gave  testimony 
tending  to  show  that  the  original  of  Exhibit  3  was  not  returned.  One 
of  the  plaintiffs,  who  might  have  received  it,  was  absent  in  Europe 
and  did  not  testify.  It  appears,  however,  that  in  the  usual  course  of 
business  it  would  have  reached  the  hands  of  Kelly  had  it  been  re- 
turned. None  of  the  prior  contracts  between  the  parties  contained  a 
strike  clause  which  with  other  evidence  tends  to  show  that  it  was  not 
inserted  in  contracts  for  this  quality  of  rubber. 

[  1  ]  This  evidence  presented  a  sharp  issue  of  fact  with  respect  to 
whether  the  original  of  Exhibit  3  contained  a  strike  clause,  and  wheth- 
er it  was  rejected  and  returned  by  Rogers.  The  trial  court  had  the 
advantage  of  seeing  the  witnesses,  and  we  would  not  be  justified  in 
reversing  his  finding  and  finding  the  other  way,  and  we  do  not  think 
that  the  evidence  renders  the  correctness  of  the  finding  made  suffi- 
ciently doubtful  to  require  a  new  trial. 
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The  plaintiffs,  on  receiving  Exhibit  4,  appear  to  haVe  regarded  it  as 
a  confirmation  of  the  contract  submitted  by  them.  They  filed  it  away 
after  making  a  notation  on  Exhibit  3  of  the  defendant's  order  nimiber 
for  the  purpose  of  complying  with  its  request  to  have  said  order  num- 
ber appear  on  the  invoices  and  cases.  There  were,  as  already  stated, 
parol  negotiations  between  Rogers  and  Kelly  with  respect  to  the  seven 
prior  separate  sales  of  rubber  by  the  plaintiffs  to  the  defendant ;  and 
in  each  instance  the  plaintiffs,  after  such  negotiations,  forwarded  to 
the  defendant  contracts  in  the  same  form  as  the  original  of  Exhibit 
3,  and  without  the  so-called  strike  clause ;  and,  with  respect  to  five  of 
them,  Rogers  upon  receiving  such  contracts  forwarded  to  the  plaintiffs 
orders  for  the  goods  on  the  same  printed  blank  form  as  that  used  in 
this  instance,  with  the  exception  that  one  of  such  orders  covered  the 
purchases  embraced  in  two  of  the  contracts  transmitted  by  the  plain- 
tiffs' firm.  The  record  does  not  show  whether  or  not  Rogers  com- 
municated with  plaintiffs  after  receiving  the  contracts  from  them  for 
the  other  two  prior  purchases.  In  each  of  the  four  memorandums 
like  Exhibit  4  which  Rogers  so  sent  to  plaintiffs,  he  omitted  the  terms 
of  credit  as  he  did  in  this  instance.  It  was  conceded  that  the  rubber 
embraced  in  those  contracts  was  delivered  to  the  defendant  pursuant 
to  the  terms  of  the  contracts  as  thus  made  and  paid  for  by  it.  There 
is  no  evidence  on  the  question  as  to  whether  on  said  former  occasions 
the  plaintiffs  sent  any  further  communication  to  the  defendant  after 
receiving  said  orders  from  Rogers;  but  it  is  a  reasonable  inference 
from  all  of  the  evidence  that  the  parties  considered  the  contracts  then 
closed  without  further  negotiations  or  communications. 

[2]  Accepting,  therefore,  as  we  do,  the  findings  of  the  trial  court 
that  the  original  of  Exhibit  3  did  not  contain  the  strike  clause,  and  that 
Rogers  did  not  return  it  with  Exhibit  4,  and  assuming  that  Rogers  had 
authority  to  negotiate  the  contract  for  the  defendant,  it  would  seem 
that  the  minds  of  the  parties  had  met  on  the  terms  of  the  contract  con- 
tained in  the  original  of  Exhibit  3,  and  that  the  clause  in  fine  print  on 
Exhibit  4  to  the  left  of  the  subscription  was  not  intended  to  call  for 
an  acceptance,  particularly  in  view  of  the  former  transactions  between 
the  parties,  which  distinguishes  the  case  from  Hough  v.  Brown,  19  N. 
Y.  Ill,  wherein  it  was  held  that  a  party  who  stated  the  terms  of  a  con- 
tract, negotiated  by  parol,  in  a  letter  written  to  the  other  party,  say- 
ing that  he  accepted  them  and  requesting  the  party  to  whom  the  letter 
was  addressed  to  accept  his  letter  in  writing,  was  not  binding  upon 
the  writer  of  the  letter  in  the  absence  of  an  acceptance  thereof  in  writ- 
ing. The  inadvertent  omission  by  Rogers  from  Exhibit  4  of  the  place 
from  which  the  rubber  was  to  be  shipped,  at  most,  would  have  given 
the  plaintiffs'  firm  a  greater  latitude  with  respect  to  the  point  from 
which  shipment  was  to  be  made;  and  his  inadvertent  omission  of  the 
20  days'  credit  after  delivery  would,  at  most,  have  left  the  time  of 
payment  to  be  implied  by  law  which  would  have  been  less  favorable 
to  defendant. 

Although  Exhibit  4  contains  no  reference  to  the  original  of  Exhibit 
3,  it  is  perfectly  clear  from  the  evidence  that  the  two  papers  relate  to 
the  same  transaction  and  were  intended  to  embody  the  same  contract. 
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It  is  not,  however,  necessary  to  decide  whether  the  original  of  Exhibit 
3  and  Exhibit  4  taken  together  would  constitute  a  sufficient  note  or 
memorandum  of  the  contract  signed  by  the  defendant  within  the  stat- 
ute of  frauds,  for  the  record  contains  another  item  of  evidence  con- 
sisting of  a  letter  written  by  the  defendant  to  the  plaintiffs'  firm  on  the 
7th  day  of  January,  1911,  which  supplies  any  omission.  That  letter 
is  as  follows: 

"We  beg  herewith  to  advise  you  that  within  the  past  few  weeks  there  has 
come  to  our  attention  through  a  statement  made  to  us  tor  the  first  time  by 
Mr.  Bogers,  information  as  to  certain  transactions  liad  by  Iilm  witb  yon  in 
the  past,  and  especially  as  to  a  transaction  in  April  last  relating  to  12  tons  of 
crude  rubber.  Mr.  Rogers  had  no  authority  to  effect  any  such  transaction  on 
our  account,  nor  had  we  any  notice  or  knowledge  of  his  action  until  he  made  a 
voluntary  statement  disclosing  the  facts  within  the  past  few  weeks.  In  or- 
der that  you  may  not  be  put  to  any  unnecessary  inconvenience,  we  feel  bound 
to  give  you  notice  at  the  earliest  opportunity  after  investigating  the  facts, 
that  we  shall  not  recognize  these  transactions  or  any  others  that  may  have 
been  entered  into  with  Mr.  Rogers  which  were  withont  our  knowledge  or  an- 
thori^." 

[3]  This  letter  was  signed  in  the  name  of  the  defendant  "Per  Chas. 
P.  Miller,  Vice  Prest."  If  Rogers  was  authorized  to  represent  the  de- 
fendant, or  plaintiffs  were  led  to  believe  he  was,  the  provisions  of  this 
letter,  by  which  it  attempted  to  repudiate  his  authority,  were,  of  course, 
ineffective.  The  defendant  at  that  time,  at  least,  was  chargeable  with 
knowledge  of  the  correspondence  and  contracts  which  Rogers  had 
theretofore  had  and  negotiated  for  it,  and  of  the  correspondence  he 
had  had  with  respect  to  this  transaction,  and  of  the  original  of  Exhibit 
3  which  he  then  held  for  it.  The  letter  clearly  recognizes  that  a  trans- 
action had  been  effected  between  Rogers  and  the  plaintiffs  for  the  pur- 
chase of  12  tons  of  rubber.  The  defendant  merely  disclaimed  Rogers' 
authority  to  effect  it.  The  only  transaction  he  had  with  the  plaintiffs 
with  respect  to  the  purchase  of  such  rubber  durin^^  the  month  to  which 
the  letter  relates,  on  the  assumption  that  the  origma^  of  Exhibit  3  did 
not  contain  the  strike  clause  and  that  it  embraced  all  the  terms  of  the 
contract  previously  negotiated,  as  shown  by  the  uncontroverted  evi- 
dence, was  the  negotiation  of  the  contract  embodied  in  the  original  of 
Exhibit  3. 

[4]  It  is  to  be  borne  in  mind  that  the  defendant  held  the  contract 
signed  by  plaintiffs,  and  there  is  in  sucli  case  no  danger  of  opening  the 
door  to  fraud  or  perjury  by  construing  defendant's  letter  as  relating 
to  the  contract  which  is  executed  in  a  manner  to  bind  plaintiffs.  See 
Newton  v.  Bronson,  Ex'rs,  13  N.  Y.  587-595,  67  Am.  Dec.  89. 

[5,  6]  We  recognize  that  the  authorities  hold  that  the  note  or  memo- 
randum, to  constitute  a  compliance  with  the  statute,  must  give  the 
names  of  the  parties  and  state  all  the  terms  of  the  contract  \nth  rea- 
sonable certainty,  either  in  itself  or  in  "some  other  writing  or  thing" 
referred  to  therein,  and  without  the  aid  of  evidence  of  parol  n^otia- 
tions.  Mentz  v.  Newwitter,  122  N.  Y.  491,  25  N.  E.  1044,  11  L.  R. 
A.  97,  19  Am.  St.  Rep.  514;  Ward  v.  Hasbrouck,  169  N.  Y.  407,  62 
N.  E.  434;  Brauer  v.  Oceanic  Steam  Navigation  Co.,  178  N.  Y.  339, 
70  N.  E.  863;  Wilson  v.  Lewiston  Mill  Co.,  150  N.  Y.  314,  44  N.  E. 
959.  55  Am.  St.  Rep.  680;  Evans  v.  Pelta,  146  App.  D'iv.  749,  131  N. 
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Y.  Supp.  411.  But  we  do  not  deem  it  an  extension  of  that  doctrine  to 
hold  tiiat  on  these  facts  the  defendant  admitted  by  its  letter  of  Jan- 
uaiy  7,  1911,  that  the  contract  evidenced  by  the  original  of  Exhibit  3, 
which  it  was  competent  to  identify  by  parol  evidence  as  has  been  done, 
had  been  negotiated  between  the  defendant's  agent,  Rogers,  and  the 
plaintiffs,  and,  on  that  theory,  notwithstanding  the  fact  that  the  letter 
was  written  for  the  purpose  of  repudiating  liability,  it,  taken  with  the 
original  of  Exhibit  3,  constitutes  a  sufficient  memorandum  signed  by 
the  defendant  within  the  statute  of  frauds.  Raubitschek  v.  Blank,  80 
N.  Y.  478;  Thompson  v.  Menck,  4  Abb.  Dec.  400;  Beckwith  v.  Tal- 
bot, 95  U.  S.  289,  24  L.  Ed.  496;  Smith  v.  Colby,  136  Mass.  562; 
Cave  V.  Hastings,  L.  R.  7  Q.  B.  D.  125 ;  Long  v.  Miller,  L.  R.  4  C. 
P.  D.  450. 

On  the  question  of  Rogers'  authority  to  represent  the  defendant, 
there  is  evidence  in  addition  to  that  with  respect  to  the  former  pur- 
chases of  rubber  of  the  plaintiffs  by  the  defendant  through  him.  Kel- 
ly testified  that  prior  to  such  purdiases  he  talked  with  one  Troescher, 
the  secretary  and  treasurer  of  the  defendant,  whose  headquarters  were 
at  the  New  York  office,  and  who  alone  signed  the  checks  in  payment 
of  the  rubber  subsequently  purchased,  "about  rubber";  that  Troesch- 
er asked  him  from  time  to  time  concerning  the  state  of  the  market,  and 
said  "that  Mr.  Rogers  would  do  the  buying  of  the  rubber" ;  and  that 
thereafter  contracts  were  negotiated  through  Rogers.  Mr.  Arnold,  one 
of  the  plaintiffs,  testified  that  prior  to  any  of  the  purchases  he  had  sev- 
eral conversations  with  Troescher  with  respect  to  news  concerning  the 
rubber  market,  and  that  Troescher  informed  him  "that  Mr.  Rogers  did 
the  buying  for  the  company."  The  defendant  ^ave  evidence  tending 
to  show  that  Rogers  did  not  have  general  authority  to  purchase  rubber 
for  it,  and  that  the  purchases  he  made  were  authorized  in  each  in- 
stance by  its  Chicago  office.  On  cross-examination,  Kelly  answered  a 
question,  as  to  whether  the  defendant  had  ever  given  him  reason  to 
suppose  that  Rogers  had  authority  to  purchase  rubber  on  his  own  re- 
sponsibility, in  the  negative.  On  that  testimony,  the  learned  counsel 
for  the  appellant  argues  that  Kelly  knew  that  Rogers  had  no  author- 
ity to  purchase  rubber,  excepting  when  specially  authorized.  After 
so  testifying,  however,  Kelly  further  testified,  in  effect,  that  he  was 
led  to  believe  that  Rogers  was  the  general  purchasing  agent  of  the  de- 
fendant by  the  fact  that  the  defendant  had  instructed  him  to  sell  rub- 
ber to  the  defendant  through  Rogers,  and  further  stated  that  this  was 
based  on  the  fact  that  prior  to  making  any  of  the  contracts  he  met 
Troescher,  Rogers,  and  one  Shank,  who  was  the  superintendent  of  de- 
fendant's factory  at  Muskegon  where  the  rubber  was  used,  at  the  de- 
fendant's office,  and  was  then  instructed  "that  Mr.  Rogers  would  do 
the  buying"  for  the  defendant. 

There  was  also  evidence  that,  prior  to  the  transaction  in  question, 
Rogers  had  made  four  contracts  with  the  New  York  Commercial  Com- 
pany for  the  defendant  for  the  purchase  of  fourteen  tons  of  rubber, 
all  of  which  were  for  somewhat  remote  future  deliveries,  and  that  this 
rubber  was  received  and  paid  for  by  the  defendant.  It  does  not  ap- 
pear, however,  that  the  plaintiffs  had  knowledge  of,  or  relied  upon,  the 
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making  of  those'  contracts.  There  is  also  evidence  that  Rogers  made 
contracts  for  the  purchase  of  about  40  tons  of  rubber  for  the  defend- 
ant during  the  year  1910.  The  evidence  with  respect  to  the  purchase 
of  rubber  from  the  New  York  Commercial  Company,  and  the  subse- 
quent purchases  of  rubber  for  the  defendant,  and  with  respect  to  the 
correspondence  had  in  the  name  of  the  defendant  by  Rogers,  tends  to 
impeach  the  evidence  offered  in  behalf  of  the  defendant  to  show  that 
Rogers'  only  authority  to  represent  it  in  purchasing  rubber  was  such 
as  was  specially  conferred  from  time  to  time.  It  is  not,  however,  nec- 
essary to  decide  whether  the  evidence  is  sufS5cient  to  show  that  Rogers 
was  the  defendant's  general  agent  for  purchasing  rubber  or  to  re- 
quire a  finding  to  that  effect,  for  it  satisfactorily  appears  that  the  plain- 
tiffs were  led  to  believe,  by  the  course  of  busmess  between  them  and 
the  defendant,  that  Rogers  was  authorized  to  contract  in  its  name  for 
the  purchase  of  rubber  whenever  in  his  judgment  it  seemed  for  the 
best  interests  of  the  defendant  so  to  do. 

It  is  fairly  to  be  inferred  that  the  defendant  placed  Rogers  in  charge 
of  its  purchasing  department  at  the  Long  Island  City  factory.  It  fur- 
nished him  with  printed  letter  heads  and  order  blanks  for  purchasing 
goods  in  its  name,  and  suffered  or  permitted,  if  it  did  not  authorize, 
him  to  use  the  same  in  negotiating  and  making  contracts  for  it.  Pre- 
sumably its  records  and  letter  files,  or  letter  press  copies  of  letters 
written  by  Rogers,  would  show  the  business  which  he  assumed  to 
transact  in  its  name,  and  the  manner  in  which  he  transacted  it.  It  is 
chargeable  with  knowledge  of  the  contents  of  the  records,  papers,  and 
files  kept  in  its  office  for  it,  by  its  agent,  at  least,  after  the  lapse  of  a 
reasonable  time,  within  which  to  examine  them.  It  is,  of  course,  not 
chargeable  with  knowledge  of  any  negotiations  he  had  with  respect 
to  the  purchase  of  rubber  for  it,  which  it  did  not  authorize,  and  which 
rested  in  parol;  but  it  is  chargeable  with  knowledge  of  the  fact  that 
he  negotiated  this  contract,  for  he  received  and  retained  for  it  the  let- 
ter confirming  the  negotiations,  and  the  letter  inclosing  the  contract, 
and  the  contract,  being  the  original  of  Exhibit  3 ;  and  it  is  chargeable 
with  knowledge  of  the  fact  that  its  records  show  that  he  sent  the  plain- 
tiffs Exhibit  4,  for  it  was  taken  from  one  of  its  order  stubbooks  and 
a  duplicate  copy  of  Exhibit  4  was  made  on  the  stub. 

[7]  It  may  be  that  the  secretary  and  treasurer  of  the  defendant  was 
not  authorized  to  speak  for  it  with  respect  to  the  authority  conferred 
upon  Rogers  to  represent  it  in  purchasing  rubber,  and  it  may  be  con- 
ceded that  the  defendant  could  have  repudiated  the  first  contract  which 
Rogers  negotiated,  if  not  specially  authorized  by  it;  but  when  the 
plaintiffs  were  referred  by  one  of  the  executive  officers  of  the  defend- 
ant, in  charge  of  its  New  York  office,  to  Rogers  as  the  purchasing 
agent  of  the  defendant,  and  they  negotiated  successive  contracts  with 
him  without  notice  or  knowledge  that  special  authority  was  conferred 
in  each  instance,  and  the  defendant  accepted  and  paid  for  all  goods 
delivered  under  those  contracts,  when  the  defendant  received  and  re- 
tained this  contract,  together  with  the  correspondence,  although  it  was 
for  a  considerably  larger  quantity  of  rubber  than  Rogers  had  thereto- 
fore purchased,  and  was  not  for  immediate  delivery,  and  made  no  at- 
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tempt  to  repudiate  it  until  the  market  price  of  rubber  had  materially 
fallen,  and  until  the  plaintiffs  must  have  lost  other  opportunities  for 
selling  or.  have  incurred  obligations  relying  on  the  contract  and  time 
for  delivery  of  part  of  the  rubber  had  arrived,  and  when  it  is  fairly 
to  be  inferred  that  it  had  been  loaded  or  was  ready  to  be  loaded  for 
shipment — it  is  too  late  for  the  defendant  to  be  heard  to  question  Rog- 
ers' authority  to  make  the  contract.  See  Bliss  v.  Sherrill,  24  App.  Div. 
280,  49  N,  Y.  Supp.  561 ;  Lowenstein  v.  Lombard,  Ayres  &  Co.,  164 
N.  Y.  324,  58  N.  E.  44;  Sloss  Iron  &  S.  Co.,  v.  Jackson  Iron  Works, 
103  App.  Div.  316,  92  N.  Y.  Supp.  1056;  Olcott  v.  Tioga  R.  R.  Co., 
27  N.  Y.  546,  84  Am.  Dec.  298;  Glor  v.  Kelly,  49  App.  Div.  617,  63 
N.  Y.  Supp.  339,  affirmed  166  N.  Y.  589,  59  N.  E.  1123;  Mechem  on 
Agency,  §  282;  Story  on  Agency  (8th  Ed.)  §  256, 

The  remaining  question  relates  to  the  measure  of  damages.  The 
first  shipment  of  a  little  more  than  two  tons  of  rubber  arrived  at  the 
port  of  New  York  on  the  24th  of  January,  1911,  and  the  defendant 
refused  to  accept  it.  It  was  then  sold  on  January  26,  1911,  at  the  mar- 
ket price.  The  plaintiffs  thereupon  elected  to  regard  the  action  of 
the  defendant  in  writing  the  letter  of  January  7,  1911,  and  in  rejecting 
the  tender  of  delivery,  as  a  total  breach  of  the  contract,  and  on  Feb- 
ruary 1,  1911,  they  commenced  this  action. 

[8,  9]  The  repudiation  of  the  contract  in  toto  by  the  defendant  gave 
rise  to  a  cause  of  action  in  favor  of  the  plaintiffs  at  once  for  their 
damages,  which  ordinarily,  and  therefore  presumably,  would  be  meas- 
ured by  the  difference  between  the  contract  price  and  the  market  price 
at  the  time  and  place  of  delivery.  Windpiuller  v.  Pope,  107  N.  Y.  674, 
14  N.  E.  436,  fully  reported  12  N.  Y.  St.  Rep.  292;  Todd  v.  Gamble 
148  N.  Y.  382,  42  N.  E.  982,  52  L.  R.  A.  225 ;  Saxe  v.  Penokee  Lum- 
ber Co.,  159  N.  Y.  371,  54  N.  E.  14;  Brown  v.  Mullcr,  L.  R.  7  Ex. 
Cases  319. 

That  is  the  theory  on  which  the  plaintiffs  have  recovered.  It  is 
not  questioned  that  the  plaintiffs  would  have  had  a  right  to  recover  on 
that  theory ;  but  it  is  claimed  that  they  waived  such  right  and  irrevo- 
cably made  an  election  to  hold  the  rubber  9s  the  property  of  the  de- 
fendant, and  thereby  limited  their  right  to  recover  to  another  measure 
of  damages.  It  is  conceded  that  the  first  shipment  was  sold  at  the 
market  price.  The  damages  for  the  rubber  shipped  in  tfie  succeeding 
months  were  determined  by  the  market  value  of  the  rubber  on  arrival 
in  New  York  as  if  it  had  been  shipped  on  the  last  day  of  each  of  the 
five  months  succeeding  January,  on  the  theory  that  the  plaintiffs  had 
the  entire  month  within  which  to  make  the  shipment  The  defendant 
showed  by  the  examination  of  Kelly,  recalled  as  a  witness  on  its  behalf, 
that  the  plaintiffs  received  rubber  of  the  kind  specified  in  the  contract, 
and  corresponding  with  the  quantity  called  for  by  it,  at  New  York  in 
each  of  tiie  five  months  succeeding  January,  and  that  on  the  arrival 
of  the  rubber  they  tendered  delivery  to  the  defendant,  specifying  in 
the  case  of  the  February  shipment  that  it  was  tendered  as  a  delivery 
under  the  contract,  and  in  the  case  of  the  other  shipments  stating  in 
the  tender  that  it  would  have  been  applicable  under  the  contract  but- 
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for  defendant's  failure  and  refusal  to  perform  it,  and  in  each  instance 
gave  the  defendant  notice  that  if  not  accepted  they  would  sell  the 
rubber  at  the  best  price  obtainable;  and  in  the  case  of  the  February 
shipment,  but  not  with  respect  to  the  subsequent  shipments,  that  they 
would  hold  the  defendant  responsible  for  any  damages  sustained  by 
the  breach  of  its  contract  In  each  instance  they  also  gave  the  de- 
fendant notice  shortly  after  its  failure  to  accept  the  shipment  that  th^ 
had  sold  the  rubber  and  the  price  received  therefor,  and  also  drew  at- 
tention to  the  contract  price.  The  defendant  also  offered  in  evidence 
all  the  notices  given  to  it  by  the  plaintiffs  with  respect  to  the  Jjuiuary 
shipment  and  the  first  notice  given  to  it  by  plaintiffs  with  respect  lo 
the  subsequent  shipments.  The  plaintiffs  then  offered  in  evidence  the 
correspondence  showing  the  other  notices  they  gave  the  defendant 
concerning  the  sale  of  the  other  rubber;  but  they  did  not  otherwise 
show  the  price  received  for  the  rubber,  or  as  to  whether  or  not  it  was 
the  best  price  obtainable. 

The  learned  counsel  for  the  appellant  insists  that  this  evidence,  in 
view  of  the  allegations  of  the  complaint,  shows  an  election  on  the  part 
of  the  plaintiffs  to  hold  and  sell  the  rubber  for  the  account  of  the  de- 
fendant, in  accordance  with  the  rule  well  stated  in  Ackerman  v.  Ru- 
bens, 167  N.  Y.  405,  60  N.  E.  750,  S3  L.  R.  A.  867,  82  Am.  St.  Rep. 
728,  which  would  confine  the  recovery  to  the  difference  between  the 
contract  price  and  the  best  price  obtainable  at  the  time  of  the  sale, 
and  that  they  failed  to  show  by  competent  evidence  that  they  received 
the  best  price  obtainable  in  the  market,  and  that  therefore  they  were 
not  entitled  to  recover,  either  on  the  theory  on  which  recovery  was 
had  or  under  the  rule  applicable  to  sales  for  the  account  of  the  pur- 
chaser. The  plaintiffs  alleged  that  on  the  arrival  of  the  first  ship- 
ment they  notified  the  defendant  of  arrival  and  requested  "shipping  or 
other  instructions  as  to  said  rubber,"  and  that  in  the  event  tiiey  did 
not  receive  such  instructions  "they  should  be  obliged  to  conclude  that 
the  defendant  adhered  to  its  repudiation"  of  the  contract  stated  in 
its  letter  of  January  7,  1911,  and  would  sell  the  rubber  at  the  best 
price  obtainable,  and  "wquld  hold  the  defendant  liable  for  all  damage 
of  every  kind  that  its  breach"  of  the  contract  caused  to  them,  and 
that  defendant  failed  to  compljr  with  their  request  and  they  sold  the 
rubber  at  $1.27  per  pound  which  was  the  market  value  and  price  on 
the  day  the  sale  was  made.  The  plaintiffs  did  not  expressly  rq>resent 
to  the  defendant  that  they  would  sell,  or  had  sold,  the  rubber  for  its 
account.  In  each  instance,  they  gave  it  an  opportunity  to  take  the 
rubber  if  it  so  desired.  If  the  plaintiffs'  damages  are  measurable  by 
the  difference  between  the  contract  price  and  the  price  received,  and 
the  price  which  the  plaintiffs  received  had  been  shovra  to  be  the  best 
price  obtainable,  liie  recovery  would  have  been  for  a  larger  amount. 
It  is,  however,  true,  as  contended  by  the  learned  counsel  for  the  appel- 
lant, that  the  plaintiffs  did  not  show  that  the  prices  which  they  received 
for  the  rubber  were  the  best  prices  obtainable  at  the  times  of  the 
sales;  nor  does  the  record  show  the  market  prices  at  those  times — 
with  the  exception  of  the  sale  on  May  17th,  which  was  for  six  cents 
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less  than  the  market  price — ^from  which  an  inference  that  they  were 
the  best  prices  obtainable  might  be  drawn. 

We  are  of  opinion,  however,  that  the  recovery  may  be  sustained 
on  the  theory  adopted  by  the  learned  trial  court  The  rubber  was 
shipped  from  Brazil.  The  ordinary  time  in  transit  from  one  port 
in  Brazil  from  which  the  rubber  was  shipped  was  17  days,  and  from 
another  13  or  14  days.  The  first  shipment  arrived  on  a  steamer  which 
sailed  from  both  ports ;  but  it  does  not  appear  at  which  port  it  was 
loaded.  If  at  the  nearest  port,  the  steamer  must  have  sailed  as  early 
as  the  10th  or  11th  of  January,  1911,  or  within  about  two  or  three 
days  of  the  receipt  by  the  plaintiffs  of  the  letter  repudiating  the  con- 
tract ;  and,  if  at  the  other  port,  on  or  before  the  date  of  such  receipt. 
It  is  fairly  to  be  inferred,  with  respect  to  that  shipment,  that,  if  the 
rubber  had  not  been  loaded  at  the  time  of  the  receipt  of  said  letter, 
arrangements  therefor  had  been  made.  As  alrtddy  observed,  that 
shipment  was  sold  at  the  market  price.  It  is  perfectly  plain  that  tiit 
plaintiffs  were  entitled  to  recover  the  difference  between  the  contract 
price  and  the  market  value  at  the  time  that  shipment  arrived,  for  they 
must  have  arranged  to  ship  it  at  that  time  before  receiving  notice  of 
the  repudiation. 

[10]  The  fact  that  they  afforded  the  defendant  an  opportunity 
to  withdraw  its  repudiation  of  the  contract  and  to  take  the  rubber  did 
not,  I  think,  constitute  an  election  on  the  part  of  the  plaintiffs  to  treat 
the  defendant  as  the  owner  of  the  rubber,  and  to  hold  and  sell  it  for 
its  account  The  plaintiffs  at  most  offered  as  to  each  shipment  to  waive 
the  breach  and  let  defendant  have  the  rubber.  That  was  not,  in  the 
absence  of  acceptance  by  defendant,  an  election  to  waive  the  breach 
for  which  this  action  was  pending.  See  Nichols  v.  S.  S.  Co.,  137  N.  Y. 
471-485,  33  N.  E.  561.  The  plaintiffs  promptly  brought  suit,  and  be- 
fore it  was  tried  the  time  for  delivery  had  passed,  and  they  proved  the 
market  value  in  each  instance  save  the  first,  on  the  last  day  on  which 
they  would  have  had  a  right  under  the  contract  to  deliver.  The  de- 
fendant took  no  action  with  respect  to  the  various  notices  given  to 
it  by  the  plaintiffs,  and  therefore  its  present  contention  that  the  plain- 
tiffs elected  to  hold  and  sell  the  rubber  for  its  account  is  without  force, 
and  is  entitled  to  but  little  consideration.  The  defendant  was  not 
prejudiced  by  having  been  afforded  an  opportunity  to  take  the  rubber, 
nor  by  having  been  notified  that  the  plaintiffs  would  sell  the  rubber 
and  hold  it  responsible  for  the  damages,  nor  by  the  notices  of  the 
amounts  realized  on  the  sales. 

[11]  The  plaintiffs  doubtless,  in  order  to  minimize  their  damages, 
were  obliged  to  forward  the  rubber  to  this  market  and  dispose  of  it 
It  may  be  further  observed  that,  although  the  plaintiffs  did  not  tech- 
nically show  that  they  obtained  the  best  prices  they  could,  or  the 
market  prices,  for  the  rubber,  it  is  highly  probable  that  they  did,  for 
presumably  they  would  have  preferred  cash  to  an  uncertain  claim 
against  the  defendant;  and,  as  already  observed,  the  recovery  has 
been  for  an  amount  somewhat  less  than  it  would  have  been  if  the  dam- 
ages had  been  measured  by  the  difference  between  the  contract  price 
and  the  price  received  by  tiie  plaintiffs  on  the  sale  of  the  rubber.    We 
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therefore  find  no  error  to  the  substantial  prejudice  of  the  defendant 
It  follows  that  the  judgment  should  be  aiHrmed,  with  costs. 

McLaughlin,  SCOTT,  and  HOTCHKISS,  JJ.,  concur.     IN- 
GRAHAM,  P.  J.,  concurs  in  result 


(159  App.  DIv.  473.) 

KBEPEES  T.  M.  HARTLEY  CO. 

(Supreme  Contt,  Appellate  Division,  First  Department    December  5,  1913.) 

1.  Mastkb  and  Sebvant  (8  3*) — Contracts  of  Hibino. 

A  yearly  contract  of  hiring  need  not  be  evidenced  by  express  words, 
but  tbe  Intention. of  the  parties  may  be  gathered  from  all  the  facts. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  i|  2, 
3;    Dec.  Dlgw  S  3.*] 

2.  Evidence  (|  398*) — Actions  fob  CoitPKNSAXioir. 

In  an  action  by  a  servant  for  compensation  wrongfully  withheld,  where 
he  counted  on  a  yearly  contract  of  hire,  and  based  bis  contention  on  a 
letter  written  him  by  the  master,  bis  rights  must  be  measured  by  the 
letter. 

[Ed.  Note.— For  other  cases,  see  Evidence,  (3ent  Dig.  ii  1766-1771 ;  Dec. 
Dig.  8  398.*] 

8.  TbIAL  (§  252*) — INSTBUOTIONS — APFLIOABIUTT  TO  EVIDENCE. 

In  an  action  by  a  servant  for  compensation  after  discharge,  an  In- 
struction that  no  recovery  of  salary  could  be  had  after  his  discharge,  pro- 
vided he  was  not  hired  by  the  year,  is  improper  where  all  of  the  evidence 
tended  to  show  that  there  was  no  yearly  contract  of  hire. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §8  505,  596-612;  Dec 
Dig.  8  252.*] 

4.  Appeal  and  Ebbor  (8  1064*) — Review — Eevbbsibu  Ebbob. 

In  an  action  by  a  servant  for  compensation,  where  the  master  defended 
on  the  ground  of  a  discharge,  its  Instruction  that  no  recovery  could  be 
had  after  discharge  was  modified  so  as  to  require  the  Jury  to  find  that 
there  was  no  yearly  contract  of  hire.  The  evidence,  without  contradic- 
tion, showed  that  the  hiring  was  not  by  the  year,  but  that  employes  were 
entitled  to  a  month's  notice  or  a  month's  salary  in  advance.  H^d  that 
while  the  requested  instruction  was  technically  Imperfect  a  verdict  on  it 
as  modified  could  not  be  upheld  on  appeal,  as  the  modification  vras  not 
given  to  correct  the  real  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  S|  4219, 
4221-1224;    Dec.  Dig.  8  1064.*] 

Dowling,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  Giunty. 

Action  by  William  M.  Keepers  against  the  M.  Hartley  Company. 
From  a  judgment  for  plaintiff  and  an  order  denying  a  new  trial,  de- 
fendant appeals.    Reversed  and  remanded. 

See,  also,  150  App.  Div.  252,  134  N.  Y.  Supp.  896. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

John  A.  Garver,  of  New  York  City,  for  appellant 

Martin  Conboy,  of  New  York  City,  for  respondent. 
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HOTCHKISS,  J.  The  fourth  and  fifth  counts  of  the  com{>laint 
were  the  only  ones  retained  on  the  trial.  In  the  fourth,  the  plaintiff 
alleged  that  from  January  1  to  September  8,  1905,  he  held  the  office 
of  auditor  in  defendant  company  under  a  contract  by  which  he  was  to 
serve  from  January  1,  1905,  to  January  1,  1906,  at  a  salary  of  $7,500; 
that  he  acted  in  that  capacity  until  April  1,  1905,  when  he  was  given 
a  vacation  until  September  8,  1905,  on  which  day  he  was  unjustly  dis- 
charged, and  judgment  was  demanded  for  the  salary  accruing  from 
April  to  September,  amounting  to  $3,345,  The  fifth  count  alleged  the 
same  contract  and  service  thereunder  until  September  8th,  on  which 
day  it  was  alleged  plaintiff  was  wrongfully  discharged,  for  which  he 
demanded  $2,500  as  damages.  The  verdict  was  for  the  aggregate 
of  the  foregoing  amounts,  with  interest. 

The  defendant  was  organized  in  the  year  1900,  succeeding  the  firm 
of  Hartley  &  Graham,  in  whose  employ  plaintiff  had  been  for  many 
years.  Defendant  asked  the  court  to  charge  that,  if  the  jury  found  the 
plaintiff  was  discharged  on  April  1st,  he  could  not  recover.  The  court 
charged  as  requested,  but  with  the  limitation  that  the  jury  must  also 
find  that  there  was  no  yearly  hiring.  In  this  the  court  committed  re- 
versible error.  The  evidence  that  there  was  no  yearly  hiring  was  con- 
clusive. The  facts  upon  which  defendant  rested  his  claim  of  such  a 
hiring  were  substantially  as  follows :  He  testified  that,  when  first  en- 
gaged by  the  firm  of  Hartley  &  Graham,  Graham  said,  "  'I  will  employ 
you  from  January  1,  to  January  1' — ^and  the  employment  to  continue  as 
long  as  my  services  were  satisfactory  to  them."  Graham  died  in  1899, 
and  the  business  was  continued  by  Hartley  until  the  corporation  was 
formed.  Plaintiff  further  testified  that,  when  this  took  place.  Hartley 
told  him  that  the  corporation  was  taking  over  the  old  business,  its 
clerks,  etc.,  "at  the  same  remuneration  as  had  been  paid  by"  the  firm. 
On  April  1,  1898,  he  received  from  defendant  a  letter,  reading  as  fol- 
lows : 

"Beferrlng  to  onr  conversation  witb  you,  we  would  say  tbat  during  the  pres- 
ent year  you  may  draw  at  tbe  rate  of  $6,000  per  annum  and  any  further  com- 
pensation is  to  be  left  to  our  discretion." 

On  January  8,  1906^  four  months  after  the  day  on  which  plaintiff 
alleged  he  had  been  discharged  he  wrote  to  defendant  a  letter,  disin- 
genuous in  its  terms  and  evidently  intended  as  the  basis  of  a  subsequent 
suit,  in  which  he  referred  to  the  "fact  that  my  yearly  written  contract 
with  you  ends  January  10,  1906."  He  testified  that  the  "yearly  writ- 
ten contract"  to  which  he  thus  referred  was  the  letter  of  April  1,  1898, 
which,  as  he  testified,  he  had  received  under  circumstances  justifying 
him  in  regarding  it  as  evidence  of  the  terms  of  his  employment. 

[1,  2]  The  argument  in  plaintiff's  behalf  is  that  his  employment 
by  the  firm  was  by  the  year,  and  that  the  terms  of  this  employment 
were  adopted  by  the  corporation,  and  we  are  cited  to  cases  holding  that 
where  one  enters  into  the  employ  of  another  under  a  contract  for  a 
year's  service,  and  thereafter  continues  without  any  new  contract,  the 
presumption  is  that  the  contract  for  yearly  service  at  the  same  salary  is 
continued.  Adams  v.  Fitzpatrick,  125  N.  Y.  124,  26  N.  E.  143;  Ben- 
nett v.  Mahler,  90  App.  Div.  22,  27,  85  N.  Y.  Supp.  669.    Conceding 
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that  the  formation  of  the 'corporation  would  not  necessarily  take  the 
case  out  of  this  rule,  not  only  because  of  plaintiff's  testimony  concern- 
ing his  conversation  with  Graham,  hereinbefore  referred  to,  but  upon 
the  further  ground  that  the  incorporation  of  the  old  business  affected 
no  substantial  change  and  was  but  a  method  of  continuing  the  business 
by  its  former  owners;  and  notwithstanding  the  rule  that  a  yearly 
hiring  need  not  be  evidenced  by  express  words,  and  that  the  intention 
of  the  parties  may  be  gathered  from  all  the  facts  (Hotchkiss  v.  Godkin, 
63  App.  Div.  468,  71  N.  Y.  Supp.  629)— we  are  still  met  with  the 
question :  May  we  revert  to  the  terms  of  the  original  oral  hiring  when 
subsequently  a  writing  has  passed  between  the  parties  which  is  in- 
tended to  cover  their  whole  agreement  ?  I  think  not.  Plaintiff  planted 
himself  firmly  upon  the  letter  of  April  1,  1898,  and  must  be  held  there- 
to. Manifestly,  this  letter  does  not  evidence  any  yearly  hiring,  but 
only  fixes  the  rate  of  plaintiff's  compensation. 

[3]  The  foregoing  facts  left  nothing  to  go  to  the  jury  on  the  subject 
of  the  term  of  plaintiff's  hiring,  and  the  charge  of  the  court  in  this  re- 
gard was  manifestly  wrong. 

[4]  It  is  true  that  the  terms  of  plaintiffs  emplo3mient  as  fixed  by  the 
notice  of  December  29,  1903,  would  upon  his  discharge  without  cause 
have  entitled  plaintiff  to  an  extra  month's  salary,  and  that  in  this 
aspect  of  the  case  the  request  to  charge  was  technically  imperfect.  But 
no  point  was  made  of  this  on  the  tnal,  nor  does  it  seem  to  have  been 
in  Uie  minds  of  either  court  or  counsel,  and  it  was  not  the  ground  on 
which  the  refusal  to  charge  as  requested  was  based.  Under  such  cir- 
cumstances, a  verdict  resting  on  a  charge  materially  wrong  should  not 
be  upheld. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event. 

INGRAHAM,  P.  J.,  and  McLAUGHLIN  and  LAUGHLIN,  JJ.. 
concur.    DOWLING,  J.,  dissents. 


SLING  et  al.  y.  CENTRAL  UNION  GAS  CO. 
(Sapreme  Court,  Appellate  Term,  First  Department.    December  16,  1913.) 

Gas  (i  13*) — Gas  Companies — Rioht  to  Requhue  Dsposn. 

Under  Transportation  CorporaUons  Law  (Consol.  Laws  1909,  c.  63)  H 
63,  65,  providing  that  every  gas  company  may  require  every  person  to 
deposit  wltb  It  a  reasonable  sum  to  secure  payment  of  tbe  gas  to  be  nsed 
for  two  calendar  months,  a  gas  company  may  disconnect  tbe  gas  meter 
wbere  plaintiffs  refused  to  increase  tbeir  deposit,  so  as  to  cover  the  ap- 
proximate amount  of  gas  which  would  probably  be  used  during  the 
course  of  two  months. 

[Ed.  Note.— For  other  cases,  see  Gas,  Cent  Dig.  i|  6-9;  De&  Dig.  1 13.*] 

Seabury,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

*For  otiier  caiea  le*  sanw  toplo  *  |  mvubib  In  Dec.  A  Am.  Dig*.  1907  to  data,  ft  Rep'r  Indozaa 
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Action  by  Robert  J.  Sling  and  Eugene  Callahan,  copartners  doing 
business  under  the  firm  name  of  Sling  &  Callahan,  against  the  Central 
Union  Gas  Compay.  From  a  judgment  for  plaintiffs,  defendant  ap- 
peals.   Reversed  and  remanded. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

H.  E.  Alsberg,  for  appellant. 

Willoughby  B.  Dobbs,  of  New  York  City,  for  respondents. 

BIJUR,  J.  Plaintiffs  sued  defendant  for  a  trespass  committed  by 
one  of  its  agents  in  entering  upon  the  plaintiffs'  premises  and  shutting 
off  the  gas.  While  such  action  was  not  justified  because  of  nonpay- 
ment of  bills  for  gas,  it  was  warranted  by  plaintiffs'  refusal  to  make  a 
reasonable  deposit,  as  requested  by  defendant,  to  secure  the  amount  of 
l^s  "required  or  proposed  to  be  used  for  two  calendar  months."  Plain- 
tiffs made  an  original  deposit  of  $25,  and  when,  in  the  course  of  some 
six  months,  it  developed  that  their  bills  ran  from  $20  to  $30  a  month, 
the  defendant  twice  demanded  an  additional  deposit  of  $24,  which 
plaintiffs  refused  to  make.  Under  sections  63  and  65  of  the  Transpor- 
tation Corporations  Law,  the  defendant  was  justified  in  shutting  off  the 
gas.    See,  also.  Ford  v.  Brooklyn  Gas  Light  Co.,  3  Hun,  621. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event. 

GUY,  J.,  concurs.    SEABURY,  J.,  dissents. 


LOinS  liBVIEiN  CUT  GLASS  CO.  T.  HINSBERGER. 

(Sapreme  Conrt,  Appellate  Term,  First  Department    December  16,  1018.) 

Apfbai.  and  Ebbob  (S  853*) — Ezteitdino  Tm  to  Appeal — Jcbuoiction  or 

COUBTS. 

Under  Code  Civ.  Froc.  {  784,  providing  that  a  court  or  Jndge  la  not  an- 
tborized  to  extend  the  time  fixed  by  law  within  which  to  take  an  appeal, 
the  City  Court  could  not  Indirectly  extend  the  time  to  appeal  from  an 
order  denying  a  new  trial,  by  resettling  such  order  after  the  time  to  ap- 
peal had  expired  without  making  any  material  change  In  its  provltslonB. 

[Ed.  Mote. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  U  1020- 
1022;    Dec.  Dig.  i  363.»] 

Appeal  from  City  Court  of  New  York;  Special  Term. 

Action  by  the  Louis  Levien  Cut  Glass  Company  against  Louis  Hins- 
berger.  From  an  order  resettling  an  order  denying  defendant's  motion 
to  set  aside  a  verdict  for  plaintiff  and  for  a  new  trial,  plaintiff  appeals. 
Reversed,  and  motion  to  resettle  denied. 

Argued  December  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR. JJ. 

Bernard  H.  Arnold,  of  New  York  City,  for  appellant 

Walter  G.  Gooldy,  of  New  York  City  (J.  Brownson  Ker,  of  New 
York  City,  of  counsel),  for  respondent. 

•VOr  oUmt  cum  m*  mid*  toplo  A  I  nvuMMM  in  Deo.  a  Am.  Dig*.  tWT  to  d«t«,  A  lUp'r  Indexes 
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SEABURY,  J.  Upon  the  trial  the  court  directed  a  verdict  for 
the  plaintiff,  awarding  the  plaintiff  $1,356.72  on  its  first  cause  of  ac- 
tion, and  allowing  the  defendant  $500  upon  the  counterclaim.  The 
defendant  moved  to  set  aside  the  verdict  directed,  and  for  a  new  trial, 
under  section  999  of  the  Code  of  Civil  Procedure.  This  motion  was 
denied,  and  an  order  duly  entered  thereon.  A  copy  of  this  order,  with 
notice  of  entry  thereof,  was  served  on  the  attorney  for  defendajnt  on 
November  1,  1913.  No  appeal  was  taken  from  that  order.  On  No- 
vember 18,  1913,  after  the  time  of  the  defendant  to  appeal  from  the 
order  had  expired,  the  defendant  moved  for  an  order  to  resettle  the 
original  order  entered  October  31,  1913.  Thi§  motion  was  granted, 
and  an  order  entered  thereon,  from  which  the  plaintiff  appeals  to  this 
court 

The  so-called  order  of  resettlement  did  not  change  the  provisions  of 
the  original  order  in  any  material  respect.  No  reason  for  the  order 
appears,  unless  it  was  that  the  defendant  desired  by  this  means  to  re- 
vive a  right  of  appeal  which  had  expired.  The  court  has  no  power  to 
extend  the  time  to  appeal  beyond  that  which  is  prescribed  by  statute. 
Section  784  of  the  Code  of  Civil  Procedure.  The  order  of  resettlement 
was  an  attempt  to  do  indirectly  what  could  not  have  been  done  directly. 
Stierle  v.  Union  Railway  Co.,  11  Misc.  Rep.  124,  31  N.  Y.  Sopp.  1008. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  de- 
nied.   All  concur. 


(83  Misc.  Bep.  65.) 

SOHEIBLAUBR  v.  BAUSCHER  BROS. 

(Supreme  Court,  Appellate  Term,  First  Department.    December  11,  1913.) 

1.  llASTEB  AND  SSBVANT  (8  107*) — ^InJUBIBS — "WaTS"  AND  "WOBKB." 

Where  window  cleaners  employed  by  defendant  were  In  the  habit  o( 
placing  their  ladder  upon  the  trapdoor  oTer  an  elevator  firom  the  base- 
ment to  the  sidewalk  near  the  window,  and  had  done  so  three  times  a 
week  for  seven  months,  such  method  became  one  of  defendant's  "ways'* 
or  "works,"  which  was  not  in  proper  condition,  as  required  by  Elmployets' 
Liability  Act  (Consol.  Laws  1909,  c.  81,  fi  200-204),  when  plaintiit  was 
injured  by  the  window  cleaner  falling  in  on  plaintiff  as  he  hoisted  the 
elevator  when  the  door  was  opened  mechanically. 

[Ed.  Note. — For  othqr  cases,  see  Master  and  Servant,  Cent  Dig.  U  X99- 
202,  212,  254,  255 ;    Dec.  Dig.  |  107.* 

For  other  definitions,  see  Words  and  Phrases,  voL  8,  pp.  7420,  7524.] 

2.  Masteb  and  Sbbvant  (i  106*) — Independent  Contractob. 

The  fact  that  an  employer  had  contracted  with  a  window-cleaning  con- 
cern for  cleaning  its  windows  would  not  relieve  the  employer  from  lia- 
bility for  injuries  to  an  employ^  by  the  window  cleaner  falling  upon  the 
employ^  while  on  a  ladder  resting  on  the  elevator  trapdoor  in  cleaning 
windows,  in  view  of  Employers'  Liability  Act  (ConsoL  Laws  1909,  c.  31) 
{  200,  as  amended  by  Laws  1910,  c.  352. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  H  193- 
198;   Dec.  Dig.  §  106.*] 

3.  BlASTEB    AND    SKBVANT    ({    281*) — ^ACTIONS    FOB    INJXTBIXB — SOVnCIZNCT    OF 

UVIDBNCE. 

In  an  action  for  injuries  while  raising  an  elevator,  by  a  window  cleaner, 
who  had  bis  ladder  resting  on  the  trapdoor  over  the  elevator  shaft  falling 

•For  other  esiei  ne  Mun«  topic  a  {  nttmbbb  In  Dae.  4b  Am.  Diss.  1907  to  data,  ft  Rsp'r  tndazw 
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In  upon  plaintiff  when  the  door  was  mechanically  opened,  evidence  held 
to  show  that  no  negligence  by  plaintiff  contributed  to  the  Injuries,  but 
that  they  were  proximately  caused  by  the  negligence  of  defendant's  su- 
perintendent In  permitting  the  work  to  be  done  In  that  way. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §|  i987- 
996;   Dec.  Dig.  i  2aL*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Anthony  Scheiblauer  against  Bauscher  Brothers.  From 
a  judgment  dismissing  the  complaint,  and  an  order  setting  aside  a 
verdict  for  plaintiff,  he  appeals.    Reversed,  and  verdict  reinstated. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Julius  J.  Popper,  of  New  York  City,  for  appellant. 
Amos  H.  Stephens,  of  New  York  City  (Albert  E.  Dacy,  of  New 
York  City,  of  counsel),  for  respondent 

WHITAKER,  J.  This  action  was  brought  to  recover  damages  for 
personal  injuries  by  reason  of  defendant's  alleged  negligence.  The 
plaintiff  was  employed  by  the  defendant  as  a  porter  in  its  place  of 
business  at  52  East  Twenty-First  street.  New  York  City,  and  in  the 
course  of  his  duties  it  became  necessary  for  him  to  use  the  sidewalk 
elevator  leading  from  the  basement  to  the  sidewalk  in  front  of  said 
premises.  In  addition  to  using  this  elevator  for  the  purpose  of  carry- 
ing the  merchandise  from  the  basement  to  the  sidewalk,  it  was  also 
used  by  the  employes  in  the  basement  in  going  to  and  from  the  side-* 
walk  in  the  course  of  their  duties.  It  was  operated  by  the  person  rid- 
ing on  it.  There  was  an  iron  arch-piece  on  this  elevator,  used  for  the 
purpose  of  throwing  open  the  doors  on  the  sidewalk.  When  the  doors 
were  closed,  they  were  very  nearly  level  with  the  sidewalk.  The  doors 
were  inclosed  on  all  sides.  On  two  sides  were  iron  posts  and  cross- 
bars. The  rear  of  the  shaft  was  wedged  close  to  the  window  of  the 
store  of  the  defendant.  Strung  across  these  posts  or  crossbars  in 
front  was  a  chain,  which  was  always  kept  there.  The  chain  and  cross- 
bars were  there  evidently  to  prevent  persons  on  the  sidewalk  from 
going  upon  the  elevator  doors.  The  plaintiff  had  only  been  in  the  em- 
ploy of  the  defendant  for  nine  weeks  prior  to  the  accident.  He  was 
the  only  one  who  swept  this  sidewalk  during  that  period.  It  was  his 
duty  to  sweep  this  sidewalk  every  morning.  At  no  time  had  he  been 
informed  that  window  cleaners  were  in  3ie  habit  of  coming  to  this 
place  to  clean  the  window,  nor  that,  when  they  did  clean  the  window, 
they  would  always  place  their  ladder  upon  the  elevator  door.  There 
was  one  large  window  to  defendant's  store.  The  defendant  had  a  con- 
tract with  one  Simon  A.  Bressler,  proprietor  of  the  American  Win- 
dow-Cleaning Company,  for  the  deaning  of  this  window,  which  was 
cleaned  three  times  a  week.    Engel  was  in  the  employ  of  Bressler. 

On  the  morning  of  the  accident,  the  9th  of  December,  1911,  at  about 
8  o'clock,  the  defendant's  store  was  opened  by  the  foreman,  Graus, 
which  he  generally  did,  and  the  plaintiff,  after  removing  the  lock  from' 
the  elevator  doors  on  the  sidewalk  opened  one  of  the  doors,  and  took 
note  that  the  chain  was  in  its  usual  place  upon  the  bars  which  serve 
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to  inclose  the  elevator  shaft.  He  thereupon  proceeded  to  the  basement 
after  having  done  his  customary  work  on  the  street  floor,  and  after 
being  in  the  basement  a  short  time  proceeded  to  go  up  on  the  elevator 
to  sweep  the  sidewalk.  Before  starting  the  devator,  he  looked  up  and 
noticed  that  the  doors  were  in  the  same  position  he  had  placed  them, 
namely,  that  one  door  was  open  and  the  other  closed,  and  did  not  see 
any  person  on  the  closed  door.  Thereupon  he  started  the  devator, 
and  when  the  archpiece  of  the  elevator  reached  the  closed  door  it  threw 
the  door  open.  The  window  cleaner,  Engel,  who  was  then  standing 
upon  the  ladder  engaged  in  cleaning  the  window  of  the  defendant's 
store,  was  thereupon  precipitated  down  upon  the  plaintiflf.  The  plain- 
tiff was  thrown  to  the  floor  of  the  car,  and  his  foot  was  wedged  in 
between  said  elevator  and  the  elevator  shaft,  causing  severe  and  per- 
manent injuries  thereto. 

Graus  had  charge  of  these  window  cleaners.  He  paid  them  each 
month.  Graus,  the  foreman,  testified  that  on  the  day  of  the  accident 
he  was  inside  of  the  store,  and  saw  the  window  cleaner  outside  on  the 
ladder  engaged  in  cleaning  the  window  just  before  the  accident  oc- 
curred. Neither  Graus  nor  Engel  gave  any  warning  to  the  plaintiflF, 
who  was  then  in  the  basement,  although  Graus  knew  the  plaintiff  was 
then  about  to  use  the  elevator  to  sweep  the  sidewalk.  Graus  had  told 
him  that  it  was  his  duty  every  morning  to  assist  in  cleaning  the  office, 
and  after  that  to  sweep  the  sidewalk. 

.  Fourteen  days  before  the  accident  the  plaintiff  took  his  broom  and 
started  up  the  rear  stairway  leading  from  the  basement  to  the  store 
floor  when  he  met  the  foreman,  Graus,  near  the  head  of  the  stairs. 
Graus,  stopping  him,  told  him  to  go  by  way  of  the  sidewalk  elevator, 
and  told  him  never  to  go  through  the  store  or  wareroom  with  tiie 
broom,  nor  to  use  the  stairway  when  he  went  to  clean  the  sidewalk. 
Graus  told  him  that  it  was  his  duty  each  morning  to  remove  the  lock 
from  the  elevator  doors  and  leave  the  elevator  doors  open.  These 
doors  were  to  be  kept  open  all  the  time  during  business  hours.  The 
only  time  the  doors  were  closed  during  business  hours  was  in  bad 
weather.  The  day  being  somewhat  threatening,  the  plaintiff  removed 
the  lock  and  left  one  door  open  and  the  other  door  closed.  The  repre- 
sentative of  the  Weather  Bureau  testified  that  it  was  a  cloudy  day. 
The  lock  was  always  taken  off,  even  if  the  doors  were  not  open,  because 
drivers  came  occasionally  with  goods,  and  then  the  employes  in  the 
basement  went  up  in  the  elevator,  even  if  both  doors  were  closed. 

[t]  The  action  is  brought  both  under  the  common  law  and  under 
the  Employers'  Liability  Act  (Consol.  I^aws  1909,  c.  31,  §§  200-204). 
The  facts  as  found  by  the  jury  are  not  questioned  by  the  court.  The 
court  simply  held  that  the  facts  did  not  warrant  a  recovery.  In  this 
we  think  the  court  erred.  We  think  the  plaintiff  brought  himself  with- 
in the  terms  and  purview  of  the  Employers'  Liability  Act  Plaintiff 
did  not  know  that  window  cleaners  were  in  the  habit  of  placing  the 
ladder  upon  the  door  of  the  elevator  shaft.  The  window-cleaning 
company  was  employed  by  defendant.  It  had  been  cleaning  the  w^in- 
dow  by  placing  the  ladder  upon  the  elevator  door  three  times  a  week 
for  seven  months.    There  is  no  evidence  that  the  window  was  cleaned 
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in  any  other  way.  This,  then,  with  the  knowledge  and  consent  of  the 
defendant,  became  one  of  the  "ways"  or  "works"  used  in  the  business 
of  the  plaintiff's  employer.  It  was  not  a  casual  thing  that  the  cleaner 
was  doing.  It  was  a  regular,  customary,  and  convenient  way.  The 
superintendent  must  be  deemed  to  have  known  both  the  method  of 
working  the  elevator  and  the  method  of  cleaning  the  window ;  that 
the  combined  system  of  cleaning  the  window  and  running  the  elevator 
created  a  dangerous  and  "defective  condition." 

[2]  The  "ways"  and  "works"  were  not  in  a  "proper  condition," 
while  the  window  cleaner  had  his  ladder  resting  upon  the  door  to  the 
shaft,  when,  as  the  superintendent  must  have  known,  the  elevator  was 
likely  to  ascend  at  any  moment.  As  a  matter  of  fact,  the  evidence 
shows  that  on  the  day  of  the  accident  the  superintendent  saw  the  win- 
dow cleaner  on  the  ladder  cleaning  the  window  just  before  the  acci- 
dent happened ;  that  he  gave  no  warning,  though  he  knew  the  elevator 
was  about  to  ascend.  The  fact  that  defendant  had  a  contract  with 
the  window  cleaning  concern  does  not  release  the  defendant  .owner 
froin  liability.  See  section  200,  Employers'  Liability  Law  (Consol. 
Laws  1909,  c.  31),  as  amended  in  1910  (Laws  1910,  c.  352).  We  do 
not  think  the  fact  that  the  superintendent  permitted  the  window  cleaner 
to  place  his  ladder  upon  the  elevator  shaft  door  three  times  a  week 
for  one-half  hour  at  a  time  is  any  different  in  principle  than  if  the  su- 
perintendent had  permitted  a  ladder  to  be  placed  upon  the  door  with 
an  inanimate  weight  thereon  with  like  frequency  and  allowed  to  re- 
main for  a  like  period  of  time.  We  think  a  dangerous  and  defective 
condition  was  created  through  the  negligence  of  the  defendant's  su- 
perintendent. 

The  defendant  was  bound  to  know  of  the  dangerous  custom  existing 
in  the  manner  and  method  of  conducting  the  business  and  it  was  neg- 
ligence on  his  part  not  to  remedy  it.  We  think  the  case  comes  fairly 
within  the  principles  laid  down  in  Pantzer  v.  Tilly  F.  I.  M.  Co.,  99 
N.  Y.  368,  2  N.  E.  24,  and  Muhlens  v.  Obermeyer,  83  App.  Div.  88,  82 
N.  Y.  Supp.  527. 

[3]  The  jury  has  found  that  there  was  no  contributory  negligence 
on  the  part  of  plaintiff,  in  which  finding  we  concur.  We  have  care- 
fully examined  the  authorities  cited  by  the  respondent  and  his  admira- 
ble argument  in  favor  of  sustaining  tfie  judgment,  but  are  still  of  the 
opinion  that  the  judgment  should  be  reversed,  with  costs,  and  the  ver- 
dict of  the  jury  reinstated. 

Judgment  and  order  reversed,  with  costs,  and  verdict  reinstated. 

LEHMAN,  J.,  concurs,  on  the  gnmnd  that  the  injuries  are  directly 
due  to  the  negligence  of  the  superintendent  PAGE^  T.,  concurs  with 
LEHMAN,  J. 
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(83  Misc.  Rep.  134.) 

LEVINB  et  al.  T.  PROSER  et  sL 

'(Supreme  Court,  Appellate  Term,  First  Department.    December  15,  1913.) 

Appeal  and  Ebbob  (S  91*) — Dboisiors  Revikwajsle — Obdeb  Declabuto  Ap- 
peal Abandoned. 

Where  It  was  Impossible  for  appellants  to  argue  tbe  appeal  at  tbe  No- 
vember term,  In  compliance  with  tbe  order  of  the  court,  because  the  case 
was  not  settled  by  the  Justice  until  six  days  after  the  time  within  wbich 
it  was  possible  to  notice  the  case  for  argument  at  that  term,  and  appel- 
lants were  guilty  of  no  neglect  therein,  an  order  declaring  tbe  appeal 
abandoned  for  failure  to  make  and  serve  a  case  on  app^I  was  a  de<dara- 
tlon  of  the  fact  that  the  right  of  appeal  had  been  lost,  though  appellants 
bad  been  guilty  of  no  neglect,  so  as  to  impair  a  substantial  rij^t,  and 
hence  was  reviewable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  €12- 
614;    Vec  Dig.  i  91.*] 

Appeal  from  City  C^urt  of  New  York,  Special  Term, 

Action  by  Harris  Levine  and  another  against  Herman  Proser  and 
others.  From  an  order  denying  a  motion  to  vacate  an  order,  previ- 
ously made,  declaring  defendants'  appeal  from  a  judgment  in  the 
above-entitled  action  abandoned,  and  also  from  such  order  declaring 
defendants'  appeal  abandoned,  defendants  appeal.  Motion  to  dismiss 
denied,  orders  reversed,  and  motion  to  open  defendants'  default 
granted.  » 

Argued  December  term,  1913,  befoft  SEABURY,  GUY,  and  BI- 
JUR,JJ. 

Spiro  &  Wasservolgel,  of  New  York  City  (Abraham  I.  Spiro,  of  New 
York  City,  of  counsel),  for  appellants. 

Harold  M.  Phillips,  of  New  York  City,  for  respondents. 

SEABURY,  J.  This  is  an  appeal  from  two  orders  of  the  City  Court 
One  of  the  orders  appealed  from  declares  the  appeal  from  the  judg- 
ment herein  abandoned  for  the  failure  of  the  appellants  to  make  and 
serve  a  case  on  appeal  in  compliance  with  an  order  requiring  the  ap- 
peal to  be  argued  at  the  November  term  of  this  court.  The  other  or- 
der appealed  from  denied  the  motion  of  the  appellants  to  vacate  the 
order  declaring  the  appeal  abandoned. 

The  respondents  move  to  dismiss  the  appeals,  upon  the  ground  that 
these  orders  are  not  appealable  to  this  court.  In  support  of  this  lat- 
ter contention  the  case  of  Fromrae  v.  Poerschke  (Sup.)  95  N,  Y.  Supp. 
525,  is  relied  upon.  That  case  is  not  authority  for  the  proposition 
urged.  It  was  there  held  that  when  an  order  declaring  an  appeal 
abandoned  did  not  affect  any  substantial  right,  and  the  undisputed  facts 
showed  that  the  appellant  had  been  guilty  of  neglect,  the  order  was 
not  appealable,  because  it  was  simply  declaratory  of  a  state  of  facts 
which  concededly  showed  that  the  right  of  appe^  had  been  forfeited. 
In  the  present  case  a  very  different  situation  is  presented.  The  appel- 
lants were  not  guilty  of  neglect.  It  was  impossible  for  the  appellants 
to  argue  the  appeal  at  the  November  term,  because  the  case  was  not 
settled  by  the  justice  imtil  six  days  after  the  time  had  expired  within 
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which  it  was  possible  to  notice  the  case  for  argument  at  the  November 
term.  The  right  of  appeal  from  the  judgment  could  not  be  forfeited 
under  these  circumstances,  and  an  order  declaring  the  appeal  aban- 
doned was  not  merely  declaratory  of  the  fact  that  the  right  of  appeal 
had  been  lost,  but  declared  that  the  right  of  appeal  was  lost,  although 
the  appellants  had  been  guilty  of  no  act  of  neglect  in  preparing  their 
appeal.  Such  an  order  impairs  a  substantial  right,  and,  when  the 
party  seeking  relief  had  not  been  guilty  of  neglect  in  the  prosecution 
of  their  appeal,  is  reviewable  in  this  court 

It  follows  that  the  motion  to  dismiss  the  appeal  is  denied,  with  $10 
costs,  and  the  orders  appealed  from  are  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  to  open  appellants'  default  is  granted, 
and  the  appeal  is  directed  to  be  brought  on  for  argument  at  the  Jan- 
uary, 1914,  term  of  this  court    All  cohcttr. 


POWER  T.  BODOERS  &  HAGERTT,  In& 
(Supreme  Oonrt,  Appellate  Term,  First  Department    December  18,  1913.) 

1.  Appeal  ard  Ebbob  (|  171*) — Theobt  of  Cask. 

Where  it  Is  definitely  stated  by  plaintiff's  attorney  that  the  action  was 
predicated  upon  the  theory  that  defendant's  structuie  was  a  nuisance, 
plalntUTs  recovery  must  be  upon  that  theory. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  I {  1053- 
1068, 1066, 1067,  1161-1165;   Dec.  Dig.  g  171.»] 

2.  MumCIFAI.    COBFOBATIOITB    ({     809*)  — ACT    AUTHOBIZBD    BT    PXTBUO    AU- 

TEOBITT. 

Where  a  contractor  had  the  legal  right  under  his  contract  with  the  dty 
to  build  a  wooden  sidewalk  over  an  excavation,  it  was  not  a  nuisance. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {| 
1688-1694 ;   Dec.  Dig.  §  809.*] 

3.  Mi;nicifal  Cobfobations  (g  800*) — Tobts — Dbtboi  ih  Sidbwaxk. 

Where  a  wooden  sidewalk  built  by  a  city  contractor  over  an  excava- 
tion was  not  a  nuisance,  and  was  not  shown  to  be  dangerous  or  negli- 
gently maintained,  the  only  ground  upon  which  plaintiff,  falling  thereon, 
could  recover,  was  the  defective  or  negligent  manner  in  which  it  was 
constructed. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
1688-1694 ;   Dec,  Dig.  g  809.*] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict 

Action  by  Ellen  Power  against  Rodgers  &  Hagerty,  Incorporated. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Frank  V.  Johnson,  of  New  York  City  (Oliver  R.  Brant,  of  New- 
York  City,  of  counsel),  for  appellant 

Louis  V.  Ebert,  of  New  York  City,  for  respondent 
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WHITAKER,  J.  The  defendant  was  constructing  a  portion  of  the 
subway  under  contract  with  the  city.  It  had  built  a  board  sidewalk 
along  one  of  the  city  streets.  Plaintiff,  passing  over  it,  slipped,  fell, 
and  was  injured.    She  brings  this  action  for  damages  for  her  injuries. 

[1]  It  is  distinctly  stated  by  the  plaintiff's  attorney,  and  urged  by 
him,  that  the  action  is  predicated  upon  the  theory  that  defendant's 
structure  was  a  nuisance,  and  plaintiff's  recovery  must  depend  upon 
that  theory.   It  is  stipulated  in  the  case : 

"That  the  defendant,  -Bodgers  St  Hagerty,  Incorporated,  at  the  time  men- 
tioned In  the  complaint  and  prior  thereto,  had  a  valid  contract  with  the  city  of 
New  York,  which  gave  them  the  right  to  excavate  the  stieets  and  sidewalks  of 
Mott  avenue  *  *  *  for  the  purpose  of  building  *  •  *  the  extension  of 
the  *  •  *  subway ;  that  said  contract  permlUed  the  defendant  to  erect  a 
temporary  passageway  in  lieu  of  the  easterly  sidewalk  •  •  •  over  wWch 
the  public  were  required  to  go;  and  also  that  Mott  avenue  and  150th  street, 
at  the  time  mentioned  In  the  complaint,  were  public  highways,  open  to  the 
public  users,  subject  to  the  rights  In  said  street  acquired  by  the  defendant  un- 
der their  contract" 

[2]  While  the  defendant  has  not  raised  the  point,  under  this  stipu- 
lation the  defendant  had  the  legal  right  to  build  the  wooden  sidew^k 
upon  which  plaintiff  fell,  and  it  is  not  therefore  a  nuisance.  Whatever 
the  law  sanctions  is  not  a  nuisance.  Uline  v.  N.  Y.  C,  etc,  R.  R.,  101 
N.  Y.  98, 4  N.  E.  536.  54  Am.  Rep.  661 ;  Jorgensen  v.  Squires,  144  N. 
Y.  280,  39  N.  E.  373.  So  that,  proceeding  upon  the  theory  which  the 
plaintiff  urges,  the  judgment  must  be  reversed. 

[3]  The  only  ground  upon  which  plaintiff  could  recover  would 
be  the  defective  or  negligent  manner  in  which  the  board  walk  was 
constructed.  The  evidence  does  not  disclose  that  it  was  defective  or 
dangerous  or  negligently  maintained.  The  evidence  in  the  case  simply 
shows  that  plaintiff  slipped  and  fell.  She  gave  no  cause  or  reason  for 
her  fall,  and  no  negligence  on  the  part  of  defendant  is  shown. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event.    All  concur. 


(83  Misc.  Bep.  39.) 

GBUENEBEEG  V.  SCHOIi. 

(Supreme  Court,  Appellate  Term,  First  Department    December  18,  ISIS.) 

1.  COUBTS    (§   188") — MUNICIFAI.    CoUBTS— JtmiSDIOTION — LlEM. 

Under' Municipal  Court  Act  (Laws  1902,  c.  580)  g  139,  which  refers  to 
"a  hiring  of  personal  property,  where  title  is  not  to.  vest  in  the  person 
hiring  until  payment  of  a  certain  sum,"  and  provides,  for  the  purpose  of 
this  section,  a  written  instrument  "as  above  stated  shall  be  deemed  a 
lien,"  the  seller  may  foreclose  a  lien,  though  the  contract  of  sale  provided 
that  title  should  remain  in  him  until  full  payment  of  the  price. 

[Ed.  Note. — For  other  cases,  see  Courts,  Ont  Dig.  {§  439,  440,  442,  447, 
448,  451,  452,  454,  458,  464,  465,  487,  468;   Dec.  Dig.  S  188.*] 

2.  Sales  (i  315*) — ^Fobbolosube  of  Lier — Actions — AniassiON  or  Bvisbhce. 

Since  a  purchaser,  upon  discovering  fraud  in  making  a  sale,  could  re- 
scind and  recover  back  the  price  paid,  he  could,  in  the  seller's  action  to 
foreclose  his  lien,  show  that  after  discovering  the  fraud  the  seller,  in 
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consideration  of  tbe  purctaaser'a  retention  of  the  goods  under  the  con- 
tract, agreed  to  repair  or  replace  the  same,  and  failed  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  i|  885-889 ;   Dec.  Dig. 
t  315.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  William  Grueneberg  against  William  G.  Schol.  From  a 
judgment  tor  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Jetmore  &  Jetmore,  of  New  York  City  (De  Forest  Jetmore,  of  New 
York  City,  of  counsel),  for  appellant. 

Henry  Silverman,  of  New  York  City,  for  respondent. 

PAGE,  J.  The  plaintiff  sold  a  piano  to  the  defendant  under  an 
agreement  whereby  the  defendant  was  to  pay  monthly  installments 
as  rental  until  $1,500  was  paid,  at  which  time  title  to  the  piano  should 
pass  to  the  defendant  This  action  was  brought  under  section  139  of 
the  Municipal  Court  Act  (Laws  1902,  c.  580)  to  foreclose  the  plain- 
tiff's lien  upon  the  piano  for  installments  of  the  purchase  money  or 
rental  then  due  and  unpaid. 

[1]  The  appellant  claims  that,  because  the  agreement  under  which 
he  held  the  piano  provided  that  title  should  remain  in  the  plaintiff  un- 
til full  payment  of  the  purchase  price,  and  because  the  plaintiff  could 
not  properly  have  a  lien  upon  his  own  property,  no  action  to  foreclose 
a  lien  would  lie.  There  is  no  merit  in  this  contention.  Section  139 
of  the  act  expressly  refers  to  "a  hiring  of  personal  property,  where 
title  is  not  to  vest  in  the  person  hiring  until  payment  of  a  certain  stmi," 
and  states: 

"For  the  purpose  of  this  section  an  Instrument  in  writing  as  above  stated 
Bhall  be  deemed  a  Ilen  upon  a  chattel." 

This  language  is  explicit,  and  the  section  clearly  confers  the  rem- 
edy here  adopted  by  the  plaintiff,  to  the  exclusion  of  all  others  in  the 
Mimicipal  Court 

[2]  There  is  another  ground,  however,  upon  which  the  judgment 
must  be  reversed.  The  appellant  set  forth  in  his  bill  of  particulars 
that  the  contract  of  sale  was  induced  by  fraudulent  representations  of 
the  plaintiff's  agents,  and  that  upon  discovering  the  fraud  the  defend- 
ant offered  to  .return  the  piano  upon  receipt  of  the  $100  deposit  which 
he  had  paid,  and  that  thereupon  the  plaintiff  agreed  to  repair  the  piano 
and  put  it  in  first-class  working  order,  or  replace  it  with  a  new  one,  if 
the  defendant  would  continue  to  pay  his  installments;  that  the  de- 
fendant thereafter  paid  $400  more  upon  the  piano,  but  the  plaintiff 
failed  to  fulfill  the  agreement,  to  the  damage  of  the  defendant  in  the 
simi  of  $400.  At  the  trial  the  defendant  gave  evidence  of  representa- 
tions made  by  the  plaintiff's  agent  before  the  sale  that  the  piano  was 
new  and  in  good  working  order,  and  would  run  for  a  long  time  with- 
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out  repairing.  After  the  piano  had  been  run  for  only  a  few  hours,  it 
became  out  of  order,  and  thereupon  the  defendant  told  the  plaintiff 
to  take  it  back  and  refused  to  pay  any  more  money  on  it,  whereupon 
the  plaintiff  said  he  would  repair  the  piano,  or  replace  it  with  a  new 
piano,  if  the  defendant  would  continue  to  pay  his  installments. 

This  evidence  was  stricken  out  and  refused  by  the  learned  trial  jus- 
tice, upon  the  ground  that  the  defendant's  only  remedy  was  to  return 
the  piano.  This  was  clearly  error.  At  the  time  of  the  discovery  of 
the  fraud  the  defendant  had  a  right  to  rescind  the  contract  and  re- 
cover back  the  money  he  had  paid.  The  defendant  was  entitled  to 
prove  that,  in  consideration  of  his  retaining  the  piano  and  continuing 
under  the  contract,  the  plaintiff  then  agreed  to  repair  or  replace  it, 
and  failed  to  do  so,  to  the  defendant's  damage.  Issues  of  fact  were 
raised  as  to  whether  there  was  fraud  in  the  original  contract,  and 
whether  the  new  contract  was  made  and  breached,  and  the  evidence 
offered  by  the  defendant  upon  these  issues  should  have  been  received. 

The  judgment  appealed  from  must  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the  event    All  concur. 


In  re  TOWNLEY'S  WILL. 
(Surrogate's  Coart,  Tompkins  County.    August  30,  1013.) 

1.  Wills  (8  309*) — Right  to  Pbobatb. 

Where  tbe  due  execution  of  a  will  by  a  competent  testatrix,  imln> 
fluenced  and  under  no  restraint,  is  established  to  the  surrogate's  satis- 
faction, the  will  must  be  admitted  to  probate  and  letters  Issued  to  tbe 
executrices  therein  named,  on  their  taking  the  oath  of  office. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {|  735-737;  Dec.  Dig. 
I809.*] 

2.  Evidence  ({  61*) — Presumption— Tempebancb. 

On  tbe  issue  of  a  devisee's  habits  at  the  time  of  his  mother's  deatb, 
where  there  was  no  evidence  of  his  intemperate  habits,  the  presnmptiOB 
was  that  be  was  temperate  and  of  good  habits. 

[Kd.  Note. — ^For  otber  cases,  see  EMdence,  Cent  Dig.  {  82;  Dec.  XAg, 
I  61.*] 

8.  Wills  (|  216*) — Constbxjotion— Discektion. 

Under  the  express  provision  of  Code  Civ.  Proc.  f  2624,  empowering  the 
surrogate  to  construe  a  will,  he  has  discretion  upon  admlttiiiig  it  to  pro- 
bate to  postpone  further  construction  where,  by  reason  of  contingencies, 
death  of  parties,  etc,  his  construction  might  not  be  final. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  |  022;  Dec.  Dig;,  t 
215.*] 

4.  Wills  (8  216*) — Psobatk — ^Admissibilitt  of  Evidence. 

Upon  the  probate  of  a  will,  giving  a  son  a  life  interest  in  the  property 
provided  he  wag  not  intemperate  at  testatrix's  death,  evidence  as  to 
whether  he  had  complied  with  such  conditions  so  as  to  benefit  thereniuler 
was  admissible. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  U  622.  S28 ;  Dec.  Dig. 
i  215.*] 
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Proceeding  for  the  probate  of  the  will  of  Josephine  Townley,  de- 
ceased, and  construction  of  the  same,  contested  by  Garfield  Townley. 
Will  admitted  to  probate  and  provision  construed. 

£.  H.  Bostwick,  of  Ithaca,  for  proponent. 

G>bb,  Cobb,  McAllister  &  Feinberg,  of  Ithaca,  for  contestant 

SWEETLAND,  S.  An  answer  was  interposed  to  the  petition  for 
the  probate  of  ihe  will  of  the  testatrix  by  her  son,  Garfield  Townley, 
which  answer  put  in  issue  the  execution  of  the  will,  the  capacity  of 
the  testatrix,  alleged  undue  influence,  and  asked,  in  case  the  will  be 
admitted  to  probate,  that  the  surrogate  construe  the  provisions  of  said 
will. 

[1]  The  due  execution  of  the  will  by  a  competent  testatrix,  unin- 
fluenced and  not  under  restraint,  was  established  to  the  satisfaction 
of  the  surrogate.  It  follows  that  the  will  must  be  admitted  to  probate, 
and  letters  issued  to  the  executrices  therein  named  on  their  taking  the 
oath  of  office. 

Section  2624  of  the  Code  of  Civil  Prtjcedure  is  the  authority  for  the 
demand  of  the  contestant  for  the  construction  of  the  will  by  the  sur- 
rogate at  this  time. 

The  will  under  consideration  is  very  involved  and  difficult  to  under- 
stand. It  provides  for  many  possibilities,  some  of  which  are  not  likely 
to  occur,  and  all  of  which  can  never  be  presented  in  any  actual,  prac- 
tical litigation  to  the  court.  This  will  illustrates  anew  the  mischief 
of  the  hurtful  and  expensive  attempts  of  testators,  unfamiliar  with 
testamentary  law,  to  economize  by  drawing  their  own  wills.  It  is  dif- 
ficult to  understand  how  persons  of  good  business  capacity  and  ex- 
perience, with  abundant  means,  and  residing  accessible  to  competent 
legal  talent,  will  attempt  to  prepare  their  own  wills,  regardless  of  the 
difficulties  they  undertake  and  the  responsibilities  they  thereby  assume. 
Such  persons,  failing  to  recognize  the  importance  of  the  undertaking;, 
many  times  infiict  upon  the  courts  difficult  questions  and  subject  their 
estates  to  troublesome  and  expensive  litigation.  A  testator,  by  exe- 
cuting a  will,  assumes  to  have  more  property  than  necessary  for  his 
wants,  and  is  presumably  so  circumstanced  as  to  be  able  to  pay  some 
competent  person  for  drawing  and  superintending  the  execution  of  a 
will  that  will  legally  vest  his  property  where  desired  and  designated  by 
the  testator.  In  this  case,  an  estate  of  $10,000  in  value  is  balanced  on 
the  uncertain  wording  of  the  will  of  this  woman,  who  did  not  under- 
stand nor  recognize  Sie  difficult  and  responsible  nature  of  drafting  a 
will. 

[2]  It  is  evident  to  me  that  the  testatrix  intended  to  give  to  her  son, 
by  her  will,  the  use  during  his  life  of  the  bulk  of  her  property,  provid- 
ing he  owned  the  farm  his  father  devised  to  him  without  incumbrance 
at  the  time  of  her  death,  and  complied  with  certain  other  require- 
ments of  the  will  And  it  seems  a  fair  reading  and  construction  of 
the  words  of  the  will  indicate  that  intent.  The  contestant  established 
by  proof  that  he  had  not  violated  the  requirements  of  his  mother's 
will,  and,  there  being  no  evidence  of  his  being  intemperate  in  habits, 
the  presumption  is  that  he  is  a  temperate  man  and  of  good  habits,  and 
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was  so  at  the  time  of  his  mother's  death.  I  feel  that  the  contestant  has 
met  the  conditions  prescribed  by  his  mother's  will,  and  is  entitled  under 
the  will  and  facts  to  the  life  use  of  the  property  in  question. 

There  are  various  contingencies  mentioned  in  the  will 'affecting-  the 
final  disposition  of  the  estate,  all  of  which  cannot  occur,  and  some 
may  not  occur  at  all.  It  appears  idle  and  unprofitable  for  the  court  to 
speculate  on  something  which  may  never  become  a  practical  question, 
and  seems  best  to  exercise  the  discretion  conferred  by  law  and  post- 
pone the  further  consideration  of  the  testamentary  disposition  of  the 
estate  of  said  decedent  imtil  the  happening  of  some  event  actually 
suggests  the  necessity  of  further  construction.  Events  may  occur  mak- 
ing a  further  construction  necessary,  in  which  case  the  courts  are  al- 
ways open.  New  parties  may  become  interested  in  this  estate  by  birth 
of  other  children.  The  death  of  parties  mentioned  in  the  will  may 
eliminate  legatees.  These  and  other  questions  may  subsequently  arise, 
which  would  be  complicated  by  an  attempt  to  construe  all  the  provi- 
sions of  the  will  at  this  time ;  such  construction  might  affect  the  rights 
of  parties  not  now  represented'or  in  being. 

[3]  The  reason  for  exercising  the  discretion  in  postponing  farther 
construction  of  this  will  has  been  indicated  above,  and  authority  for  it 
is  very  clearly  stated  in  Matter  of  Mount,  185  N.  Y.  162,  77  N.  E. 
999,  and  Matter  of  Powell,  136  App.  Div.  833,  834,  121  N.  Y.  Supp. 
779;  Matter  of  Hoffman,  301  N.  Y.  254,  94  N.  E.  990;  Matter  of 
Monypenny,  202  N.  Y.  103,  104,  95  N.  E.  1 ;  Matter  of  Swartz,  79 
Misc.  Rep.  395,  139  N.  Y.  Supp.  1105. 

[4]  The  Swartz  Case  is  also  an  authority  for  the  admission  of  ev- 
idence showing  whe^er  Garfield  Townley  had  or  had  not  complied 
with  the  requirements  of  his  mother's  will  so  as  to  benefit  thereunder. 

Section  2(524  of  the  Code  of  Civil  Procedure  has  been  amended 
since  the  decision  in  the  Mount  Case,  but  the  amendment  does  not 
affect  the  authority  for  the  exercise  of  the  discretion  by  the  Surrogate 
herein. 

Findings  and  a  decree  may  be  prepared,  admitting  the  will  to  pro- 
bate, construing  its  provisions  as  herein  indicated.  The  contestant  has 
been  pastly  successful  on  the  matter  of  construction,  so  costs  may  be 
awarded  to  each  party  out  of  the  estate. 
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SIMON  T.  NBEP. 
(Supreme  Court,  Appellate  Dlvlalon,  Second  Department    December  19,  1918.) 

MOBTOAOES  (S  416*)— FOBBCLOSOTI — COUNTEBOLAIV — BBBACH  OV  COVENANT  OF 

Dexd, 

A  deficiency  Judgment  being  asked  against  defendant  in  mortgage  fore- 
doBOTe,  be  may  counterclaim  for  breach  of  tbe  oorenant  of  plalntUTs  deed 
against  Incumbrances. 

[Ed.  Note.— For  otber  cases,  see  Mortgages,  Cent  Dig.  U  1210-1224;  Dec. 
Dig.  i  415.»1 

Appeal  from  Kings  County  Court. 

Action  by  Lena  Simon  against  Catherine  A.  Neef.  From  an  ad- 
verse order,  defendant  appeals.    Reversed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

Raphael  Link,  of  New  York  City,  for  appellant. 
A.  Sidney  Galitzka,  of  Brooklyn,  for  respondent. 

JENKS,  P.  T.  This  appeal  is  from  an  order  of  a  County  Court 
that  grants  juagment  on  the  pleadings  in  a  foreclosure  of  a  mort- 
gage on  realty  and  appoints  a  referee  to  compute.  The  sole  question 
for  consideration  arises  upon  the  counterclaim  of  the  defendant  mort- 
gagor, against  whom  a  deBciency  judgment  is  asked.  She  pleads  that 
the  deed  of  conveyance,  among  other  things,  contained  a  covenant 
on  the  part  of  the  plaintiff  that  the  premises  were  free  from  all  in- 
cumbrances; that,  on  information  and  belief,  at  the  time  of  the  con- 
veyance the  premises  were  not  free,  but  that  the  title  then  and  there- 
tofore was  and  now  is  in  the  city  and  the  state  of  New  York;  that 
the  premises  were  originally  land  under  water,  which  have  been  filled 
in ;  that  the  Supreme  Court  of  this  state  has  decided  that  a  title  sub- 
stantially similar  was  defective,  and  not  in  the  owners  of  record,  but 
in  the  said  city  and  state;  that  for  the  foregoing  reason,  and  others, 
the  title  attempted  to  be  granted  and  conveyed  by  the  plaintiff  was 
wholly  defective  and  valueless;  that  the  plaintiff  has  not  warranted 
and  defended  the  title  to  his  defendant,  but,  on  the  contrary,  the  said 
city  and  state  at  the  times  aforementioned  have  the  superior  and  par- 
amount title.  She  asks  for  damages,  and  asserts  her  willingness  and 
ability,  and  makes  the  offer  to  place  the  plaintiff  in  statu  quo,  to  de- 
liver up  liie  premises,  and  to  convey  them  with  all  the  right,  title,  and 
estate  granted  by  the  plaintiff  to  her. 

I  thuik  that  the  counterclaim  should  not  have  been  disregarded. 
Shire  v.  Plimpton,  SO  App.  Div.  117-122,  63  N.  Y.  Supp.  568;  Merritt 
V.  Gouley,  58  Hun,  i72,  12  N.  Y.  Supp.  132;  Wiltsie  on  Mortgage 
Foreclosures,  §  447;  Merchants'  Nat  Bank  v.  Snyder,  52  App.  Div. 
612,  65  N.  Y.  Supp.  994.  The  reasons  are  well  stated  in  Shire  v. 
Plimpton,  supra,  and  need  not  be  restated.  It  is  quite  true  that  when 
a  purchaser  has  possession  under  the  deed  he  cannot  defend  on  defect 
of  title,  save  in  case  of  fraud  or  failure  of  consideration  (McConihe 
V.  Fales,  107  N.  Y.  404,  14  N.  E.  285),  for  the  reason  that  the  court 
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would  not  arrest  the  action  on  the  debt  so  long  as  the  debtor  was 
not  evicted  (Piatt  v.  Gilchrist,  3  Sandf.  118;  Dunning  v.  Leavitt,  85 
N.  Y.  30-36,  39  Am.  Rep.  617,  and  cases  cited).  But  we  are  consid- 
ering a  counterclaim  in  an  action  where  a  personal  claim  is  asserted 
against  this  defendant.  The  cardinal  rule  of  equity  is  to  dispose 
at  one  time  of  all  the  causes  of  action  "between  the  same  parties  aris- 
ing from  the  same  subject-matter."  General  Underwriting  Co.  v. 
Stilwell,  139  App.  Div.  at  190,  123  N.  Y.  Supp.  653. 

We  are  cited  to  our  decision  in  Kouwenhoven  v.  Gifford,  144  App. 
Div.  355,  128  N.  Y.  Supp.  1129.  I  mav  say,  in  the  words  of  Chase, 
J.,  in  Cassada  v.  Stabel,  98  App.  Div.  605,  90  N.  Y.  Supp.  536: 

"Each  case  must  be  determined  after  a  careful  consideratloii  of  tbe  facts 
upon  which  a  breach  of  the  covenant  U  claimed." 

I  advise  that  the  order  be  reversed,  with  $10  costs  and  disburse- 
ments.   All  concur. 


(83  Misc.  Rep.  57.) 

DIAMOND  V.  ROSENBLATT. 

(Supreme  Court,  Appellate  Term,  First  Department    December  11,  1913.) 

'COUBTS  (§  188*) — MlTNICIPAI,  Ck>UBTB— JuaisDionoN. 

Under  Municipal  Court  Act  (Laws  1902,  c.  680)  I  189,  providing  that  no 
action  shall  be  maintained  in  the  municipal  court  which  arises  on  a 
contract  of  conditional  sale  of  personal  property,  that  court  bad  no 
Jurisdiction  of  an  action  by  a  conditional  vendor  against  a  chattel  mort- 
gagee of  the  conditional  purchaser  for  conversion,  as  that  section  ap- 
plies as  well  to  an  action  against  one  who  takes  ttom  the  vendee  as  to 
an  action  directly  against  the  vendee. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  {{  439,  440,  442,  447, 
448,  451,  452,  454,  458,  464,  465,  467,  468 ;    Dec.  Dig.  {  188.*] 

Appeal  from  Mimicipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Elias  Diamond  against  Jacob  Rosenblatt.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed,  and  complaint  dis- 
missed. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Samuel  SoHnsky,  of  New  York  City,  for  appellant. 
Louis  Halle,  oi  New  York  City,  for  respondent 

PAGE,  J.  The  plaintiff  proved  that  he  sold  a  showcase  valued  at 
$60  to  one  Henry  Pols  and  received. in  payment  a  conditional  bill  of 
sale  whereby  title  was  to  remain  in  the  vendor  until  full  payment  of 
the  purchase  price;  it  was  also  proved  that  the  purchase  price  was 
never  paid. 

The  defendant  was  the  holder  of  a  chattel  mortgage  on  the  fixtures 
of  the  said  Henry  Pols  and  upon  default  in  his  mortgage  sold  all  of  the 
fixtures,  including  the  showcase  in  question,  and  applied  the  proceeds 
upon  his  debt.  The  plaintiff  brought  this  action  against  the  defend- 
ant in  conversion  on  the  ground  that  he  was  the  owner  of  the  property 
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and  upon  its  wrongful  sale  became  entitled  to  immediate  possession 
thereof  which  was  refused  him  upon  demand.  The  learned  trial  jus- 
tice granted  judgment  in  favor  of  the  plaintiff,  from  which  this  ap- 
peal is  taken  on  the  ground  that  section  139  of  the  Municipal  Court 
-Act  (Laws  1902,  c.  580)  is  a  complete  bar  to  the  action  and  the  court 
had  no  jurisdiction  thereof. 

Section  139  of  the  Municipal  Court  Act  provides: 

"No  action  ahall  be  maintained  In  tbls  conrt,  whl<A  arises  on  a  contract 
of  conditional  sale  of  personal  property;  a  hiring  of  personal  property,  where 
title  Is  not  to  vest  In  tlie  person  hiring  until  i>ayment  of  a  certain  som ;  or 
a  chattel  mortgage  made  to  secure  the  purchase  price  of  chattels;  except, 
an  action  to  foreclose  the  lien,  as  provided  in  this  article.  For  the  purpose 
of  this  section  an  Instrument  In  wilting  as  above  stated  shall,  be  deemed  a 
lien  upon  a  chattel.    •    •    ♦ » 

It  has  been  repeatedly  held  that  this  section  of  the  act  applies  as 
well  to  an  action  against  one  who  takes  from  the  vendee  as  to  an  ac- 
tion directly  against  the  vendee.  Ginzburg  v,  De  Silvestri,  42  Misc. 
Rep.  530,  8(5  N.  Y.  Supp.  89 ;  Jacobs  v.  Columbia  Storage  Warehous- 
es, 55  Misc.  Rep.  268,  105  N.  Y.  Supp.  276.  In  the  case  at  bar  the 
action  is  against  the  mortgagee  of  the  plaintiff's  vendee  who  stands  in 
the  place  of  the  vendee.    The  court  had  no  jurisdiction  of  the  action. 

The  judgment  must  therefore  be  reversed,  with  costs,  and  the  com- 
plaint dismissed,  with  costs.    All  concur. 


WEST  V.  JARMULOWSKT. 

(Supreme  Court,  Appellate  Term,  First  Department.    December  11, 1913.) 

Biixs  AND  Notes  ({  476*) — Checks— Pleading— Considebation. 

Where  a  complaint  on  certain  checks  contained  ho  spedflc  allegation 
of  consideration,  but  the  checks  were  made  part  of  the  complaint  and 
contained  a  statement  of  "value  received,"  it  was  error  to  dismiss  a  sepa- 
rate defense  that  there  was  no  consideration  for  the  checks,  the  answer 
containing  no  general  denial,  since  the  defendant  by  failing  to  plead  a  gen- 
eral denial  might  be  regarded  as  having  admitted  the  allegation  of  the 
complaint  that  the  checks  were  based  on  consideration. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  {(  151ft- 
1621,  1523,  1557 ;   Dec.  Dig.  f  476.  •] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Florence  A.  West  against  Harry  Jarmulowsky.  From  a 
judgment  for  plaintiff  and  from  an  order  denying  defendant's  motion 
for  a  new  trial,  he  appeals.    Reversed,  and  new  trial  ordered. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Charles  P.  Northrop,  of  New  York  City,  for  appellant. 

Hoadly,  Lauterbach  &  Johnson,  of  New  York  City  (Henry  Siegrist 
and  Frank  W.  Chambers,  both  of  New  York  City,  of  counsel),  for  re- 
spondent. 

LEHMAN,  J.  The  complaint  sets  forth  two  causes  of  action  upon 
checks  made  and  delivered  by  the  defendant.    It  contains  no  specific 
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allegation  of  the  consideration,  but  the  checks  themselves  are  made 
part  of  the  complaint,  and  they  contain  a.  statement  of  "value  re- 
ceived." The  answer  contains  no  general  denial,  but  it  sets  up  two 
separate  defenses.  The  first  defense  consists  of  a  denial  that  the  de- 
fendant received  value  for  the  checks,  and  an  affirmative  statement  of 
want  of  consideration.  At  the  trial  the  trial  justice  dismissed  this 
defense  as  insufficient. 

The  plaintiff  now  urges  that  this  ruling  was  correct  on  the  ground 
that  the  defendant,  by  failing  specifically  to  deny  the  allegations  of 
the  complaint,  admitted  that  the  checks  were  received  for  value,  and 
is  precluded  from  setting  up  any  defense  inconsistent  with  this  admis- 
sion. 

I  cannot  agree  with  this  contention.  The  defendant  by  failing  to 
incorporate  into  his  answer  any  general  denial  has  admitted  the  ma- 
terial allegations  of  the  complaint,  and  these  allegations  make  out  a 
prima  facie  case  for  the  plaintiff.  There  is,  however,  no  specific  al- 
legation that  the  checks  were  given  for  a  valid  consideration,  except 
that  the  checks  themselves  contain  a  statement  of  consideration. 
There  is  therefore  no  allegation  of  the  complaint  which  the  defend- 
ant could  truthfully  deny.  He  has,  however,  raised  the  issue  of  want 
of  consideration,  by  a  denial  of  consideration,  and  by  an  affirmative 
statement  of  want  of  consideration,  and  his  defense  should  not  have 
been  dismissed,  for  it  is  in  no  wise  inconsistent  with  any  admission  by 
previous  failure  to  deny. 

Since  in  any  event  a  new  trial  must  be  ordered,  it  is  unnecessary  for 
us  to  consider  whether  the  trial  justice  was  unduly  strict  in  his  rulings 
upon  the  testimony  offered  to -sustain  the  second  defense. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event.    All. concur. 


METROPOLITAN  TOBACCO  CO.  ▼.  O'CONNOB. 

(Supreme  Conrt,  Appellate  Term,  First  Department    December  11,  1913.) 

Husband  and  Wikk  (5  25*)  —  Aqenct  fob  Wax  —  Urdisou>ssd  Pbincipai.  — 

LlABlUTT. 

Where  goods  were  sold  to  defendant's  husband  in  the  belief  that  he  vraa 
the  real  owner  of  the  business  in  which  they  were  used,  the  seller,  on  dis- 
covering that  in  purchasing  them  he  was  acting  as  the  agent  of  defoid- 
ant,  could  maintain  an  action  against  defendant  for  the  price. 

[Ed.  Not& — For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  IS  14&- 
161, 153, 164,  625;  Dec.  Dig.  S  25.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict, 

Action  by  the  Metropolitan  Tobacco  Company  against  Nellie  O'Cwi- 
nor,  etc.  From  a  judgment  dismissing  the  complaint  at  the  close  of 
plaintiff's  case,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 
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Arthur  A.  Henning,  of  New  York  City  (Harry  J.  L«ffert,  of  New 
York  City,  of  counsel),  for  appellant 
John  Solon,  for  respondent. 

LEHMAN,  J.  It  appears  from  the  evidence  presented  by  the  plain- 
tiff that  it  sold  cigars  to  the  defendant's  husband,  Maurice  O'Connor, 
and  delivered  them  at  a  saloon  owned  by  the  defendant.  The  license 
for  the  saloon  was  in  the  defendant's  name.  The  cigars  were  received 
by  the  bartender,  and  the  receipt  signed  by  him,  in  the  name  of  M. 
O'Connor.  The  plaintiff  first  sued  the  defendant's  husband  for  the 
price  of  the  cigars,  and,  when  it  discovered  that  the  defendant  was 
the  real  owner  of  the  business,  it  brought  this  action. 

While  the  evidence  is  not  very  clear,  I  think  that  it  is  fairly  infer- 
able therefrom  that  the  goods  were  sold  to  the  defendant's  husband 
in  the  belief  that  he  was  the  owner  of  the  business  for  which  they 
were  intended,  that  the  real  owner  of  the  business  was  the  defendant, 
and  that  the  goods  were  purchased  by  her  husband  acting  as  her  agent 
only.  These  facts  would  have  been  shown  more  clearly  if  the  trial 
justice  had  admitted  in  evidence  a  deposition  made  by  the  defendant 
in  supplementary  proceedings  against  her  husband  in  another  action, 
which  deposition  was  competent  evidence,  as  an  admission  made  by 
the  defendant. 

If  these  facts  are  true  and  unexplained,  then  the  plaintiff  is  entitled 
to  a  judgment  under  the  rule  that : 

"When  goods  are  sold  on  credit  to  a  person,  whom  the  vendor  believes  to  b« 
the  {mrcbaser,  bat  vrho,  in  fact,  bought  as  agent  Tor  another,  the  vendor  may, 
on  discovery  of  this  fact,  maintain  an  action  against  the  principal  for  the 
purchase  price."    Kayton  v.  Barnett,  116  N.  Y.  625,  23  N.  B.  24. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event    All  concur. 


HARDEB  V.  NEW  SYSTEM  NAPKIN,  TOWEL  SUPPLY  &  STEAM 
LAXJNDBY  CO. 

(Supreme  Court,  Appellate  Term,  Flrat  Department    December  11,  1913.) 

liANDLOBD  AND  TENANT  ({  106*) — RSNT — COVENANT  FOB  LlQITIDATSD  DaUAOXS 
— SUBBENDKB  AND  ACCKFTANCE. 

Under  a  lease  covenanting  that  a  deposit  should  become  liquidated  dam- 
ages only  in  case  of  dispossession  or  surrender,  the  tenant  or  abandon- 
ment of  the  premises  without  acc^tance  of  his  ofCer  to  surrender,  was 
liable  for  rent  accruing  thereafter. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  §§  790- 
798;  Dec.  Dig.  {  195.*] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict, 

Action  by  Malka  Marder  against  the  New  System  Napkin,  Towel 
Supply  &  Steam  Laundry  Company.    From  a  judgment  in  favor  of 
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defendant,  plaintiff  appeals.  Reversed,  and  judgment  ordered  for  the 
plaintiff. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Bernard  Alexander^  of  New  York  City,  for  appellant 

Israel  Ellis,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  defendant's  own  evidence  establishes  that  it  has 
not  paid  its  rent  for  the  month  of  July,  amounting  to  $135.  Its  sole 
defense  is  that  the  security  deposited  was  intended  as  liquidated  dam- 
ages, and  that,  while  under  the  terms  of  the  lease  its  security  deposited 
is  forfeited,  the  landlord  cannot  recover  actual  damages  for  the  breach 
of  its  contract  to  pay  rent 

Upon  a  previous  appeal  in  this  case,  reported  in  140  N.  Y.  Supp. 
1026,  this  court  held  that  under  the  terms  of  the  lease  the  deposit  was 
to  be  regarded  as  liquidated  damages  only  in  case  of  dispossession  or 
surrender.  This  court  further  held  that,  in  order  to  constitute  a  sur- 
render, there  must  be  an  acceptance,  and  that,  unless  the  lessee  is  dis- 
possessed or  its  offer  of  surrender  accepted,  it  remains  liable  for  rent 

Upon  the  record  presented  to  us,  it  appears  undisputed  that  the  de- 
fendant has  merely  abandoned  the  premises  and  that  its  offer  to  sur- 
render has  not  been  accepted.  It  follows  that  it  is  liable  for  the  rent 
accruing  thereafter. 

Judgment  reversed,  with  costs,  and  judgment  ordered  for  the  plain- 
tiff for  the  sum  of  $135  and  appropriate  costs  in  the  court  below  with 
interest  from  August  1,  1912.    All  concur. 


ASINOP  et  al.  ▼.  KUROPOTKIN  et  al 
(Supreme  Conrt  Appellate  Term,  First  Department    December  11,  1913.) 

1.  WriNESSKS  (S  254*) — EXAHINATION — RSFttESHINO  Meiiobt. 

Unless  a  witness  has  perBonal  knowledge  of  items  contained  in  an  ac- 
count book,  the  items  cannot  be  read  into  tbe  record  for  ttae  imrpose  of 
refreshing  his  memory. 

[Ed.  Note — Woi  other  cases,  see  Witnesses,  Cent  Dig.  {{  868-873 ;  Dec. 
'Dig.  S  2S4.*] 

2.  Evidence  (§  376*) — Docuhsntabt  Evidenob — Book  Entbies. 

Book  entries  are  not  competent  evidence  unless  an  appropriate  founda- 
tion be  laid. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {$  1628-1646 ;  Dec 
Dig.  i  376.*] 

Appeal  from  Mimicipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Morris  Asinof  and  another  against  Philip  Kuropotkin 
and  another.  From  a  judgment  for  plaintiffs,  defendants  appeal.  Re- 
versed and  remanded. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 
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Samuel  Kahan,  of  New  York  Chy  (Benjamin  Levinson,  of  New 
York  City,  of  counsel),  for  appellants. 

Morton  Stein  and  Eli  S.  Wolbarst,  both  of  New  York  City,  for  re- 
spondents. 

LEHMAN,  J.  [1]  The  plaintiffs  agreed  to  pay  the  defendants  cer- 
tain sums  for  making  up  different  grades  of  garments.  They  paid  the 
defendants  the  sum  of  $701.02  for  the  work  done,  and  thereafter  they 
claim  that  they  found  that  by  mistake  they  overpaid  the  defendants 
in  the  sum  of  $149.89.  At  the  trial  one  of  the  plaintiffs  was  permitted, 
over  defendants'  objection  and  exception,  to  read  into  the  record,  un- 
der the  pretense  of  refreshing  his  memor)r,  the  legder  entries  showing 
th  amount  of  garments  delivered  to  defendants  and  made  up  by  them. 
It  was  not  shown  that  the  witness  had  any  personal  knowledge  of  the 
number  of  garments  delivered,  and  he  could  not  refresh  his  recollec- 
tion unless  he  had  such  personal  knowledge. 

[2]  The  reading  of  the  entries  as  book  entries  was  certainly  incom- 
petent, for  no  foundation  was  laid  for  the  introduction  of  the  book. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event    All  concur. 


NOUD  T.  VAN  BETJREN  &  NEW  TOBE  BILLPOSTINO  CO. 
(Supreme  Court,  Appellate  Term,  First  Department    December  11,  191S.) 

LiANDLOBD  AND  TlNATlT  ({  169*) — ACTIONS — SUFFIOIKNOT  OT  EVIDENCE. 

In  an  action  against  the  lessee  ot  the  roof  of  a  bnlldlng  for  advertising 
irarpoBes  under  a  lease  requiring  It  to  make  all  necessary  repairs  to  the 
roof,  but  providing  that  It  should  not  be  responsible  for  damage  to  the 
roof  caused  by  the  negligent  or  wUlful  acts  of  other  parties,  evidence  held 
insufficient  to  show  that  leaks  In  the  roof  causing  damage  to  the  ceiling 
and  contents  of  the  rooms  thereunder  were  caused  by  such  lessee's  negli- 
gence. 

[Ed.  Nota — For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  {| 
644-646,  664-667,  681-684 ;   Dec.  Dig,  i  169.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict 

Action  by  Thomas  J.  Noud  gainst  the  Van  Beuren  &  New  York 
Billposting  Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Charles  O.  Maas,  of  New  York  City,  for  appellant 
Lawrence  L.  Levy,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  plaintiff  has  leased  to  the  defendant  the  roof  of 
certain  premises  for  advertising  purposes,  and  under  the  terms  of  the 
lease  it  was  agreed  that  the  tenants  "shall  make  all  necessary  repairs 
to  said  roof  at  their  expense,  upon  being  notified  in  writing  of  the  ne- 
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cessity  thereof ;  but  the  tenants  shall  not  be  held  responsible  for  any 
damage  to  said  roof,  caused  by  negligent  or  willful  acts  of  occupants 
of  building  or  any  person  other  than  the  employes  of  the  tenants."  The 
plaintiff  showed  that  the  ceilings  of  the  rooms  under  the  roof  were 
damaged,  and  the  contents  of  the  rooms  injured  by  leaks  from  the 
roof,  and  he  has  recovered  a  Judgment  for  the  consequent  damages. 

It  is  not  disputed  that  this  judgment  cannot  be  sustained  unless  it 
is  fairly  inferable  from  the  evidence  that  the  leaks  in  the  roof  are 
caused  by  the  negligence  of  the  defendant  or  its  servants,  and  not  by 
the  negligence  of  any  third  party.  It  is  claimed  by  the  plaintiff  that 
the  evidence  permits  this  inference  because  it  was  shown  that  the  de- 
fendant and  its  servants  are  the  only  persons  who  have  any  business 
on  the  roof,  and  that  the  defendant  is  therefore  liable  upon  the  the- 
ory that  proof  that  water  flowed  from  certain  premises  makes  out  a 
prima  facie  case  of  negligence  against  the  person  in  exclusive  control 
of  the  premises.  The  difficulty  with  this  case,  however,  is  that  the  de- 
fendant is  not  shown  to  have  had  exclusive  control  of  the  roof  in  such 
a  manner  that  nobody  but  its  servants  had  access  to  it.  It  was  shown 
that  the  roof  could  be  approached  not  only  from  the  scuttle  in  this 
building  but  also  from  the  adjoining  roofs,  and  by  the  terms  of  the 
lease  itself  it  was  expressly  agreed  that  the  defendant  should  not  be 
held  liable  for  the  willful  or  negligent  acts  of  others. 

It  is  true  that  there  is  some  evidence  that  the  gutters  on  the  roof 
were  somewhat  clogged  with  paste  and  paper  used  in  the  defendant's 
business,  but  it  does  not  appear  how  that  fact  could  have  caused  the 
leaks  complained  of.  It  may  well  be  that  upon  a  new  trial  the  plaintiff 
may,  by  evidence  of  the  nature  of  the  leaks,  show  that  the  defendant 
is  responsible  for  the  condition  of  the  roof,  but  he  has  not  shown  it 
in  this  record. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  .with  costs  to 
appellant  to  abide  the  event    All  concur. 


(83  Misc.  Bep.  180.) 

CONDON  T.  EXTON-HALL  BROKERAGE  &  VESSEL  AGENCY. 

(Supreme  Court,  Appellate  Term,  First  Department    December  16,  1913.) 

Imbubawce  (8  83*)  —  Cancellation  or  Poliot  —  FAiLxraB  to  Canoxl  —  Ua- 

BILITT  or  AOKNT. 

Where  defendant's  only  connection  with'  a  fire  policy  was  to  apply  for 
It  for  the  owner  to  plalnttfTs  assignor,  and  defendant  was  afterwards  re- 
quested by  snch  assignor's  general  agent  to  have  the  policy  canceled, 
which  defendant  proceeded  to  do,  It  was  not  liable  to  plaintiff  in  dam- 
ages for  failure  to  have  It  promptly  canceled;  defendant  not  being  the 
agent  of  plalntlfTs  assignor  or  the  agent  of  the  Insured  for  the  purpose 
of  receiving  notice  of  cancellation,  and  not  In  fact  being  bonnd  to  do  even 
what  It  did. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  H  107-110;  Dec. 
Dig.  i  83.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  John  T.  Condon  against  the  Exton-Hall  Brokerage  & 
Vessel  Agency.     From  a  judgment  of  the  City  Court  for  plamtiff 

*For  otber  sum  see  same  topic  A  S  nitmbeb  <n  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  IndexM 
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(142  N.  Y.  Supp.  54^,  defendant  appeals.  Reversed,  and  complaint 
dismissed. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR.  JJ. 

Coudert  Bros.,  of  New  York  City,  for.  appellant 

Carmody  &  Carswell,  of  New  York  City  (Francis  X.  Carmody,  of 
New  York  City,  of  counsel),  for  respondent. 

SEABURY,  J.  Plaintiff,  as  assignee  of  four  insurance  companies, 
sues  for  damages  for  defendant's  failure  to  cancel  a  certain  policy  of 
fire  insurance,  issued  by  the  aforesaid  companies  upon  a  certain  ves- 
sel, the  property  of  one  C.  O.  Walsingham.  The  defendant,  on  behalf 
of  C.  O.  Walsingham,  applied  to  plaintiff's  assignors  for  a  policy  of 
fire  insurance  on  a  boat  owned  by  Walsingham,  and  the  plaintiff's 
assignors  issued  a  policy  tiiereon  for  $2,000.  The  policy  was  in  the 
New  York  standard  form  and  contained  the  standard  cancellation 
clause,  as  follows : 

"This  policy  shall  be  canceled  at  any  time  at  the  request  of  the  Insured  or 
by  the  company,  by  giving  five  days'  notice  of  snch  cancellation.  If  this  policy 
shall  be  canceled  as  herdnbefore  provided,  or  become  void  or  cease,  the  pre- 
mivun  having  been  paid,  the  unearned  portion  shall  be  returned  on  surrender  of 
this  policy  before  last  renewal." 

On  November  8,  1911,  the  plaintiflf's  assignors,  through  their  gen- 
eral agents,  Crum  &  Forster,  directed  the  defendant  by  letter  to  cancel 
this  pohcy,  requesting  prompt  action  in  the  matter.  The  letter  is  as 
follows : 

"November  8,  1911. 

"The  Ezton-Hall  Brokerage  &  Vessel  Agency,  M  Wall  Street,  N.  T.  City— 
Gentlemen :  Referring  to  line  we  recently  bound  for  account  of  O.  O.  Walsing- 
ham on  gasoline  boat  Minnesota,  we  regret  to  advise  that  after  further  con- 
sideration we  prefer  to  be  relieved  of  liability  and  will  thank  yon  to  replace 
oar  line.  We  understand  that  the  boat  is  lying  Idle,  tied  up  to  a  railroad  dock, 
and  under  the  circumstances  we  prefer  to  give  the  company  the  benefit  of  the 
doubt  by  canceling  our  contract  Kindly  give  this  your  usual  prompt  atten- 
tion, and  In  the  meantime  consider  this  letter  in  lieu  of  the  usual  five  days'  no- 
tice of  cancelation,  and  oblige, 

"Xours  very  truly,  Cram  &  Forster,  General  Agents." 

On  November  10,  1911,  the  defendant  advised  plaintiff's  assignors 
by  letter  that  it  had  ordered  the  policy  canceled,  saying : 

"We  have  ordered  the  cancellation  of  your  policy,  and  as  soon  as  received 
will  return  same  to  you." 

The  defendant  wrote  to  the  Insurance  Agency  Company  of  St. 
Louis,  from  which  company  it  received  the  application  originally,  and 
said,  among  other  things : 

"Please  return  the  above  policy  and  we  will  place  the  amount  for  you  else- 
where." 

On  November  22d  or  23d  the  boat  was  destroyed  by  fire.  On  Feb- 
ruary 12,  1912,  plaintiff's  assignors,  after  due  notice  diereof,  paid  the 
loss  to  the  insured.  The  premium,  $51,  was  paid  December  30,  1911, 
leaving  a  loss  to  the  insurance  companies  of  $1,949. 
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To  hold  the  defendant  liable  in  this  case,  it  must  appear  that  it 
was  the  agent  of  the  plaintiffs  assignors  and  that  it  was  negligent 
in  the  manner  in  which  it  assumed  to  discharge  its  duty.  The  evi- 
dence does  not  show  that  the  defendant  was  the  agent  of  the  plaintifiFs 
assignors,  but,  on  the  contrary,  shows  very  clearly  that  the  defendant 
had  been  employed  by  the  Insurance  Agency  of  St.  Louis  to  place 
the  insurance  with  the  plaintiff's  assignors  on  behalf  of  Walsingham. 
The  plaintiff's  assignors  charged  Crum  &  Forster  with  the  duty  of 
securing  a  cancellation  of  the  policy,  and  instead  of  so  doing  Crum 
&  Forster  wrote  to  the  defendant,  stating  that  they  preferred  "to  be 
relieved  of  liability  and  will  thank  you  to  replace  our  line."  The  de- 
fendant then  communicated  without  delay  with  the  Insurance  Agency 
of  St  Louis,  from  whom  it  had  received  the  original  application  for 
insurance. 

We  see  no  good  reason  for  charging  this  defendant  with  the  failure 
of  Crum  &  Forster  to  effect  a  cancellation  of  the  policy.  The  defend- 
ant wias  not  the  agent  of  the  plaintiff's  assignors,  and  it  was  not  the 
agent  of  the  insured  for  the  purpose  of  receiving  notice  of  the  cancel- 
lation of  the  policy.  The  defendant  did  more  than  it  was  required  to 
do.  It  was  under  no  obligation  to  the  plaintiff's  assignors  to  take  any 
action  in  the  matter,  but  when  it  received  the  notice  from  Crum  & 
Forster  it  promptly  transmitted  it  to  the  Insurance  Agency,  from 
which  it  had  received  the  original  application  for  insurance.  Under 
no  circumstances  can  the  defendant  be  regarded  as  under  a  greater 
duty  than  that  which  is  imposed  upon  a  gratuitous  bailee.  In  assum- 
ing to  transmit  the  message  which  it  had  received  from  Crum  & 
Forster,  it  did  not  constitute  the  Insurance  Agency  of  St.  Louis  its 
agent,  for  whose  failure  to  notify  the  insured  it  would  be  answerable 
in  damages.  Not  being  the  a^ent  of  the  plaintiff's  assignors,  and  not 
having  assumed  any  obligation  in  the  premises  greater  than  that 
of  a  gratuitous  bailee,  the  defendant  cannot  be  held  liable  for  the 
failure  of  Crum  &  Forster,  the  agents  of  the  plaintiff's  assignors,  to 
give  notice  to  the  insured,  nor  can  it  be  held  liable  for  the  failure  of 
the  Insurance  Agency  of  St.  Louis  to  give  notice  to  the  insured. 

Strictly  speaking,  no  contractual  relation  existed  between  the  plain- 
tiff's assignors  and  the  defendant,  and  in  treating  the  defendant  as 
if  it  occupied  the  position  of  a  gratuitous  bailee  we  view  the  case 
in  its  most  favorable  aspect  to  the  plaintiff.  Moreover,  we  think  that 
the  record  is  barren  of  any  evidence  sufficient  to  charge  the  defend- 
ant with  any  act  of  negligence.  The  gist  of  the  matter  seems  to  be 
that  the  plaintiff's  assignors  undertook  through  their  agents.  Crura  & 
Forster,  to  bring  about  a  cancellation  of  the  policy  under  the  terms  of 
the  cancellation  clause,  and,  having  been  held  liable  upon  that  policy 
by  reason  of  the  failure  of  Crum  &  Forster  to  secure  a  cancellation  of 
the  policy,  they  now  seek  to  transfer  the  loss  which  has  fallen  on  them 
to  one  who  was  the  agent  of  the  insured  merely  for  the  purpose  of 
securing  insurance. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 
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METROPOLITAN  BINDEKY,  Inc.,  ▼.  SOHU 
(Supreme  Gotirt,  Aniellate  Term,  First  Department    December  18,  1918.) 

1.  CONTRAOTS    (I   322*)— PKBFOBMANCK — EVIDBNCX. 

Wbere  one  who  had  contracted  to  bind  books  In  accordance  with  a 
dnmmy  showing  the  manner  in  which  the  books  were  to  be  bound,  which 
was  sul»nltted  at  the  time  of  the  making  of  the  contract,  brought  suit  for 
services  and  materials  furnished  In  binding  books,  the  dummy  was  admis- 
sible on  the  Issue  of  due  performance;  the  dummy  taking  the  place  of 
speciflcations. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  |§  1306, 1807, 1339, 
1347,  1348,  1465,  1492,  1534-1542,  1754,  1768,  1772,  1801,  1802,  1804-1808, 
1815,  1816;   Dec.  Dig.  §  322.*] 

2.  GoNTBACTS  (I  305*>— Bbeach — Waivkb. 

Where  a  third  person,  printing  books  for  defendant  delireved  them  to 
plaintiff  for  binding,  and  plaintiff  dellTered  them  to  defendant's  customer, 
plaintiff  was  not  relieved  from  liability  to  defendant  for  unsMUfulness  in 
doing  the  work  merely  because  defendant  did  not  return  the  books,  and 
bis  retaining  them  was  not  a  waiver  of  a  claim  for  damages. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  If  1398,  1399, 1400, 
1463, 1464. 1467-1476;   Dec.  Dig.  {  306.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  Metropolitan  Bindery,  Incorporated,  against  Arthur 
N.  Sohl.  From  a  judgment  of  the  Municipal  Cpurt  for  plaintiff,  de- 
fendant appeals.    Reversed,  and  new  trial  ordered. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER.  JJ. 

Frederick  H.  Schwegler,  of  New  York  City  (Andrew  C.  Troy,  of 
New  York  City,  of  counsel),  for  appellant. 

Isaac  B.  Reinhardt,  of  New  York  City,  for  respondent 

PAGE,  J.  [1]  The  action  was  to  recover  for  work,  labor,  and 
services  and  materials  furnished  in  binding  10,000  books ;  7,500  being 
paper-botmd,  and  2,500  cloth-bound.  At  the  time  of  making  the  con- 
tract plaintiff  submitted  a  "dummy"  of  the  cloth-bound  books.  It  is 
conceded  that  2,360  of  the  2,500  cloth-bound  books  did  not  comply 
with  this  dummy,  in  that  there  was  no  crash  glued  to  the  back  of  the 
leaves  and  fastened  to  the  covers,  and  because  of  this  the  covers  were 
easily  detached.  The  learned  justice  excluded  this  dummy  from  the 
evidence  on  the  ground  that  it  formed  no  part  of  the  contract.  In 
this  he  erred.  'Hie  dummy  showed  the  manner  in  which  the  books 
were  to  be  bound,  and  took  the  place  of  a  specification,  and  should  have 
been  admitted  in- evidence. 

[2]  These  books  were  bound  in  a  most  careless  and  unworkman- 
like manner.  Leaves  in  many  instances  were  roughly  folded,  so  that 
a  portion  of  the  printed  page  was  cut  off  in  trimming  the  edges  and 
portions  of  the  printed  page  opposite  on  the  same  sheet  were  stitched 
in.  This  was  clearly  the  fault  of  the  binder.  The  learned  justice  also 
ruled  out  defendant's  evidence  and  dismissed  the  counterclaim,  upon 
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the  ground  that  the  defendant  should  have  returned  the  books,  and, 
having  retained  them,  he  waived  claims  for  damages.  The  books  were 
printed  for  the  defendant,  and  l^  the  printer  delivered  to  the  binder, 
and  by  the  binder  delivered  to  defendant's  customer.  We  know  of  no 
rule  of  law  that  requires  a  person  who  has  delivered  partly  manu- 
factured materials  to  one  for  further  manufacture  to  return  the  com- 
pleted article  to  the  artisan  who  has  ruined  the  material  by  his  neg- 
ligent and  unworkmanlike  work. 

There  were  numerous  errors  in  the  rulings  upon  the  admission  and 
exclusion  of  evidence,  referable'largely  to  the  erroneous  theory  upon 
which  the  case  was  tried.  As  they  wiU  probably  not  be  repeated  on  a 
retrial,  a  discussion  of  these  errors  is  not  necessary. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event    All  concur. 


PATEBNO  V.  DUNHAM. 

(Supreme  Court,  Appellate  Term,  First  Department    December  18,  1913.) 

Landlobd  AMD  Tknant  (5  178*) — Eviction — Waiver. 

A  tenant,  who  signs  a  new  lease  for  tlie  premises  after  tbe  discovery  of 
a  condition  of  tbe  premises,  thereby  waives  a  rigbt  to  claim  a  constructive 
eviction  by  reason  of  tbe  condition,  in  the  absence  of  anytliing  to  show 
that  he  relied  on  the  landlord's  promise  to  remedy  the  conditions. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  |  713; 
Dec.  Dig.  S  17a»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict 

Action  by  Carolina  T.  Paterno  against  Myrtle  Dunham.  From  a 
judgment  of  the  Municipal  Court  for  defendant,  plaintiff  appeals.  Re- 
versed, and  new  trial  granted. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Ernst,  Lowenstein  &  Cane,  of  New  York  City,  for  appellant 
Roger  J.  Heisler,  of  New  York  City,  for  respondent 

PER  CURIAM.  Judgment  reversed,  and  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event,. upon  the  ground  that  the  defend- 
ant waived  any  right  she  may  have  had  to  claim  a  constructive  eviction 
by  signing  a  new  lease  for  the  premises  after  discovery  of  the  condi- 
tions ;  there  being  no  sufficient  testimony  to  show  that  she  did  so  in 
reliance  upon  any  promise  to  remedy  the  conditions^ 

*For  otber  oaaM  sea  mat  tople  *  t  tnnaaai  in  D*o.  A  Am.  Dlga.  IMT  to  data,  ft  Rw'r  Indextt 
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<83  Misc.  Beik.  8T.) 

BtBINGBB  v.  NEW  XO]^K  BTS.  00. 

(Sapreme  Ooart,  Appellate  Term.  Flnt  Department.    December  18t  1D13.) 

1.  CABJtIBB8    (i  267*) PASSKNOKBa — BKaUI.AII0N8 — BEASONABI«lraSS. 

A  rale  of  a  street  railway  company,  requiring  passengers  wltb  transfers 
to  board  cars  at  spedjQed  points,  Is  a  reasonable  regulation,  which  pas- 
sengers accepting  transfers  must  obserre. 

[Ed.  Note.— For  other  cases,  see  Carriers*  Oeat  Dig.  ii  994-996;  Dec. 
Dig.  S  267.*] 

2.  Uabbikbs  ({356*) — Passbnoxbs — Bsoulations — ^Rkasonabucnxss. 

A  street  car  passenger,  who  accepted  a  transfer  and  who  boarded  a  car 
at  a  point  other  than  the  transfer  point,  could  be  ejected  for  his  failure  to 
I>ay  fare,  though  the  conductor  at  first  accepted  the  transfer,  but  subse- 
quently demanded  fWa;  the  conductor  having  no  power  to  waive  the  rea- 
sonable regulattons  specifying  the  transfer  points. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  H  1409, 1410, 1423- 
1432;   Dec  Dig.  f  356.*] 

Appeal  from  Muoicipal  Court,  Borottgh  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Maurice  Rubinger  against  the  New  York  Railways  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed, 
and  new  trial  granted. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

James  L.  Quackenbush,  of  New  York  City  (Henry  J.  Smith,  of  New 
York  City,  of  counsel),  for  appellant 

Merrill,  Van  Dom  &  Rubinger,  of  New  York  City  (Edwin  S.  Mer- 
rill, of  New  York  City,  of  counsel),  for  respondent 

PAGE,  J.  The  action  is  to  recover  for  breach  of  contract  for  trans- 
portation, the  plaintiff  having  been  forcibly  ejected  from  one  of  de- 
fendant's cars.  The  plaintiff  boarded  a  south-bound  Fourth  Avenue 
car  at  Astor  Place,  paid  his  fare,  and  received  a  transfer.  He  left 
the  car  at  Chamber  and  Center  streets:  He  first  testified  that  be  went 
to  the  courthouse  and  obtained  a  certified  copy  of  an  order  and  then 
went  to  the  corner  of  Chamber  street  and  Broadway.  After  a  motion 
to  dismiss  the  complaint,  upon  the  grounds,  among  others,  that  the 
plaintiff  had  proved  that  he  did  not  make  a  continuous  trip,  in  that  he 
had  stopped  in  the  courthouse  and  transacted  business,  he  test^ed  in 
rebuttal  that  he  was  mistaken  in  his  former  statement  that  he  had 
stopped  in  the  courthouse. 

As  the  trial  judge  gave  judgment  for  the  plaintiff,  he  must  have 
accepted  the  plaintiff's  later  testimony.  He  further  testified  that  on 
arriving  at  the  comer  of  Chamber  street  and  Broadway  (which  is 
conceded  to  be  the  transfer  point)  he  walked  up  Broadway  to  Reade 
street,  boarded  a  car,  and  haaded  his  transfer  to  the  conductor.  The 
conductor  accepted  it,  but  almost  immediately  returned  and  informed 
the  plaintiff  that  he  would  have  to  pay  his  fare,  as  the  transfer  was 
not  good  at  the  point  he  boarded  the  car.  Plaintiff  refused  to  pay 
the  additional  fare,  and  at  Murray  street  he  was  again  requested  by 

■Ftv  otber  ea«M  sea  lams  topic  A  I  xmaaa  In  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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the  conductor  and  an  inspector  to  pay  his  fare,  and,  upon  refusal, 
was  ejected  from  the  car  by  the  inspector, 

[1,2]  The  rule  requiring  passengers  having  transfer  tickets  to 
board  the  cars  at  certain  specified  points  is  a  reasonable  regulation  of 
their  traffic,  which  passengers  accepting  transfers  must  observe.  Con- 
ductors have  no  power  to  waive  these  regulations,  and,  upon  plaintifi 
refusing  to  pay  his  fare,  the  employes  of  the  road  were  justified  in 
ejecting  him  from  the  car.  Hanley  v.  Brooklyn  Heights  R.  R-  Co., 
110  App.  Div.  429,  96  N.  Y.  Supp.  249;  Elder  v.  International  Ry. 
Co.,  68  Misc.  Rep.  22, 122  N.  Y.  Supp.  880,  affirmed  143  App.  Div.  960. 
128  N.  Y.  Supp.  1122;  Weber  v.  Roch.,  Syr.  &  Eastern  R.  R.  Co., 
145  App.  Div.  84,  129  N.  Y.  Supp.  304. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


(83  Misc.  Bep.  82.) 

•EOTLOWITZ  et  aL  v.  SILBERSTEIN  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department    December  18,  1913.) 

1.  Tbiai.  ({  26*) — Right  to  Opbit  aitd  Close — Issues. 

Where  the  complaint  alleged  the  performance  of  services  and  the  fur- 
nishing of  materials  by  plaintiff  to  defendant  for  an  agreed  price  and  rea- 
sonable value,  and  that  no  part  thereof  had  been  paid,  except  a  specified 
sum,  and  the  answer  denied  the  allegations,  except  defendant  admitted  the 
receipt  of  the  materials,  paid  for  In  full,  and  set  forth  an  affirmative  de- 
fense that  the  work  was  not  properly  done,  plaintiff  had  at  the  beginning 
of  the  trial  the  burden  of  proof,  and  had  the  right  to  open  and  close  the 
argument  to  the  Jury,  and  the  mere  fact  that  during  the  trial  defendant 
conceded  that  plaintiff  was  entitled  to  recover,  provided  the  work  was 
properly  done,  did  not  affect  the  right,  which  is  determined  by  the  plead- 
ings at  the  beginning  of  the  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  'Cent  Dig.  {{  44-75;  Dec.  Dig. 
I  26.»] 

2.  Tbiai.  (I  26*) — ^RiOET  TO  Ofxn  and  Closx. 

The  right  to  open  and  close  the  argument  to  the  Jury  is  substantial,  and 
its  wrongfal  denial  is  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  ff  44-76;  Dea  Dig. 
I  25.*] 

Whltaker,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second 
District 

Action  by  Jacob  Kotlowitz  and  another,  copartners  doing  business 
as  Kotlowitz  Bros.,  against  David  Silberstein  and  others,  copartners 
doing  business  as  the  New  York  Manufacturing  Company.  From 
a  judgment  for  defendants,  plainti£Es  appeal.  Reversed,  and  new 
trial  ordered. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Henry  H.  Silver,  of  New  York  City,  for  appellants. 
Nathaniel  H.  Kramer,  of  New  York  City,  for  respondents. 

*For  oUtar  mms  soe  sama  topic  A  !  nuubkb  In  Deo.  A  Am.  Digs.  UOT  to  data,  *  Rep'r  Indaxai 
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LEHMAN,  J.  The  pleadings  in  this  case  set  forth  the  perform- 
ance of  work,  labor,  and  services,  and  the  furnishing  of  material 
inddentsd  thereto,  of  the  agreed  price  and  reasonable  value  of  $319.15, 
and  that  no  part  of  said  sum  has  been  paid,  except  the  sum  of  $210.42. 
The  answer  denies  these  allegations,  except  that  the  defendants  ad- 
mit "having  received  certain  materials  from  the  plaintiffs  above  named, 
which  the  defendants  paid  for  in  full."  The  answer  further  sets 
forth  an  afHrmative  defense  that  the  work  was  not  properly  done, 
and  that  the  merchandise  furnished  was  unmarketable  and  was  re- 
turned, or  its  return  tendered,  to  the  plaintiffs. 

[1]  There  can  be  no  question  but  that  under  the  pleadings  the  af- 
firmative was  upon  the  plaintiffs,  and  they  had  the  right  to  open 
and  close.  It  appears  that  at  the  trial,  after  both  parties  had  opened 
to  the  jury,  the  defendants'  attorney  stated: 

"I  will  concede  that  the  plaintiffs  would  have  been  entitled  to  the  balance  for 
which  this  action  was  brought,  if  the  goods  had  been  properly  made." 

The  plaintiff  then  testified  that  he  sold  caps  to  the  defendant,  and 
the  defendant  examined  them.  The  plaintiff  then  rested,  and  the 
defendant  took  the  stand,  and  testified  that  some  of  the  caps  made  by 
the  plaintiff  were  defective,  and  were  returned  by  them  to  the  plain- 
tiff, and  the  trial  thereafter  developed  practically  into  a  trial  of  this 
issue.  When  the  evidence  was  all  in,  the  trial  justice  stated  that  the 
defendant  had  the  affirmative  on  this  issue,  and  gave  it  the  right  to 
close.    The  plaintiffs  duly  excepted  to  this  ruling. 

It  seems  to  me  that  there  can  be  no  doubt  that  this  ruling  was  er- 
roneous. The  material  allegations  of  the  complaint  were  not  ad- 
mitted by  the  answer,  and  the  plaintiffs  at  the  beginning  of  the  trial 
had  the  burden  of  proving  these  allegations.  Even  if  the  subsequent 
concession  of  the  defendants  was  sufficient  to  satisfy  this  burden,  and 
to  leave  merely  an  affirmative  defense  to  be  litigated,  and  I  am  un- 
willing to  concede  that  the  concession  was  sufficient  even  for  this 
purpose,  still  the  right  to  open  and  close  is  determined  by  the  plead- 
ings at  the  beginning  of  the  trial,  and  cannot  be  changed  by  any  con- 
cessions made  during  the  trial.  Lake  Ontario  National  Batik  v. 
Judson,  122  N.  Y.  278,  25  N.  E.  367;  Cilley  v.  Preferred  Accident 
Insurance  Co.,  109  App.  Div.  394,  96  N.  Y.  Supp.  282,  affirmed  on 
opinion  below  187  N.  Y.  517,  79  N.  E.  1102. 

[2]  This  right  in  a  jury  trial  is  substantial,  and  its  denial  requires 
the  reversal  of  the  judgment. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

PAGE,  J.,  concurs.    WHITAKER,  J.,  dissents. 
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BHOOME-CLINTON  CO.  v.  WOLTZEB. 
(Sapreme  Court,  Appellate  Term,  First  Department    December  18,  1913.) 

1.  Landlord  and  Tenant  (i  00*) — Tebkinatioit  or  Tenanot — Cohtinuanci 

or  Occupancy. 

Whether  the  mere  leaving  of  property  in  the  premises  by  a  tenant  npon 
removal  Is  a  contlnaance  of  his  occupancy  Is  usually  a  questton  of  fact. 
In  determining  which  the  value  of  the  goods  as  compared  to  the  amount 
of  the  rent  is  material. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  U 
284-289;  Dec.  Dig.  {  90.»] 

2.  Stipulations  (|  18*) — Eitkot. 

A  stipulation  by  defendant's  attorney,  in  an  action  for  rent  in  which 
the  landlord  claimed  that  the  tenant's  occupancy  was  continued  after  re- 
moval by  leaving  certain  "douche  pans"  on  the  premises,  "If  they  find  lOO 
douche  pans  In  the  place,  I  am  willing  to  have  judgment  entered  against 
ray  client,"  If  not  set  aside,  would  support  a  Judgment  for  plaintiff,  where 
over  135  pans  were  found. 

(Ed.  Note.— For  other  cases,  see  Stipulations,  Cent  Dig.  i|  41-64;  Dec. 
Dig.  I  18.»] 

Whltaker,  J.,  dissenting; 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict 

Action  by  the  Broome-Clinton  Company  against  Samuel  Woltzer. 
From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Joseph  Krinsky,  of  New  York  City,  for  appellant 
Myron  S.  Yodielson,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  plaintiff  has  recovered  a  judgment  for  the 
sum  of  $40  for  four  months'  rent  of  a  cellar  at  the  rate  of  $10  a 
month.  The  defendant  had  moved  from  the  premises  before  the  be- 
ginning of  the  four  months,  and  the  only  theory  upon  which  the  plain- 
tiff can  recover  is  that  the  defendant  had  left  in  the  premises  cer- 
tain property,  and  that  the  presence  of  this  property  in  the  premises 
continued  the  defendant's  occupancy.  It  is  claimed  that  this  property 
was  only  rubbish  abandoned  by  the  defendant,  and  certainly  the  only 
property  that  could  possibly  be  considered  to  constitute  anything  but 
rubbish,  which  defendant  intended  to  abandon,  was  a  pile  of  about 
ISO  douche  pans,  which,  it  is  testified,  had  been  rendered  valueless 
by  water  some  two  years  before. 

[  1  ]  The  question  of  whether  the  mere  leaving  of  property  upon 
removal  constitutes  a  continuance  of  the  occupancy  is  usually  one  of 
fact.  In  considering  this  question  of  fact,  it  seems  to  me  that  not 
only  the  value  of  the  goods  left  must  be  considered,  but  the  ratio 
of  that  value  to  the  amount  of  the  rent  of  the  premises  is  material. 
While  the  testimony  produced  .here  that  ISO  douche  pans  were  left 
would  in  my  opinion  not  justify  a  holding  of  continued  occupancy 
of  valuable  premises,  it  might  be  sufficient  to  show  continued  oc- 

*For  oUier  cases  sea  same  topic  ft  J  mcmbib  la  Deo.  ft  Am.  Digi.  1S07  to  date,  ft  Rep'r  Indexes 
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cupancy  of  a  cellar  rented  at  $10  per  month,  particularly  as  it  ap- 
pears that  these  douche  pans  had  not  been  removed  as  rubbish  during 
a  period  of  two  years  after  the  time  they-  had  been  spoiled  by  water. 

[2]  However,  whatever  the  rule  might  ordinarily  be,  it  -seems  to 
tne  undoubtedly  sufficient  in  this  case,  because  the  defendant's  attor- 
ney stipulated,  apparently  in  the  presence  of  the  defendant,  that : 

"If  they  find  100  douche  pans  In  the  place,  I  am  willing  to  have  Judgment 
entered  against  my  client  for  the  full  amount" 

Pursuant  to  that  stipulation,  the  case  was  adjourned,  and  oyer 
135  douche  pans  were  found  in  the  premises.  While  the  stipulation 
was  perhaps  foolish,  it  represents  at  least  a  concession  that  the  pres- 
ence of  100  douche  pans  would  constitute  sufficient  evidence  to  jus- 
tify a  judgment  on  the  facts  against  his  client.  If  the  attorney  had 
at  the  trial  attempted  to  withdraw  this  stipulation  and  concession,  I 
would  be  willing  to  agree  that  the  defendant  should  be  relieved  of 
it ;  but  no  motion  to  that  effect  was  made,  and  I  am  unwilling  to  con- 
cede that  an  appellate  court  has  power  to  disregard  on  appeal  a  stip- 
ulation or  concession  against  which  the  party  asked  no  relief  at  the 
trial. 

In  my  opinion,  judgment  should  be  affirmed,  with  costs. 

PAGE,  J.,  concurs. 

WHITAKER,  J.  (dissenting).  This  action  was  brought  to  recover 
$40  for  four  months'  rent  of  a  basement  in  the  premises  443  East 
Ninth  street.  New  Yotk  City,  the  months  being  May,  June,  July,  and 
August,  1913.  The  defendant  was  a  monthly  tenant.  He  went  into 
possession  in  April,  and  moved  out  in  May.  The  basement  was 
vacant  during  all  the  months  the  rent  for  which  action  is  brought. 
The  only  basis  for  the  action  is  that  defendant  left  some  old  douche 
pans  in  the  basement.  Just  what  they  were  the  evidence  does  not 
disclose.  One  witness  says  they  were  rubbish.  Defendant  swears 
he  told  the  landlord  he  was  going  to  move  in  May.  The  key  was 
surrendered  to  the  janitor,  and  the  landlord  entered  the  premises  and 
did  some  repairs.  Defendant  never  went  into  the  premises  after  he 
quit  them. 

The  defendant's  attorney  offered  to  allow  judgment  if,  upon  ex- 
amination, 100  douche  pans  were  found  in  the  premises.  There- 
after 100  were  found  there.  It  is  upon  this  stipulation  that  plaintiff 
obtained  and  rests  his  judgment.  The  douche  pans  found  there  were 
of  no  value.  The  plaintiff's  witness,  recalled,  testified  upon  cross- 
examination  that  the  fioor  of  the  cellar  was  dean;  that  defendant 
left  the  keys  in  May ;  that  the  place  was  closed  by  plaintiff's  janitor ; 
that  the  week  before  the  janitress  of  plaintiff  cleaned  out  the  whole 
cellar,  and  put  one  douche  pan  upon  the  other  and  closed  the  base- 
ment. From  the  record  it  appears  that  the  douche  pans  were  value- 
less and  took  up  very  little  space. 

From  the  facts  established,  I  do  not  think  the  plaintiff  was  entitled 
to  recover.  There  is  not  sufficient  evidence  to  establish  a  bona  fide 
claim  for  rent.  The  plaintiff's  witness'  own  testimony  indicates  that 
144N.T.S.— 49 
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ht  kaew  tiie  defendant  had  surrendered  the  premises.  It  bases  its 
claim  for  rent  upon  the  ground  that  some  rubbish  or  useless  material 
was  left  in  the  premises.  The  defendant  should  not  be  bound  by 
the. foolish  stipulation  of  his  attorney,  when  there  appears  no  direct 
authority  for  making  it ;  at  any  rate,  under  the  circumstances,  I  think 
he  should  be  relieved  from  it. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event. 


(83  Misc.  Rep.  X2i.) 

PRANKEL  V.  DINITZ. 

(Supreme  Court,  Appellate  Term,  First  Department    December  IS,  191S.) 

1.  Fbaud  (J  41*) — Actions — Complaint. 

A  complaint  alleging  that  plaintiff  was  employed  at  a  salary  pins  a  per- 
centage of  the  profits,  that  he  deposited  money  with  defendant  as  secnritj 
for  the  performance  of  his  duty,  that  upon  the  termination  of  the  con- 
tract plaintiff  demanded  the  return  of  his  deposit,  with. his  percentage  of 
the  profits,  and  that  defendant  exercised  duress  by  refusing  to  return  the 
deposit,  except  upon  unauthorized  conditions,  and  knowingly  ndsrepre- 
sented  the  amount  of  profits  earned,  thus  inducing  plaintiff  to  accept  a 
much  smaller  sum  than  that  to  whltib  he  was  entitled,  states  a  cause  of 
action  In  tort  for  fraud  and  duress. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent  Dig.  {{  36,  37;   Dea  Dig. 

i  4i.»] 

2.  GOUFBOKISE  AND  Skttleicent  ({  19*) — Vauditt — Canobixation. 

Where  defendant  by  reason  of  duress  and  fraud  Induced  plaintiff  to  ac- 
cept a  smaller  sum  than  that  to  which  he  was  entitled,  plalntiiff  Is  en- 
titled to  have  the  compromise  agreement  set  aside  and  to  recover  the 
amount  due  him. 

[Ed.  Note. — ^For  other  cases,  see  Compromise  and  Settlement,  Cent  Dig. 
IS  m.  71-76;  Dea  Dig.  f  19.»] 

3.  Blxotion  of  Remedies  (|  2*) — Pu:aoii«o  (f  249*) — Finautt  of  Eixonoir. 

Where  defendant  by  fraud  and  duress  induced  plaintiff  to  compromise 
his  claim  for  less  than  was  due  him,  plaintiff  has  an  election  of  remedies 
between  tort  and  contract ;  and,  having  made  his  election,  the  court  can- 
not change  the  complaint  from  tort  to  contract 

[Ed.  Note. — For  other  cases,  see  Election  of  Remedies,  Cent  Dig.  f  2: 
Dec.  Dig.  12;*  Pleading,  Cent  Dig.  i|  707,  708,  710-729;  Dec  Dig.  { 
249.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Abraham  Frankel  against  Morris  Dinitz.  From  an  order 
striking  out  as  irrelevant  allegations  of  the  complaint,  plaintiff  ap- 
peals.   Order  reversed. 

Argued  December  term,  1913,'  before  SEABURY,  GUY,  and  BI- 
JUR,JJ. 

Henry  Kuntz,  of  New  York  City  (Abraham  P.  Wilkes,  of  New  Yoric 
City,  of  counsel),  for  appellant 
A.  A.  Kotzen,  of  New  York  City,  for  respondent 

BIJUR,  J.  ■  [1, 2]  The  complaint  alleges  that  plaintiff  was  employed 
by  defendant  at  a  certain  salary  plus  a  proportion  of  the  profits 

«For  other  cases  see  aame  topic  A  i  mniBBB  In  Dec.  &  Am.  Dlga.  180?  to  date,  *  lUp'r  Indexei 
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earned,  and  that  he  deposited  with  defendant  $5,000  as  security  for 
the  faithful  performance  of  his  duties;  that  upon  the  termination  of 
the  contract  the  plaintiff  demanded  the  return  of  the  $5,000  and  his 
proportion  of  the  profits  earned;  that  defendant  exercised  duress  by 
refusing  to  return  the  $5,000,  except  upon  unauthorized  conditions, 
and  knowingly  misrepresented  the  extent  of  the  profits  earned,  and 
thus  induced  plaintiff  to  accept  a  compromise  whereunder  he  received 
$5,000  and  $750  in  promissory  notes,  although  his  share  of  the  true 
profits  would  have  been  very  much  larger. 

Plaintiff  alleges  that  by  reason  of  the  foregoing  he  was  damaged 
at  least  in  the  sum  of  $2,000.  His  complaint  sets  out  a  cause  of  action 
in  tort,  namely,  fraud  and  duress,  upon  proof  of  which  plaintiff  is  en- 
titled, as  is  said  by  the  Court  of  Appeals  in  Gould  v.  Cayuga  County 
Bank,  99  N.  Y.  333,  341,  2  N.  E.  16,  19,  "to  have  such  compromise 
agreement  made  as  good  for  him  as  it  reasonably  and  fairly  would 
have  been  if  only  the  truth  had  been  told."  He  may  recover  "the  true 
value  of  the  disputed  claim,  and  not  die  false  value." 

[3]  By  the  act  of  the  court  below,  the  action  has,  against  plaintiff's 
desire,  been  converted  into  one  on  contract;  and  it  must  be  said,  in 
passing,  that  it  is  very  doubtful  whether  the  complaint  as  so  changed 
states  any  cause  of  action.  It  is,  of  course,  elementary  that  plaintiff 
has  his  own  election,  in  an  appropriate  case,  to  sue  either  in  contract 
oJ-  tort.    Rich  V.  N.  Y.  C.  &  H.  R.  R.  Co.,  87  N.  Y.  382. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  de- 
nied, with  $10  costs.    All  concur. 


SEELY  ▼.  BREAKWATER  C30. 
(Supreme  Court,  Appellate  Term,  First  Department    December  15,  1S13.) 

Plbaoino  (§  318*) — Biu.  or  Pabticitlabb — Detenbk  of  Patubnt. 

While  under  Code  Civ.  Proc.  S  531,  providing  that  upon  application  the 
coiurt  or  a  Judge  may,  upon  notice,  direct  a  bill  of  the  particulars  of  the 
dalm  of  either  party  to  be  delivered  to  the  adverse  party,  a  bill  of  par- 
ticulars of  a  defense  of  payment  will  ordinarily  not  be  required,  on  the 
ground  that  it  calls  for  the  evidence  to  sustain  defendant's  claim,  rather 
than  the  particulars  of  the  claim,  where  plalntilf  alleged  without  contra- 
diction that  the  relations  between  defendant  and  himself  had  been  numer- 
ous and  diverse,  and  that  moneys  had  passed  between  them  in  these  vari- 
ous relations,  he  was  entitled  to  a  biU  of  particulars  of  the  items  which 
-   defendant  claimed  constituted  payment  of  his  debt 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  U  963-868,  971; 
Dec.  Dig.  I  318.*] 

Guy,  X,  dissenting. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  John  A.  Seely  against  the  Breakwater  Company.  From 
an  order  denying  a  motion  for  a  bill  of  particulars  of  defendant's  plea 
of  payment,  plamtiff  appeals.    Reversed,  and  motion  granted  in  part. 

Argued  December  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR>  JJ- 

*For  other  cases  see  loma  topic  ft  I  numbbb  In  Dec.  *  Am.  Digs.  U07  te  date.  A  Rep'r  Indexes 
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Alexander  J.  Lindsay,  of  New  York  City,  for  appellant 
•  Myers  &  Goldsmith,  of  New  York"  City,  for  respondent 

BIJUR,  J.  This  is  an  appeal  from  an  order  denying  plaintiff's  mo- 
tion for  a  bill  of  particulars  of  the  defense  of  payment.  "Ordinarily" 
particulars  of  such  a  defense  will  not  be  directed,  apparently  because 
it  would  not  call  for  the  particulars  "of  the  claim  of  the  party"  as  pro- 
vided in  section  531  of  the  Code  of  Civil  Procedure,  but  of  the  evi' 
dence  to  sustain  such  claim.  See  Barone  v.  O'Leary,  44  App.  Dir. 
418,  60  N.  Y.  Supp.  1131.  It  is  true  that  there  have  been  some  deci- 
sions intimating  that  a  bill  of  particulars  of  the  defense  of  payment 
will  never  be  ordfered.  No  doubt,  cases  in  which  opinions  to  this  effect 
have  been  rendered  were  properly  decided  on  the  facts  there  disclosed, 
and  the  opinions  have  merely  stated  the  rule  more  broadly  than  was 
called  for.  There  seems,  however,  to  be  no  reason  why,  under  cir- 
cumstances like  those  disclosed  in  the  case  at  bar,  where  plaintiff  al- 
leges, without  contradiction,  that  the  relations  between  defendant  and 
himself  have  been  numerous  and  diverse,  and  moneys  have  passed 
between  them  in  these  relations,  respectively,  particulars  should  not 
be  furnished  of  the  items  which  defendant  claims  constituted  payment 
of  plaintiff's  debt  Sittig  v.  Cohen,  130  App.  Div.  689,  115  N.  Y. 
Supp.  332. 

Order  reversed,  with  disbursements  to  appellant,  and  motion  granted 
as  to  items  1  and  2  of  plaintiff's  movii^  affidavit,  being  the  dates  and 
amounts  of  payments  claimed. 

SEABURY,  J.,  concurs. 

GUY,  J.  (dissenting).  While  reco^izing  the  soundness  of  the  prin- 
ciple enunciated  in  the  majority  opinion  that  in  exceptional  cases,  such 
as  those  involving  an  examination  of  an  insolvent's  accounts,  a  bill  of 
particulars  as  to  alleged  pa3Tnents  may  be  ordered,  I  am  of  opinion 
that  the  case  at  bar  does  not  come  within  the  exception.  The  plea  of 
payment  herein  is,  in  effect,  a  plea  that,  as  the  result  of  extended  and 
varied  dealings  between  the  parties,  plaintiff  has  been  paid  all  moneys 
to  which  he  is  entitled  as  growing  out  of  the  matters  set  forth  in  the 
complaint.  A  bill  of  particulars  of  such  payments  might  necessitate 
the  setting  forth  of  defendant's  entire  evidence  on  this  subject  At 
least  it  is  such  a  doubtful  case  that  it  should  be  left  to  the  Appellate 
Division  to  determine  whether  it  is  such  an  exception  as  was  contem- 
plated by  their  ruling  in  the  Barone  Case. 

Leave  to  appeal  should  therefore  be  granted  defendant 
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SBEIiT  y.  BBEAKWATBB  CO. 

(Supreme  Oonrt,  Appellate  Term,  First  Department    December  16,  1013.) 

Pi£A.DiNa  (S  S26*) — ^Bnx  ov  PABTiornLAXs— Skbtiobs  Febfobiikd. 

In  an  action  for  the  reasonable  value  of  services,  where  plaintiff  vol- 
untarily furnished,  a  bill  of  particulars,  setting  forth  that  he  acted  as 
manager  of  defendant's  office,  solicited  business,  examined  stone  quarries, 
figured  and  submitted  bids  for  work,  watched  the  work  while  It  was  In 
progress,  engaged  employes,  and  superintended  repairs  to  various  tugs 
and  barges,  defendant  was  entitled  to  a  bill  of  partlcidars  showing  what 
business  had  been  solicited,  of  and  from  whom,  and  the  nature  thereof, 
the  names  and  locations  of  quarries  examined,  a  substantially  Inclusive 
statement  of  what  work  he  figured  upon  and  submitted  bids  for,'  and  what 
work  he  watched  while  It  was  In  progress,  the  names  of  the  employes  en- 
gaged by  him,  the  names  of  the  various  tugs  and  barges,  repairs  to  which 
were  superintended  by  blm,  and  the  place  of  superintendence. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  U  990-902;  Dec. 
Dig.  i  326.«] 

Appeal  from  City  Court  of  New  York,  Special  Term. 
Action  by  John  A.  Seely  against  the  Breakwater  Company.    From 
an  order  denying  its  motion  for  a  bill  of  particulars,  defendant  ap- 

Ar^ed  December  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR.  JJ. 

Myers  &  Goldsmith,  of  New  York  City  (Emanuel  J.  Myers,  of  New 
York  City,  of  counsel),  for  appellant. 

Alexander  J,  Lindsay,  of  New  York  City,  for  respondent 

BIJUR,  J.  Plaintiff  sues  for  the  reasonable  value  of  services  ren- 
dered defendant.  He  voluntarily  furnished  a  bill  of  particulars, 
setting  forth  that  he  "acted  as  manager  of  the  New  York  office,  so- 
licited business,  examinecf  stone  quarries,  fibred  and  submitted  bids 
for  work,  watched  the  work  while  it  was  m  progress,  engaged  em- 
ployes, and  superintended  repairs  to  various  tugs  and  barges." 

The  learned  court  below  granted  the  motion  to  the  extent  of  re- 
quiring the  plaintiff  to  state  whether  the  agreement  of  hiring  was  in 
w^riting,  and,  if  it  was,  to  set  forth  a  copy  thereof.  Defendant  is, 
however,  entitled  to  the  following  of  the  particulars  sought: 

1.  What  business  the  plaintiff  solicited,  of  and  from  whom,  and 
the  nature  thereof. 

2.  The  names  and  locations  of  the  stone  quarries  examined  by 
plaintiff. 

3.  A  substantially  inclusive  statement  of  what  work  plaintiff  figured 
upon  and  submitted  bids  for,  and  what  work  was  watched  by  the 
plaintiff  while  it  was  in  progress. 

4.  The  names  of  the  employes  engaged  by  the  plaintiff. 

5.  The  names  of  the  various  tugs  and  barges,  repairs  to  which  were 
superintended  by  plaintiff,  and  the  place  of  supenntendence. 

Order  modified  accordingly,  and,  as  modified,  affirmed,  without 
costs.    Settle  order  on  notice.    All  concur. 
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SCHAEFFER  y.  S0EAEFFE3B. 
(Supreme  Court,  Appellate  Dlvisioii,  Second  Department    December  19,  1013.) 

Mabbiaok  (I  58*) — ANNnucBNT — Gboundb. 

It  Is  not  ground  for  annulment  of  marriage  that  the  man  was  nntruth- 
fnl  In  bis  protestations  of  love. 

[Ed.  Note.— For  other  cases,  see  Marriage,  Cent  Dig.  {{  115-123;  Dec. 
Dig.  i  68.»] 

Appeal  frcMn  Special  Term,  Kings  County. 

Action  by  Cecelia  Schaeffer  against  Raymond  S.  Schaeflfer.  From 
a  judgment  dismissing  the  complaint,  plaintiff  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

Townsend  &  Mann,  of  New  York  City,  for  appellant 

CARR,  J.  This  is  an  appeal  from  a  judgment  that  dismissed  the 
complaint,  in  an  action  brought  for  an  annulment  of  a  marriage.  This 
action  was  undefended,  and  was  tried  before  Blackmar,  J.  The  rec- 
ord on  appeal  does  not  contain  any  copy  of  a  complaint.  Apparently 
there  was  nothing  served  on  the  defendant  but  a  summons,  on  which 
was  indorsed  a  statement  as  to  the  nature  of  the  action.  There  was 
no  evidence,  but  that  given  by  the  plaintiff  herself. 

This  is  a  tragic  case  for  the  youag  woman  involved,  but  the  sole 
question  is  whether  she  discloses  sufficient  facts  to  justify  an  annul- 
ment of  the  marriage  on  the  ground  of  fraud;  At  the  time  of  her 
marriage  with  the  defendant,  she  was  about  21  years  of  age.  She 
had  met  him  at  a  dance.  He  appeared  to  have  been  attracted  to- 
wards her,  for  he  asked  leave  to  call  upon  her.  Between  Februarj% 
1912,  and  April  11th  of  the  same  year,  she  met  him  about  twice  a 
week  at  her  home.  They  went  out  for  walks  and  strolls.  He  told 
her  that  he  loved  her,  and  that  he  fell  in  love  with  her  at  first  sight 
He  brought  her  flowers.  On  the  Sunday  before  April  llth,  he  pro- 
posed marriage  to  her.  She  asked  him  if  he  loved  her  enough  to 
marry  her,  considering  the  short  time  he  knew  her,  and  he  said  that 
he  did.  On  April  llth  they  were  married  before  a  minister.  He 
took  her  to  a  hotel  in  Brodclyn,  where  the  marriage  was  consiun- 
mated.  He  told  her  that  he  would  make  arrangements  to  hire  a  flat 
a  "kitchenette,"  "five  rooms."  After  she  left  the  hotel  with  him,  she 
spoke  about  the  "kitchenette,"  and  he  told  her  not  to  worry,  that  he 
would  call  on  her  on  the  following  Sunday,  and  that  they  would  go 
out  and  look  for  a  "kitchenette,"  etc.  On  the  following  Sunday 
he  came  to  her  house  and  told  her  he  did  not  love  her,  never  did 
love  her,  and  never  intended  to  love  her,  and  insisted  that  she  should 
get  a  divorce  from  him. 

The  case  is  a  cruel  one  on  its  face;  in  fact,  cruel  enough  to  tempt 
a  disturbance  of  the  judgment  of  those  who  are  fathers  of  daughters. 
But  I  think  we  have  not  yet  arrived  at  a  legal  stage  which  requires 
an  annulment  of  a  marriage  because  one  party  or  both  parties  were 
untruthful  to  each  other  in  their  mutual  protestations  of  all-consuming 
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and  undying  love.  Marriage  is  yet  a  status,  on  which  depends  the 
idea  of  a  family,  and  on  which  in  turn  has  arisen  the  structure  of 
civilization  as  we  know  it. 

The  judgment  should  be  affinned.    All  concur. 


BURKARD  ▼.  STEPHAN  BLDG.  &  CONST.  CO.  et  aL 
{Supreme  Cotut,  Appellate  DItIsIod,  Second  Department    December  19,  1913.) 

1.  Stiptti^tions  (J  20*) — Plsadiwg — ^NKCMsmr. 

In  a  suit  to  foreclose  a  mortgage,  where  the  parties  stipnlated  that, 
upon  the  payment  of  accrued  Interest  and  costs  by  the  defendant,  the 
plaintiff  would  discontinue  and  allow  the  mortgage  to  remain  for  Its  un- 
expired term,  and  that  upon  defendant's  failure  plaintiff  should  be  at  lib- 
erty without  notice  to  proceed  with  his  foreclosure  action,  the  defendant, 
to  take  advantage  of  the  stipulation  and  have  its  validity  determined, 
must  set  it  up  In  his  answer. 

[Ed.  Note.— For  other  cases,  see  Stipulations,  Cent  Dig.  |  64 ;  Dec.  Dig. 
I  20.*] 

2.  SriFULATioNB  (I  19*) — EirroBciaoEnT. 

In  an  action  to  foreclose  a  mortgage,  where  the  parties  stipulated  that 
upon  the  payment  of  accrued  interest  and  costs  by  defendant  the  plain- 
tiff would  discontinue  and  allow  the  mortgage  to  continue  for  its  unex- 
pired term,  defendant,  to  be  entitled  to  any  advantage  under  the  stipula- 
tion, must  show  a  compliance  with  its  terms;  the  court  having  no  power 
to  relieve  defendant  from  compliance. 

[Ed.  Note.— For  other  cases,  see  Stipulations,  Cent  Dig.  H  6CS-63 ;  Dec. 
Dig.  i  19.»] 

Appeal  from  Special  Term,  Queens  County. 

Action  by  Stephen  Burkard  against  the  Stephan  Building  &  Con- 
struction Company  and  others.  From  an  order  denying  confirmation 
of  the  referee's  report,  plaintiff  appeals.  Order  reversed,  and  mo- 
tion for  confirmation  and  for  judgment  of  foreclosure  granted. 

The  action  was  brought  to  foreclose  a  mortgage  which  provided  that  the 
whole  principal  sum  should  become  due  and  payable  at  the  option  of  the 
obligee  after  default  in  the  payment  of  interest  for  30  days,  or  after  default 
in  the  payment  of  taxes  for  90  days  after  the  same  became  due  and  payable. 
It  was  alleged  that  the  mortgagor  had  made  default  by  failing  to  pay  both 
the  interest  and  the  taxes,  and  plaintiff  exercised  the  option  by  demanding 
payment  of  the  whole  amount  of  the  principal.  Subsequent  to  bringing  this 
action,  and  on  the  2d  day  of  May,  1913,  a  stipulation  was  entered  into'  be- 
tween the  attorneys  for  the  plaintiff  appellant  and  defendant  respondent 
wherein  it  was  agreed  that  if  the  defendant  Stephan  Building  &  Construction 
Company  pay  up  all  accrued  interest  upon  the  mortgage  being  foreclosed  by 
this  action,  and  all  taxable  costs,  before  May  31,  1913,  the  action  would  be  dis- 
contlnned  and  the  mortgage  allowed  to  remain  upon  Uie  property  for  its  un- 
expired term.  The  stipulation  further  states  that  if  the  defendant  Stephan 
Building  &  Construction  Company,  shall  fall  to  pay  such  interest  and  taxable 
costs  on  or  before  May  81,  1913,  then  and  in  that  event  the  plaintiff  shall  be 
at  liberty,  without  notice,  to  proceed  with  this  action  and  the  foreclosure  of 
the  mortgage.  The  defendant  Stephan  Building  &  Construction  Company 
failed  to  comply  with  this  stipulation,  but  did  pay  to  plaintiff's  son  (the  plain- 
tiff being  abroad  at  the  time)  the  sum  of  $60.  SubsequenUy  an  order  of  ref- 
erence to  compute  the  amount  due  to  the  plaintiff  was  made,  but  the  motion 
to  confirm  the  referee's  report  was  denied,  and  an  order  was  made  directing 
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that  the  defendant  Stephan  Building  ft  Constrnctlon  Company  pay  the  taxa- 
ble costs  in  the  action  to  plaintiff's  attorney  within  30  days. 

Argued  before  BURR,  THOMAS,  CARR,  RICH,  and  RUT- 
NAM,  JJ. 

John  Klein,  of  Brooklyn,  for  appellant. 
Louis  J.  Halbert,  of  Brooklyn,  for  respondent 

RICH,  J.  [1]  The  respondent  only  undertook  to  pay  the  Interest 
and  costs  by  May  31st,  and  the  plaintiff  to  postpone  further  proceed- 
ings until  such  time,  and  to  discontinue  the  action  in  the  event  that 
the  payment  was  made.  The  stipulation  was  without  consideration 
and  I  believe  it  to  be  invalid  (Feldman  et  al.  v.  Rockf  ord  Co.,  70  Misc 
Rep.  66,  126  N.  Y.  Supp.  646;  Trenor  v.  Le  Count  et  al.,  84  Hun, 
426,  32  N.  Y.  Supp.  412) ;  but,  whether  valid  or  invalid,  its  force 
and  effect  could  only  be  determined  by  answer  and  trial  of  the  issues 
(Trenon  v.  Le  Count,  supra;  Cole  v.  Hinck  et  al.,  120  App.  Div. 
355,  105  N.  Y,  Supp.  407).  The  defendant  did  not  answer,  and  no 
such  issue  was  tendered. 

[2]  The  respondent  contends,  however,  that  the  payment  of  inter- 
est to  July  1st  furnishes  an  adequate  consideration.  If  we  concede 
this,  the  payment  of  $60  was  but  a  partial  performance  of  the  terms 
of  the  stipulation  or  agreement,  and  the  respcmdent  was  not  entitled 
to  the  benefits  of  the  agreement  until  it  had  fully  performed.  Odell 
V.  Hoyt  et  al.,  73  N.  Y.  343.  The  respondent  had  failed  to  comply 
with  the  terms  of  the  stipulation,  it  had  not  answered,  and  the  plain- 
tiff was  entitled  to  proceed  with  the  action.  If  the  agreement  was 
valid,  the  learned  court  had  no  power  to  relieve  the  respondent 'from 
strict  compliance  with  its  terms  by  forcing  upon  the  plaintiff  an  agree- 
ment he  never  made. 

It  follows  that  the  order  must  be  reversed,  with  $10  costs  and  dis- 
bursements, and  plaintiff's  motion  for  confirmation  of  the  referee's 
report,  and  for  judgment  of  foreclosure  and  sale,  granted,  with  costs. 
All  concur. 


(83  Misc.  Bep.  111.) 

SALVO  T.  M.  LARKIN  &  SON,  Inc.,  et  aL 

(Supreme  CJourt,  Appellate  Term,  First  Department    December  16,  1913.) 

1.  Masteb  and  Sebtant  (f  332*) — ^Ihjdbiks  to  Thibd  Pkbsoh — ^Rblatioit  or 

Pabtiks — Question  tob  Jubt. 

Whether  the  original  employer  of  a  negligent  employ^,  or  one  who  con- 
tracts with  the  employer  for  or  who  hires  the  services  of  snch  employe, 
can  l>e  held  liable  for  the  employe's  negligence,  depends  on  the  drcuni- 
stances  of  each  case,  and  is  peculiarly  a  question  of  fact  for  the  jury. 

[Ed.  Note. — For  ottier  cases,  see  Master  and  Servant,  Cent  Dig.  i|  1274- 
1277;  Dec.  Dig.  |  832.»} 

2.  Masteb  and  Skbyakt  (i  801*) — ^Injubizs  to  Thibd  Pbbson — Bslatioit  or 

Pabties. 

Where  a  contractor  tor  the  delivery  of  sand  to  a  building  under  con- 
struction hired  teams  and  drivers  from  a  third  person  for  a  certain  sum 
per  day  to  work  for  him  and  under  his  exclusive  control,  the  negligence 
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of  one  of  snch  drivers,  resoltlng  In  Injury  to  a  servant  of  fbe  general  con- 
tractor for  tbe  building,  rendered  the  sand  contractor,  and  not  the  third 
person,  liable.  * 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {|  1210- 
1216;  Dec.  Dig.  |  801.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth 
District. 

Action  by  Antonio  Di  Salvo  against  M.  Larkin  &  Son,  Incorporated, 
impleaded  with  John  L.  Keating  and  others.  From  a  judgment  for 
plaintiff,  after  a  trial  by  a  judge  without  a  jury,  defendant  Larkin 
&  Son  appeals.    Reversed,  and  new  trial  ordered. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

Amos  H.  Stephens,  of  New  York  City  (Albert  E.  Dacy,  of  New 
York  City,  of  counsel),  for  appellant. 
George  A.  Knobloch,  of  New  York  City,  for  respondent 

BIJUR,  J.  Plaintiff,  who  was  working  for  a  general  contractor, 
erecting  a  building,  was  injured  through  the  negligence  of  a  driver 
engaged  in  delivering  sand  at  a  building.  This  driver  was  in  the 
employ  of  defendant  appellant  Larkin,  who,  however,  was  not  a  con- 
tractor on  this  building.  Defendant  Keating  was  the  contractor  to 
deliver  sand.  In  brief,  the  testimony  is  that,  when  Keating  needed 
more  wagons  than  he  had  available,  his  foreman  telephoned  Larkin 
for  teams  or  wagons.  Larkin  would  thereupon  send  such  wagons 
with  teams  and  drivers  as  he  could  spare  to  the  dock  on  which  the 
sand  lay.  Keating's  men  would  give  the  drivers  a  slip  showing  where 
the  sand  was  to  be  delivered.  The  drivers  would  then  start  delivering 
sand  at  such  destination,  dumping  it  at  such  spots  as  Keating's  fore- 
man there  might  direct.  The  driver  received  a  receipt  for  3ie  sand 
from  a  representative  of  the  general  contractor,  such  receipt  running 
to  the  name  of  Keating.  Keating's  foreman  testified  that  Larkin 
was  paid  so  much  a  day  for  a  wagon,  team,  and  driver ;  and  all  that 
was  expected  of  the  cart  was  that  it  should  do  a  full  day's  work, 
which  varied  with  the  distance  from  the  dock  to  the  building  in  course 
of  construction.  He  said  that  once  a  team  had  been  recalled  by  Lar- 
kin in  the  middle  of  the  day  because  Larkin  had  other  use  for  it. 
Larkin  received  only  a  half  day's  pay  for  that  team.  The  receipts 
which  the  drivers  received  from  the  general  contractor,  showing  the 
number  of  loads  of  sand  delivered,  were  handed  in  at  the  close  of  the 
day  to  Larkin,  who  transmitted  them  to  Keating ;  or,  if  it  happened 
to  be  more  convenient,  the  driver  would  leave  them  at  Keating's  office 
himself.  The  carts  would  transport  sand,  gravel,  or  broken  stone, 
whichever  happened  to  be  on  the  dock. 

It  is  conceded  that  the  horses  and  wagons  were  owned  by  Larkin 
and  that  the  drivers  were  hired  by  him  exclusively.  The  relations 
between  Keating  and  Larkin  were  exceedingly  informal,  and  no  guide 
to  an  ultimate  decision  can  be  found  in  any  expressed  relation  be- 
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defendant  Keating,  and  not  Ae  appellant,  against  whom  the  judgment 
has  been  rendered;  and  for  that  reason  the  judgment  should  not 
be  permitted  to  stand. 

GUY,  J.,  concurs  with  SEABURY,  J. 


(83  Misc.  Rep.  62.) 

STABKMAN  T.  INTERBOROUGH  RAPID  TRANSIT  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    December  18,  1918.) 

1.  CABBIEB8  ({  320*) — PaBSENOSB'B  ACTION  FOB  InJUBIKB — QDXSTION  FOB  JOBT. 

In  an  action  for  injuries  by  a  passenger  on  an  elevated  train,  where 
there  was  evidence  that  as  the  train  was  about  to  reach  a  station  there 
was  a  sudden  stop,  and  that  though  plaintiff,  who  was  riding  on  the  plat- 
form, held  onto  the  stanchion,  he  was  thrown  towards  the  next  car,  and 
his  foot  went  into  the  space  between  the  two  cars,  where  it  was  caught 
and  crushed,  defendant's  negligence  should  have  been  submitted  to  the 
Jury. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  {g  1118,  1126,  1149, 
1163,  1160,  1167,  1179,  1190,  1217,  1333,  1244,  1248,  1315-1325;  Dec.  Dig. 
i  320.»] 

2.  Appeal  and  Ebbob  ({  927*) — Review — PBEsuiornoNS. 

On  appeal  from  the  dismissal  of  a  complaint  at  the  close  of  plaintiff's 
case,  the  evidence  given  by  plaintifl  must  be  assumed  to  be  true,  and  he 
Is  entitled  to  all  proper  and  legitimate  inferences  to  be  drawn  therefrom. 

(Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  fj  2912; 
2917,  3748,  3758,  4024;    Dec.  Dig.  |  927.*] 

3.  Cabriebs  (i  298*) — Passenoeb'b  Aoiion  fob  Injubibs — Question  fob  Jubt. 

Q?he  stopping  of  an  elevated  train  so  suddenly  and  violently  as  to  throw 
passengers  down  or  against  portions  of  the  car,  if  not  necessary  to  the 
successful  operation  of  the  car,  would  Justify  the  Jury  in  finding  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  {{  1192,  laos,  1206; 
Dec.  Dig.  i  298.*] 

4.  Evidence  (g  471*) — Opinion  Evidence — Stopping  of  Stbebt  Cab. 

In  an  action  for  injuries  to  a  passenger  on  an  elevated  railroad  train, 
claimed  to  have  been  due  to  a  sudden  stop,  the  exclusion  of  questions, 
asked  witnesses  who  had  ridden  on  elevated  trains  for  years,  as  to 
whether  the  train  stopped  in  the  same  manner  as,  or  In  a  different  man- 
ner from,  the  maimer  which  It  generally  and  usually  stopped,  and  as  to 
how  it  stopped  with  reference  to  the  way  in  which  It  was  stopped  on 
previous  occasions,  on  the  ground  that  they  were  immaterial,  incompe- 
tent and  irrelevant  and  called  for  conclusions  of  the  witnesses,  was  im- 
proper. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  il  2149-2185;  Dec. 
Dig.  $  471.*] 

5.  CaBBIBBS   (f  331*) — InJUBIEB  to    PaBSENQEB — CONTBXBUTOBT  NBaUQBNCB— 

Ridinq  ON  Platform. 

It  was  not  negligence  for  a  passenger  on  an  elevated  railroad  train  to 
ride  on  the  platform,  where  the  car  was  crowded  and  no  warning  was 
g^ven  or  objection  made  by  the  guard. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  H  1871, 1374-1382: 
Dec.  Dig.  i  331.*] 

*FMr  other  cacM  im  Mm*  topic  t  i  xukbsb  In  Deo.  *  Am.  Dig*.  UOT  to  data,  *  Rop'r  Indaxw 
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Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Pincus  Starkman  against  the  Interborough  Rapid  Transit 
Company.  From  a  judgment  entered  upon  the  dismissal  of  the  com- 
plaint at  the  close  of  plaintiff's  case,  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

The  witness  Mlntz,  after  testifying  that  for  about  12  years  he  rode  on  ele- 
vated trains  from  two  to  five  times  a  day,  was  asked  whether  the  stopping  of 
the  train  on  the  occasion  when  plalntlfF  was  hurt  was  the  usual,  customary, 
and  general  method  or  manner  of  stopping  trains  on  the  elevated  railroad, 
and  whether  he  ever  saw  or  noticed  a  train  bumping  Into  another  as  It  did  on 
the  occasion  In  Question.  PlalntifF,  after  testifying  that  he  had  ridden  on 
elevated  trains  for  five  years  on  an  average  of  three  times  a  day,  was  asked 
whether  the  stopping  of  the  car  the  day  he  was  hurt  was  done  In  the  same 
manner  as  he  had  observed  It  previously,  whether  It  stopped  differently  from 
the  way  he  had  observed  cars  were  usually  stopped,  and  In  what  manner  the 
car  was  stopped  with  reference  to  the  way  It  was  stopped  previously.  To 
each  of  such  questions  an  objection,  on  the  ground  that  they  were  Incompe- 
tent, Irrelevant,  and  Immaterial,  and  called  for  a  conclusion  of  the  witness, 
was  sustained;  tihe  court  stating,  In  ruling  on  the  objection  to  the  Qrst  ques- 
tion, that  the  stop  might  have  been  an  unusual  stop,  and  yet  show  no  negli- 
gence, that  "the  question  here  Is  simply,  'Was  this  a  sudden  stop,  and  was 
the  sudden  stop  produced  through  the  negligence  of  the  defendant?*  •  •  * 
It  might  have  been  a  very  unusual  stop,  and  yet  not  sufficient  to  show  negli- 
gence on  the  part  of  the  defendant." 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Morris  &  Samuel  Meyers,  of  New  York  City  (Herman  Druck  and 
Samuel  Meyers,  both  of  New  York  City,  of  counsel),  for  appellant. 

James  L.  Quackenbush,  of  New  York  Citjr  (Bayard  H.  Ames  and 
Walter  Henry  Wood,  both  of  New  York  City,  of  cotmsel),  for  re- 
spondent. 

WHITAKER,  J.  The  allegations  of  the  complaint,  so  far  as  ma- 
terial-to  the  questions  under  discussion,  are  as  follows: 

"Second.  That  on  or  about  the  15th  day  of  March,  1911,  the  plaintiff  was  a 
passenger  for  hire  on  one  of  defendant's  cars  upon  said  Second  Avenue  Ele- 
vated Railroad.  That  at  or  near  the  Eightieth  Street  station  of  said  elevated 
raUroad  defendant.  Its  agents  or  servants,  negligently,  carelessly,  and  violently 
stopped  said  car  upon  which  said  plaintiff  was  riding,  so  as  to  throw  plaintiff 
In  such  a  manner  that  plaintiff's  left  foot  was  caught  between  the  car  upon 
which  plalntlfl  was  riding  and  the  car  following  and  coupled  thereto. 

"Third.  That  solely  by  the  aforesaid  negligence  of  the  defendant,  its  agents 
or  servants,  and  without  fault  or  negligence  on  plaintiff's  part,  the  plaintiff 
was  negligently,  carelessly,  and  violently  thrown  against  the  railing  of  said 
car,  and  bis  foot  was  caught  and  crushed  between  the  bumpers  of  the  car  upon 
which  plaintiff  was  riding  and  the  car  following  and  coupled  thereto,  whereby 
plaintiff  was  injured.    •    ♦    •" 

[1,  2]  The  evidence  given  on  behalf  of  plaintiff  was  substantially 
as  follows:  That  on  March  15,  1911,  he  paid  his  fare  at  the  Ninety- 
Ninth  Street  and  Second  Avenue  elevated  station  and  there  boarded 
a  car  of  a  downtown  train.  That  there  were  other  people  standing 
on  the  platform  of  said  car,  about  10  in  number,  and  that  he  remained 
on  the  platform  of  said  car  until  the  train  was  about  to  reach  the 
Eightieth  Street  station,  when  there  was  a  sudden  stop  of  the  train. 
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That  at  the  time  of  this  sudden  stop  he  held  onto  the  stanchion,  but 
notwithstanding  it  threw  him  towards  the  next  car,  and  his  left  foot 
went  into  the  space  between  the  two  cars.  It  must  be  assumed  that 
the  evideince  given  by  plaintiff  was  true,  and  plaintiff  was  entitled 
to  all  proper  and  legitimate  inferences  to  be  drawn  therefrom.  Kraus 
V.  Birnbaum,  200  N.  Y.  130,  93  N.  E.  474. 

[3]  If  the  train  operated  by  defendant's  servants  was  stopped  so 
suddenly  and  violently  as  to  throw  the  passengers  down  or  against 
any  portions  of  the  car,  and  such  violent  or  sudden  stop  was  not  nec- 
essary to  the  successful  operation  of  the  car,  the  jury  would  have 
been  justified  in  finding  the  defendant  guilty  of  negligence.  See  Has- 
sen  V.  Nassau  Electric  R.  R.  Co.,  34  App.  Div.  71,  53  N.  Y.  Supp. 
1069,  and  cases  there  cited. 

[4]  There  was,  we  think,  sufficient  evidence  to  go  to  the  jury  upon 
this  question.  The  evidence  would  probably  have  been  much  stronger, 
had  the  court  not,  as  we  think  erroneously,  excluded  the  testimony 
of  the  witness  Mintz  and  the  plaintiff  upon  this  subject. 

[5]  The  fact  that  plaintiff  was  riding  upon  the  platform  did  not  of 
itself  constitute  contributory  negligence.  Edwards  v.  N.  J.  &  H.  R 
R.  &  F.  Co.,  144  App.  Div.  555,  129  N.  Y.  Supp.  717.  If  the  car 
was  crowded,  and  the  plaintiff  remained  upon  the  platform  without 
objection  by  the  guard  in  charge  of  the  train,  it  was  not  contributory 
negligence.  The  evidence  showed  that  the  car  was  crowded,  and 
fails  to  disclose  any  warning  or  objection  upon  the  part  of  the  guard. 
Cattano  v.  Met.  St.  Ry.  Co.,  173  N.  Y.  565,  66  N.  E.  563,  and  Hassen 
v.  Nassau  Electric  R.  R.  Co.,  supra. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event.    AH  concur. 


(83  Misc.  Bep.  186.) 

In  re  COMMISSIONERS  OF  PAMSADBS  IMTERSTATD  PAKE. 

(Supreme  Court,  Special  Term,  Westcbester  Cciunty.    November,  1918.) 

1.  Eminent  Domain  (§  265*) — Costs  and  Allowances. 

In  a  proceeding  to  condemn  land  under  a  special  statute,  and  not  un- 
der the  General  Condemnation  Xaw  (Code  Civ.  Proc.  g§  3357-3384),  un- 
less the  special  statute  confers  on  the  courts  authority  to  do  so,  the  coarta 
cannot  grant  any  costs  or  allowances  other  than  the  ordinary  bill  of  costs 
m  a  special  proceeding,  under  Code  Civ.  Proc.  |  3240,  providing  that  costs 
In  a  special  proceeding  In  a  court  of  record,  where  they  are  not  otherwise 
spedally  regulated,  may  be  awarded  to  any  party  In  the  discretion  of  the 
court  at  the  rates  allowed  for  similar  services  In  an  action. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  H  690-683; 
Dec.  Dig.  i  266.»] 

2.  Eminent  Domain  (§  265*) — Costs  and  Allowances — "Expensm." 

Under  Laws  1900,  c.  170,  g  11,  authorizing  the  condemnation  of  lands 
for  a  park,  which  provides  for  the  proceedings  upon  the.  application  for 
confirmation  of  the  report  of  the  commissioners  of  appraisal,  and  that  the 
court  shall  tax  and  allow  such  costs,  fees,  and  expenses,  to  the  commis- 
sioners of  appraisal  and  other  persons  performing  any  legal  duty  In  the 
premises  as  it  shall  think  equitable  and  right,  which  shall  be  paid  fcy  the 
board  of  park  commissioners,  the  court  can  make  allowances  to  owners 

*For  other  cum  see  same  tOplo  A  i  iruuBBB  in  De4.  *  Am.  Dtge.  VXfl  to  date.  *  Rep'r  Indeies 
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and  lessees  of  land  to  whom  awards  are  made,  for  counsel  fees  and  fees 
of  expert  witnesses,  since  there  Is  nothing  In  the  context  indicating  that 
the  provision  as  to  such  costs,  fees,  and  expenses  is  limited  to  employes 
of  the  commissioners,  and  counsel  and  witnesses  perform  a  legal  duty, 
especially  as  to  deprive  owners  of  the  right  to  be  heard  by  counsel  would 
be  a  denial  of  due  process  of  law,  and  "expenses"  is  general  and  broad 
enough  to  include  the  reimbursement  of  owners  and  lessees  for  their  ex- 
penses, actual  and  necessarily  incurred  for  counsel  and  expert  witnesses. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent  Dig.  Si  690- 
683;   Dec.  Dig.  S  265.* 

For  other  definitions,  see  Words  and  Phrases,  toL  8,  pp.  2590-2593 ;  vol. 
8,  p.  T667.] 

3.  ETiaNENT  DoHAiir  (S  265*) — Costs  and  Au^owances. 

Special  statutes  authoriidng  the  condemnation  of  land,  and  containing 
general  expressions  as  to  allowances  for  costs  and  expenses,  should  be 
construed  if  reasonably  possible,  so  as  to  authorize  the  granting  of  such 
allowances  to  all  parties  to  the  condemnatLou  proceeding. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Gent  Dig.  U  690- 
693 ;   Dec.  Dig.  §  265.*] 

4.  Eminxiti  Domain  ({  265*) — Costs  and  Aixowances — ^AifotrNT. 

In  an  eminent  domain  proceeding  under  a  statute  authorizing  allow- 
ances by  the  court  for  costs  and  expenses,  where  counsel  had  labored  dili- 
gently and  efficiently,  and  the  trial  before  the  commissioners  of  appraisal 
had  involTed  many  difficult  and  unusual  questions,  both  of  law  and  fact, 
the  case  was  a  proper  one  for  the  making  of  liberal  allowances, 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent  Dig.  H  690-693 ; 
Dec.  Dig.  f  286.*] 

Proceeding  by  the  Commissioners  of  the  Palisades  Interstate  Park 
for  the  condemnation  of  certain  lands  situated  in  the  county  of  Rock- 
land. On  motion  by  claimants,  to  whom  awards  were  made  by  the 
commissioners  of  appraisal,  for  allowances  for  expenses  incurred  for 
counsel  and  expert  witnesses.    Motion  granted. 

Albert  Francis  Hagar  and  George  W.  Study,  both  of  New  York 
City,  for  the  motion. 

Hatch  &  Sheehan,  of  New  York  City  (George  A.  Blauvelt,  of  New 
York  City,  of  counsel),  opposed. 

Henry  W.  Harden,  of  New  York  City  (Charles  F.  Brown,  of  New 
York  City,  of  counsel),  for  Haverstraw  Crushed  Stone  Co. 

John  Quinn,  of  New  York  City,  for  New  York  Trap  Rock  Co.  et  al. 

MILLS,  J.  This  is  a  proceeding  under  chapter  170  of  the  Laws  of 
1900,  as  amended,  to  acquire  for  the  people  of  the  state  certain  lands 
as  a  part  of  the  proposed  Palisades  Interstate  Park,  along  the  west- 
erly bank  of  the  Hudson  river,  in  the  locality  of  Hook  Mountain. 
The  commissioners  of  appraisal  heretofore  appointed  by  this  court 
have  made  their  report,  giving  awards  to  certain  owners  and  lessees,  and 
upon  motion  duly  made,  the  court  having  orally  announced  its  deci- 
sion confirming  such  report,  the  several  parties  to  whom  awards  are 
made  therein  now,  upon  affidavits  and  after  due  notice  to  the  attorneys 
of  the  park  commissioners,  apply  here  for  allowance  of  their  expenses 
incurred  for  counsel  and  expert  witnesses,  including  surveys  and  tests, 
in  and  for  the  presentation  by  them  to  the  appraisd  commissioners  of 

*For  oUwr  eases  see  same  topic  ft  i  muubsb  in  Dec.  ft  Am.  Diss.  UOT  to  date,  ft  Bep'r  Indexes 
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their  respective  cases.  The  learned  counsel  for  the  park  commission- 
ers opposes  this  application  upon  the  ground  that  this  court  has  no 
power  to  grant  anything  more  than  costs  as  in  a  special  proceeding 
under  section  3240  of  the  Code  of  Civil  Procedure. 

[1]  It  is  manifest  that  the  proceeding  here  is  not  taken  under  the 
General  Condemnation  Law  (sections  3357-3384,  Code  of  Civil  Pro- 
cedure), but  is  taken  solely  under  the  special  statute  above  recited,  and 
that  such  statute,  as  amended,  prescribes  a  complete  course  of  pro- 
cedure. Of  recent  years  there  has  been  much  judicial  consideration 
of  the  question  of  costs  and  allowances  to  claimants  to  whom  awards 
have  been  made  in  condemnation  proceedings  taken  under  special  stat- 
utes, and  the  rules  of  law  governing  the  same  may  now  be  r^^arded 
as  well  settled  by  resulting  decisions  of  the  courts.  So  far  as  applica- 
ble to  the  questions  here  in  hand,  those  rules  may  be  thus  stated :  In 
such  a  case  no  costs  or  allowance,  other  than  the  ordinary  bill  of  costs 
in  a  special  proceeding  under  section  3240  of  the  Code  of  Civil  Pro- 
cedure, can  be  made  to  any  party,  unless  the  special  statute  under  which 
the  proceeding  is  taken  confers  upon  the  coiU"ts  authority  to  allow  the 
same.  Matter  of  Low,  208  N.  Y.  25,  at  pages  29,  31,  32,  101  N.  E. 
706. 

[2]  Here  the  special  statute  under  which  the  proceedings  are  taken 
does  expressly  provide  upon  the  subject  of  costs.  Thus  section  11 
thereof  provides  for  the  proceedings  in  the  court  upon  the  application 
for  confirmation  of  the  report  of  Sie  commissioners  of  appraisal,  and 
concludes  with  this  sentence : 

"The  said  court  shall  also  tax  and  allow  snch  costs,  fees  and  expenses  to 
the  commissioners  of  appraisal  and  other  persons  performiiig  any  legal  doty 
In  the  premises,  as  It  shall  think  equitable  and  tight,  which  shall  be  paid  by 
said  board  of  park  commissioners." 

With  respect  to  this  provision,  two  questions  seem  to  arise,  nameljr: 
(1)  Does  it  apply  only  to  the  commissioners  of  appraisement  and  their 
immediate  employes,  or  as  well  to  the  claimants  and  those  serving 
them  ?  and  (2)  if  it  applies  to  such  claimants  and  their  employes,  does 
the  term  "expenses"  include  compensation  of  counsel  and  expert  wit- 
nesses? The  language  here  to  be  construed  is  unique,  and  an  exam- 
ination of  the  cases  cited  by  the  learned  counsel  in  their  briefs,  as  well 
as  my  own  studies  as  I  have  had  occasion  before  to  consider  the  gen- 
eral subject,  have  convinced  me  that  there  is  no  decision  which  can 
be  said  to  be  an  authority  expressly  deciding  either  question. 

[3]  In  the  first  place,  it  seems  to  -me  to  be  well  established  that  it 
is  a  just  and  wise  public  policy  for  the  court,  if  reasonably  possible, 
to  construe  such  general  statutory  expressions  so  as  to  authorize  the 
granting  of  such  allowances  to  all  parties.  Matter  of  Low,  208  N.  Y. 
26,  31,  101  N.  E.  706;  Matter  of  City  of  New  York  (Town  of 
Hempstead),  125  App.  Div.  219,  222,  109  N.  Y.  Supp.  652,  affirmed 
192  N.  Y.  569,  85  N.  E.  1117;  Matter  of  City  of  Brooklyn,  148  N.  Y. 
107,  109,  42  N.  E.  413.  There  was,  indeed,  not  long  since,  some  ex- 
pression by  the  Appellate  Division  in  this  department  to  tiie  effect 
that  the  absence  from  such  a  statute  of  a  provision  for  thus  OMnpen- 
sating  the  landowners  for  their  necessary  expenses  in  placing  Uieir 


Digitized  by 


Google 


Sup.  Ct.)       IN  BB  OOMUiaSIONBBS  OF  PAUSADBS  I.  PABK  786 

case  before  the  commissioners  of  appraisement  might  make  the  statute 
unconstitutional,  as  taking  private  property  without  due  compensation. 
125  App.  Div.  222,  109  N.  Y.  Supp.  652.  But  that  extreme  view  ap- 
pears not  to  have  been  adopted  by  the  Court  of  Appeals.  208  N.  Y. 
31,  101  N.  E.  706.  Still  I  think  that  this  much  majr  well  be  said: 
That  the  court  should  construe  such  a  statutory  provision  favorably 
to  the  landowner  and  lessees,  where  such  construction  is  reasonably 
possible. 

As  to  the  first  of  the  two  questions  above  stated,  some  light  is  to 
be  had  from  the  decision  in  the  case  of  Matter  of  Low,  151  App.  Div. 
572,  136  N.  Y.  Supp.  360,  and  208  N.  Y.  26,  101  U.  E.  706,  and  Mat- 
ter of  Simmons,  151  App.  Div.  444,  135  N.  Y.  Supp.  921,  and  208  N. 
Y.  69,  101  N.  E.  704.  In  the  first  of  the  two  cases  the  question  pre- 
sented and  decided  was  whether  or  not  section  998  of  the  charter  of 
the  city  of  New  York  (Laws  1901,  c.  466),  as  amended  by  chapter  736 
of  the  Laws  of  1904,  authorized  allowances  to  the  claimants  who  had 
received  awards,  as  well  as  to  the  commissioners  and  their  employes, 
or  those  of  the  corporation  counsel.  That  sectibn  used  the  expression 
"or  others,"  viz.,  "except  as  hereinbefore  otherwise  provided,  no  costs 
or  charges  of  the  said  commissioners  or  others  shall  be  paid  or  al- 
lowed *  *  •  unless  the  same  shall  be  taxed  by  the  said  court 
after  notice,  *  •  *  "  and  in  the  respect  of  the  use  of  the  words 
"or  others"  is  similar  to  the  statutory  provision  here  being  construed. 
The  Court  of  Appeals,  however,  held  that  in  that  section  the  context 
showed  that  the  term  "or  others"  did  not  apply  to  the  claimants  to 
whom  awards  had  been  made  (208  N.  Y,  29-30,  101  N.  E.  706),  but 
apparently  agreed  with  the  dissenting  opinion  below  (151  App.  Div. 
576,  136  N.  Y.  Supp.  360)  that  they  applied  only  to  people  employed 
by  the  corporation  counsel  to  assist  the  conmiissioners  of  appraisal. 

Here,  in  the  provision  of  the  statute  under  which  this  proceeding  is 
taken,  I  perceive  nothing  of  the  sort  in  the  context — ^nothing,  aside 
from  the  words  in  the  very  sentence  above  quoted,  to  indicate  the  legis- 
lative intent  that  the  provision  as  to  "costs,  fees  and  expenses  to  the 
commissioners  of  appraisement  and  other  persons  performing  any 
legal  duty  in  the  premises"  should  be  limited  to  the  employes  of  the 
commissioners.  Indeed,  I  can  find  in  the  statute  no  express  authority 
to  such  commissioners  to  employ  any  one  for  any  purpose. 

In  the  other  case  (Matter  of  Simmons,  151  App.  Div.  444,  135  N. 
Y.  Supp.  921,  and  208  N.  Y.  69,  101  N.  E.  704)  it  was  held  that  the 
terms  there  under  consideration  did  apply  both  to  the  city  and  to  the 
landowners.  The  statutory  provision  there  construed  contained  the 
expression  "such  allowance  for  counsel  fees  as  may  be  made  by  order 
of  the  court,"  and,  as  the  same  was  not  immediately  coupled  with  spe- 
cial restricting  words,  e.  g.,  "and  all  reasonable  expenses  incurred  by 
the  corporation  counsel,"  as  was  the  case  in  the  Rapid  Transit  Act 
(151  App.  Div.  447,  135  N.  Y.  Supp.  921),  the  court  held  that  the  ex- 
pression was  applicable  to  the  landowners.  This  case  seems  to  me 
to  be  more  nearly  in  point  with  the  case  and  question  here  at  bar.  It 
is  true,  however,  that  the  section  of  the  Water  Supply  Act  under  con- 
struction in  that  case  had,  further  along,  a  separate  provision  for  the 
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payment  of  the  assistant  counsel  employed  by  the  corporation  counsd, 
and  that  there  is  in  the  act  here  under  construction  no  similar  provi- 
sion. 

The  words  used  in  the  Rye  Park  Act,  viz.,  chapter  711  of  the  Laws 
of  1907,  appear  to  be  more  nearly  like  the  language  here,  viz.,  "to- 
gether with  the  costs,  allowances  and  expenses  of  such  proceedings, 
as  fixed  by  the  court."  Laws  of  1907,  vol.  2,  p.  1619,  §  5.  Under  that 
act  I  was  asked  at  Special  Term  to  grant  an  allowance  to  each  party 
for  counsel  fees  and  expert  witnesses,  and  did  so  in  Studwell  v.  Hal- 
stead,  62  Misc.  Rep.  330,  116  N.  Y.  Supp.  68,  affirmed  without  opin- 
ion 134  App.  Div.  $21,  118  N.  Y.  Supp.  1145. 

It  is  true  that  it  was  not  in  that  case  contended  at  Special  Term  that 
the  statute  did  not  authorize  the  court  to  make  such  allowance,  and  it 
is  to  be  presumed  that  no  such  contentioii  was  presented  in  the  Ap- 
pellate Division,  although  that  learned  and  astute  tribunal  has  been 
known  to  reverse  upon  a  ground  not  assigned  in  the  briefs  or  argu- 
ments of  counsel.  No  doubt  under  that  act  (chapter  711,  §  5,  of  the 
Laws  of  1907)  the  fixing  of  the  allowances  was  to  be  made  by  the 
court  under  the  authority  conferred  by  the  act  and  not  under  the  au- 
thority of  the  General  Condemnation  Law. 

It  is  to  be  noted  here  that  the  expression  "other  persons"  is  very 
broad,  viz.,  "other  persons  performing  any  legal  duty  in  the  prem- 
ises as  it  [the  court]  shall  think  equitable  and  right."  It  is  the  right 
of  the  claimant  to  be  heard  by  the  commissioners  of  appraisal,  a  right 
expressly  given  to  him  by  the  statute;  and,  if  the  statute  did  not  in 
some  substantial  way  accord  to  him  such  right,  it  would,  upon  ele- 
mentary considerations,  be  unconstitutional,  as  not  affording  due  pro- 
cess of  law.  Hearing  before  such  a  commission  necessarily  involves 
representation  by  counsel  and  witnesses.  For  instance,  if  the  record 
here  showed  that  the  commissioners  had  refused  to  permit  one  of 
these  owners  to  appear  before  them  by  counsel  and  to  be  heard  there 
by  counsel,  no  one  would  doubt,  I  think,  that  their  report  would  have 
to  be  set  aside  for  such  manifest  and  substantial  error  of  procedure, 
although  the  statute  does  not  expressly  say  that  counsel  may  appear, 
or  expressly  use  the  word  "counsel,"  or  any  express  equivalent  Such 
counsel,  when  so  appearing  and  acting,  are  officers  of  the  court,  al- 
though paid  by  their  clients,  and  certainly  it  can  be  said  that  in  so 
acting  they  perform  a  legal  duty;  and  I  think  that  the  same  thing 
may  well  be  said  of  witnesses  who  testify  under  the  responsibility  of 
the  pains  and  penalties  of  the  perjury  statutes.  Therefore  I  answer 
in  the  affirmative  the  first  of  the  two  questions  above  stated. 

As  to  the  second  of  those  questions,  namely,  if  the  statutory  provi- 
sion here  under  consideration  applies  to  the  claimants  and  their  em- 
ployes, does  the  term  "expenses"  therein  include  compensation  of 
counsel  and  expert  witnesses?  I  conclude  that  that  also  should  be 
answered  in  the  affirmative.  It  is  true  that  this  statute,  unlike  the 
others  herein  referred  to,  fails  to  use  the  word  "allowances";  but  I 
think  that  the  term  "expenses"  is  entirely  general,  and  here  should 
be  held  to  be  broad  enough  to  include  the  reimbursement  of  the  owners 
and  lessees  for  their  expenses  actually  and  necessarily  incurred  for 
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counsel  and  expert  witnesses.  It  may  be  of  little  force  for  me  here 
to  cite  a  decision  of  my  own ;  but  in  Matter  of  Board  of  Water  Supply, 
62  Misc.  Rep.  326,  at  p^e  329,  116  N.  Y.  Supp.  642,  at  page  645,  I 
gave  a  like  broad  meaning  to  that  expression,  viz.,  "The  term  'ex- 
penses' is  of  broad  meaning  and  may  doubtless  cover  any  necessary 
expenses  except  those  items  (e.  g.,  counsel  fees)  specifically  mentioned 
and  otherwise  provided  for  in  the  statute,"  for  the  act  there  had  used 
the  expression  "counsel  fees,"  and,  in  addition,  the  general  term  "ex- 
penses." Especially  am  I  led  to  adopt  this  construction  in  view  of 
the  settled  public  policy  hereinbefore  stated. 

Therefore  it  is  my  conclusion  that,  under  the  special  statute  here 
applying,  the  court  has  power  to  grant  to  the  persons  to  whom  awards 
have  been  made  allowances  to  reimburse  them  for  their  necessary 
actual  expenses  incurred  for  counsel  and  expert  witnesss. 

[4]  The  affidavits  submitted  manifest  that  all  the  counsel  have  la- 
bored diligently  and  efficiently  in  the  case,  and  that  its  trial  before 
the  commissioners  of  appraisement  has  involved  many  difficult  and 
unusual  questions,  both  of  fact  and  law.  Indeed,  for  unremitting  ap- 
plication to  the  work,  and  at  the  same  time  not  overdoing  it,  this  com- 
mission and  the  counsel  upon  both  sides  have  made  a  most  enviable 
record,  one  which,  at  least  in  my  experience,  professional  and  official, 
has  never  before  been  equaled.  Upon  the  merits,  therefore,  I  am  sure 
that  the  case  is  a  proper  one,  the  power  existing,  for  the  court  to  make 
such  allowances  liberally;  and  this  I  do  not  understand  the  learned 
counsel  for  the  park  commissioners  to  question. 

I  do  not  here  actually  make  the  allowances,  because  I  wish  first  to 
be  advised  whether  or  not  the  counsel  for  the  park  commissioners 
considers  that,  in  the  view  of  the  statute  here  taken,  the  court  should 
also  fix  the  compensation  of  the  attorney  and  counsel  lor  those  com- 
missioners, as  was  done  in  the  Rye  Park  matter. 


KENNEDY  v.  BENSON. 
(Supreme  Court,  Appellate  Term,  Second  Department    December  17,  191S.) 

UUSBAND  ARD  WiTB  (g  19*) — ^LlABILITT  OF  HUSBAND  VOS  SERVICES  RENDEBBD 
WUE. 

A  busband  Is  not  liable  to  a  surgeon  who  oi>erated  on  his  wife,  where 
the  wife  did  not  request  the  operation,  but  only  passively  acquiesced  In 
it,  and  no  person  having  any  power  of  agency  for  the  husband  requested 
or  authorized  it 

[Ed.  Note. — For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  Jl  100, 
121-138, 142, 146,  322;   Dec.  Dig.  i  19.*] 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Third  District. 
Action  by  James  C.  Kennedy  against  Beverly  D.  Benson.     From 
a 'judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

The  plaintiff,  a  physician  and  surgeon,  sued  the  defendant  for  pro- 
fessional services,  to  wit,  a  sui^cal  operation  performed  by  plain- 
tiff on  defendant's  wife,  while  defendant  was  temporarily  away  from 
the  city. 

•For  olher  cases  see  same  topic  &  {  xmiBBB  In  Dec.  ft  Am.  Digs.  190T  to  date,  ft  Rep'r  Indexes 
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The  opinion  of  Lucien  S.  Bayliss,  as  justice  of  the  Municipal  Court, 

is  as  follows : 

It  is  evident  from  the  testimony  of  the  son  of  the  defendant  thnt  tlie  de- 
fendant's wife  In  no  sense  requested  the  plaintiff  to  perform  the  operation  for 
which  compensation  is  herein  sought,  and  that  ttie  operation  was  made  possi- 
ble by  what  at  the  most  can  be  found  to  be  passivity  and  nonresistance  on  her 
part  No  agency  is  shown  in  any  other  m«nbers  of  the  family  suCQcient  to  bind 
the  defendant  for  such  services. 

No  question  has  been  raised  as  to  the  reasonableness  of  the  diarge  made  by 
the  plaintiff,  nor  as  to  the  professional  sMll  and  ability  exercised  by  lilm  in 
the  operation,  and  while  there  is  no  question  but  that  the  plaintiff  ^oold  be 
paid  therefor,  we  feel  that  he  has  not  sustained  the  burden  of  proof  which  is 
upon  him  herein. 

Argued  December  term,  1913,  before  MADDOX,  JAYCOX,  and 
ASPINALL,  JJ. 
Daniel  A.  Boyle,  of  New  York  City,  for  appellant 
William  Van  Wyck,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  witli  costs,  without  opinion 
by  the  Appellate  Term.    All  concur. 


(83  Misc.  Rep.  84.) 

HERSHEOPF  v^  B:ACZER. 

(Supreme  Conrt,  Appellate  Term,  First  Department    December  18,  1013.) 

1.  JUDQMKNT  (S  716*) — (^ONOLTJSIVENESS — MaTTEBS  CONCLUDED. 

In  an  action  to  dispossess  defendant  for  nonpayment  of  rent,  a  Judg- 
ment In  a  similar  proceeding  between  the  same  parties,  holding  that,  un- 
der the  facts  there  presented,  plaintiff  was  estopped  to  dalm  that  be  had 
not  assigned  his  lease  to  defendant's  vendor,  is  not  an  adjudication  of 
whether  the  lease  executed  to  defendant's  vendor  was  an  assignment  of  the 
original  lease  or  a  sublease. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  H  1244-1246; 
Dec.  Dig.  {  715.»] 

2.  Landlord  and  Tenant  (t  808*) — Actions  to  DisPosssaa — ^Evidence — ^Ao- 

HISSIBILITT. 

In  an  action  to  dispossess  a  tenant,  where  evidence  of  payment  of  rent 
was  offered  solely  to  prove  occupancy,  testimony  of  defendant  of  the  rea- 
son for  the  payment  is  immaterial. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  H 
1314-1316 ;   Dec.  Dig.  §  308.*] 

3.  Landlobd  and  Tenant  (J  70*) — Assignments — ^What  Oonstitotes, 

Where  defendant's  vendor  agreed  to  pay  plaintiff,  himself  a  lessee,  as 
landlord,  a  stipulated  rent,  a  lease  executed  by  plaintiff  to  defendant's 
vendor  must  be  construed  as  a  sublease,  and  not  an  assignment 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  K  235, 
244-253 ;   Dec.  Dig.  |  79.*] 

Whltaker,  JT.,  dissenting. 

Appeal  from  Municipal  (2ourt,  Borough  of  Manhattan. 

Action  by  Adolph  Hershkopf  against  Sigmund  Kaczer.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

•For  oUier  cases  see  same  topic  ft  {  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rap'r  Indexes 
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Reuben  Dorfman,  of  New  York  City,  for  appellant. 
Nathan  Waxman,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  plaintiff  has  obtained  a  final  order  dispossessing 
the  defendant  from  premises  occupied  by  him  for  nonpayment  of  the 
rent  of  the  premises  for  the  months  of  May  and  June,  1913.  It  is 
undisputed  that  the  plaintiff  had  a  lease  of  the  premises  in  June,  1912 ; 
that  in  or  about  that  month  he  leased  the  premises  to  one  George 
Engel  till  M^y  1,  1916;  that  on  or  about  the  4th  day  of  December, 
1912,  George  Engel  assigned  his  lease  to  the  defendant ;  and  that  the 
defendant  has  been  in  possession  of  the  premises  since  that  date. 

[1]  This  case  is  the  third  proceeding  brought  by  the  plaintiff  to 
dispossess  the  defendant  from  these  premises.  In  the  first  proceed- 
ing the  plaintiff  obtained  a  final  order  upon  the  direction  of  a  verdict 
in  his  favor.  That  order  was  reversed  1^  this  court  (Hershkopf  v. 
Engel,  142  N.  Y.  Supp.  344),  and  a  new  trial  granted.  The  opinion 
in  that  case,  written  by  myself,  shows  that  the  issues  there  consid- 
ered were  entirely  different  from  those  raised  in  this  case.  In  the 
earlier  case  Hershkopf  testified  that  Engel  received  no  assignment  of 
any  lease  from  him,  but  went  into  the  premises  in  June,  1912,  as  his 
monthly  tenant,  while  Kaczer  testified  that  he  entered  into  a  partner- 
ship with  Engel  thereafter,  and  at  that  time  Hershkopf  told  him  that 
he  had  assigned  his  lease  to  Engd. 

Upon  that  record  we  held  that  if  Kaczer's  testimony  was  true,  even 
though  Hershkopf  had  as  a  matter  of  fact  made  no  written  assign- 
ment of  his  own  lease,  yet  he  is  not  entitled  to  a  final  order  of  dis- 
possess, because  he  had  led  Kaczer  to  believe  that  he  was  not  his  ten- 
ant, and  Kaczer  had  not  entered  the  premises  with  any  intention  of 
becoming  his  tenant,  and  therefore  no  conventional  relation  of  land- 
lord and  tenant  existed  between  them.  In  this  case,  however,  it  is 
not  disputed  that  Hershkopf  did  lease  the  premises  to  Engel  in  June, 
1912,  till  May  1,  1916,  and  that  this  lease  was  subsequently  assigned 
to  Kaczer. 

If  we  construe  the  defendant's  answer  as  amended  at  the  trial  as 
broadly  and  favorably  as  possible,  it  certainly  raises  no  issue  except 
as  to  whether  the  lease  executed  to  Engel  in  1912  was  a  sublease  to 
him  or  an  assignment  of  the  original  lease,  because  it  was  made  for 
the  entire  remainder  of  the  term  owned  by  Hershkopf.  This  court 
did  not  have  this  issue  presented  to  it  in  the  earlier  case,  and  our  de- 
cision in  that  case  is  entirely  irrelevant  to  this  issue. 

[2]  The  plaintiff  alleges  in  his  petition  in  this  case  that  in  a  pro- 
ceeding to  dispossess  the  tenant  it  was  adjudicated  that  in  the  month 
of  June  the  lease  to  Engel  was  made,  and  that  in  and  by  said  lease 
Engel  agreed  to  pay  the  landlord  certain  annual  sums  as  rent.  These 
allegations  are  admitted  by  the  defendant,  but  he  claims  affirmatively 
that  in  that  same  proceeding  it  was  adjudicated  that  the  lease  to  Engel 
constituted  an  assignment  of  Hershkopf's  lease,  and  not  a  sublease. 
The  defendant  failed  utterly  to  establish  any  adjudication  that  the 
lease  given  to  Engel  constituted  an  assignment  of  his  interest  in  the 
premises.  Neither  side  introduced  any  evidence  of  the  proceedings  of 
May  19th,  which  both  sides  claim  constituted  an  adjudication  or  the 
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allegations  in  this  action,  and  which  the  defendant  admitted  did  con- 
stitute an  admission  of  all  the  plaintiff's  material  allegations,  except 
the  occupancy  by  the  defendant.  This  allegation  the  plaintiff  proved 
by  evidence  that  from  January  to  April  the  defendant  paid  rent  for 
the  premises  to  the  plaintiff. 

The  plaintiff,  therefore,  has  fully  proven  his  case.  The  defendant 
offered  no  evidence  that  was,  in  my  opinion,  of  the  slightest  mate- 
riality. He  did  attempt  to  show  that  all  installments  of  rent  to  Hersh- 
kopf  were  paid  under  advice  of  counsel,  because  of  the  final  order  in 
Hershkopf 's  favor  in  the  first  proceeding,  subsequently  reversed.  In- 
asmuch as  under  the  pleadings  the  payment  of  this  rent  was  material 
only  on  the  question  of  occupancy,  and  on  this  issue  the  reason  why 
the  rent  was  paid  to  Hershkopf  is  totally  immaterial,  the  evidence  was 
properly  rejected. 

[3]  The  defendant,  however,  claims  that  as  a  matter  of  law  a  lease 
by  a  tenant  to  a  third  person  of  his  whole  term  constitutes  an  assign- 
ment of  his  interest  in  the  lease.  There  is  absolutely  no  evidence  in 
this  case  of  the  terms  of  the  original  lease,  and  it  is  therefore  quite 
impossible  for  a  court  to  say  that  the  lease  by  Hershkopf  to  Engel  was 
for  his  whole  term,  and  at  the  same  rate  of  rent,  and  in  view  of  the 
admission  that  in  and  by  the  lease  Engel  agreed  to  pay  to  this  land- 
lord a  stipulated  rent,  it  is  plain  that  this  lease  was  not  an  assignment 
of  the  original  lease. 

Since  there  was  no  issue  of  fact  in  the  case,  the  trial  justice  prop- 
erly rendered  judgment,  and  the  final  order  must  be  affirmed. 

PAGE,  J.,  concurs.    WHITAKER,  J.,  dissents. 


RIVIERA  REALTY  CO.  v.  HENRY  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    December  18,  1913.) 

1.  Evidence  (8  241*) — Dkolabations  of  Agents — ^ADia8SiBii.rrT. 

In  an  action  for  rent  due  under'  a  lease,  evidence  of  a  conversation  be- 
tween tbe  tenant  and  the  landlord's  superintendent  is  inadmissible,  in  the 
absence  of  evidence  of  the  authority  of  the  superintendent  to  bind  the  land- 
lord. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  H  887-S92;  Dec. 
Dig.  i  241.*] 

2.  Frauds,  Statute  or  (S  158*) — Actions  fob  Rent — Bxtbden  of  Proof. 

A  landlord,  suing  for  rent  due  under  a  lease,  must,  where  the  tenant  de- 
nies the  maldng  of  the  lease,  show  that  the  lease  was  executed  in  accord- 
ance with  Real  Property  Law  (Consol.  Laws  1909,  c.  SO)  §  242,  so  as  to 
make  it  a  binding  lease  for  the  term  alleged. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Statute  of,  Cent  Dig.  Si  373- 
376;   Dec.  Dig.  S  168.*] 

3.  Frauds,  Statute  of  (S  116*) — Leases — Execution — Sufficienot. 

A  lease  which  bears  the  printed  qame  of  a  corporation  as  a  lessor,  fol- 
lowed by  the  signature  of  a  third  |)erson  Is  not  executed  tn  accordance 
with  Real  Property  Law  (Consol.  Laws  1909,  c.  50)  {  242,  declaring  that 
a  lease  cannot  be  created  except  by  an  instrument  in  writing  subscribed 
by  the  person  creating  it  or  by  a  lawful  agent  thereunto  authorized  in 
writing,  where  there  is  nothing  to  explain  the  third  person's  signature, 

•For  other  case*  see  same  topic  ft  i  ircncSBB  In  Dec.  ft  Am.  Olsi.  ISOT  to  data,  ft  Rep'r  IndaxM 
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or  any  evidence  tbat  he  was  an  officer  of  the  ootporatton,  or  an  agent  aa- 
thorlzed  by  writing  to  make  tbe  lease,  and  the  lease  Is  void  under  the 
statute. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Statute  of,  Cent  Dig.  |{  2S1- 
260;   Dec.  Dig.  J  116.»] 

4.    USK  AWD  OOCrPATlOW  (§  2*) — IiIABrLlTT  FOB  BKNT. 

A  tenant  who  enters  Into  possession  nnder  a  void  lease  must  pay  for 
tne  use  and  occupation  of  the  premises  for  the  time  he  actually  occupies 
them,  but  he  is  not  liable  for  rent  after  his  vacation  of  the  premises. 

[Ed.  Note. — For  other  cases,  see  Use  and  Occupation,  Cent  Dig.  §  12; 
Dec.  Dig.  i  2.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  the  Riviera  Realty  Company  against  Paul  Henry  and  an- 
other. From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed, 
and  new  trial  ordered. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Milne,  Blake;  &  McAneny,  of  New  York  City  (Leonard  G.  Mc- 
Aneny,  of  New  York  City,  of  counsel),  for  appellants. 

Diamond  &  Abrahams,  of  New  York  City  (Milton  Diamond,  of  New 
York  City,  of  counsel),  for  respondent. 

PAGE,  J.  The  action  was  to  recover  rent  of  premises  under  a 
written  lease  for  19  months,  commencing  March  1,  1912,  at  a  rental 
of  $1,000  to  September  30,  1912,  and  $1,100  for  the  remainder  of  the 
term,  payable  in  equal  monthly  payments  in  advance  on  the  1st  days 
of  each  and  every  month.  The  tenants  entered  into  possession  and 
paid  the  monthly  installments  of  rent  until  November  8th,  when  they 
removed  from  the  premises.  The  plaintiff  brings  this  action  to  re- 
cover rent  for  the  months  of  December,  1912,  and  January  and  Feb- 
ruary, 1913. 

[1]  The  answer  specifically  denies  the  allegation  of  the  making 
of  the  lease,  and,  while  admitting  that  rent  for  the  said  months  has 
not  been  paid,  denies  that  rent  was  due  thereon.  The  answer  fur- 
ther sets  up  as  a  defense  surrender  and  acceptance,  and  that  neither 
the  plaintiff  nor  any  person  by  it  lawfully  authorized  ever  made  or 
signed  anything  in  writing  whereby  the  plaintiff  leased  said  premises 
or  any  part  thereof  to  the  defendants.  The  defendants  did  not  prove 
their  first  defense,  and  we  are  of  opinion  that  the  trial  justice  did 
not  err  in  excluding  the  evidence  sought  to  be  introduced  as  to  con- 
versations with  Barry,  the  plaintiff's  superintendent,  on  the  premises, 
as  his  authority  to  bind  the  plaintiff  had  not  been  shown.  On  the 
contrary,  such  evidence  as  had  been  adduced  by  the  defendant  neg-. 
atived  the  existence  of  such  authority  in  him. 

[2,  3]  Section  242  of  the  Real  Property  Law  (Consol.  Laws  1909, 
c.  50),  so  far  as  material  to  this  case,  reads  as  follows: 

"An  estate  or  interest  In  real  property,  other  than  a  lease  for  a  term  not  ex- 
ceeding one  year,  •  •  •  cannot  be  created,  granted,  assigned,  surrendered 
or  declared,  unless  by  act  or  operation  of  law,  or  by  deed  or  conveyance  in 
writing  subscribed  by  the  person  creating,  granting,  assigjiing,  surrendering 
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ov  declaring  the  same,  or  by  his  lawful  agent  thereunto  authorized  in  writ- 
ing." 

Defendant  having  denied  die  plaintiff's  allegation  as  to  the  lease, 
it  was  incumbent  on  the  plaintiff  to  establish  by  competent  evidence 
that  a  lease  did  exist,  not  merely  that  a  writing  had  been  signed  b^  the 
defendants,  but  that  such  writing  was  so  executed  as  to  make  it  in 
fact  a  lease  for  the  term  alleged  in  the  complaint.  The  instrument 
produced  has  the  plaintiff's  corporate  name  printed  at  the  end  of  the 
lease,  and  there  follows  the  signature  of  one  "Sidney  H.  Sonn." 
There  is  nothing  to  explain  this  signature,  nor  was  any  evidence  of- 
fered by  the  plaintiff  to  show  that  he  was  an  officer  of  the  corpora- 
tion or  an  agent  "thereunto  authorized  by  writing."  The  writing 
offered  in  evidence  by  the  plaintiff,  without  proof  of  signature  in 
accordance  with  the  above  provisions  of  the  Real  Property  Law, 
would  therefore  appear  to  be  a  void  lease  under  the  statute  above 
quoted.  That  being  the  case,  "the  relation  of  landlord  and  tenant  in 
any  form  was  not  created  either  by  the  agreement  itself  or  in  conse- 
quence of  any  occupation  under  it."  Unglish  v.  Marvin,  128  N.  Y. 
380,  385,  28  N.  E.  634;  Thomas  v.  Nelson,  6?  N.  Y.  118. 

[4]  The  tenant  entering  into  possession  under  such  circumstances 
will  be  compelled  to  pay  for  the  use  and  occupation  of  the  premises, 
but  for  no  longer  a  period  than  he  actually  occupies.  Thomas  v. 
Nelson,  supra,  69  N.  Y.  121.  The  plaintiff  may  be  able  upon  another 
trial  to  supply  the  proof  of  proper  authority  in  Sidney  H.  Sonn. 

The  judgment  will  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event    All  concur. 


(83  Misc.  Bep.  35.) 

MILLER  ▼.  BLAISDELL  MACHIKESY  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    December  18,  19130 

MASIBB  and   SEBVART  ({   70*) — COKFKITSATIOK — COKSTBUCTION   OF  COIOaBSIOR 
— CONTBACT. 

An  agreement  to  pay  a  weekly  drawing  account  to  be  deducted  from 
commissions  to  t>e  earned  by  a  salesman,  is  an  absolute  corenant  to  ad- 
vance the  stipulated  sum  each  week  during  the  continuance  of  the  con- 
tract irrespective  of  the  amount  of  the  commissions  earned,  and  there- 
under a  salesman  is  not  a  debtor  for  the  deficiency  of  commissions,  and 
the  drawing  account  is  only  to  be  set  oft  against  commissions  actually 
earned. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  ||  82- 
86;  Dec.  Dig.  {  70.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  Dwight  D.  Miller  against  the  Blaisdell  Machinery  Com- 
pany. From  a  judgment  dismissing  the  complaint,  with  costs,  at  the 
close  of  plaintiff's  case,  plaintiff  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 
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White  &  Case,  of  New  York  City,  for  appellant 
John  J.  Phelan,  of  New  York  City,  for  respondent 

PAGE,  J.  This  is  an  action  to  recover  the  amount  of  a  drawing 
account  alleged  to  be  due  to  the  plaintiff  by  reason  of  a  contract  which 
he  had  with  the  defendant  whereby  he  agreed  to  devote  his  entire 
time  to  selling  the  vacuum  cleaner  of  the  defendant  in  the  vicinity  of 
Manhattan,  for  which  the  defendant  agreed  to  pay  him  10  per  cent, 
commission  on  all  sales.    The  contract  contains  a  dause  which  states: 

"This  agreement  shall  remain  in  force  until  terminated,  aach  termination  to 
be  after  30  days'  notlflcatlon  In  writing  by  either  party." 

And  a  further  clause  providing  that : 

"The  party  of  the  first  part  shall  advance  the  party  of  the  second  part  fifty 
dollars  ($50)  per  week  as  a  drawing  account,  to  be  deducted  from  sum  due 
on  account  of  commissions  above  mentioned." 

The  plaintiff  proved  the  contract,  and  that  on  April  28th  he  re- 
ceived notice  from  the  defendant  that  it  would  be  terminate  on  May 
28,  1913.  He  further  proved  that  the  defendant  failed  and  refused 
to  pay  his  drawing  account  after  April  3,  1913.  The  learned  trial 
justice  dismissed  me  complaint  on  motion  of  the  defendant,  on  the 
ground  that  the  plaintiff  could  not  recover  without  proving  that  he 
had  earned  commissions  in  excess  of  the  amount  already  drawn. 

This  was  clearly  erroneous.  It  has  always  been  held  in  this  state 
that  an  agreement  to  pay  a  weekly  drawing  account,  to  be  deducted 
from  commissions  to  be  earned  by  a  salesman,  is  an  absolute  covenant 
to  advance  the  stipulated  sum  each  week  during  the  continuance  of 
the  contract,  irrespective  of  the  amount  of  the  commissions  earned. 
Weinberg  v.  Bltim,  13  Daly,  399;  Durante  v.  Raimon,  136  App.  Div. 
448,  120  N.  Y.  Supp.  881 ;  Lobsitz  v.  Leffler,  Theile  &  Co.,  140  App. 
Div.  14,  124  N.  Y.  Supp.  533 ;  Levay  v.  Goldwasser,  75  Misc.  Rep. 
461,  133  N.  Y.  Supp.  456.  The  salesman  is  not  a  debtor  to  his  prin- 
cipal for  the  deficiency  of  his  OHnmissions,  and  the  drawing  account 
is  only  to  be  offset  against  commissions  actually  earned.  N.  W.  Mut. 
Life  Ins.  Co.  v.  Mooney,  108  N.  Y.  119,  15  N.  E.  303.  The  plaintiff 
proved  that  for  several  weeks,  while  the  contract  was  in  full  force, 
the  drawing  account  was  not  paid.   This  established  a  prima  facie  case. 

The  judgment  appealed  iiom  must  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event    All  concur. 


(83  Misc.  Rep.  126.) 

VAN  TASSELI/  V.  MANHATTAN  ELECTRIOAI,  SUPPIiX  00. 

(Supreme  Court,  Appellate  Term,  First  Department    December  16,  iSlS.) 

1.  Evidence  (|  36*) — Fobeiqn  Laws — Necessity  of  Proof. 

The  law  of  another  state  mnst  be  proved,  like  any  other  fact. 
[Ed.  Note. — For  other  cases,  see  Evidence,  Cent.  Dig.  |f  35.  61;   Dec. 
Dig.  f  35.*] 
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2.  Pleading  (g  121*) — Deniai- — Stttfioienct. 

Even  though  a  foreign  law  be  regarded  as  a  matter  of  record,  the  provi- 
sions  of  a  foreign  law  may  be  put  In  Issne  by  denial  of  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  Its  provisions. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {g  245-248;  Dec 
Dig.  i  121.»] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Edwin  E.  Van  Tassell  against  the  Manhattan  Electrical 
Supply  Company.  From  an  order  overruling  a  reply  as  frivolous,  and 
directing  judgment  in  favor  of  defendant  in  case  of  failure  to  reply 
within  a  specified  time,  plaintiff  appeals.    Order  reversed. 

Argued  December  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

Julian  J.  Raphael,  of  New  York  City  (Charles  Trosk,  of  counsel), 
for  appellant. 

Rounds,  Hatch,  Dillingham  &  Debevoise,  of  New  York  Gty  (Eu- 
gene Congleton,  of  New  York  City,  of  counsel),  for  respondent 

BIJUR,  J.  This  action  is  brought  by  an  employ^  against  an  em- 
ployer to  recover  for  negligence  in  an  accident  which  occurred  in  Jer- 
sey City.  The  defense  replied  to  set  up  the  Workmen's  Compensation 
Act  of  New  Jersey  (Act  April  4,  1911  [P.  L.  p.  134]).  In  the  reply, 
plaintiff  denied  knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  New  Jersey  statute. 

[1,  2]  The  learned  court  below  cites  Olsen  v.  Singer  Mfg.  Co.,  143 
App.  Div.  142,  127  N.  Y.  Supp.  697,  as  controlling  authority.  Coun- 
sel points  out  that,  as  appears  from  another  opinion  in  that  case,  re- 
ported in  151  App.  Div.  516,  135  N.  Y.  Supp.  872,  it  is  claimed  that 
plaintiff  was  a  resident  of  New  Jersey,  and  seeks  to  distinguish  the 
case  from  the  one  at  bar  because  of  that  fact.  Whether  the  distinc- 
tion be  good  or  not,  the  law  of  another  state  must  be  proved  like  any 
other  fact.  Even  though  it  should  be  regarded  "as  a  matter  of  rec- 
ord," and  no  regard  be  paid  to  the  fact  that  it  is  a  matter  of  record  in 
another  state,  it  is  the  plain  intimation  of  the  Court  of  Appeals  in  its 
latest  decision  on  this  point  (Kirschbaum  v.  Eschmann,  205  N.  Y.  127, 
132,  98  N.  E.  328)  that  such  matters  may  properly  be  put  in  issue  by 
a  denial  of  knowledge  or  information  "so  as  to  put  the  plaintiffs  to 
their  proofs." 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  de- 
nied, with  $10  costs.    All  concur. 


(83  Misc.  Rep.  272.) 

In  re  BAKNES'  ESTATE. 
(Surrogate's  Court,  New  York  County.    December  17,  lOlS.) 

1.  Taxation  (g  895*) — Ihhuiitanck  Tax — Appbaisemknt — JoBiBDicnoir. 

Under  Transfer  Tax  law  (Consol.  Laws  1909,  c  60)  g  229,  providing 
for  the  appointment  of  appraisers,  and  section  230,  requiring  the  surro- 
gate to  direct  one  of  such  appraisers  to  value  property  of  estates  subject 
to  the  payment  of  any  tax,  who  shall  notify  all  persons  Interested,  Includ- 
ing the  state  comptroller,  of  the  time  and  place  of  appraisal,  and  who 
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may  Issae  subpoenas  to  witnesses,  take  their  evidence  under  oath  as  to 
the  value  of  snch  property,  and  report  his  action,  together  with  the  deposi- 
tions, etc.,  to  the  surrogate,  the  appraiser,  as  preUminary  to  valuation,  has 
Jurisdiction  to  take  evidence  upon  and  decide  In  the  first  Instance  ques- 
tions of  law  and  fact  necessarily  preceding  appraisal,  such  as  the  exist- 
ence and  Identity  of  property  of  an  estate. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  §§  1714-1721;  Dec. 
Dig.  i  895.»] 

2.  Taxation  (§  895*) — Inhemtance  Tax — Status  of  Appbaiseb. 

An  appraiser  does  not  act  as  a  representative  of  the  state  comptroller, 
but  should  decide  as  a  disinterested  arbiter  the  questions  of  law  and  fact 
arising  before  him. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  |S  1714-1721 ;  Dec. 
Dig.  !  885.*] 

3.  Taxatioit  a  895*) — ^Ikhebitance  Tax — Afpbaisxuent — Power  or  Subbo- 

OATE. 

Under  Transfer  Tax  Law  (Consol.  Laws  1909,  c.  60)  i  228,  providing 
that  the  surrogate  shall  hear  and  determine  all  questions  arising  under 
the  article,  and  section  231,  providing  that  from  the  appraiser's  report 
and  other  proof  the  surrogate  shall  determine  the  cash  value  of  all  es- 
tates and  the  liability  to  taxation,  the  jurisdiction  of  the  appraiser  as  to 
questions  arising  before  blm  Is  not  exclusive,  but  the  surrogate  has  Juris- 
diction to  determine  all  questions  under  the  act,  Including  the  estate's  own- 
ership of  property. 

[Edl  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  U  1714-1721 ;  Dec. 
Dig.  {  895.*] 

Application  by  the  Farmers*  Loan  &  Trust  Company,  as  executor 
of  Cora  F.  Barnes,  deceased,  for  the  surrogate's  determination  whether 
the  transfer  of  the  interest  of  deceased  in  a  domestic  corporation  was 
subject  to  a  tax.  Referee  appointed  to  take  and  report  evidence  upon 
the  questions  presented,  with  his  findings  and  recommendations  thereon. 

Hawkins,  Delafield  &  Longfellow,  of  New  York  City  (Lewis  Liv- 
ingston Delafield  and  Alfred  Gregory,  both  of  New  York  City,  of 
counsel),  for  executor. 

M.  Gregg  Latimer,  of  New  York  City,  for  Anna  B.  Bliss  and  Mil- 
dred B.  Bliss ;  Thomas  E.  Rush,  of  New  York  City  (Thomas  A.  S. 
Beattie,  of  New  York  City,  of  counsel),  for  comptroller. 

FOWLER,  S.  This  application  is  made  by  the  Farmers'  Loan  & 
Trust  Company  as  executor  of  the  last  will  and  testament  of  the  de- 
ceased, for  the  purpose  of  having  the  surrogate  determine  whether 
the  transfer  of  the  interest  of  deceased  in  the  Centaur  Company,  a 
New  York  corporation,  is  subject  to  a  tax ;  and  if  this  question  is  an- 
swered in  the  affirmative  the  executor  asks  that  the  surrogate  deter- 
mine the  time  at  which  the  interest  of  the  deceased  in  the  company 
shall  be  appraised  for  the  purpose  of  the  transfer  tax,  and  the  persons 
who  are  liable  for  its  payment. 

Cora  F.  Barnes  died  on  September  29,  1911.  At  the  time  of  her 
death  she  was  a  resident  of  New  York  County.  A  petition  was  duly 
filed  in  this  court  asking  that  the  surrogate  designate  an  appraiser  for 
the  purpose  of  assessing  the  transfer  tax  upon  her  estate,  and  on  the 
17th  day  of  May,  1912,  an  order  was  made  designating  as  such  ap- 
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praiser  Mr.  Michael  J.  Garvin,  one  of  the  persons  appointed  under 
section  229  of  the  Tax  Law.  Affidavits  containing  a  description  of  the 
assets  of  the  estate  and  the  executor's  valuation  of  such  assets  were 
duly  filed  with  the  said  appraiser.  In  one  of  the  affidavits  so  filed  a 
reference  was  made  to  an  instrument  executed  by  Cora  F.  Barnes  and 
lOthers  in  1908,  wherein  it  was  alleged  that  she  was  at  that  time  the 
owner  of  250  shares  of  the  capital  stock  of  a  corporation  known  as 
the  Centaur  Company.  Subsequently  to  the  filing  of  the  originals  of 
such  affidavits,  the  executor  filed  with  the  appraiser  supplemental  affi- 
davits tending  to  show  that  said  Cora  F.  Barnes  was  not  the  owner 
of  the  250  shares  of  the  capital  stock  of  the  Centaur  Company,  and 
that,  because  of  facts  which  had  come  to  the  knowledge  of  the  execu- 
tor after  the  filing  of  the  original  affidavits,  the  interest  of  the  deceased 
in  the  Centaur  Company  was  not  subject  to  a  transfer  tax.  A  motion 
was  made  by  the  attorney  for  the  state  comptroller  to  strike  these  sup- 
plemental affidavits  from  the  record,  and  the  motion  was  granted  by 
the  appraiser. 

The  executor  then  made  this  application  to  the  surrogate,  and  pend- 
ing its  determination  no  further  proceedings  are  being  tajcen  before 
the  appraiser.  The  executor  now  contends  that  the  appraiser  has  no 
jurisdiction  to  determine  whether  Cora  F.  Barnes,  at  the  time  of  her 
death  or  at  any  time  prior  thereto,  had  any.  interest  in  the  Centaur 
Company,  the  transfer  of  which  is  subject  to  a  tax  under  the  Transfer 
Tax  Law. 

[1]  Section  230  of  the  Transfer  Tax  Law  provides  that  the  surro- 
gate— 

'shall  by  order  direct  one  of  the  persons  appointed  pursuant  to  section  229  of 
this  article  *  *  *  to  fix  the  fair  market  value  of  property  of  persons 
whose  estates  shall  be  subject  to  the  payment  of  any  tax  Imposed  by  tbls  arti- 
cle. Every  such  appraiser  shall  forthwith  give  notice  *  *  *  to  all  persona 
known  to  have  a  claim  or  interest  in  the  property  to  be  appraised,  Indadlng 
the  state  comptroller,  *  *  *  of  the  time  and  place  when  he  will  appraise 
such  property.  He  shall  at  such  time  and  place  appraise  the  same  at  its  fair 
market  value  as  herein  prescribed;  and  for  that  purpose  the  said  appraiser 
is  authorized  to  issue  subpoenas  and  to  compel  the  attendance  of  witnesses  be- 
fore him  and  to  take  the  evidence  of  such  witnesses  under  oath  concerning 
such  property  and  the  value  thereof ;  and  he  shall  make  report  thereof  and  of 
such  value  In  writing,  to  the  said  surrogate,  together  with  the  depositions  of 
the  witnesses  examined,  and  such  other  facts  in  relation  thereto  and  to  said 
matter  as  the  surrogate  may  order  or  require." 

Before  the  appraiser  can  appraise  the  property  of  a  deceased  person 
it  must  be  made  to  appear  by  affidavits  submitted  to  the  appraiser  or 
testimony  taken  before  him  that  the  deceased  died  possessed  of  certain 
property.  In  other  words,  it  must  appear  that  there  is  something  to 
appraise.  The  affidavits  in  regard  to  the  property  constituting  the  es- 
tate of  a  person  deceased  are  usually  supplied  by  the  executor  of  the 
estate. 

The  identification  of  the  property  as  property  belonging  to  a  person 
deceased  at  the  time  of  his  death,  or  transferred  by  him  in  contempla- 
tion of  death,  must  necessarily  precede  its  valuation  for  the  purposes 
of  the  transfer  tax.  The  appraiser  could  not  proceed  with  the  ap- 
praisal of  property  as  a  basis  for  the  imposition  of  a  tax  in  a  particu- 
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lar  estate,  unless  it  was  made  to  appear  in  some  way  that  such  prop- 
erty constituted  a  part  of  the  estate  to  be  appraised.  It  would  diere- 
f ore  seem  that  if  any  question  arises  in  the  course  of  the  appraisal  as 
to  the  ownership  of  the  property  or  the  right  or  title  to  it,  the  appraiser 
should  have  jurisdiction  to  determine  such  questions  in  the  first  in- 
stance before  proceeding  with  the  actual  appraisal  of  the  property. 

The  statute  gave  the  appraiser  the  right  to  issue  subpoenas  and  to 
compel  the  attendance  of  witnesses  before  him  and  to  take  the  evidence 
of  such  witnesses  under  oath  "concerning  such  property  and  the  value 
thereof,"  If  it  be  held  that  the  Legislature  intended  to  limit  the  juris- 
diction of  the  appraiser  to  the  mere  ascertainment  of  the  value  of  the 
property,  the  words  "concerning  the  said  property"  in  the  paragraph 
quoted  are  rendered  superfluous.  That  the  words  in  question,  in  addi- 
tion to  the  direction  to  take  evidence  as  to  the  value  of  the  property, 
were  inserted  in  the  act,  indicates  that  the  Legislature  intended  to  con- 
fer upon  the  appraiser  power  or  jurisdiction  to  take  evidence  upon  and 
to  decide  in  the  first  instance  such  preliminary  questions  as  might  arise 
in  the  course  of  the  appraisal,  as  the  determination  of  such  questions 
necessarily,  precedes  the  valuation  of  the  assets.  We  must  breathe 
into  a  directory  statute  the  spirit  of  order.  Our  conclusion  receives 
further  corroboration  from  the  statement  contained  in  the  statute  that 
the  appraiser  "shall  make  report  thereof  and  of  such  value  in  writing." 
If  it  had  been  intended  by  the  Legislature  that  the  appraiser  should 
report  only  as  to  the  value  of  the  property,  it  would  seem  to  have  been 
quite  unnecessary  to  insert  in  the  statute  the  additional  words  "shall 
make  report  thereof." 

In  practice  if  a  person  who  is  a  resident  of  this  state  dies  seised  of 
real  estate  the  appraiser  does  not  personally  appraise  the  property,  but 
accepts  the  evidence  of  some  one  qualified  to  appraise  real  estate;  if 
the  property  consists  of  paintings,  statuary,  or  works  of  art  the  ap- 
praiser requires  the  evidence  of  a  person  whose  experience  and  knowl- 
edge of  art  and  the  market  for  art  enable  him  to  testify  as  to  the  value 
of  such  articles ;  if  the  property  consists  of  stocks  and  bonds,  their 
value  is  ascertained  by  a  reference  to  the  quotations  in  the  standard 
financial  publications,  or  if  necessary,  experts  may  be  called.  Unless 
the  appraiser  may  in  the  first  instance  take  testimony  on  disputed 
questions  of  ownership  and  pass  upon  questions  of  law  arising  in  the 
proceeding  and  necessarily  incident  to  the  dAermination  of  the  tax- 
ability of  the  estate,  the  appraiser's  title  would  seem  to  be  a  misnomer 
and  his  duties  in  connection  with  the  appraisal  of  the  estate  would  be 
merely  clerical  and  perfunctory  and  those  of  an  assessor. 

That  it  was  the  intention  of  the  Legislature  that  all  questions,  in 
connection  with  the  appraisal  of  the  estate  of  a  resident  and  the  taxa- 
tion of  the  various  interests  transferred  by  the  will  or  under  the  in- 
testate laws,  should  in  the  first  instance  be  passed  upon  by  the  official 
appraiser,  and  his  determination  reviewed  by  the  surrogate,  is  manifest 
by  the  section  of  the  statute  which  provides  for  an  appeal  to  the  surro- 
gate from  an  order  entered  upon  the  appraiser's  report.  If  whenever 
a  question  of  law  arises  before  an  appraiser  the  proceedings  are  to  be 
suspended  until  such  question  is  determined  by  the  surrogate,  the  order 
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entered  upon  the  appraiser's  report  will  really  represent  the  judicial 
determination  by  the  surrogate  of  the  various  questions  connected  witfi 
the  appraisal  of  the  estate,  and  the  contemplated  appeal  to  the  surro- 
gate from  the  order  of  the  appraiser  will  be  supererogatory,  as  it  could 
not  bring  up  for  review  any  question  not  already  passed  upon  by  the 
surrogate.  This  course  would  make  futile  and  supererogatory  the 
section  of  the  statute  providing  for  appeals  to  the  surrogate.  It  is 
therefore  obvious  to  me  that  it  was  the  intention  of  the  Legislature  that 
all  questions  arising  upon  the  appraisal  of  the  estate  of  a  resident  should 
in  the  first  instance  be  passed  upon  by  the  appraiser,  and  from  the  or- 
der entered  upon  his  report  that  an  appeal  should  be  taken  to  the  sur- 
rogate, if  desired,  when  the  various  questions  passed  upon  by  the  ap- 
praiser may  be  reviewed  and  a  judicial  determination  had  thereon. 

The  practice  adopted  by  the  appraisers  in  the  appraisal  of  estates 
has  always  been  in  accordance  with  the  assumption  that  the  statute 
gave  them  jurisdiction,  in  the  first  instance,  to  pass  upon  all  questicms 
arising  in  connection  with  the  ascertainment  of  the  value  of  taxable  in- 
terests of  a  resident  citizen  of  the  state.  This  appears  a  rational  and 
orderly  construction  of  the  statute,  if  -we  have  regard  to  the  adjudi- 
cated cases.  In  the  case  of  Kelsey  v.  Church,  112  App.  Div.  408,  98 
N.  Y.  Supp.  535,  it  was  said  that  the  facts  concerning  the  taxability 
of  an  estate  do  not  have  to  be  established  before  an  appraiser  is  ap- 
pointed, and  the  surrogate  cannot  wait  before  appointing  an  appraiser 
in  order  to  determine  judicially  whether  the  estate  is  subject  to  taxa- 
tion. From  this  it  may  be  inferred  that  the  question  whether  the 
property  is  or  is  not  subject  to  taxation,  is  to  be  determined,  in  the 
first  instance,  by  the  appraiser  who  has  been  duly  appointed  by  the 
surrogate  for  that  purpose. 

In  Matter  of  Kennedy,  113  App.  Div.  4,  99  N.  Y.  Supp.  72,  it  ap- 
peared that  the  decedent  had  about  $700,000  a  few  years  before  his 
death.  His  executors  were  interrogated  by  the  appraiser  as  to  this 
property  and  they  refused  to  answer.  It  was  assessed  as  a  part  of  his 
estate,  an  appeal  was  taken  to  the  Appellate  Division,  and  it  was  said 
by  that  court  that  the  executors  who  refused  to  answer  were  con- 
tumacious and  could  be  punished  for  contempt.  If  they  could  be 
punished  for  refusing  to  answer  questions  put  to  them  by  the  ap- 
praiser in  regard  to  property  which  a  deceased  resident  was  alleged  to 
have  possessed  several  years  before  his  death,  the  appraiser  must  have 
had  jurisdiction  to  ask  the  questions,  because  if  there  was  no  juris- 
diction on  the  part  of  the  appraiser  to  make  the  inquiry  there  could 
be  no  contempt  on  the  part  of  the  witnesses  who  refused  to  answer 
the  extrajudicial  questions.  In  Matter  of  UUmann,  137  N.  Y.  407, 
33  N.  E.  480,  it  was  said  that: 

"Every  officer  charged  with  the  duty  of  executing  the  taxing  power,  whether 
It  be  a  surrogate  or  a  town  assessor,  must  necessarily  decide  In  a  judicial  ca- 
pacity important  questions  of  law  in  order  to  perform  the  duties  of  his  office." 

This  language  is  broad  enough  to  include  the  appraiser  as  well  as 
the  surrogate.  And  in  Matter  of  Costello,  189  N.  Y,  288,  82  N.  E. 
139,  it  was  held  that  an  appeal  would  not  lie  to  the  Appellate  Division 
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from  the  fonnal  order  entered  upon  the  appraiser's  report,  but  that  an 
appeal  should  first  be  taken  to  the  surrogate  acting  judicially. 

When  reading  the  decisions  of  the  upper  courts  of  the  state  upon  the 
true  construction  of  the  Transfer  Tax  Law,  I  may  say  with  deference 
that  I  am  always  impressed  by  the  immense  grasp  of  practical  detail 
displayed  and  by  the  spirit  and  order  which  our  great  courts  have 
breathed  into  complicated  statutory  provisions.  The  statement  of  the 
courts  that  a  purely  administrative  official  acts  "in  a  judicial  capacity" 
is  not,  however,  to  be  taken  in  the  broadest  or  most  technical  sense. 
It  means  in  this  instance,  as  I  venture  to  think,  no  more  than  an  ad- 
monition that  appraisers,  for  example,  shall  always  give  effect  to  the 
maxim,  "Audite  alteram  partem" — hear  the  other  side — ^and  act  con- 
sistently throughout  with  common  principles  of  justice  and  "fair  play." 
With  that  deference  which  is  also  due  to  the  legislative  branch  of  the 
government  from  a  state  official,  it  may  be  said  that  the  higher  courts 
of  this  state  have  much  contributed  in  this  instance  to  the  very  prac- 
tical and  efficient  results  attained  by  the  Transfer  Tax  Law.  This 
being  so,  I  proceed  to  the  further  consideration  of  the  meaning  of 
the  statute  in  the  light  of  such  decisions. 

A  construction  of  the  statute  which  would  impose  onr  the  surro- 
gates of  this  county  the  necessity  of  administering  in  the  first  instance 
the  Transfer  Tax  Law  by  themselves  would  be  impracticable  and  un- 
workable, and  could  not  have  been  intended.  The  Surrogate's  Court 
for  the  County  of  New  York  is  not  only  a  judicial  tribunal  of  most  ex- 
tended powers  and  influence,  but  it  administers  one  of  the  largest 
purely  administrative  bureaus  in  the  world.  It  performs  administra- 
tive duties  which  in  other  parts  of  the  world  have  been  lately  sep- 
arated from  the  courts,  thus  causing  more  officials  and  greater  expense 
to  the  public.  Reforms  are  not  always  improvements  on  existing  in- 
stitutions. "Res  novae"  often  means  revolutions.  The  amount  of  prop- 
erty passing  annually  through  this  court  or  under  its  supervision  is 
larger  than  that  of  any  other  court  of  first  "instance  in  the  world,  and 
yet  here  all  the  accounts,  vouchers,  and  transactions  of  the  representa- 
tive dealings  with  such  property  are  deposited  and  ultimately  passed  on 
judicially,  and  I  believe  passed  on  with  fair  efficiency  and  accuracy. 

On  its  judicial  side  the  Surrogate's  Court  is  the  only  state  court 
which  habitually  makes  decrees  in  rem  binding  on  all  the  world.  In 
respect  of  the  personal  estate  of  deceased  persons  its  decree  is  essential 
before  the  action  of  any  other  court  in  the  state  may  be  invoked.  If 
rightly  understood  and  applied,  the  jurisdiction  and  common  law  of 
this  court  are  of  great  power  and  influence  and  highly  conducive  to 
the  well-being  and  order  of  the  state.  A  court  laboring  under  the 
responsibilities  indicated  should  not  be  burdened  by  unnecessary  minis- 
terial duties  under  the  Transfer  Tax  Law,  if  such  duties  may  be  better 
and  more  expeditiously  performed  by  the  appraiser  in  the  first  instance, 
and  ordinarily  they  can  be.  If  it  were  held  that  the  appraiser  had  no 
jurisdiction  to  take  testimony  in  connection  with  disputed  questions 
arising  before  him,  or  to  pass  upon  such  questions,  then  the  procedure 
would  necessarily  be  that  the  proceeding  before  the  appraiser  would  be 
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suspended  and  the  questions  immediately  referred  to  the  surrogate  for 
determination.  The  surrogate  might,  in  accordance  with  the  practice 
and  power  of  this  court,  appoint  a  referee  to  take  testimony  upon  die 
disputed  questions  and  report  to  the  surrogate.  If  such  were  tixc  gen- 
eral practice  the  expense  incident  to  such  a  proceeding  would  in  many 
cases  be  in  excess  of  the  tax  that  could  be  assessed  upon  the  estate, 
and  it  would  prove  a  grievous  hardship  upon  legatees  and  persons  in- 
terested in  small  estates,  llie  same  purpose  can  be  accomplished  with- 
out the  additional  expense  by  having  the  appraiser  take  the  testimony 
and  pass  upon  the  questions  in  the  first  instance,  subject  to  review  by 
the  surrogate. 

[2]  It  is  alleged  that  the  transfer  tax  appraiser  always  acts  as  a 
representative  of  the  state  comptroller  rather  than  as  a  disinterested 
arbiter.  This,  if  true,  is  a  violation  of  the  obligations  of  the  appraiser 
and  not  contemplated  by  the  act.  An  appraiser  should  decide  with  en- 
tire impartiality  the  questions  arising  before  him,  whether  of  law  or 
of  fact  or  mixed  questions  of  law  and  fact.  The  state  c<nnptroller  is 
only  one  of  the  parties  to  the  proceeding  before  the  appraiser,  and 
is  entitled  to  no  more  consideration  than  the  representatives  of  the 
estate.  An  error  of  the  appraiser  in  this  regard  cannot  enter  into  the 
construction  of  the  statute.  -  The  surrogate  may  always  correct  such 
errors,  if  duly  advised. 

[3]  The  jurisdiction  of  the  appraiser  to  determine  questions  arising 
before  him  is  however  not  exclusive.  The  surrogate  may  determine 
the  cash  value  of  estates  and  the  amount  of  tax  without  appointing  an 
appraiser.  Section  228  of  the  Tax  Law  provides  that  the  surrogate 
"shall  have  jurisdiction  to  hear  and  determine  all  questions  arising 
under  the  provisions  of  this  article."  This  is  a  general  grant  of  juris- 
diction.   Section  231  provides: 

"From  such  report  of  appraisal  and  other  proof  relating  to  any  such  estates 
before  the  surrogate,  the  surrogate  shall  forthwith  as  of  course  determine  the 
cash  value  of  all  estates  and  the  amount  of  tax  to  which  the  same  are  liable." 

In  Matter  of  UUmann,  supra,  it  was  held  that  the  surrogate  has  jur 
risdiction  to  hear  and  determine  all  questions  in  relation  to  taxation 
under  the  Transfer  Tax  Act,  and  that  the  court  has  power  to  decide 
every  question  that  may  be  raised  in  a  proceeding  under  the  act.  The 
surrogate,  therefore,  has  jurisdiction  to  hear  the  questions  raised  by  this 
application.  But  as  the  affidavits  submitted  to  the  court  are  mostly 
"hearsay,"  and  no  proper  foundation  seems  to  have  been  laid  for  the 
introduction  of  secondary  evidence,  I  will  appoint  in  this  very  impor- 
tant matter  Hon.  Charles  F.  Brown  referee,  to  take  the  proper  evi- 
dence upon  all  the  questions  presented  by  this  application,  and  to  report 
such  evidence,  together  with  his  findings  and  reconuuendations  thereon, 
to  this  court. 

Settle  order  on  notice. 
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(83  Misc.  Bep.  340.) 

CONTINENTAL  SECURITIES  CO.  et  aL  v.  BELMONT  et  al. 

(Supreme  Ck>urt,  Special  Term,  Nassan  Comity.   December  23, 1913.) 

1.  COBFOBATIONB  (|  817*) — DiBEOTOBS — FbaTTD — SumuiSNOT  OT  BVIDKNOB. 

In  1900  M.  had  a  contract  for  the  constractlon  and  operation  of  a  sub- 
way, but  had  not  ttie  money  nor  financial  standing  to  carry  out  the  con- 
tract. B.  organized  a  subway  construction  company,  and  an  agreement 
was  made  by  which  M.  and  his  associates  were  to  receive  one-fourth  and 
the  construction  company  three-fourths  of  the  profits  of  the  construction 
and  operation.  The  subway  was  thereafter  constructed  by  the  construc- 
tion company,  and  It  became  necessary  to  provide  for  an  operating  com- 
pany, but  in  the  opinion  of  counsel  no  statute  authorized  the  incorpora- 
tion of  a  company  for  that  purpose,  and  it  was  therefore  necessary  to 
procure  the  control  of  some  existing  corporation  owning  or  operating,  In 
whole  or  in  part,  a  railway  In  the  same  city.  B.  and  his  partner  for 
9272,000  purchased  the  control  of  such  a  company,  and  an  agreement  was 
then  made  between  B.  &  Co.  and  all  parties  Interested  in  the  subway  en- 
terprise by  which  B.  &  Co.  were  to  procure  and  dispose  of  to  the  enter- 
prise at  such  profit  as  they  might  deem  reasonable  the  securities  neces- 
sary to  complete  the  operating  plan,  with  the  right  to  abandon  the  agree- 
ment at  any  time ;  the  contract  further  providing  for  the  raising  of  ad- 
.  ditional  capital  for  equipment  and  for  the  organization  or  reorganization 
of  an  operating  company.  Thereafter  the  Legislature,  as  the  result  of 
B.'s  Influence,  authorized  the  incorporation  of  an  operating  company,  and 
a  Charter  was  granted  the  Rapid  Transit  Company,  which  afterwards 
operated  the  subway.  B.  &  Co.  thereafter  dedicated  to  the  subway  enter- 
prise the  railway  charters  theretofore  procured  by  them.  Including  B.'s 
right  to  compensation  for  creating  the  enterprise,  amalgamating  the  re- 
spectlTe  Interests  into  a  single  property  and  the  cost  of  securing  such 
railroad  company's  securities,  in  consideration  of  the  Issuance  of  a  par- 
ticipating certificate  for  16,000  shares  of  the  operating  company,  of  the 
par  value  of  |1,500,000,  which  were  Issued  to  B.  &  Co.  by  the  directors  of 
the  Rapid  Transit  Company,  one  of  whom  was  B.,  thereafter.  Beld,  that 
the  properties  turned  over  to  the  Rapid  Transit  Company  apd  the  services 
rendered  it  by  B.  &  Co.  were  not  of  so  small  a  value  as  to  render  the 
issuance  of  the  stock  a  gift  or  bonus,  amounting  to  fraud,  rendering  the 
directors  of  the  Rapid  Transit  Company  liable  to  account  therefor. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  H  1401-1414; 
Dec.  Dig.  §  317.  •] 

2.  COBPOKATIONS    (i    320*) — DiBEOTOBS — STOOKHOLnKB'S    AonOIT    AOAINn    Dl- 

BXOIOBB. 

In  a  stockholdor's  action  on  behalf  of  all  the  stockholders  and  the  cor- 
poration against  directors  to  compel  them  to  account  for  stock  alleged  to 
have  been  Issued  by  them  to  one  of  them  fraudulently,  illegally,  and  with 
no  valid  or  adequate  consideration,  but  upon  an  alleged  consideration 
that  was  a  pretense  and  subterfuge,  and  Intended  to  cover  a  gift  or  bonus, 
where  the  complaint  charged  that  the  shares  were  distributed  by  the  di- 
rector to  whom  they  were  issued  in  part  to  some  or  all  of  the  other  di- 
rectors, that  the  other  directors  were  merely  his  creatures  and  dummies, 
that  the  Intention  to  take  such  action  was  concealed,  that  each  of  the 
directors  knew  that  such  action  was  in  fraud  of  the  corporation's  rights, 
and  that  the  directors  strenuously  concealed  the  transaction,  and  in- 
structed the  ofilcers  to  falsely  represent  the  transaction,  the  basis  of  the 
action  was  fraud,  conspiracy,  and  concealment,  and  there  could  be  no  re- 
covery without  proof  of  fraud. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  U  1429-1431, 
1433-1439;  Dec.  Dig.  {  820.*] 

*For  other  caus  see  same  topic  A  I  mmxmn  In  Dec.  A  Am.  Dtgi.  1907  to  date,  A  Rep'r  Indexes 
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3.  Feaud  (I  49*) — AcnONa  fob  Fraud — Evidence. 

Where  an  action  Is  based  npon  fraud,  plaintiff  cannot  recover  by  proT- 
Ing  a  rlglit  of  action  of  some  other  character,  and  the  fraud  must  be 
actual  and  Intentional  fraud  involving  bad  faith,  and  not  a  mere  breach 
of  duty  or  omission  to  exercise  due  care,  sometimes  called  legal  or  con- 
structive fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent.  Dig.  iS  44,  45;  Dec.  Dig. 
i  49.»1 

*.   COBPOBATIONS  (S  320*) — DlKKOTOBS FBAUD SUFFICIKNCT   OF  EVIDENCX. 

In  a  stockholder's  action  against  directors  to  compel  them  to  account 
.  for  the  value  of  stock  claimed  to  have  been  issued  without  a  valid  con- 
sideration to  one  of  the  directors,  the  mere  fact  that  such  director  dom- 
inated or  controlled  the  other  directors  was  not  sufficient  proof  of  frand 
to  call  for  an  explanation  from  the  defendants. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  i§  1426-1431, 
1433-1439 ;   Dec.  Dig.  §  320.*] 

5.  COBFOBATIOHS    (|    820*} — SlOCKHOI.nEB'8    ACTION    OR    BeHALF    OF    COBPOKA- 

TION. 

A  stockholder  may  bring  an  action  In  behalf  of  the  corporation  for  the 
benefit  of  himself  and  other  stockholders  to  set  aside  fraudulent  transac- 
tions consuiuniated  nt  the  expense  of  the  corporation  before  he  acquired 
his  stock. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  f{  1426-1431. 
1433-1439 ;  Dec.  Dig.  §  320.*] 

6.  COBPOBATIONS  (§  316*)  —  DiBECTORB  —  DEALINGS  WITH  COBPOBATION PRE- 

SUMPTION. 

A  presumption  exists  in  equity  against  a  transaction  between  the  di- 
rectors of  a  corporation  in  its  behalf  and  a  codlrector,  which  the  director 
or  trustee  dealt  with  has  the  burden  of  explaining. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  |§  1401,  1402, 
1404-1406,  1408,  1409,  1412-1414 ;   Dec.  Dig.  i  316.*1 

7.  COBPOBATIONS  (S  307*) — DiBECTOBS — DUTY  TOWABDB  CORPOBATION. 

The  relation  of  an  ofHcer  of  a  corporation  to  it  is  fiduciary,  and  be 
must  at  all  times  act  in  good  faith  and  unselfishly  toward  the  corpora- 
tion. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent.  Dig.  H  1350,  1351 ; 
Dec.  Dig.  I  307.*] 

8.  COBPOBATIONS   ({  316*)^-DlBBCTOBS — DKAUNOB   WITH  COBPOBATION — YAUD- 

ITY. 

Where  a  profit  is  made  by  a  director  In  a  transaction  with  a  corpora- 
tion, that  Is  honest  in  Itself  and  is  open  and  fully  disclosed,  and  consum- 
mated after  an  honest  statement  of  the  facts  to  the  board  of  directors 
and  to  the  stockholders,  tbe  director  is  not  liable  to  the  corporation  for 
such  profit. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  M  1401,  140Q, 
1404-1406, 1408, 1409,  1412-1414 ;   Dec.  Dig.  J  316.*] 

9.  CoUBTS  (S  87*) — RuiJS  OF  Decision — Soubce. 

The  courts  are  bound  by  recognized  precedents  and  customs,  which  are 
accorded  legal  effect  and  by  equitable  principles  of  abstract  Justice,  which 
owe  their  binding  force  to  Judicial  decisions. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  i§  306-310;  Dec 
Dig.  ti  87.*] 

10.  LIMITATION    OF   ACTIONS    (|    37*) — LIMITATIONS    AFPUCABLB — ^Aonom   FOB 

Fbaud. 

A  stockholder's  action  on  behalf  of  the  stockholders  and  the  corpora- 
tion against  directors  to  require  an  accounting  for  stock  claimed  to  hare 
been  Illegally  and  fraudulently  issued  by  them  to  one  of  the  directors  was 

*For  other  cases  see  same  topic  £  9  number  Id  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Indezei 
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within  tbe  ten-year  statute  of  limitations,  as  tbe  cause  of  action  was  for 
fraud. 

[Ed.  Note. — For  other  cases,  see  limitation  of  Actions,  Cent  Dig.  fS 
182-186,  477;    Dec.  Dig.  i  37.»] 

Action  by  the  Continental  Securities  Company  and  another,  stock- 
holders in  the  Interborough  Rapid  Transit  Company,  on  behalf  of 
themselves  and  all  other  stockholders  and  on  behalf  of  the  company, 
against  August  Belmont  and  others.    Judgment  for  defendants. 

See,  also,  150  App.  Div.  298,  134  N.  Y.  Supp.  635. 

J.  Aspinwall  Hodge,  of  New  York  City,  for  plaintiffs. 

Richard  Reid  Rogers,  of  New  York  City  (Albert  J.  Kenyon,  of  New 
York  City,  of  counsel),  for  defendant  Interborough  Rapid  Transit  Co. 

Nicoll,  Anable,  Lindsay  &  Fuller  and  Davies,  Auerbach  &  Cornell, 
all  of  New  York  City  (De  Lanc^y  NicoH,  Joseph  S.  Auerbach,  Court- 
land  V.  Anable,  and  Charles  H.  Tuttle,  all  of  New  York  City,  of  coun- 
sel), for  other  defendants. 

VAN  SICLEN,  J.  The  iJaintiffs,  as  stockholders  of  the  Interbor- 
ough Rapid  Transit  Company,  have  brought  this  action,  in  behalf  of 
themselves  and  other  stockholders  similarly  situated,  against  the  di- 
rectors of  said  company  and  said  company,  to  compel  the  former  to 
account  for  15,000  shares  of  the  capital  stock  of  said  Interborough 
Rapid  Transit  Company,  alleged  to  have  been  fraudulent  and  illegally 
issued  to  the  firm  of  August  Belmont  &  Co.,  and  without  any  valid  or 
adequate  consideration  therefor,  but  upon  and  for  an  alleged  consid- 
eration that  was  a  mere  pretense  and  subterfuge,  intended  to  cover  a 
gift  or  bonus  to  the  said  firm. 

The  nature  of  the  action  and  the  questions  whether  the  plaintiffs 
could  maintain  the  same,  and  if  so,  whether  the  original  complaint 
herein  states  a  cause  of  action,  have  been  fully  discussed  and  definitely 
decided  by  this  court  and  the  appellate  courts.  75  Misc.  Rep.  234,  133 
N.  Y.  Supp.  560,  affirmed  150  App.  Div.  298,  134  N.  Y.  Supp.  635, 
affirmed  206  N.  Y.  7,  99  N.  E.  138,  the  effect  of  all  of  which  has  made 
it  mandatory  upon  this  court  at  this  time  to  proceed  to  a  complete 
trial  of  the  issues  involved  upon  the  merits. 

By  the  supplemental  complaint  herein  the  plaintiffs  claim  to  be  enti- 
tled to  the  same  relief  as  by  and  under  the  original  complaint,  alleging 
the  purchase  and  ownership  by  the  plaintiff  Venner  of  100  shares  of 
stock  of  said  Interborough  Rapid  Transit  Company  on  August  8,  1912, 
more  than  two  years  after  the  commencement  of  this  action.  The 
questions  as  to  whether  the  plaintiffs  are  entitled  to  relief  under  the 
supplemental  complaint  will  not  become  important,  unless  it  first  be 
found  that  plaintiffs  are  entitled  to  relief  under  the  original  complaint ; 
for  if  it  be  found  that  plaintiffs  had  no  cause  of  action  under  the  orig- 
inal Complaint,  obviously  by  the  subsequent  purchase  of  stock  and  a 
supplemental  complaint  no  vitality  can  be  imparted  to  the  existing  ac- 
tion. Further,  it  appears  that  the  plaintiffs'  right  to  sue  on  the  shares 
mentioned  in  the  supplemental  complaint  was  barred  by  the  statute  of 
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limitations  at  the  time  of  the  service  thereof,  all  of  which  fully  appears 
in  the  answers  to  said  supplemental  complaint 

At  the  outset  it  may  be  well  for  this  court  to  ignore  entirely  the 
identities  of  the  parties  to  this  action,  except  possMy  in  considering 
them  relative  to  the  questions  of  credibility  and  good  faith.  Obviously 
no  weight  or  virtue  can  be  added  to  this  court's  memorandum  by  in- 
dulging in  invectives  or  branding  the  plaintiff  Venner,  or  his  so-called 
alter  ego  or  vehicle,  the  plaintiff  Continental  Securities  Company.  If 
heretofore  the  judicial  records  and  published  opinions  of  various  state 
and  federal  courts  tend  to  establish  that  said  Venner  is  an  artificer  of 
litigation  and  a  menace  to  corporate  society,  an  added  curse  will  work 
no  cure.  Likewise  with  reference  to  the  individual  defendants,  no 
platitudes  of  this  court  can  add  to  or  detract  from  their  alleged  worth 
and  high  standing.  Manifestly,  in  justice  to  all  the  parties  hereto, 
sitting  as  court  and  jury,  this  court  should  fully  and  fairly  consider 
only  the  evidence  in  the  record  as  presented  and  render  sudh  decision 
as  may  be  strictly  in  accordance  with  the  facts  and  supported  by  the 
law  applicable  thereto. 

[1]  There  is  no  necessity  for  a  historical  review  of  rapid  transit 
conditions  existing  in  the  city  of  New  York  previous  to  the  year  1900, 
and  the  pressing  necessity  for  improvement  therein  and  the  various 
attempts  made  by  the  board  of  rapid  transit  commissioners  and  others 
for  a  satisfactory  solution  of  the  extraordinary  problems  presented, 
except  so  far  as  to  state  that  no  solution  thereof  had  been  discovered 
or  worked  out  until  the  latter  part  of  the  year  1899,  when  one  John 
B.  McDonald,  now  deceased,  and  whose  testatrix  is  a  party  defendant 
herein,  appeared  and  became  a  successful  bidder  for  the  construction 
and  operation  of  the  subway.  It  appears,  however,  that  while  the  ac- 
tion of  said  McDonald  was  heroic  in  adopting  the  subway  waif,  still 
he  had  neither  the  money  nor  the  financial  standing  to  maintain  and 
support  it,  and  was  compelled  to  look  to  others  for  the  fulfillment  of 
his  contract.  Said  contract  provided,  first,  for  the  construction  of  the 
subway,  and  second,  its  equipment  and  operation  for  50  years,  with  a 
right  of  renewal,  upon  certain  terms,  fpr  a  further  period  of  25  years. 
Said  McDonald  was  unable  to  meet  the  requirements  called  for  by 
his  contract  with  the  city,  and  after  certain  extensions  thereof  the  de- 
fendant Belmont  appeared  and  induced  others  to  join  with  him  with 
sufiicient  financial  standing  and  faith  in  the  enterprise  to  proceed  with 
the  work.  The  organization  of  the  Rapid  Transit  Subway  Construc- 
tion Company  followed,  and  under  an  appropriate  agreement  McDon- 
ald and  his  associates  were  to  receive  one-fourth  of  the  profits  of  con- 
struction, and  the  Subway  Construction  Company  three-fourths  of  the 
profits  of  construction,  and  at  the  proper  time  and  tmder  certain  con- 
ditions McDonald  was  bound  to  transfer  to  an  operating  company, 
when  formed,  the  right  to  operate  the  railroad.  Thus,  in  substance, 
McDonald  and  his  associates  held  one-fourth,  and  the  Subway  'Con- 
struction Company  three-fourths,  of  both  the  profits  of  construction 
and  operation  of  its  subway. 

August  Belmont  &  Co.  had  associated  with  themselves,  either  as  di- 
rectors of  the  Subway  Construction  Company  or  as  stockholders,  men 
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of  ability  and  financial  standing,  and  under  the  direction'  of  said  board 
of  directors  the  physical  construction  of  the  subway  made  such  prog- 
ress that  at  the  end  of  1900  there  was  a  favorable  prospect  for  its 
successful  completion,  and  it  became  necessary  to  provide  for  an  op- 
erating company.  At  the  time  it  seems  that,  in  the  opinion  of  eminent 
counsdi,  neither  the  Railroad  Act  nor  the  Rapid  Transit  Act  made  due 
provision,  or  was  sufficiently  comprehensive  to  authorize  the  incorpo- 
ration under  them,  or  either  of  them,  of  a  subway  operating  company. 
It  appears,  however,  that  attempts  were  made,  not  only  by  the  parties 
in  interest,  but  by  the  rapid  transit  commission,  to  secure  an  amend- 
ment from  the  Legislature  of  1901  which  would  permit  the  incorpora- 
tion of  such  an  operating,  company,  but  that  such  attempts  were  un- 
successful, and  it  became  a  pressing  necessity  that  the  control  of  some 
existing  corporation  to  take  an  assignment  of  the  operating  lease 
should  be  obtained,  and  that  Ae  only  corporation  so  qualified  was  a 
corporation  owning  or  operating  in  whole  or  in  part  a  railway  in  the 
city  of  New  York.  Thereupon  August  Belmont  &  Co.  located  such  & 
charter,  namely,  the  connecting  railroads,  known  as  the  City  Island 
and  Pelham  Park  Railroad  Companies,  and  with  their  own  money  and 
at  their  own  risk  began  to  buy  the  securities  thereof,  using  due  effort 
to  prevent  their  purchase  from  becoming  known  to  rival  and  hostile 
interests,  or  to  the  holders  of  such  securities. 

In  the  fall  of  1901,  when  said  purchase  had  been  practically  com- 
pleted, the  agreements  of  December  16,  1901  (Exhibits  19  and  20) 
were  executed,  whereby  August  Belmont  &  Co.  had  the  right  to  buy 
and  to  dispose  of  to  the  enterprise  at  a  profit,  such  as  they  might  deem 
reasonable  and  without  accountability,  the  securities  which  in  their 
judgment  were  necessary  or  essential  to  complete  the  operating  plan 
for  the  subway,  and  also  the  right  to  abandon  the  agreement  at  any 
time.  Said  contracts  or  agreements  also  provided  for  the  raising  of 
additional  capital  required  for  equipment  purposes,  and  for  the  or- 
ganization or  reorganization  of  an  operating  company,  including  die 
shares  of  stock  which  August  Belmont  &  Co.  were  authorized  to  ac- 
quire and  dispose  of  at  a  profit ;  and  they  also  provided  for  the  pay- 
ment to  the  stockholders  of  the  Construction  Company  and  to  Mc- 
Donald and  his  associates  in  capital  stock.  Said  agreements  were  duly 
entered  into  by  every  interest  in  the  enterprise.  It  may  be  conceded 
that,  in  view  of  the  refusal  of  the  Legislature  in  1901  to  pass  an 
amendment  enabling  the  organization  of  an  operating  OMnpany,  the 
possession  of  the  Pelham  Park  and  City  Island  charters  was  of  great 
value;  and  it  appears  that  at  the  assembling  of  the  Legislature  of 
1902  a  similar  form  of  opposition  manifested  itself.  Thereupon  it 
appears  that  Mr.  Belmont's  diplomacy  or  influence,  political  or  other- 
wise, was  able  to  procure  a  withdrawal  or  cessation  of  the  opposition 
or  hostility  to  the  l^slative  enactment  desired,  and  in  April,  1902, 
the  act  was  amended  so  as  to  permit  the  organization  of  the  Inter- 
borough  Rapid  Transit  Company,  and  thereafter  and  on  or  about 
Mav  14,  1902,  a  charter  was  granted  it. 

Theretofore,  and  in  January,  1902,  August  Belmont  &  Co.,  with  the 
knowledge  of  the  directors  of  the  Construction  Company  and  others, 
dedicated  to  the  subway  enterprise  the  City  Island  and  Pelham  Park 
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charters  in  consideration  of  the  issuance  to  them  of  a  participating 
certificate  for  15,000  shares  of  the  operating  company  to  be  formed, 
and  included  therein  his  right  to  compensation  for  creating  the  en- 
terprise, the  amalgamation  of  the  respective  interest  into  a  single 
property,  including  the  cost  of  securing,  the  City  Island  and  Pelhin 
Park  Railroad  Companies'  securities,  amounting  to  some  $272,000, 
and  the  security  of  profits  of  the  75-year  lease.  Such  dedication  or 
offer  was  an  entirety,  and  so  understood  by  all  parties  in  interest. 
Said  15,000  shares  of  the  stock  of  the  operating  company  to  be  formed 
were  necessarily  to  be  issued  at  par,  but  it  must  be  manifest  the  real 
value  thereof  depended  and  was  contingent  upon  the  success  of  the 
enterprise.  Of  said  15,000  shares,  no  one,  other  than  those  connected 
with  August  Belmont  &  Co.,  received  any  number,  except  said  Mc- 
Donald, who  received  1,000  shares  in  recognition  of  his  assistance  to 
August  Belmont  &  Co.  and  to  the  enterprise.  About  the  same  time, 
like  certificates  of  the  corporation  to  be  formed  were  issued  to  the 
parties  in  interest— $2,500,000  to  McDonald,  $9,600/XX)  to  the  share- 
holders of  the  Subway  Construction  Company,  and  over  $10,000,000 
to  the  subscribers  to  the  new  capital  stock. 

The  whole  transaction  in  various  forms  was  thereafter  set  forth 
in  the  company's  books,  and  it  may  be  that,  had  the  same  been  made 
to  appear  therein,  so  as  to  disclose  all  the  facts  which  were  then  in 
the  possession  of  the  management  of  the  enterprise,  there  would  at 
no  time  thereafter  have  been  just  cause  for  complaint,  either  on  the 
part  of  the  then  parties  in  interest,  or  those  who  might  subsequently 
become  interested  either  as  stockholders  or  otherwise.  Possibly,  too, 
subsequent  balance  sheets  of  the  company  should  have  disclosed  the 
nature  and  detail  of  the  whole  transaction  more  fully.  It  may  not  be 
presumptuous  here  to  venture  that  the  accomplishment  of  such  a  trans- 
action in  the  same  manner  and  form,  at  present,  would  not  be  possible. 
Such  a  matter  now  would  be  subject  to  rigid  governmental  regulation, 
and  would  necessarily  have  to  pass  censorship  by  the  Public  Service 
Commission,  and  could  obtain  approval  only  after  thorough  investiga- 
tion and  public  hearings.  There  is  no  doubt  but  that,  if  directors  of 
corporations  would  freely  disclose  to  all  stockholders  and  parties  in 
interest  all  facts  which  they  were  in  possession  of  at  the  time  of  the 
performance  of  their  acts  and  duties  as  such  directors,  criticism  thereof 
would  be  minimized. 

[2]  However,  it  is  the  duty  of  this  court,  and  it  is  but  fair  and  just 
to  all  parties,  that  it  should  surround  itself  with  the  conditions  exist- 
ing at  the  time  of  the  acts  complained  of  in  the  complaint  herein,  and 
to  scrutinize  and  fairly  consider  the  facts  and  conditions  as  they  then 
existed,  and  well  and  truly  try  the  issues,  and  a  true  judgment  render. 
Thus,  though  the  motive  of  the  plaintiffs,  as  the  defendants  vigorously 
contend,  may  be  deplorable,  if,  after  a  fair  and  careful  consideration 
of  all  the  facts  in  the  record,  it  then  be  found  that  the  material  al- 
legations of  the  complaint  have  been  in  substance  proven,  why  gain- 
say that  the  end  did  not  justify  the  means  ?  The  right  of  a  stock- 
holder to  bring  such  an  action  as  the  one  in  question  is  salutary,  and 
has  not  only  been  recognized  by  the  courts,  but  strictly  enforced  by 
them.    The  plaintiffs  in  this  action  charge  fraud  and  conspiracy,  and 
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whether  or  not  this  court  should  view  with  suspicion  the  plaintiff 
Venner's  role  in  this  matter,  he  must  make  out  a  clear  case  of  fraud, 
and  it  matters  little  whether  such  fraud  be  termed  "actual"  fraud,  or 
"constructive"  fraud,  or  what  not,  a  fair  preponderance  of  evidence 
must  disclose  fraudr— intent  to  defraud,  or  at  least  a  fraudulent  re- 
sult, and  with  reasonable  certainty  connect  the  defendants  therewith. 
Rxtravagance  and  repetition  in  allegation  thereof,  or  vehemence  and 
denunciation  in  denial,  avail  nothing.  The  plaintiffs  in  this  case  de- 
mand that  the  individual  defendants  account  for  15,000  shares  of  the 
capital  stock  of  the  Interborough  Rapid  Transit  Company,  which  plain- 
tiffs allege  the  said  defendants  issued,  or  caused  or  permitted  to  be 
issued,  fraudulently,  illegally,  and  without  any  valid  or  adequate  con- 
sideration therefor,  but  upon  an  alleged  consideration  that  it  was  a 
pretense,  and  a  subterfuge,  and  intended  to  cover  a  gift  or  bonus  to 
the  defendants  Belmont  and  Luttgen,  and  their  nominees. 

Said  complaint  also  further  charges  that  the  said  15,000  shares  were 
distributed  by  said  defendant  Belmont  in  part  to  some  or  all  of  the 
other  individual  defendants,  and  that  the  directors  of  said  corporation 
were  his  directors,  merely  the  creatures  and  dummies  of  said  Belmont; 
that  the  transaction  of  May  14,  1902,  was  a  pretense  and  subterfuge, 
designed  and  intended  to  cover  the  delivery  of  a  gift  or  bonus  to  the 
said  defendants  Belmont  and  Luttgen  and  their  nominees  of  approxi- 
mately $1,500,000;  that  the  intention  to  take  such  action  was  con- 
cealed, and  that  each  of  the  individual  defendants  knew  that  such 
action  was  in  fraud  of  the  rights  of  the  corporation;  and  that  the 
individual  defendants  strenuously  concealed  the  transaction  after  its 
consummation,  and  instructed  the  officers  of  the  company  to  falsely 
represent  the  transaction. 

[3]  Thus  it  appears  clear  that  the  basis  or  gravamen  of  the  com- 
plaint is  fraud,  conspiracy,  and  concealment,  and  the  authorities 
are  uniform  that,  where  an  action  is  based  upon  fraud,  the  plaintiff, 
before  he  can  recover,  must  prove  the  complaint  or  substitute  another 
in  its  place.  The  law  will  not  permit  a  recovery  by  proof  of  a  right 
of  action  of  some  other  character,  even  though  facts  may  be  stated,  or 
may  appear,  which  in  proper  form  might  sustain  such  an  action.  Pol- 
hemus  v.  Polhemus,  114  App.  Div.  781,  100  N.  Y.  Supp.  263,  and 
cases  cited ;  Glover  v.  National  Bank  of  Commerce,  156  App.  Div. 
247,  141  N.  y.  Supp.  409;  Cowell  v.  McMillin,  177  Fed.  25,  100  C. 
C.  A.  443;  Truesdell  v.  Bourke,  145  N.  Y.  612,  40  N.  E.  83;  Salis- 
bury V.  Howe,  87  N.  Y.  128;  Burk  v.  Johnson,  146  Fed.  209,  76  C. 
C.  A.  567.  It  appears  that,  where  an  action  is  based  on  fraud,  it  must 
be  shown,  in  order  to  entitle  plaintiff  to  recover,  that  such  fraud  is 
actual  and  intentional  fraud  involving  mala  fides  on  the  part  of  the 
defendant  sought  to  be  charged,  and  not  a  mere  breiach  of  duty  or 
omission  to  exercise  due  care,  which  are  sometimes  loosely  designated 
as  "legal  fraud"  or  "constructive  fraud."    Glover  v.  Bank,  supra. 

In  the  action  of  Kountze  v.  Kennedy,  147  N.  Y.  124,  41  N.  E.  414, 
29  h.  R.  A.  360,  49  Am.  St.  Rep.  651,  it  was  held,  in  an  action  for 
fraud  consisting  of  false  representations,  that  something  more  was 
necessary  than  to  show  that  the  misrepresentation  was  false  and  was 
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material;  that  in  addition,  in  order  to  constitute  actionable  fraud,  it 
must  appear  that  the  misrepresentation  was  knowingly  false,  or  was 
made  with  a  disregard  as  to  whether  it  was  true  or  false;  that  mis- 
judgment,  however  gross,  or  want  of  caution,  however  marked,  is  not 
fraud.  Intentional  fraud,  as  distinguished  from  the  mere  breach  of 
.  duty,  or  omission  to  use  due  care,  is  an  essential  feature  in  an  action 
for  deceit. 

It  is  apparent  that  the  plaintiffs  in  this  action  do  not  charge  against 
the  defendants  a  mere  breach  of  duty  or  a  failure  to  exercise  due  care, 
and  the  allegations  of  and  proof  as  to  concealment  do  not  in  any  way 
strengthen  plaintiffs'  claim  or  change  in  any  wise  the  cause  of  action. 
In  the  case  of  Polhemus  v.  Polhemus,  supra,  wherein  it  was  held 
that: 

"It  may  be  that  there  Is  evidence  tending  to  indicate  that  tbe  som  paid  was 
in  excess  of  the  actual  value  of  the  property  recdved;  but  there  is  no  evi- 
dence in  the  case  that  the  defendant  directors  were  aware  of  that  f&ct,  or 
that  they  voted  for  the  purchase  with  an  intent  to  cheat  and  defraud  the  com- 
pany. It  may  be  conceded  that  the  defendant  directors  were  negligent  in  not 
ascertaining  by  Investigation  that  they  were  agreeing  to  pay  more  for  the 
property  than  it  was  worth,  and  that  for  that  reason  they  should  be  made  or 
compelled  to  make  good  the  difference.  That,  however,  coald  only  be  done 
in  an  action  upon  that  theory.  It  has  been  suggested  tluit  this  court  could 
make  a  finding,  upon  the  evidence,  of  such  negligence  in  support  of  tbe  Judg- 
ment appealed  from;  but  the  province  of  an  appellate  court  is  to  review  a 
trial  actually  had,  not  to  try  a  case  de  novo,  and  there  should  be  a  hearing 
and  determination  of  the  issue  of  negligence  before  that  question  can  be  legally 
reviewed"— citing  Levin  v.  Diets,  106  App.  Div.  208,  94  M.  Z.  Snpp.  419,  and 
other  cases. 

The  court  further  stated : 

"Moreover,  as  the  Judgment  herein  has  been  rendered,  it  must  be  regarded 
as  one  merely  for  damages  because  of  fraud.  The  equitable  relief  sought  un- 
der the  complaint  has  been  denied,  and  the  Judgment  which  has  been  rendered 
against  the  defendant  directors,  had  the  action  been  brought  against  them  by 
the  corporation,  would  have  been  a  Judgment  in  a  common-law  action  of  fraad 
or  deceit.  Had  an  action  been  brought  against  them  by  the  corporation  to 
recover  damages  occasioned  by  tbcdr  negligence,  it  would  also  be  an  action, 
not  In  equity,  but  at  law" 

— and,  further,  that  the  burden  of  proving  the  fraud  alleged  in  the  com- 
plaint was  upon  the  plaintiff,  and  not  upon  the  defendant  directors, 
to  show  the  absence  of  fraud,  and,  whatever  may  be  the  rule  as  to  a 
director  selling  to  the  company  property  of  his  own,  it  cannot  be  that 
as  to  other  directors  a  presumption  of  fraud  will  arise  from  the  mere 
fact  that  they  have  voted  to  make  a  purchase  of  property  at  a  some- 
what higher  price  than  its  actual  value.  To  the  same  effect  and  almost 
directly  in  point  herewith,  is  the  case  of  Cowell  v.  McMillin,  177  Fed. 
25,  100  C.  C.  A.  443. 

Defendants  claim  that  in  reality  what  August  Belmont  &  Co.  turned 
over  to  the  corporation  exceeded  in  value  the  entire  stock  of  the  Rapid 
Transit  Company ;  that  had  the  directors  of  said  company  refused  to 
accept  the  agreement  and  offer  of  August  Belmont  &  Co.,  said  August 
Beltnont  &  Co.  would  have  become  possessed  of  the  entire  enterprise, 
as  endowed  by  them,  and  the  Construction  Company  or  its  successor. 
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the  Interborough  Rapid  Transit  Company,  would  have  had  nothing  of 
any  great  value — in  fact,  wotild  have  been  an  empty  or  paper  corpora- 
tion; that  what  August  Belmont  &  Co.  received  was  15,000  shares 
of  stock,  and  what  the  Interborough  Rapid  Transit  Company  received 
was  a  complete  railroad  enterprise,  and,  if  the  subsequent  stock  quota- 
tions are  correct,  a  profitable  and  valuable  one. 

[4]  As  to  the  charges  made  by  the  plaintiffs  that  the  defendant 
Belmont  controlled  the  incorporators,  and  nominated  and  had  a  con- 
trolling influence  over  the  board  of  directors  named  on  the  certificate 
of  the  incorporation,  and  was  at  one  and  the  same  time  the  vendor 
and  the  vendee,  the  defendants  claim  that  Mr.  Belmont  of  necessity 
designated  the  first  board  of  directors  of  the  operating  company,  but 
not  through  usurpation,  or  in  pursuit  of  any  sinister  purpose,  but  be- 
cause the  agreements  of  1901  signed  by  all  persons  interested  in  the 
enterprise  expressly  authorized  it.  Defendants  claim  that  Mr.  Belmont 
was  guided  solely  by  the  desire  to  bring  to  the  new  company  the  sup- 
port of  names  which  commanded  the  confidence  of  all  interested.  It 
may  be  that  there  was  a  necessity  at  the  time  of  a  master  hand  as  well 
as  a  master  mind  for  the  success  of  the  enterprise;  but,  standing 
alone,  control,  nomination,  or  domination  does  not  spell  fraud,  and 
further  evidence  than  the  mere  statement  is  demanded  to  even  call 
for  an  explanation  from  the  defendants  in  this  action. 

It  appears,  too,  that  the  incorporators  and  directors  in  reality  had 
more  than  a  nominal  interest  in  the  company,  and  their  interest  was 
much  greater  than  that  of  some  of  them  in  the  so-called  McDonald 
Associates,  so  that  their  acts  complained  of,  were  more  greatly  against 
interest  than  self-serving.  The  charge  that  the  individual  incorporators 
and  directors  divided  the  said  15,000  shares  as  spoils  of  the  conspiracy 
is  fully  overcome  by  the  fact  that  the  same  were  divided  between  Mr. 
Belmont  and  his  firm,  except  1,000  shares,  which  were  given  to  Mr. 
McDonald  in  recognition  of  his  special  assistance,  as  hereinbefore  set 
forth.  It  appears,  also,  that  the  charge  that  the  Pelham  Park  and 
City  Island  Railroads'  charters  were  of  no  value  may  be  termed  unjust 
criticism,  although  it  seen)s  that  such  charters  were  of  no  great  value 
subsequently. 

Defendants  contend,  further,  that  in  all  probability  there  would  have 
been  no  enterprise  at  all  without  them,  since  new  money  could  not  have 
been  secured  with  assurance  of  the  possession  of  an  operating  fran- 
chise, and  the  acquisition  of  those  charters  insured  against  a  forfeiture 
of  the  existing  investment  under  the  drastic  provisions  of  chapter 
752  of  the  Laws  of  1894,  and  led  to  the  passage  of  the  remedial  legis- 
lation, which  had  theretofore  failed.  It  appears  that  Mr.  Belmont 
substituted  for  the  Pelham  Park  and  City  Island  charters  the  charter 
secured  by  the  legislation  of  April,  1902,  gratis,  or  inclusive  of  the 
15,000  shares  voted  to  him. 

As  hereinbefore  set  forth,  the  agreements  of  December  16,  1901, 
were  participated  in  or  authorized  by  all  parties  in  interest.  The  de- 
fendants claim  that  the  transaction  could  not  or  cannot  be  complained 
of  by  one  who  acquired  stock  subsequently.    Blum  v.  Whitney,  185 
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N.  Y.  232,  77  N.  E.  1159;  Barr  v.  Railroad  Co.,  125  N.  Y.  263, 
26  N.  E.  145.  Thereafter  August  Belmont  &  Co.  turned  over  to  the 
enterprise,  for  a  participation  certificate  of  15,000  shares  of  the  corpo- 
ration to  be  formed,  the  charters  of  the  Pelham  Park  and  City  Island 
Railroad  Companies,  for  which  they  had  expended  $272,000  of  their 
own  money,  and  defendants  contend  that  under  the  agreement  of  De- 
cember 16,  1901,  August  Belmont  &  Co.  had  the  right  to  turn  these 
charters  over  to  the  operating  company  to  be  organized  at  such  price 
in  its  participation  certificates  as  they  might  deem  reasonable  and 
proper  and  without  accountability,  limited  only  by  the  line  where  a 
court  of  equity  would  say  that  good  faith  had  ended  and  fraud  begun. 
Defendants  hold  that  August  Belmont  &  Co.  were  entitled  to  make 
a  reasonable  profit  on  this  sale  to  the  enterprise,  and  that  the  same 
was  pursuant  to  the  contemplation  of  the  parties  and  within  the  law, 
citing  Gamble  v.  Queens  County  Water  Co.,  123  N.  Y.  91-102,  25 
N.  E.  201,  9  L.  R.  A.  527.  To  the  same  effect,  see  Cowell  v.  McMillin, 
supra.  They  point  out  that,  even  assuming  that  this  participation  cer- 
tificate could  have  been  converted  into  cash  at  par,  the  amount  there- 
of over  and  above  the  mere  cost  of  the  Pelham  Park  and  City  Island 
securities  was  less  than  5  per  centum  of  the  total  intended  capitalization 
of  the  operating  company,  which  experienced  bankers,  brokers,  and 
others  have  held  was  a  reasonable  charge  and  compensatory  profit. 

Moreover,  the  defendants  point  out  that  Mr.  Belmont's  offer  was 
a  single  offer  and  so  described  by  him,  and  that  his  proposal  was 
the  turning  over  to  the  operating  company  the  entire  enterprise  as 
it  then  existed  in  exchange  for  the  issue  of  its  entire  capital  stock, 
allotment  to  be  made  as  heretobefore  stated;  that  it  was  simply  a 
question  of  take  it  or  leave  it,  and  that  the  operating  company  could 
not  adopt  in  part  and  repudiate  in  part.  See  Barr  v.  Railroad  Co.,  125 
N.  Y.  263,  26  N.  E.  145;  Pollitz  v.  Wabash  Railroad  Co.,  207  N.  Y. 
113-124,  100  N.  E.  721.  In  other  words,  the  defendants'  claim  is  that 
Mr.  Belmont  came  to  the  operating  company  on  May  4,  1902 ;  he  found 
it  a  paper  corporation,  having  no  assets  other  than  the  right  to  ex- 
ist, and  when  the  transaction  was  consummated  he  left  it  endowed  with 
a  most  profitable  railroad  enterprise,  and  what  was  turned  over  on  that 
day  no  one  pretends  was  not  worth  more  than  $25,000,000  stock. 
Further,  had  the  new  company  declined  to  take  up  the  obligations  of 
August  Belmont  &  Co.,  or  to  recognize  their  rights,  that  firm  would 
have  been  entitled  to  exercise  their  express  right  to  abandon  the  agree- 
ments of  December,  1901,  and  to  refuse  to  transfer  the  interests  which 
theretofore  they  had  gathered  into  one  subway  property. 

Had  the  amendment  of  1902  not  passed,  the  capital  stock  of  the 
Pedham  Park  and  City  Island  Railroads  would  have  been  increased  in 
due  course  to  $25,000,000,  and  the  whole  thereof  would  have  been 
exchanged,  par  for  par,  for  the  participation  certificates,  excluding 
such  as  represented  the  subscriptions  of  new  money.  If  that  had  been 
done,  who  could  have  questioned  the  good  faith  and  propriety  of  the 
shares  issued  to  August  Belmont  &  Co.  in  exchange  for  their  own  par- 
ticipation certificates;  and  would  the  plaintiffs  m  the  present  action 
have  ventured  to  question  the  transaction  ?    Further  inquiry  may  also 


Digitized  by 


Google 


Sup.  Ct)  OONTINBNTAI,  8ECUBITIES  CO.  V.  BELMONT  811 

be  made:  How  can  the  mere  substitution  of  an  operating  medium  un- 
der the  subsequent  amendment  of  1902  affect  the  matter  ?  It  may  also 
be  asked :  Had  Mr.  Belmont  acted  individually,  in  no  way  connected 
with  the  enterprise  as  director  or  otherwise,  and  accomplished  the 
_  same  result,  would  the  matter  be  subject  to  just  criticism,  and  especially 
"in  the  absence  of  actual  fraud,  concealment,  or  bad  faith?  Does 
not  the  whole  question  simmer  down  solely  to  that  of  consideration, 
adequate  or  inadequate,  dependent  upon  the  angle  from  which  it  is 
viewed  ? 

[5,  B]  As  to  the  point,  made  by  the  defendants  in  this  action,  that 
the  plaintiffs  purchased  their  stock  subsequent  to  the  transaction,  as 
complained  of  in  the  complaint,  it  may  be  suflScient  to  say  that  the 
highest  court  of  this  state  has  definitely  determined  that  a  stockholder 
may  bring  an  action  in  behalf  of  the  corporation,  for  the  benefit  of 
himself  and  other  stockholders,  to  set  aside  fraudulent  transactions 
consummated  at  the  expense  of  the  corporation  before  he  acquired 
his  stock.  PoUitz  v.  Gould,  202  N.  Y.  11,  94  N.  E.  1088,  38  L.  R.  A. 
<N.  S.)  988,  Ann.  Cas.  1912D,  1098.  Upon  equal  authority,  it  may  be 
stated  that  acts  of  directors  dealing  with  a  codirector,  a  presumption 
exists  in  equity  against  the  transaction,  which  the  director  or  trustee 
dealt  with  has  the  burden  of  explaining. 

As  to  what  acts  of  a  board  of  directors,  in  dealings  with  another 
director  or  otherwise,  can  be  ratified  and  confirmed  by  the  body  of 
stockholders,  or  a  majority  thereof,  as  the  ultimate  parties  in  interest, 
and  thus  make  them  binding  upon  the  corporation,  there  has  been  much 
written  and  not  altogether  uniformily  decided.  However,  in  this  very 
case.  Continental  Securities  Company  v.  Belmont,  206  N.  Y.  15,  at 
page  18,  99  N.  E.  138,  there  is  provided  a  pretty  clearly  defined  work- 
ing rule,  to  the  end  that  it  may  be  said  as  now  settled  what  direct  or 
indirect  misappropriation  of  funds  or  assets  of  the  corporation  to  his 
own  use  or  benefit  by  an  officer  are  or  not  capable  of  being  authorized 
or  ratified  by  a  vote  or  by  any  act  or  omission  of  the  majority  of  the 
stockholders.  See  P'oUitz  v.  Wabash  Railroad  Co.,  207  N.  Y.  at  page 
127,  100  N.  E.  721.  In  the  English  decision,  Bagshaw  v.  Eastern 
Union  Railroad  Co.,  7  Hare,  114,  the  court  say: 

"No  majority  of  tlie  stockholders,  however  large,  could  sanction  the  mis- 
appropriation of  this  portion  of  the  capital.  A  single  dissenting  voice  would 
frustrate  the  voice  of  the  majority.  Indeed,  in  strictness,  even  unanimity 
would  not  make  the  act  lawful.  This  appears  to  me  to  take  it  out  of  the  case 
-of  Foss  V.  Harbottle,  2  Hare,  461,  to  which  I  was  referred.  That  case  does 
not,  I  apprehend,  upon  this  point,  go  further  than  this:  That  if  the  act, 
though  it  be  the  act  of  the  directors  only,  be  one  which  a  general  meeting  of 
the  company  could  sanction,  a  bill  by  some  of  the  shareholders,  on  behalf  of 
themselves  and  others,  to  impeach  that  act,  cannot  be  sustained,  because  a 
general  meeting  of  the  company  might  immediately  confirm  and  give  Talijdlty 
•  to  the  act  of  which  the  bill  complains." 

To  the  sentence,  "Indeed,  in  strictness,  even  unanimity  would  not 
make  the  act  lawful,"  might  be  added ;  for  such  act  of  ratification  or 
affirmance  might  amount  to  what  may  be  termed  subornation  of  or 
acquiescence  in  fraud. 

The  opinion  in  the  case  of  PoUitz  v.  Wabash  Railroad  Co.,  supra, 
also  discusses  acquiescence  and  ratification  as  a  defense  (207  N.  Y. 
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at  pages  129  and  130.  100  N.  E.  721);  that  laches  is  not  a  bar  to  the 
cause  of  action  therein  alleged ;  and  that  only  the  statute  of  limitations 
is  applicable  thereto.  Said  action  was  decided  by  an  almost  evenly 
divided  court,  and  the  decision  of  the  majority  of  the  court  as  to  the 
questions  raised  as  to  acquiescence,  ratification,  and  laches  was  vigor- 
ously dissented  to  by  three  members  of  the  court 

[7,  t]  The  recently  decided  case  of  Billings,  as  Receiver  of  the 
Hudson  River  Supply  Co.  v.  Shaw  and  Others,  209  N.  Y.  265,  103  N. 
E.  142,  is  an  action  brought  by  the  receiver  against  defendants,  who 
were  directors  and  salaried  officers  of  said  company,  to  recover  the 
amount  of  certain  property  or  assets  so  received  by  the  defendants 
individually,  in  which  the  court  held  that  the  transfer  of  said  property, 
while  the  legal  title  thereof  was  taken  by  said  defendants,  the  beneficial 
and  equitable  title  to  the  same  became  vested  in  the  said  company,  and 
that  the  defendants  received  the  same  as  trustees  for  the  benefit  of 
said  company  and  its  stockholders.  The  court  therein  stated  that  the 
duty  of  a  director,  under  the  circumstances  disclosed,  was  first  to  the 
corporation  and  its  stockholders  in  an  effort  to  subserve  its  and  their 
interest,  and  that  it  was  the  duty  of  the  assignor  or  transferror  of  the 
property,  said  assignor  or  transferror  having  been  the  president  of  the 
said  company,  as  well  as  the  duty  of  the  defendants,  to  act  with  the 
greatest  publicity  toward  the  corporation  as  an  existing  entity  and  to 
the  stockholders  thereof.  The  relation  of  an  officer  of  a  corporation 
to  it  is  fiduciary,  and  he  must  at  all  times  act  in  good  faith  and  un- 
selfishly toward  the  corporation.  Jacobson  v.  Brooklyn  Lumber  Co., 
184  N.  Y.  152,  76  N.  E.  1075.  So  far  as  it  appears,  the  true  arrange- 
ment between  said  assignor  or  transferror  and  the  defendants  was 
never  disclosed  to  the  corporation,  nor  to  the  stockholders  thereof  as 
such,  and  the  knowledge  by  the  transferror  as  an  individual,  under  the 
circumstances  disclosed,  was  not  such  knowledge  by  the  corporation 
that  it  can  be  charged  with  acquiescence  in  what  now  appears  to  have 
been  a  secret  agreement. 

The  illegality  of  a  profit  made  by  a  director  arises  almost  wholly  by 
reason  of  some  undisclosed  and  secret  bias  on  his  part  against  the  in- 
terest of  the  corporation  of  which  he  is  a  director.  If  a  profit  is  made 
in  a  transaction  that  is  honest  in  itself  and  is  open  and  fully  disclosed, 
and  the  transaction  is  consummated  after  an  honest  statement  of  the 
facts  to  the  board  of  directors  and  to  the  stockholders,  there  is  no  rea- 
son for  criticism  or  for  charging  such  director  with  any  profits  that  he 
may  make.  In  this  case  no  opportunity  was  given  to  the  corporation 
to  become  the  purchaser,  directly  or  indirectly,  of  the  property  (its 
obligations,  at  a  discount) ;  therefore  it  was  held  that  the  defendants, 
upon  the  most  favorable  consideration  of  the  facts  in  their  interest, 
never  gave  anything  for  the  transfer  to  them,  except  their  time,  which 
had  already  been  sold  to  the  corporation.  The  court  found  that  the 
defendants  ignored  their  duties  as  directors  of  the  company  and  acted 
in  their  individual  behalf,  and,  while  the  defendants  received  the  l^^al 
title  to  the  property  in  dispute,  they  were  not  entitled  to  the  beneficial^ 
interest  or  equitable  right  therein. 
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It  may  be  proper  to  point  out  that  in  the  present  action  the  plaintiffs 
have  not  brought  suit  agamst  August  Bdmont  or  August  Belmont  & 
Co.,  to  account  to  the;  corporation  for  property,  the  legal  title  to  which 
was  received  by  him  or  them,  but  not  the  beneficial  interest  or  equitable 
right  therein,  but  on  the  contrary  is  an  action  based  on  fraud  against 
all  of  the  corporation's  directors,  none  of  whom,  except- as  hereinbefore 
stated,  are  in  any  wise  shown  to  have  shared  therein,  and,  further, 
there  is  a  failure  of  proof  that  there  was  any  undisclosed  or  secret  bias 
on  the  part  of  August  Belmont  or  August  Belmont  &  Co.,  against  the 
interest  of  the  corporation,  or  that  the  transaction  was  not  consum- 
mated after  an  honest  statement  of  the  facts  to  the  board  of  directors 
and  to  the  stockholders.  It  seems  rather  that  the  transaction  com- 
plained of  comes  within  the  well-recognized  rule  (see  Cowell  v.  Mc- 
Millin,  177  Fed.  at  page  39,  100  C.  C.  A.  457) : 

"That  where  the  director  has  acted  with  that  candor  and  fairness  which 
equity  impoBes  as  the  guide  for  dealing  between  him  and  the  corporation,  and 
the  transaction  1b  open  and  free  from  blame,  the  director  is  not  forbidden 
from  making  a  contract  with  the  corporation,  or  from  entering  upon  a  trans- 
action in  which  he  is  personally  Interested." 

Assuming  that  this  court  should  find  that  the  plaintiffs  had  failed  to 
make  out  a  cause  of  action  for  fraud,  the  question  whether  the  plain- 
tiffs purchased  their  shares  with  or  ex  rights  to  maintain  such  an 
action  is  of  little  moment.  If  the  plaintiffs  have  failed  to  make  out  a 
cause  of  action  for  fraud,  actual  or  otherwise,  the  point  as  to  the 
qualification  or  disqualification  of  plaintiffs  is  not  germane,  but  beside 
the  question. 

Further,  it  appears  that  the  greater  part  of  the  stock  of  the  plain- 
tiffs acquiesced  in,  or  ratified  and  confirmed,  the  transaction ;  and 
whether  or  not  the  plaintiffs  purchased  their  stock  cum  onere,  irrespec- 
tive of  whether  they  had  notice  of  the  acquiescence  of  the  prior  holder, 
becomes  of  little  consequence  for  the  reason  that  this  court  will  as- 
sume for  the  purposes  of  this  decision  that  the  plaintiffs  are  not  wholly 
disqualified  by  the  acquiescence  of  plaintiffs'  predecessors  in  title. 

Counsel  for  plaintiffs  on  trial  in  substance  conceded  that  plaintiffs 
were  not  greatly  concerned  with  the  matter  of  $272,000  paid  by  August 
Belmont  &  Co.  for  the  City  Island  and  Pelham  Park  securities,  and 
further  on  in  their  brief  state  that  3,000  of  the  15,000  shares  need  not 
be  accounted  for,  from  which  it  must  follow  that,  had  3,000  shares  of 
stock,  instead  of  15,000,  been  allotted  to  August  Belmont  &  Co.,  plain- 
tiffs would  have  no  cause  for  complaint.  Plaintiffs  contend  that  the 
real  issue  in  this  action  is  a  very  simple  one,  and  may  be  condensed  in 
this  question: 

"Are  all  the  essential  facts  in  the  complaint  admitted  or  prored  by  a  pre- 
ponderance of  eTidence  upon  the  trial?" 

Or  the  issue  may  be  put  in  this  language: 

"Old  August  Belmont  illegally  receive  from  the  incorporators  and  directors 
of  the  Interborough  Bapld  Transit  Company  ^1,500,000  of  the  capital  stock  of 
that  corporatlonT" 
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Plaintiffs'  counsel  then  proceeds  to  discuss  the  psychology  of  the 
defendants'  testimony,  and  therein  of  its  weight  and  materiality,  and 
ridicules  the  contention  that  each  of  the  defendants  is  liable  to  account 
for  all  the  stock  held  to  be  illegally  issued.  Though  such  may  be  tech- 
nically true,  as  contended  by  defendants'  counsel,  plaintiffs  presume 
and  argue : 

"But  It  is  quite  auotber  thing  to  say  tliat  tliere  is  any  possibility  in  tbe 
mind  of  any  one  of  the  defendants  that  Mr.  Belmont  himself  will  not  pay  l>ack 
to  the  company  the  full  amount  which  may  be  adjudged  to  have  been  Illegally 
received  at  his  own  Instance,  and  that  he  will  ever  allow  any  of  the  defend- 
ants who  received  no  part  of-  the  stoclc  to  pay  a  penny,  either  in  defense  of 
the  claim,  or  in  payment  of  the  Judgment." 

The  court  is  compelled  to  state  (parenthetically)  that  it  will  refuse 
to  make  any  finding  either  as  to  Mr.  Belmont's  means  or  inclination. 
Further,  plaintiffs'  claim  that  the  suggestion  in  the  opening  address  of 
the  counsel  for  defendants,  that  their  clients  would  be  thus  liable, 
was  pure  buncombe,  and  that  the  psychological  effect  of  the  theatrical 
tactics  of  defendants'  counsel  so  stirred  the  defendants  that  they  were 
ready  in  testifying  to  have  their  memories  refreshed  beyond  belief. 
Counsel  for  plaintiflFs  argues  that  the  testimony  of  the  witnesses  called 
in  behalf  of  the  defendants  threw  no  light  upon  the  issues  but  only  be- 
fogged them. 

[8]  It  may  be  that  psychology  has  been  of  great  benefit  to  some 
courts  in  deciding  issues,  and  in  the  future  may  be  first  aid  in  deciding 
all  issues,  both  of  fact  and  law;  but,  as  this  court  understands  its  duty, 
the  law  is  a  science  which  deals  with  human  conduct.  It  denotes  rules 
and  precepts  addressed  to  rational  beings,  whose  wills  are  free  to  ob- 
serve or  neglect  them.  Recognized  precedents  and  customs,  which 
fulfill  certain  conditions  and  which  are  accorded  legal  effect,  and  equi- 
table principles  of  abstract  justice,  which  owe  their  binding  force  to 
judicial  decisions,  must  guide  this  court.  Law  may  be  an  exact  science 
in  the  conception  of  the  psychologist,  who  now  claims  that  even  bank- 
ing and  business  are  exact  sciences,  which  can  control  them  as  well 
as  any  other  field  of  social  life,  and  by  the  introduction  of  psycholog>* 
therein,  men  will  eventually  realize  that  individuals  with  whom  they 
deal  are  merely  bundles  of  mental  states,  and  that  the  mind  is  a  mechan- 
ism that  we  (psychologists?)  can  affect  with  the  same  exactitude  with 
which  we  control  a  machine  in  a  factory.  With  or  without  the  aid  of 
psychology,  that  great  science  of  mental  phenomena  that  deals  with 
the  subjective  aspect,  which  belongs  to  all  facts,  this  court  feels  able  to 
grasp  that,  after  a  careful  consideration  of  the  extensive  record  in  this 
case,  the  sole  question  to  be  decided  is  whether  the  properties  turned 
over  and  the  services  rendered  by  August  Belmont  &  Co.  to  the  Inter- 
borough  Rapid  Transit  Company,  pursuant  to  agreement,  for  which 
said  firm  received  15,000  shares  of  capital  stock  of  said  company,  were 
of  so  small  a  value,  or  in  substance  so  ridiculous,  that  the  transaction 
was  unconscionable,  and  a  mere  subterfuge  or  pretense  to  cover  a  gift 
or  bonus,  and  thereby  in  the  eyes  of  the  law  amounted  to  fraud. 

The  question  whether  plaintiffs,  having  no  cause  of  action  when  the 
suit  was  commenced,  could  or  could  not,  by  subsequent  purchase  of 
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additional  stock  and  the  service  of  a  supplemental  complaint,  give  the 
action  vitality,  is  of  no  great  importance,  unless  fraud  be  found,  and 
has  already  been  disposed  of. 

[10]  Whether  the  action  is  barred  by  the  statute  of  limitations  is 
met  by  the  finding  that,  if  plaintiffs  had  a  cause  of  action  at  all  under 
the  pleadings  herein,  it  is  for  fraud,  and  the  ten-year  statute  of  limita- 
tions only  would  apply.  Further,  that  if  no  fraud  be  shown^  the  ac- 
tion falls,  and  this  court  is  not  concerned  with  any  statute  of  limita- 
tion, and  such  statutes  would  become  important  only  should  a  new  ac- 
tion be  brought  for  the  relief,  if  any,  which  plaintiffs  may  be  found 
entitled  to.  As  to  the  question  whether  the  defendants  in  this  case 
are  strict  trustees,  or  what  are  sometimes  termed  constructive  or  im- 
plied trustees,  or  trustees  ex  maleficio,  this  court  is  not  greatly  con- 
cerned. 

From  all  the  foregoing,  it  must  appear  that  the  sum  total  of  the  is- 
sues between  plaintiffs  and  defendants  is  one  of  fact ;  that  of  consid- 
eration, valid  or  adequate.  Does  the  record  show  that  the  essential 
facts  in  the  complaint  have  been  admitted,  or  proved  by  a  fair  pre- 
ponderance of  evidence  upon  the  trial,  such  evidence  as  would  fairly 
convince  a  court  and  jury  that  the  defendant  directors  of  the  Inter- 
borough  Rapid  Transit  Company  should  be  required  to  account  to  said 
company  for  15,000  shares  of  its  capital  stock  alleged  to  have  been 
fraudulently  and  illegally  issued  and  without  any  valid  or  adequate 
consideration  therefor,  but  upon  an  alleged  consideration  that  was  a 
pretense  and  subterfuge  and  intended  to  cover  a  gift  or  bonus  to  the 
defendants  Belmont  and  Luttgen  and  their  nominees?  This  court  is 
not  convinced  that  the  essential  facts  in  the  complaint  as  above  stated 
have  been  admitted  or  proven  by  a  fair  preponderance  of  the  evidence, 
and,  without  deciding  whether  the  facts  will  permit  a  recovery  by  an 
action  of  some  other  character,  feels  compelled  to  dismiss  the  com- 
plaint and  direct  judgment  for  the  defendants,  with  costs  and  allow- 
ance. 

Defendants'  findings  signed.  Submit  judgment  in  accordance  there- 
with. 


(83  Misc.  Rep.  42.) 

ZINWELL  CO.  V.  ILKOVITZ  et  al. 

(Supreme  Court,  Appellate  Term,  First  District.    December  18,  1918.) 

1.  Landlobd  and  Tenant  ({  208*) — Rent — ^Liability  of  Assignee  After  Re- 
assignment. 

Assignees  of  a  lease,  who  In  consideration  of  the  lessor's  consent  to  the 
assignment  and  other  consideration  assumed  and  agreed  to  perform  the 
covenants  of  the  lease,  became  obligated  to  pay  the  rent  by  privity  of  con- 
tract with  the  lessor,  as  well  as  privity  of  estate ;  and  hence,  after  an  as- 
signment of  the  lease  by  them,  they  were  liable  for  the  rent  subsequently 
accruing,  since,  while  this  assignment  broke  the  privity  of  estate.  It  did 
not  destroy  the  privity  of  contract 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  f  {  737, 
821-831 ;   Dec.  Dig.  |  208.*] 

•For  other  cuw  see  same  tople  A  I  nukbbb  In  Dec.  a  Am.  Diss.  1807  to  date,  &  Rep'r  Indexes 
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2.  Landlobd  and  Teitant  (i  208*)— Bent — ^Liabiutt  or  AflsiaRXX  Aitkb  Bb- 

A88IONMEHT. 

Wbere  assignees  of  a  lease,  who  had  agreed  to  assame  the  peifomumce 
of  the  covenants  therein,  assigned  the  lease  to  persons  who  execnted  a 
similar  aasumptlon  and  from  whom  the  lessor  thereafter  accepted  rent, 
the  lease  was  not  thereby  surrendered,  nor  a  new  lease  made;  nor  were 
the  original  assignees  thereby  discharged  from  their  liability  for  tbe  rent. 
as  the  lessor  merely  accepted  payment  through  the  hands  of  another  of 
the  rent  reserved  by  the  original  leasa 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  If  737, 
821-831 ;  Dec.  Dig.  i  208.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  Zinwell  Company  against  Harry  Ilkovitz  and  another. 
From  a  judgment  for  defendants  after  a  trial  without  a  jury,  plaintiff 
appeals.    Reversed,  and  new  trial  ordered. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Hays,  Hershfield  &  Wolf,  of  New  York  City  (Daniel  P.  Hays  and 
Beno  B.  Gattell,  both  of  New  York  City,  of  counsel),  for  appellant 

Harris  Koppelman,  of  New  York  City,  for  respondents. 

PAGE,  J.  [  1  ]  The  action  was  for  two  months'  rent  under  a  writ- 
ten lease.  The  facts  are  undisputed.  The  plaintiff  entered  into  a  lease 
with  one  Ponzoni,  whereby  certain  premises  were  rented  to  him  for 
a  term  of  three  years  at  a  yearly  rental  of  $3,150  per  year,  pay- 
able in  equal  monthly  payments,  which  rent  Ponzoni  covenanted  and 
agreed  to  pay.  Ponzoni,  on  or  about  the  1st  day  of  October,  1912, 
assigned  the  lease  to  the  defendants  with  the  plaintiff's  consent  The 
defendants  on  the  same  date  executed  the  following : 

"For  and  in  consideration  of  one  ($1)  dollar  and  other  valuable  considera- 
tions and  the  consent  to  the  assignment  of  the  within  lease  to  us,  we  do  hereby 
Jointly  and  severally,  for  ourselves,  our  heirs,  executors,  and  administrators, 
assume  and  agree  to  observe  and  perform  each  and  every  one  of  the  covenants 
contained  In  the  said  lease,  and  which  on  the  part  and  behalf  of  the  lessee 
therein  named  are  to  be  observed  and  performed." 

The  defendants  entered  into  possession  under  the  assignment  and 
the  plaintiff  accepted  rent  from  them.  Subsequently  the  defendants 
assigned  the  lease  to  George  and  Ernest  Adams,  who  went  into  pos- 
session, and  the  landlord  accepted  rent  from  them.  Subsequently  they 
assigned  the  lease  to  Andrew  Veuyenklis,  who  went  into  possession 
and  the  landlord  accepted  rent  from  him.  The  Adamses  and  Veuyen- 
klis executed  an  assumption  agreement  similar  to  that  executed  by  the 
defendants.  Rent  for  the  months  of  May  and  June,  1913,  being  un- 
paid, plaintiff's  action  is  to  recover  $500  thereof,  waiving  die  remain- 
der. 

The  learned  trial  justice  dismissed  the  complaint  upon  the  merits. 
In  this  he  erred.  By  the  assignment  of  the  lease,  together  with  the 
agreement  on  the  part  of  the  assignee  to  assume  all  the  covenants  of 
the  lease,  not  alone  did  the  assignee  become  obligated  to  pay  the  rent 

•For  oUier  casM  ■«•  same  toplo  A  i  nvmbbb  in  Deo.  a  Am.  Digs.  1M7  to  data,  *  Rep'r  Indexes 
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by  reason  of  privity  of  estate,  but  also  by  privity  of  contract  with  the 
lessor.  When  the  assignee,  therefore,  in  tuni  assigned  the  lease  and 
his  assignee  went  into  possession,  the  privity  of  estate  was  broken; 
but  the  privity  of  contract  was  not  thereby  destroyed,  and  the  defend- 
ants remained  liable  upon  their  contract  for  the  rent  that  might  subse- 
quently accrue  up  to  the  end  of  the  term.  Jackson  ex  dem.  Church  v. 
Brownson,  7  Johns.  227,  5  Am.  Dec.  258 ;  House  v.  Burr,  24  Barb.  525 ; 
Ranger  v.  Bacon,  3  Misc.  Rep.  95,  22  N.  Y.  Supp.  551. 

[2]  No  surrender  of  the  lease  was  occasioned  by  the  acceptance  of 
rent  from  defendant's  assignee,  even  though  the  assignment  was  made 
with  the  landlord's  consent;  the  defendants  were  not  thereby  dis- 
charged ;  there  was  no  new  lease  made,  nor  any  act  inconsistent  with 
the  original  lease.  It  was  nothing  more  than  accepting  payment 
through  the  hands  of  another  of  the  rent  reserved  by  the  original  lease 
and  in  accordance  with  its  terms  and  conditions.  Durand  v.  Curtis,  57 
N.  Y.  7;  Manley  v.  Berman,  60  Misc.  Rep.  91,  111  N.  Y.  Supp.  711 ; 
Dassori  V.  Zarek,  71  App.  Div.  538,  75  N.  Y.  Supp.  841. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


ZINWELL  CO.  V.  ADAMS  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department.    December  18,  1913.) 

liARDLOBD  Ain>  TKRAITT  (|  228*) — ^RSNT — ACTIONS. 

Where  assignees  of  a  .lease,  who  had  assumed  the  performance  of  its 
covenants,  assigned  the  lease  to  penons  who  executed  a  similar  assump- 
tion, the  lessor  could  sue  both  the  original  and  subsequent  assignees  simul- 
taneously, though  it  could  have  but  one  satisfaction. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  ||  894- 
903;   Dec.  Dig.  {  228.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  Zinwell  Company  against  George  Adams  and  an- 
other. From  a  judgment  for  defendants  upon  a  trial  without  a  jury, 
plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Hays,  Hershfield  &  Wolf,  of  New  York  City  (Daniel  P.  Hays  and 
Beno  B.  Gattell,  both  of  New  York  City,  of  counsel),  for  appellant. 

Groehl,  Weiss  &  Neuwirth,  of  New  York  City  (John  J.  Weiss  and 
Henry  C.  Neuwirth,  both  of  New  York  City,  of  counsel),  for  respond- 
ents. 

PAGE,  J.  This  action  was  brou^t  upon  an  assignment,  with  an  as- 
sumption agreement  of  the  covenants  of  the  lease,  discussed  in  Zinwell 
Co.  V.  Ilkovitz,  144  N.  Y.  Supp.  815,  decided  herewith,  to  recover 
the  same  months'  rent.    The  landlord  may  simultaneously  pursue  his 

*9or  other  casas  <m  same  toplo  *  {  nviibbb  In  Deo.  A  Am.  Digs.  UOT  to  data,  4k  Rep'r  Indexes 
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remedy  against  these  defendants  and  their  assignors,  although,  of 
course,  he  can  have  but  one  satisfaction. 

For  the  reasons  assigned  in  the  opinion  in  Zinwell  Co.  v.  Ilkovitz, 
this  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


(88  Misc.  Bw.  186.) 

FERDINAND  BHRLICH,  Inc.  v.  LEVINB. 

(Supreme  Court,  Appellate  Term,  First  D^artment.    December  16,  1913.) 

1.  GOBFOBATIORS  (J  619*) — iBStJANCB  OF  CHSCKS — PsESUIIFTIONS — EVIDKHCE. 

The  presumption  that  a  check  signed  by  a  corporation  la  Issued  In  con- 
nection with  Its  budness  and  only  to  be  used  therefor  may  be  orercome, 
except  as  against  creditors,  by  proof  of  a  course  of  conduct,  between  the 
corporation  and  Its  officer  signing  checks,  showing  an  authorization  by 
the  corporation  of  the  use  of  checks  for  the  payment  of  the  officer's  per- 
sonal debts. 

[Ed.  Note.— For  other  cases,  see  Gorporatlona,  Cent  Dig.  H  2085,  2088- 
2089,  2091,  2003 ;   Dec.  Dig.  i  619.*] 

2.  Etidbncb  (i  354*) — Issuance  of  Checks — Cosfobate  BooKa 

Where,  in  an  action  by  a  corporation  for  money  had  and  rec^red,  based 
on  the  fact  that  defendant  had  received  a  check  drawn  In  the  name  of  the 
corporation,  by  Its  president,  In  payment  of  his  Individual  debt  due  to  de- 
fendant, It  appeared  that  the  president  delivered  the  check  to  def«idant 
without  consulting  any  one,  and  that  he  had  paid  other  personal  obliga- 
tions with  similar  checks  and  had  a  drawing  account  with  the  corpora- 
tion for  his  personal  expenses,  the  corporation  books  disclosing  sncb  a 
course  of  conduct  as  would  show  that  the  corporation  authorized  the  use 
of  Its  checks  In  payment  of  the  president's  Individual  debts,  the  same  be- 
ing charged  on  Its  books  as  advances  to  the  president  Individually  on  bis 
drawing  account,  was  admissible,  especially  where  the  use  of  the  corporate 
name  was  a  mere  cloak  for  the  president's  Individual  business. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {{  1432-1483;  Dec. 
Dig.  i  354.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict 

Action  by  Ferdinand  Ehrlich,  Incorporated,  against  Joseph  Maxi- 
milian Levine.  From  a  judgment  of  the  Municipal  Court  of  the  City  of 
New  York  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR.  JJ. 

Milton  J.  Bach,  of  New  York  City,  for  appellant. 

Solomon  Levi,  of  New  York  City,  for  respondent 

GUY,  J.  This  action  was  brought  to  recover  for  money  had  and 
received.  The  answer  admits  the  receipt  of  a  check  drawn  by  plaintiff 
from  one  Ferdinand  Ehrlich,  and  denies  the  material  all^^tions  of 
the  complaint  Ehrlich,  who  handed  defendant  said  check,  verified 
the  complaint  as  plaintiff's  president. 

The  proof  disclosed  a  family  business  incorporated  by  Ehrlich  in 

*For  other  casw  M*  lam*  topic  A  i  numbkb  In  Deo.  A  Am.  Diss.  UOT  to  iMta,  A  Kap'r  Indexes 
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his  name  for  $5,000;  he  holding  1  share  of  stock,  and  his  wife  and 
son-in-law  the  remaining  49  shares.  Ehrlich,  as  president,  conducted 
its  business  and  had  sole  authority  to  sign  all  its  checks.  The  other  two 
stockholders,  his  wife  and  son-in-law,  had  no  authority  to  do  anything 
except  vote  on  their  stock,  and  took  no  part  in  the  conduct  of  the  busi- 
ness. Ehrlich  received  no  salary.  The  corporation  never  declared 
any  dividends.  An  involuntary  bankruptcy  proceeding  was  filed 
against  Ehrlich  and  his  then  firm  in  1910,  and  he  and  they  have  never 
been  discharged  in  bankruptcy.  The  corporation  was  incorporated 
after  the  commencement  of  the  bankruptcy  proceedings. 

Defendant  admitted,  for  the  purposes  of  the  trial,  that  he  received 
the  $125  check,  which  was  drawn  by  Ehrlich,  as  president  of  the  cor- 
poration, to  defendant  for  his  services  as  an  attorney  to  Ehrlich  indi- 
vidually, and  that  he  rendered  no  services  to  or  for  the  corporation. 
Ehrlich  testified  that  he  signed  the  corporate  check  as  president,  and 
delivered  it  to  the  defendant,  without  consulting  any  one  else,  that  he 
paid  other  personal  obligations  with  similar  checks,  and  that  he  had 
a  drawing  account  with  the  corporation  for  his  personal  expenses.  De- 
fendant testified  that  he  was  employed  by  Ehrlich  to  collect  $4,000  for 
a  Mrs.  Goldsmith,  also  to  represent  Ehrlich  in  certain  dispossess  pro- 
ceedings brought  against  Ehrlich,  and  that  the  check  in  suit  was  de- 
livered by  Ehrlich  to  him  as  part  payment  for  said  services.  Defend- 
ant undertook  to  prove,  by  entries  in  the  books  of  the  corporation, 
what  items  were  diarged  to  Ehrlich  personally,  with  the  purpose  of 
proving  authorization  by  the  company  of  the  use  of  its  checks  to  pay 
Ehrlich's  personal  debts.  This  evidence  was  excluded,  under  defend- 
ant's exception. 

[1]  While  a  presumption  arises  that  a  check  signed  by  a  corpora- 
tion is  issued  in  connection  with  its  business  and  only  to  be  used  there- 
for, this  presumption  may  be  overcome,  except  as  against  creditors, 
by  proof  of  a  course  of  conduct  between  the  corporation  and  its  presi- 
dent showing  an  authorization  by  the  corporation  of  the  use  of  its 
checks  for  payment  of  personal  debts  by  its  president.  In  Ward  v. 
City  Trust  Co.,  192  N.  Y.  61,  70,  84  N.  E.  585,  588,  a  creditor's  ac- 
tion where  the  court  held  such  a  payment  void  as  against  creditors,  it 
says: 

"If,  for  Instance,  reasonable  Inquiry  •  •  •  had  tended  to  show  that  the 
check  really  belonged  to  Umsted  and  Klefer,  and  not  to  the  Hartman  Com- 
pany, or  that  Umsted  [the  president  of  the  company]  icaa  authorized  btf  the 
oompany  to  use  it  a»  he  proposed,  •  •  *  tuoh  ingviry  would  have  tended 
to  rebut  the  presumption  oj  illegal  use.  *  *  *  It  Is  settled  that,  If  no  In- 
quiry la  in  fact  made  to  dispel  the  presumption,  bnt  reasonable  Inquiry  would 
have  led  to  the  discovery  of  facts  which  would  have  dispelled  It,  the  purchaser 
of  the  paper  Is  entitled  to  the  benefit  thereof,  the  same  as  If  he  had  learned 
them  by  proper  investigation.  Wilson  y.  Met.  EL  Ey.  Co.,  120  N.  T.  143,  145, 
24  N.  E.  384,  17  Am.  St  Rep.  625." 

[2]  Evidence  contained  in  the  corporation  books  of  such  a  course 
of  conduct  as  would  show  that  the  corporation  authorized  the  use  of 
its  checks  in  payment  of  Ehrlich's  individual  debts,  the  same  being 
charged  on  its  books  as  advances  to  Ehrlich  individually  on  his  draw- 
ing account,  and  evidence,  possibly,  of  the  entry  on  the  corporation 
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books  of  this  particular  item,  as  a  payment  by  the  company  to  Bhrlich, 
was  competent  and  relevant  to  the  issues,  particularly  where  the  evi- 
dence points  strongly  to  the  use  of  a  corporation  name  as  a  mere 
cloak  for  individual  business  enterprise.  The  exclusion  of  this  testi- 
mony was  therefore  prejudicial  error  and  calls  for  a  reversal. 

Judgment  reversed,  and  a  new  trial  ordered,-  with  costs  to  appellant 
*to  abide  the  event    All  concur. 


(83  Misc.  Rep.  im) 

INTERBORO  BREWING  CO.,  Inc.,  v.  INDEPENDENT  CJONSUMEBS* 

ICE  CO.,  Inc. 

(Snpreme  Court,  Appellate  Term,  First  Department    December  16,  191S.) 

1.  Balm  (f  128») — "Rescission"— Statutk. 

Under  Sales  Act  (Laws  1911,  c.  671)  {  160,  snbd.  2,  providing  that  wlien 
a  buyer  has  been  granted  a  remedy  by  rescission,  etc.,  no  otiier  remedy 
can  thereafter  be  granted,  the  buyer  refused  to  receive  deHveiies  t)ecatise 
of  the  seller's  breach  of  warranty  in  the  quality,  and  the  seller's  un- 
equivocal refusal  to  deliver  a  better  quality,  while  a  termination  of  the 
contract  was  not  a  "rescission,"  so  as  to  defeat  other  remedies  by  the 
buyer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  ||  267,  277 ;  Dec.  Dig. 
f  128.* 
For  other  deflnltloiis,  see  Words  and  Phrases,  vol.  7,  p.  6139.] 

2.  Sales  (§  427*) — Bbkaoh  or  WAnaANTT — Remkdt  of  Buteb. 

The  buyer  of  goods  under  a  contract  warranting  their  quality  may.  as 
to  gpods  already  delivered  and  accepted,  sue  for  damages  for  breach  of 
warranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  |  1189;  Dec  Dig.  | 
427.»] 

3.  Sauis  (I  405*) — Rekkdiks  or  Buteb — Action  for  Daicaoks. 

Where  a  seller  refuses  to  deliver  goods  in  the  future  according  to  the 
terms  of  his  executory  contract  the  buyer  may  recover  the  damages  re- 
sulting from  such  breach. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  H  1147-1155;  Dea 
Dig.  I  406.»] 

4.  Sales  (I  391*) — Contbaot — Deposit  fob  Secubitt. 

Under  a  contract  for  the  sale  and  delivery  of  a  certain  quantity  of  Ice 
dally,  with  a  deposit  by  the  buyer  to  secure  performance  of  the  contract 
there  was  an  implied  covenant  on  the  part  of  the  seller  to  return  the 
money  forthwith,  if  by  its  own  act  it  prevented  the  buyer's  performance  of 
the  contract 

[Ed.  Note:— For  other  cases,  see  Sales,  Gent  Dig.  §{  1110-1127;  Dea 
Dig.  S  391.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  the  Interboro  Brewing  Company,  Incorporated,  against 
the  Independent  Consumers'  Ice  Company,  Incorporated.  From  an 
order  sustaining  a  demurrer  to  three  counterclaims,  defendant  ap- 
peals. Reversed,  and  demurrer  overruled,  with  leave  to  plaintiff  to 
reply. 

Argued  December  term,  1913,  before  SEABURY,  GUY,  and  BI- 

JUR.  JJ. 

•For  otiier  cues  see  wm*  topic  ft  t  NiniBaB  in  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Louis  Halle,  of  New  York  City  (Oswald  N.  Jacoby,  of  New  York 
City,  of  counsel),  for  appellant. 

Henry  A.  Rubino,  of  New  York  City,  for  respondent. 

BIJUR,  J.  The  complaint  sets  out  a  cause  of  action  for  the  agreed 
price  of  ice  delivered  by  plaintiff  to  defendant  for  the  period  Sep- 
tember 1  to  13,  1913,  pursuant  to  an  agreement  between  the  parties 
dated  April  22d  of  that  year.  The  counterclaims  plead  the  agreement 
between  the  parties,  from  which  it  appears  that  plaintiff  agreed  to 
furnish  defendant  with  ice  "satisfactorily  frozen  so  as  to  be  mer- 
chantable" at  an  agreed  price,  the  same  to  be  delivered  daily  and 
paid  for  bimonthly.  The  defendant  deposited  with  plaintiff  $3,000 
"for  the  faithful  performance  of  the  conditions  under  this  agreement," 
which,  if  the  defendant  "faithfully  carries  out  the  terms  and  covenants 
in  this  agreement  up  to  and  including  December  31,  1913/'  the  plain- 
tiff agreed  to  return  to  the  defendant. 

Under  the  first  counterclaim  the  defendant  alleges  that  the  ice  de- 
livered by  plaintiff  up  to  the  time  of  their  disagreement  did  not  con- 
form to  the  warranty  to  defendant's  damage  of  over  $6,000.  The 
defendant  also  pleads  that  on  September  15,  1913  (the  time  of  the 
disagreement),  the  defendant  notified  plaintiff  that  the  defendant  would 
not  receive  this  unsatisfactory  character  of  ice  in  the  future,  and  that 
plaintiff  informed  the  defendant  that  it  would  make  no  deliveries  of 
other  quality  or  character;  that  the  next  deliveries  offered  by  the 
plaintiff  were  not  in  conformity  with  the  warranty,  and  were,  uiere- 
fore,  rejected  by  the  defendant,  which  then  "terminated  the  agree- 
ment." As  a  secMid  counterclaim,  defendant  asks  damages  for  plain- 
tiff's failure  to  perform  the  remaining  term  of  the  agreement  (Sep- 
tember 15  to  December  31,  1913J.  The  third  counterclaim  seeks  the 
return  of  the  $3,000  cash  security. 

The  learned  court  below  was  evidently  of  opinion,  and  respondent 
now  insists  in  its  brief,  that  defendant  has  rescinded  the  contract, 
and  that,  consequently,  it  cannot  successfully  maintain  the  first  and  sec- 
ond counterclaims,  because,  under  L.  1911,  c.  571,  §  150  (commonly 
known  as,  the  Sales  Act),  the  buyer  by  rescinding  has  exercised  its 
election  and  cannot  now  recover  damages.  Subdivision  2  of  the  act 
renders  each  of  the  four  remedies  exclusive.  The  third  counterclaim 
has  been  condemned  as  prematurely  interposed. 

[  1  ]  I  do  not  agree  with  any  of  these  contentions.  In  the  first  place, 
although  the  defendant  has  unfortunately  used  a  phrase  likely  to  be 
misunderstood  when  claiming  that  it  has  "terminated  the  agreement," 
these  words  must  be  read  in  connection  with  the  remaining  allegations 
of  the  counterclaim,  from  which  it  clearly  appears  that  defendant 
alleges  that  as  to  the  past  deliveries  plaintiff  has  broken  the  warranty, 
and  as  to  future  deliveries  has,  by  its  unequivocal  declaration,  broken 
the  agreement  by  refusal  to  perform  it  according  to  the  terms  thereof, 
and  that  defendant  is  entitled  to  damages  for  these  respective  breaches. 
Although  the  contract  has,  in  a  sense,  been  thus  terminated,  because 
it  is  no  longer  being  performed  by  either  party — ^not  by  tiie  plain- 
tiff, because  it  has  refused  to  perform,  and  not  by  the  defendant, 
because  plaintiff's  refusal  has  made  defendant's  performance  impos- 
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fiible — such  termination,  if  that  term  be  applicable,  is  in  no  wise  equiv- 
alent to  a  rescission.  The  language  of  the  Court  of  Appeals  in  Elter- 
man  v.  Hyman,  192  N.  Y.  113,  126,  84  N.  E.  937,  942  (127  Am.  St 
Rep.  862,  IS  Ann.  Cas.  819),  is  directly  in  point.    The  court  there  said: 

"The  termination  of  a  contract  as  to  the  fatnre  by  one  party,  owing  to  tbe 
default  of  the  other,  Is  a  resdsslon  neither  ab  Initio  nor  in  any  tme  i 


Since,  therefore,  there  has  been  no  rescission  of  the  contract  pur- 
suant to  paragraph  "d"  of  subdivision  1  of  section  150  of  the  act, 
there  is  no  need  of  discussing  the  eflfect  of  a  rescission  thereunder. 

[2,  3]  I  can  find  nothing  in  the  act  to  change  the  rules  of  law  as 
they  had  previously  existed,  and  as  applicable  to  the  case  at  bar,  that 
in  a  contract  for  the  delivery  of  goods  with  warranty  of  their  quality 
a  purchaser  may,  as  to  goods  already  delivered  and  accepted  by  him, 
sue  for  damages  for  breach  of  the  warranty,  and,  where  the  seller 
refuses  to  deliver  goods  in  the  future  according  to  the  terms  of  the 
contract,  recover  also  from  seller,  as  in  every  case  of  breach  of  an 
executory  contract,  the  damages  resulting  from  such  a  breach. 

[4]  As  to  the  third  counterclaim,  while  it  is  true  that  plaintiff  in 
the  s^greement  promised  to  return  the  deposit  only  on  December  31. 
1913,  the  deposit  was  solely  to  secure  the  performance  by  the  defend- 
ant of  the  terms  of  the  agreement,  which  performance  has  now  been 
rendered  impossible  by  plaintiff's  refusal  to  carry  out  the  contract. 
For  the  purposes  of  this  appeal  it  matters  not  whether  we  regard  the 
contract  as  terminated,  and  therefore  the  money  in  the  hands  of  the 
plaintiff  as  having  become  immediately  the  property  of  the  defend- 
ant, who  is  thereupon  entitled  to  sue  therefor  as  "for  money  had  and 
received"  or  whether — ^which  I  regard  as  the  more  correct  view — 
we  treat  the  agreement,  upon  familiar  principles,  as  containing  an 
implied  covenant  on  the  part  of  the  plaintiff  to  return  the  money 
forthwith,  if  by  its  own  act  it  prevents  defendant's  performance  of 
the  agreement  to  secure  which  plaintiff  was  entitled  to  retain  posses- 
sion of  the  money  until  December  31st.  See  Genet  v.  Del.  &  H. 
Canal  Co.,  136  N.  Y.  593,  32  N.  E.  1078,  19  L.  R.  A.  127;  Risley 
V.  Smith,  64  N.  Y.  576. 

Order  reversed,  willi  $10  costs  and  disbursements,  and  demurrer 
overruled,  with  $10  costs,  with  leave  to  plaintiff  to  reply  to  the  counter- 
claims within  six  days,  upon  payment  of  costs  in  this  court  and  in 
the  court  below.    All  concur. 


(S3  Misc.  Bep.  116.) 

BLUM  et  al.  v.  JUBICK. 
(Supreme  Conrt,  Appellate  Term,  First  Department    December  IS,  1813.) 
1,  Pathent  (I  60*) — StTFFiontNOT  or  ALLEaATiona. 

The  answer  In  an  action  on  an  account  stated  and  for  money  loaned  al- 
leged that  "defendant  delivered  to  the  plaintiffs,  and  the  plaintiffs  received 
from  him  for  and  on  account  of  said  debt,"  defendant's  notes  payable  to 
plaintiffs,  or  order,  which  "were  partly  to  cover  the  alleged  debts  and 
partly  for  goods  or  cash  advancement  which  plaintiffs  might  bay  or 
make,"  and  that  thereafter  "plaintiffs  had  said  notes  cashed  wltb  tbe 

*For  ottier  cases  see  Mm«  topic  A  I  MVMBaB  In  Dec.  A  Am.  Digs.  UOT  to  date,  *  Rep'r  laderes 
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correspondent  of  defendant  and  procured  the  face  value  for  tfaem,  thns  re- 
imbursing themselves  and  having  the  alleged  Indebtedness  paid  in  fulL" 
Beld,  that  the  answer  did  not  sufficiently  allege  payment  of  the  debt  sued 
for. 

[Ed.  Note. — For  other  cases,  see  Payment,  Cent.  Dig.  if  144-148;  Dee. 
Dig.  i  60.*] 

2.  Payment  (§  17*) — Sutfiodbwct. 

A  showing  that  notes  given  by  defendant  to  plaintiff  were  "discounted" 
by  plaintiff  with  a  bank,  which  "happened  to  be"  defendant's  correspond- 
ent, would  not  show  payment  thereby  of  a  debt  due  from  defendant  to 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Payment,  Cent  Dig.  {{  70-77;  Dec.  Dig. 
I  17.») 

Guy,  T.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Harris  Blum  and  others,  doing  business  as  Harris  Blum 
&  Sons,  against  Louis  Jurick.  From  an  order  denying  plaintiffs'  mo- 
tion for  judgment  on  the  pleadings,  plaintiffs  appeal.  Reversed,  and 
motion  granted. 

Argued  December  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR.  JJ. 

Bumstine  &  Geist,  of  New  York  City,  for  appellants. 

Sol  PriedUnd,  of  New  York  City,  for  respondent 

BIJUR,  J.  The  complaint  sets  out  two  causes  of  action;  one  on 
account  stated  and  one  for  moneys  loaned.  The  answer  contains  no 
denials,  but  an  affirmative  defense  alle^ng  "that  defendant  delivered 
to  the  plaintiffs,  and  the  plaintiffs  received  from  him  for  and  on  ac- 
count of  said  debt,"  defendant's  promissory  notes,  payable  to  plain- 
tiffs, or  order,  which  notes  "were  partly  to  cover  the  alleged  debts  and 
partly  for  goods  or  cash  advancement  which  plaintiffs  might  buy  or 
make  in  New  York,  *  *  *  and  that  thereafter  plaintiffs  had  said 
notes  cashed  with  the  correspondent  of  defendant  *  *  *  and  pro- 
cured the  face  value  for  them,  thus  reimbursing  themselves  and  having 
the  alleged  indebtedness  paid  in  full."  The  answer  then  sets  up  a 
counterclaim  for  the  balance  of  the  face  value  of  said  notes  over  the 
amount  of  such  indebtedness. 

[1]  It  seems  to  me  to  be  evident  that  defendant  has  sought  by  these 
allegations  to  convey  the  impression  that  he  claims  that  the  debt  was 
paid  in  some  way  by  the  defendant,  but  without  alleging  that  fact. 
He  does  not  say  that  the  notes  were  given  or  received  in  payment  of 
the  debt,  but  tries  to  convey  that  impression  by  saying  that  they  were 
given  and  received  "for  and  on  account  of  said  debts."  Whatever  in- 
ference might,  however,  be  drawn  from  this  phraseology,  to  the  effect 
that  the  notes  were  accepted  in  payment  of  the  debt,  is  dispelled  by 
the  further  pleading: 

"That  plaintiffs  cashed  the  notes  with  the  correspondent  of  defendant,  thus 
reimbursing  themselves  and  having  the  alleged  Indebtedness  paid  in  full." 

Having  in  this  way  n^atived  the  notion  first  sought  to  be  conveyed, 
that  the  notes  were  received  in  payment,  defendant  endeavors  to  in- 
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timate  that  the  debts  were  really  paid  in  this  cash  which  the  plaintiffs 
received  from  the  notes.  But  defendant  is  careful  to  avoid  pleading 
that  this  cash  was  received  from  the  defendant,  alleging  only  that  it 
was  received  from  the  "correspondent"  of  defendant,  which,  of  course, 
is  quite  meaningless  so  far  as  any  legal  effect  is  concerned. 

Defendant's  counsel  interpreted  this  pleading  to  mean  that  the  notes 
were  discounted  by  the  f^intiifs  with  a  bank  which  happened  to  be 
the  correspondent  of  the  defendant. 

[2]  If,  therefore,  this  answer  and  counterclaim  be  taken  at  its  face 
value,  it  is  meaningless,  and  judgment  should  be  granted  thereon  in 
favor  of  plaintiffs.  If,  disregarding  the  form,  we  deal  with  the  sub- 
stance, and  treat  the  pleading  as  meaning  what  defendant's  counsel 
claims  it  means,  it  sets  up  no  defense  of  pa3nnent.  From  either  point 
of  view  it  is  insufficient. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion 
granted,  with  $10  costs,  with  leave  to  defendant  to  plead  over  within 
six  days,  upon  payment  of  costs  in  this  court  and  in  the  court  below. 

SEABURY,  J.,  concurs.    GUY,  J.,  dissents. 

^83  MlBC.  Bep.  139.) 

ROBERTS  T.  SCHANZ. 

(Snpreme  Conrt,  Appellate  Term,  First  Department    December  16, 1918.) 

Mabteb  and  Sebvant  (I  301*) — ^iNJxmncs  to  Thibd  Pebson — Aoenct  or  Sav- 
ant. 

Where  the  driver  of  the  antomobUe'  which  injured  plalntUI  was  the 
owner's  niece,  who,  while  residing  In  his  household,  was  not  then  operat- 
ing bis  machine  for  any  general  or  special  purpose  of  the  owner,  but  for 
her  own  purpose,  the  owner  was  not  liable  for  her  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  U  1210- 
1216;  Dec.  Dig.  $  301,*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Martin  Roberts  against  Joseph  Schanz.  From  judgment 
for  plaintiff,  defendant  appeals.    Reversed,  and  a  new  trial  granted. 

Argued  October  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR,JJ. 

Samuel  Greason,  Jr.,  of  New  York  City,  for  appellant 

Edward  A.  Scott,  of  New  York  City,  for  respondeiit. 

GUY,  J.  This  action  was  brought  to  recover  for  a  personal  injury 
sustained  by  plaintiff  from  being  run  down  by  defendant's  automobile 
while,  it  is  alleged,  it  was  being  driven  at  an  excessive  speed  by  de- 
fendant's niece,  with  defendant's  "knowledge,  consent,  and  approval." 
The  answer  admits  the  operation  of  the  automobile  by  defendant's 
niece,  but  denies  that  it  was  being  operated  by  defendant,  or  by  any 
one  in  his  employ  or  under  his  control. 

Plaintiff's  evidence  as  to  the  happening  of  the  accident  was  not 
sufficient  to  charge  the  driver  of  the  machine  with  negligence,  even  if 

*For  otber  casM  sm  suns  topic  a  i  nvmbgs  in  Dec.  ft  Am.  Digs.  19OT  to  date,  *  R«o'r  Indezat 


Digitized  by 


Google 


Sup.  Ct)  CHAIiUBBS  y.  mTBFHT  825 

defendant  were  responsible  therefor.  The  evidence,  however,  is  that 
the  driver,  a  niece  of  the  defendant,  residing  in  his  hotisehold,  was 
not  operating  the  machine  for  the  general  purposes,  or  any  special 
purpose,  of  the  defendant,  but  for  her  own  purposes.  Defendant 
could  not,  therefore,  be  held  liable  for  her  negligence,  even  had  such 
negligence  been  proven.  Maher  v.  Benedict,  123  App.  Div.  579,  580, 
108  N.  Y.  Supp.  228;  Cunningham  v.  Castle,  127  App,  Div.  580,  586, 
588,  111  N.  Y.  Supp.  1057;  Douglass  v.  Hewson,  142  App.  Div.  166, 
168,  127  N.  Y.  Supp,  220;  Doran  v.  Thomsen,  76  N.  J,  Law,  754,  71 
AU,  296,  19  L.  R,  A.  (N.  S,)  335,  131  Am.  St.  Rep.  677. 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event    All  concur. 


CHALMERS  v,  MTJRPHT  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    December  18,  1913.) 

AonoR  (t  88*) — Causbs  or  Aonon. 

Wbere  plaintiff,  who  controlled  tbe  stock  of  one  chemical  company  and 
owned  stock  in  a  second  chemical  company  which  bad  licensed  the  first  to 
mannfactare  one  of  its  patented  products,  was  Induced  by  defendants' 
fraudulent  misrepresentation  to  sell  his  stock  in  the  first  company  for 
much  leas  than  its  true  valve,  and  by  reason  of  defendants'  purchase  of 
the  first  company  they  became  licensed  to  manufacture  the  product  of  the 
second  company  without  paying  it  a  royalty,  damaging  plaintiff  as  a  stock- 
holder, plaintiff  has  but  a  single  cause  of  action  for  fraud  and  deceit  aris- 
ing out  of  the  transaction,  although  he  may  be  entitled  to  different  items 
of  damages,  and  hence,  thongji  the  two  items  were  stated  in  separate 
counts,  the  complaint  is  not  open  to  demurrer  for  Improper  Joinder  of 
causes  of  action. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent  Dig.  H  649, 665 ;  Dec.  Dig. 
|88.»] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Harry  B.  Chalmers  against  Franklin  Murphy  and  the 
Murphy  Varnish  Company  and  another.  From  an  order  sustaining  a 
demurrer  to  the  second  amended  complaint,  plaintiff  appeals.  Re- 
versed 

See,"  also,  157  App.  Div.  918,  142  N.  Y.  Supp.  1112. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ, 

Harold  A,  Content,  of  New  York  City  (George  Gordon  Battle,  of 
New  York  City,  on  the  brief),  for  appellant 
Howard  E,  White,  of  New  York  City,  for  respondents. 

LAUGHLIN,  J,  The  grounds  upon  which  the  demurrer  was  inter- 
posed are  that  it  appears  upon  the  face  of  the  second  amended  com- 
plaint that  the  two  causes  of  action  therein  pleaded  have  been  improp- 
erly united,  in  that  they  do  not  belong  to  any  one  of  the  several 
subdivisions  of  section  4&4  of  the  Code  of  Civil  Procedure,  are  not  con- 
sistent with  each  other,  do  not  arise  out  of  the  same  transaction,  and 
that  one  is  on  contract  and  the  other  in  tort, 
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After  the  service  of  the  original  complaint,  the  respondents  moved 
for  an  order  requiring  the  plaintiff  to  separately  state  and  niunber  his 
causes  of  action.  The  plaintiff  in  the  original  complaint,  as  in  the 
one  now  before  the  court,  alleged  thai  he  owned  more  than  a  con- 
trolling interest  in  and  in  fact  nearly  all  the  capital  stock  of  the  Chal- 
mers Chemical  Company,  a  West  Virginia  corporation,  which  was  en- 
gaged in  selling  a  varnish  remover  known  as  "Phenoid"  pursuant  to  a 
license  from  the  Chadeloid  Chemical  Company,  also  a  West  Virginia 
corporation,  which  owned  letters  patent  for  the  manufacture  of  Phe- 
noid, and  that  the  defendants  by  false  and  fraudulent  representations 
induced  him  to  sell  his  stock  for  less  than  its  value  to  his  damage  in 
the  sum  of  $102,218.52,  and  that  he  also  owned  150  shares  of  the 
capital  stock  of  the  Chadeloid  Company,  and  that  such  capital  stock 
and  his  interest  in  the  company  was  injured  to  the  extent  of  $18,000 
by  the  sale  of  his  stock  in  the  Chalmers  Company,  owing  to  the  fact 
that  the  defendants,  who  owned  and  controlled  another  corporation 
known  as  the  Ideal  Manufacturing  Company,  which  was  paying  the 
Chadeloid  Company  a  royalty  of  $15,000  per  annum  for  a  license  to 
use  its  patents  in  the  manufacture  of  Phenoid,  were  thereW  enabled 
to  manufacture  and  sell  Phenoid  through  the  Chalmers  Company, 
which  had  a  free  license  so  to  do. 

The  motion  to  have  the  causes  of  action  separately  stated  and  num- 
bered was  denied  on  the  theory,  as  shown  by  the  memorandum  opin- 
ion, that  only  one  cause  of  action  embracing  two  items  of  damage  was 
stated.  Plaintiff  thereupon,  evidently  with  a  view  to  meeting  some 
criticism  on  his  pleading,  amended  the  complaint  by  allegii^  more 
definitely  the  manner  in  which  he  claimed  his  stock  and  interest  in  the 
Chadeloid  Compamr  were  damaged  by  the  sale  of  his  stock  in  the  Chal- 
mers Company.  The  respondents  then  renewed  their  motion  to  have 
the  causes  of  action  separately  stated  and  numbered,  and  that  motion 
was  granted.  Plaintiff  thereupon  served  the  present  pleading,  known 
as  the  second  amended  complaint.  Respondents  next  moved  to  re- 
quire plaintiff  to  elect  between  his  causes  of  actic»i.  That  motion  was 
denied  at  Special  Term,  and  on  appeal  the  order  was  affirmed,  without 
opinion  by  this  court.  Respondents  then  interposed  the  demurrer  from 
the  order  sustaining  which  this  appeal  has  been  taken. 

In  addition  to  facts  which  need  not  be  restated,  the  plaintiff  allies 
in  the  first  count  that  he  was  in  control  of  and  managed  the  Chalmers 
Company ;  that  the  defendants  Mears  and  Stewart  were  in  its  employ ; 
that  all  of  the  defendants  conspired  to  injure  it  by  spreading  false  rep- 
resentations with  respect  to  the  merits  of  Phenoid,  which  it  was  manu- 
facturing and  selling  pursuant  to  said  license,  by  underbidding  it  in 
the  sale  of  competing  products,  by  corruptly  influencing  purchasers  in 
giving  competing  products  a  preference,  by  representing  that  respond- 
ents, or  one  of  them,  or  a  concern  associated  with  or  allied  with  them, 
had  acquired  a  controlling  interest  in  the  Chadeloid  Company  and  were 
therefore  at  liberty  to  manufacture  and  sell  Phenoid  without  paying 
a  royalty  and,  in  effect,  could  sell  it  as  well  as  their  own  products  if 
they  deemed  it  as  valuable ;  that  it  was  no  longer  necessary  for  the 
Ide^  Company  to  pay  the  royalty  of  $15,000  per  annum  to  the  Chade- 
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loid  Company;  diat  these  representations,  with  respect  to  the  ability 
of  the  respondents  and  defendant  Bissell  to  injure  and  destroy  the 
business  of  the  Chalmers  Company  and  its  stock  and  other  representa- 
tions calculated  to  have  a  like  effect,  were  false  and  were  made  to 
plaintiff  to  induce  him  to  sell  his  stodc  to  defendant  Mears  under  an 
agreement  that  the  latter  would  not  assign  or  otherwise  dispose  of  it 
to  the  respondents  or  to  defendant  Bissell  or  to  any  interest  allied  with 
them,  whereas  he  was  acting  for  them  in  its  purchase;  that  plaintiff 
was  thus  induced  to  sell  the  stock  for  $15,000,  when  it  was  worth 
$117,218.52. 

In  the  second  count  plaintiff  realleges,  by  reference,  most  of  the  al- 
legations of  the  first,  and  further  alleges  that  the  Chadeloid  Company 
had  granted  to  the  Ellis-Chalmers  Company  and  to  its  successor,  the 
said  Chalmers  Company,  a  free  license  to  manufacture  and  sell  Phe- 
noid  under  its  letters  patent,  and  was  receiving  from  the  Ideal  Manu- 
facturing Company,  for  a  like  license  to  manufacture,  the  sum  of 
$15,000  per  annum;  that  respondents  and  defendant  Bissell  owned 
and  controlled  the  Ideal  Manufacturing  Company;  that  plaintiff 
owned  150  shares  of  stock  in  the  Chadeloid  Company;  that  plaintiff 
was  fraudulently  induced  to  sell  his  stock  in  the  Chalmers  Company 
to  Mears,  who  immediately,  in  violation  of  his  agreement  with  plain- 
tiff, transferred  it  to  respondents  and  to  defendant  Bissell,  who,  un- 
beknown to  plaintiff,  were  in  reality  the  purchasers,  a:nd  thereby  they 
acquired  a  free  license  to  use  the  Chadeloid  Company's  patent  and  be-  ' 
'Came  relieved  of  the  payment  of  $15,000  pei*  annum  for  the  privilege 
■of  manufacturing  and  selling  through  the  Ideal  Manufacturing  Com- 
pany ;  and  that  thereby  the  value  of  stock  in  the  Chadeloid  Company 
was  decreased  and  the  value  of  the  plaintifTs  shares  therein  was  re- 
■duced  by  the  sum  of  $18,000.    Judgment  was  demanded  for  both  items. 

The  plaintiff  by  bringing  this  action  has,  of  course,  affirmed  the  sale 
■of  his  stock  in  the  Chalmers  Company.  The  respondents  contend  that 
the  recovery  must  therefore  be  limited  to  the  difference  between  the 
price  received  for  the  stock  and  the  market  value  thereof  at  the  time 
he  was  fraudulently  induced  to  part  with  the  title,  and  that  his  cause 
of  action,  if  any,  with  respect  to  the  depreciation  in  value  of  the 
Chadeloid  Company  stock  or  his  interest  in  that  company,  is  for  the 
breach  of  the  agreement  by  the  purchaser  of  his  Chalmers  Company 
stodc  not  to  sell  it  to  the  respondents  and  to  the  defendant  Bissell. 
The  argument  made  in  support  of  the  appeal  appears  to  be  that  the 
plaintiff  has  two  causes  of  action,  both  sounding  in  tort  and  based  on 
the  fraudulent  representations  with  respect  to  the  sale  of  his  stock,  and 
therefore  arising  out  of  the  same  transaction  and  consistent  with  each 
■other  and  joinable  pursuant  to  the  provisions  of  section  484,  subd.  9, 
•of  the  Code  of  Civil  Procedure.  It  is  quite  plain  that  both  complaints 
■of  the  plaintiff  with  respect  to  damages  are  based  on  the  fraudulent 
representations  by  which  he  was  induced  to  sell  his  stock.  We  are  of 
opinion,  however,  that  such  fraudulent  representations  gave  rise  to 
but  a  single  cause  of  action  on  which  the  plaintiff  may  be  entitled  to 
recover  different  items  of  damages.  The  affirmance  by  this  court  of 
*ht  order  denying  the  motion  to  require  the  plaintiff  to  elect  between 
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the  causes  of  action,  in  form  pleaded,  was  not  a  decision  tliat  the  com- 
plaint set  forth  two  causes  of  action. 

We  now  express  no  opinion  with  respect  to  plaintiff's  right,  on  the 
facts  alleged,  to  recover  both  items  of  damages.  We  merely  hold  that 
he  has  one  cause  of  action  for  all  of  the  damages  sustained  by  the  false 
representations  by  which  he  was  induced  to  sell  his  stock.  He  cannot 
make  separate  causes  of  action  out  of  the  different  items  of  dama^^es 
which  he  sustained  through  the  same  wrong.  The  demurrer  therefore 
should  have  been  overruled. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  demurrer  overruled,  with  $10  costs,  but  with  leave 
to  withdraw  demurrer  and  answer  on  pa^nent  of  the  costs,  of  the  ap- 
peal and  of  the  demurrer. 

INGRAHAM,  P.  J.,  and  McLAUGHLIN  and  CLARKE,  JJ.,  con- 
cur.   SCOTT,  J.,  concurs  in  result. 


(169  App.  Ettv.  505.) 

8PITZBR  ▼.  HEALT  et  sL 

(Supreme  Court,  Appellate  Division,  First  Department    December  19,  1913.) 

Masteb  aud  Ssbvant  (S  330*) — Dkath  or  SEBVAnT — Evidknox — SnmciEsrcT. 
,  In  an  action  for  the  wrongful  deatb  of  a  servant  of  a  contractor,  wliile 

placing  fireproof  partitions  around  the  elevator  shaft  of  defendant's  build- 
ing, evidence  held  Insuffldent  to  show  that  the  servant,  who  met  hia  deatb 
in  the  elevator  shaft,  was  free  from  contributory  negligence,  and  tbat  de- 
fendant's operator  was  guilty  of  negdgence. 

[Ed.  Not& — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  IS  1270- 
1272;  Dec.  Dig.  i  880.*] 
Laugblln  and  Hotcbklss,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Flora  Spitzer,  as  administratrix  of  Joseph  Spitzer,  de- 
ceased, against  A.  Augustus  Healy  and  another.  From  a  judgment 
for  plaintiff,  and  an  order  denying  their  motion  for  new  trial,  defend- 
ants appeal.    Reversed  and  remanded. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SCOTT,  and  HOTCHKISS,  JJ. 

James  J.  Mahoney,  of  New  York  City  (Adolph  F.  Bruenner,  of 
Brooklyn,  of  counsel),  for  appellants. 
Morris  Cukor,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  plaintiff  as  administratrix  of  Joseph  Spitzer,  de- 
ceased, has  recovered  a  judgment  for  damages  for  the  death  of  her  in- 
testate, caused,  as  it  is  dleged,  by  the  negligence  of  appellants'  servant 
in  operating  an  elevator.  The  appellants,  owners  of  a  loft  building  in 
the  city  of  New  York,  had  employed  certain  contractors  named  Smith 
to  remove  the  old  sheet  iron  partitions  inclosing  the  elevator  shafts  in 
the  building  and  to  put  up  fireproof  partitions  in  place  thereof.  Plain- 
tiff's intestate  was  an  employe  of  the  contractors,  and  immediately  be- 
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fore  the  accident  had  been  working  on  the  seventh  floor  of  the  build- 
ing. 

There  were  three  elevators  in  a  row,  the  center  one  being  used  as 
a  passenger  elevator,  and  the  outside  ones  as  freight  elevators.  It  was 
in  the  shaft  of  one  of  the  latter  elevators  that  plaintiff's  intestate  was 
killed.  At  this  time  the  old  doors  had  been  taken  off,  and  deceased 
and  another  workman  had  been  engaged  in  putting  in  place  iron  cas- 
ings or  lintels  to  receive  the  new  doors,  which  were  to  be  installed  by 
another  contractor.  There  was  an  iron  beam  at  the  floor  level,  running 
across  the  elevator  shaft  at  right  angles  to  the  line  of  the  opening  into 
the  shaft.  The  elevator  car  was  balanced  by  heavy  iron  counter- 
weights which  descended  as  the  car  ascended,  and  vice  versa,  and 
which  ran  quite  cl6se  to  the  iron  beam  above  described.  The  con- 
tractors had  arranged  with  the  engineer  and  elevator  operator  that  the 
car  itself  should  be  used  as  a  platform  or  scaffold  for  the  men  when 
obliged  to  work  within  the  shaft,  and  a  platform  was  constructed  on 
top  of  the  car  for  this  purpose.  Shortly  before  the  accident  happened 
deceased  and  another  man  had.  been  standing  on  this  platform  prose- 
cuting the  work.  A  call  came  for  the  elevator  to  go  to  a  lower  floor, 
and  by  direction  of  the  operator  deceased  and  his  coworker  had  left 
the  car  and  landed  on  the  seventh  floor ;  the  operator  saying  that  he 
would  return  shortly.  For  some  reason  he  was  detained  for  about  half 
an  hour.  When  he  started  the  car  up,  the  counterweights,  of  course, 
descended,  and  as  they  did  so  caught  deceased,  who  was  standing 
wholly  or  partly  on  the  cross-beam,  and  crushed  him  to  death. 

The  n^ligence  attributed  to  the  operator  is  that  he  failed  to  give 
warning,  by  calling  out,  before  he  started  his  car  up.  He  swears  that 
he  did  call  out,  but  there  was  evidence  from  which  the  jury  might  have 
found  that  he  was  in  error  in  this  respect.  On  the  whole  evidence 
it  is  difficult  to  say  just  how  deceased  came  to  be  where  he  was  when 
he  was  struck.  There  was  evidence  tending  to  show  that,  at  times,  men 
engaged  on  similar  work  in  the  building  were  in  the  habit  of  standing 
with  one  foot  on  the  floor  and  the  other  foot  on  the  cross-beam  or 
girder,  standing,  as  some  of  the  witnesses  expressed  it  "catecornered," 
and  one  witness  said  that  some  10  or  15. minutes  before  the  accident 
he  had  seen  the  deceased  in  this  position.  No  one  else  saw  him  there, 
although  there  were  others  in  a  position  to  see,  and  it  did  not  appear 
that  any  work  on  which  he  was  then  engaged  required  him  to  so  stand. 
Furthermore,  the  position  in  which  his  body  lay  after  it  had  been 
crushed  by  the  counterweights  indicated  that  he  must  have  been  stand- 
ing with  both  feet  on  the  cross-beam. 

It  is  difficult  to  accept  this  version  of  the  accident  But,  even  if  it 
were  accepted,  it  would  not  follow  that  the  plaintiff  is  entitled  to  re- 
cover. The  situation  was  that  deceased  had  been  working  on  top  of 
the  elevator  car,  that  he  had  been  told,  and  had  every  reason  to  be- 
lieve, that  the  car  would  soon  return,  and  might  return  at  any  moment. 
Under  these  circumstances,  it  seems  to  be  clear  that  he  voluntarily 
placed  himself  in  a  position  of  danger,  without  taking  any  precaution 
by  prearrangement  with  the  operator,  or  by  calling  out,  to  avoid  the 
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risk  of  an  accident  Nor  was  the  operator  called  upon,  under  all  die 
circumstances,  to  anticipate  that  deceased  would  be  in  a  position  in- 
volving danger,  not  from  the  ascending  car,  but  from  the  descending 
counterweights.  The  case,  as  it  seems  to  us,  while  it  does  not  actually 
resemble  as  to  the  facts  Lynch  v.  Elektron  Mfg.  Co.,  195  N.  Y.  171, 
88  N.  E.  48,  and  Anderson  v.  Thompson-Sterrett  Co.,  153  App.  Div. 
740,  138  N.  Y.  Supp.  762,  still  falls  within  the  principle  laid  down  in 
those  cases. 

Upon  a  careful  reading  of  the  whole  case  we  caimot  avoid  the  con- 
viction that  the  evidence  failed  to  establish  either  the  negligence  of 
appellants,  or  the  freedom  from  negligence  on  the  part  of  plaintiff's 
intestate,  and  that  the  verdict  was  influenced  more  by  sympathy  than 
by  a  calm  consideration  of  the  evidence.  For  this -reason,  we  are  un- 
willing to  sustain  the  recovery. 

Judgment  and  order  appealed  from  reversed,  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event 

INGRAHAM,  P.  J.,  and  McLAUGHUN,  J.,  concur.  LAUGH- 
LIN  and  HOTCHKISS,  JJ.,  dissent 


EBONENTHAL  v.  ROSENTHAL  et  aL 

(Sapreme  Court,  Special  Term,  New  York  County.    December,  1813.) 

1.  MOBTGAQES    (S    473*) — FOBB0I.O8UBB — RECEr^ERa — IMPBOVEMENTS — EXPENDI- 

TTTBES — AlXO  WANCK. 

Though  an  original  order  appointing  a  receiver  to  take  charge  of  real 
property  In  mortgage  foreclosure  proceedings  limited  his  power  to  make 
expenditures  for  repairs  to  rents  collected  by  him,  the  court  had  power 
to  allow  expenditures  on  the  c6mlng  In  of  the  receiver's  report  not  previ- 
ously sanctioned. 
.  [Ed.  Note. — For  otber  cases,  see  Mortgages,  Cent  Dig.  1 1S84:  Dec:  Die. 
§  478.»] 

2.  MoBTOAaES  (g  473*) — Fobeclosttbe — Receivers — Repaibs. 

A  receiver  of  property  In  mortgage  foreclosure  proceedings  should  make 
only  such  repairs  as  are  strictly  necessary  for  the  preservation  of  the 
property. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  1 1384;  Dea  Die. 
If  473.»] 

3.  Receivxbs  (I  202*) — ^NEOBSsnr — Expense. 

Where  a  reference  was  necessary  to  examine  a  receiver's  account  be- 
cause he  Insisted  on  obtaining  unwarranted  allowances,  he  would  be 
charged  with  the  expense  of  the  reference. 

[Ed.  Note. — For  other  cases,  see  Receivers,  Cent  Dig.  |  403 ;  Dec  Dig. 
§  202.») 

4.  Receivebs  (SS  194, 196*) — Compensation — Counsel  Feb. 

Where  a  recover,  appointed  In  foreclosure  proceedings,  made  unwar- 
ranted expenditures  for  repairs  for  the  benefit  of  a  relative,  and  insisted 
on  receiving  certain  unwarranted  allowances,  necessitating  a  reference  to 
examine  bis  report,  an  allowance  for  compensation  and  counsel  fees  would 
be  denied. 

[Ed.  Note.— For  other  cases,  see  Receivers,  Cent  Dig.  If  386,  386,  387, 
389-391;   Dec.  Dig.  g§  194,  196.»] 

•For  otber  cases  see  sune  topic  A  i  ntmbbb  in  Deo.  a  Am.  Digs.  U07  to  date,  A  Rey'r  Indexes 
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Action  by  Blanche  Kronenthal  against  I^uis  Rosenthal  and  others. 
On  motion  to  settle  and  confirm  the  accounts  of  a  receiver.  Motion 
granted. 

Reuben  M.  Cohen,  of  New  York  City,  for  the  motion. 
James  H.  Deignan,  of  New  York  City  (Isaac  N.  Miller,  of  New 
York  City,  of  counsel),  opposed. 

GIEGERICH,  J.  When  this  application  to  settle  and  confirm  the 
accounts  of  a  receiver  caipe  on  for  a^ument,  a  reference  was  ordered 
in  aid  of  the  decision  of  the  motion.  The  receiver,  appointed  in  a  fore- 
closure action,  took  possession  of  the  property  on  April  3,  1912,  and 
remained  in  possession  until  June  27th  of  the  same  year,  when  the 
plaintiff,  who  bought  the  property  in,  took  possession.  The  receiver's 
account  shows  that  during  that  time  he  had  extensive  repairs  and 
renovations  made  upon  the  property,  chiefly  in  papering  and  painting 
and  plumbing  work,  the  cost  of  which,  with  his  administration  dis- 
bursements, amounts  to  $1,681.33,  of  which  he  has  paid  $1,124.22, 
leaving  $557.11  unpaid.  The  total  amount  collected  by  him  was  $978.- 
57.  He  claims  to  have  paid  $218.27  out  of  his  own  funds.  The  re- 
ceiver apparently  proceeded  to  make  such  expenditures  as  he  saw  fit 
upon  the  property  without  any  authority  except  the  general  power  con- 
ferred in  the  order  of  his  appointment  to  make  necessary  repairs. 

The  plaintiff  has  objected  to  the  great  bulk  of  the  expenditures  so 
made.  After  a  patient  hearing  of  the  testimony  on  both  sides,  amount- 
ing to  several  hundred  pages,  the  referee  has  recommended  that  the  re- 
ceiver be  allowed  a  total  of  $1,131.58,  instead  of  the  $1,681.33  claimed. 
Neither  side  is  satisfied  with  the  referee's  report ;  but  I  believe  the  dis- 
position he  advised  is  as  fair  a  one  as' can  be  made  of  the  difiicult 
controversy.  A  careful  examination  of  the  record  convinces  me  that 
the  referee  is  right  in  his  view  that  the  receiver  inexcusably  tran- 
scended his  powers  in  order  to  enhance  his  compensation  and  to  benefit 
his  cousin  by  marriage,  a  painter,  who  did  most  of  the  work.  StilU 
to  the  extent  that  the  referee  recommends  allowances  to  the  receiver, 
the  work  embraced  was  reasonably  requisite  to  the  maintenance  of  the 
property  in  proper  repair,  and  the  plaintiff  has  received  the  benefit 
of  such  repairs  and  there  is  no  hardship  upon  her  in  requiring  her  to 
pay  for  the  same. 

[1]  On  her  behalf  it  is  argued  that  at  most  the  receiver  should 
be  allowed  only  the  amount  of  the  rents  he  collected;  but  while  the 
original  order  appointing  the  receiver  may  be  construed  as  limiting 
his  power  to  make  expenditures  for  repairs  to  rents  collected  by  him, 
still  the  court  has  power  to  allow  expenditures  incurred  by  the  receiver 
without  prior  sanction  (Vilas  v.  Page,  106  N.  Y.  439,  451,  13  N.  E. 
743;  Kent  v.  West,  33  App.  Div.  112,  117,  53  N.  Y.  Supp.  244),  and, 
to  the  extent  indicated,  I  think  that  should  be  done  in  this  case.  I 
wish  to  commend  the  excellent  opinion  written  by  the  learned  referee, 
which  contains  an  accurate  statement  of  the  powers  and  duties  of  re- 
ceivers, fortified  by  numerous  citations.  It  is  to  be  regretted  that  the 
opinion  cannot  be  placed  in  the  hands  of  every  receiver,  and  I  fear 
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there  are  many  of  them  inclined  to  undue  freedom  in  making  expendi- 
tures on  property  temporarily  intrusted  to  their  care. 

[2-4]  Such  receivers  should  bear  in  mind  that  they  should  do  only 
such  things  as  are  strictly  necessary  for  the  preservation  of  the  prop- 
erty. I  also  adc^t  the  reconmiendation  of  the  referee  that  the  receiver 
be  charged  with  the  expense  of  the  reference  which  was  rendered  nec- 
essary by  the  receiver's  insistence  in  seeking  to  obtain  unwarranted 
allowances.  Compensation  and  counsel  fee  will  also  be  denied  to  the 
receiver. 

The  referee  finds  a  balance  due  the  receiver  of  $39.09.  This  should 
be  increased  by  the  amount  of  rents  apportioned,  viz.,  $113.92,  with 
which  the  referee  surcharges  the  receiver's  account,  apparently  over- 
looking the  fact  that  such  amount  is  included  in  the  gross  total  of  rents 
with  which  the  receiver  charges  himself  in  his  account.  Eliminating 
this  surcharge,  the  receiver  should  receive  $153.01,  which  is  the  differ- 
ence between  $1,131.58  allowed  him  and  $978.57,  the  total  collected 
from  all  sources  by  him. 


SOANI/ON  V.  WM.  HENDERSON,  Inc. 
(Supreme  Court,  Special  Term,  New  York  County.    August  14, 1913.) 

1.  Pleading  (|  818*) — ^Biu.  of  PABTicuLAsa — Facts  Relative  to  Deixnsk. 

A  motion  for  bill  of  particulars,  so  far  as  seekiiiK  to  compel  defendant 
to  specify  the  facts  relative  to  defenses  pleaded,  is  to  be  denied,  as  calling 
for  evidence,  the  giving  of  which  Is  not  the  office  of  a  bill  of  particulars. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  Si  963-968,  971; 
Dec.  Dig.  {  318.»] 

2.  Pleadino  (S  318*) — BtLL  of  PABnotnjLBs — ^Nambs  of  PsBBOira. 

Defendant  may  be  required,  by  bill  of  particulars,  to  give  the  name  or 
names  of  the  person  or  persons  claimed  by  a  pleaded  defense  to  have 
caused  or  contributed  to  the  accident  sued  for. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  H  963-969,  971; 
Dec.  Dig.  g  318.»] 

Action  by  one  Scanlon  against  William  Henderson,  Incorporated. 
Heard  on  plaintiff's  motion  for  bill  of  particulars.  Denied,  except  in 
one  particular. 

Don  R.  Almy,  of  New  York  City,  for  plaintiff. 
Lyman  A.  Spalding,  of  New  York  City,  for  defendant 

GIEGERICH,  J.  [1,  2]  So  far  as  plaintiff  seeks  to  compel  the 
defendant  to  specify  the  facts  relative  to  certain  defenses  which  it 
has  pleaded  the  application  must  be  denied,  because  it  calls  for  evi- 
dence. As  was  said  by  the  court  in  Dwyer  v.  Slattery,  118  App.  Dhr. 
345,  346,  103  N.  Y.  Supp.  433: 

"It  is  not  the  office  of  a  bill  of  particulars  to  expose  to  his  adversary  the 
evidence  of  the  party  giving  it  The  purpose  of  such  a  bill  Is  to  amplify  the 
pleadings,  and  to  indicate  with  more  particularity  than  Is  ordinarily  required 
in  a  formal  plea  the  nature  of  the  claim  made,  In  order  that  surprise  upon  the 
trial  may  be  avoided,  and  that  the  issues  may  be  more  Intelligently  met 
SUngerland  v.  Corwin,  105  App.  Dlv.  310  [93  N.  T.  Supp.  953]." 

*For  other  cases  see  same  toplo  a  i  mumbbb  In  Deo.  a  Am.  Digs.  1H7  to  dat«b  *  Bep'r  Iad«z« 
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The  third  item  of  the  demand  will  be  granted  to  the  extent  of  re- 
quiring the  defendant  to  furnish  the  name  or  names  of  the  persons 
who  are  claimed  to  have  caused  or  contributed  to  the  accident,  but  the 
motion  in  all  other  respects  is  denied,  with  $10  costs,  to  abide  the  event 
Settle  order  on  notice. 


(160  App.  Dlv,  67&) 

HAVHOLM  V.  WHALE  GREEK  IRON  WOBKS. 

(Supreme  Coart,  Appellate  Division,  Second  Department    December  6,  1913.) 

1.  Pleading  (|  318*)  —  Bill  of  Pabtigclabs  —  Master  and  Sebvant  —  Con- 

TBIBUTOBT   NEOLIOENCE. 

A  bill  of  particulars  may  be  reQuired  of  the  aflBrmative  defense  of  con- 
trlbntory  negligence,  the  burden  of  which  Laws  1910,  c.  352,  {  2,  puts  on 
defendant  In  a  servant's  action  for  injury. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cient  Dig.  ii  963-969,  971; 
Dec.  Dig.  t  318.»] 

2.  Appeal  and  Ebbob  ({  960*) — Pleading  (8  316*) — Bill  of  Pabticulabs — ^Au- 

thority or  CouBT. 

The  Special  Term  has  power  to  reaulre  a  bill  of  partlculara,  subject  to 
review  only  for  abuse  of  discretion. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  3825, 
3832-3834;  Dec.  Dig.  |  960;*  Pleading,  Cent  Dig.  {  9S1;  Dec.  Dig.  i 
316.»] 

5.  Plbadino  (i  320*) — Bnx  of  Pabticulabs — Masteb  and  Skbvant— Gohtbib- 

UTOBT  Neolioenoe. 

That  the  facts  are  peculiarly  within  tbe  knowledge  of  plaintiff,  in  a 
servant's  action  for  injury,  is  no  reason  for  denying  a  blU  of  particulars 
of  the  defense  of  contributory  negligence;  what  they  are  claimed  by  de- 
fendant to  be,  and  not  what  they  reaUy  are,  being  what  is  sought 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  S  972 ;  Dec.  Dig.  | 
320.»J 

4,  Pleading  (§  318*) — Bill  of  Pabticulabs — Masteb  and  Sbbvant — Contbib- 

UTOBT  NEOUOENCK. 

It  is  no  reason  for  denying  a  bill  of  particulars  of  the  defense  of  con- 
tributory negligence  in  a  servant's  action  for  injury  that  it  may  deprive 
defendant  of  the  benefit  of  some  act  or  omission,  other  than  specified  In 
tbe  bill,  to  show  contributory  negligence ;  courts  having  power,  on  proper 
terms,  to  prevent  injustice  from  such  contingency. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  g|  963-969,  971; 
Dec.  Dig.  f  318.*] 

6.  Pleading  ({  318*) — Bill  of  Pabtisulabs — Mastbb  and  Sebvant — Assukp- 

TiON  OF  Bisk. 

A  bill  of  particulars  of  the  defense  of  assumption  of  risk  may  be  re- 
quired of  defendant  in  a  servant's  action  for  injury. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  g|  963-969,  971; 
Dec.  Dig.  I  318.*] 

Appeal  from  Special  Term,  Queens  County. 

Action  by  Peter  Leo  Havholm  against  the  Whale  Creek  Iron 
Works.  From  an  order  for  a  bill  of  particulars,  defendant  appeals. 
Affirmed. 

See,  also,  144  N.  Y.  Supp.  836. 

Argued  before  TENKS,  P.  J.,  and  BURR,  THOMAS,  STAPLE- 
TON,  and  PUTNAM,  Jj. 

*F(Mr  otlier  cues  see  same  topic  A  t  iroMBaB  In  Deo.  A  Am.  Slgs.  U07  to  data,  A  Rep'r  Indexes 
144  N.Y.S.— «3 
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Joab  H.  Banton,  of  New  York  City,  for  appellant. 

Don  R.  Almy,  of  New  York  City  (William  S.  Evans,  of  New  York 
City,  and  Vernon  C.  Ryder,  of  Patdi(^ue,  on  the  brief),  for  respond- 
ent. 

STAPLETON,  J.  The  action  was  brought  under  the  Labor  Law 
(chapter  31  of  the  Consolidated  Laws,  as  amended  by  chapter  352  of 
the  Laws  of  1910).  The  casualty  occurred  on  the  15th  day  of  January, 
1912.  The  complaint  charged  that  "without  any  fault  on  his  part,  but 
solely  through  the  fault,  carelessness,  and  negligence  of  the  defendant" 
(specifying  acts  constituting  actionable  negligence),  plaintiff's  left  band 
and  fingers  were  caused  to  be  drawn  on  to  and  against  a  circular  saw 
while  he  was  engaged  in  the  performance  of  his  labors,  and  that  there- 
by he  was  injured.  The  answer  contained  a  denial  of  the  material 
allegations  of  the  complaint,  and  alleged : 

"For  a  further  defense : 

"Third.  Defendant  says  that  if  the  plaintiff  was  Injured  as  set  forth  In  the 
complaint,  his  injury  was  received  through  liis  own  negligence  contrlbnttng 
thereto,  and  not  through  any  fault  or  neglect  of  the  defendant 

"For  a  further  defense: 

"Fourth.  Defendant  says  that  If  the  plaintiff  was  injured  as  set  forth  In 
the  complaint,  his  injury  was  such  as  was  incident  to  bis  employment,  and 
the  risk  thereof  was  assumed  by  him." 

The  plaintiff  moved,  at  Special  Term,  for  a  bill  of  particulars  of  the 
defenses  of  contributory  negligence  and  assumption  of  risk,  and  from 
tlie  order  granting  the  motion  the  defendant  appeals.  The  mandatory 
provisions  of  the  order  are : 

"Ordered,  that  the  motion  of  the  plaintiff  for  a  bill  of  particulars  herein  be, 
and  the  same  hereby  is,  granted  without  costs,  and  It  Is  further  ordered  that 
the  defendant  serye  upon  the  attorney  for  the  plaintiff,  on  or  before  the  10th 
day  of  September,  1913,  a < verified  bill  of  particulars  specifying  In  detail: 
(1)  A  statement  of  the  facts  which  constitute  the  acts  of  contributory  negli- 
gence, of  which  the  defendant  claims  plaintiff  is  guilty.  (2)  A  statement  of 
the  facts,  showing  the  risks  Inherent  in  the  employment  of  the  plaintiff  and 
incident  thereto,  as  claimed  by  the  defendant  in  paragraph  marked  Tourth*  of 
the  answer." 

[1]  The  plain  purpose  of  this  appeal  is  to  invite  the  judgment  of 
this  court  upon  the  power  of  the  court  at  Special  Term  to  require  a 
bill  of  particulars  of  the  affirmative  defense  of  contributory  negligence, 
made  so  by  chapter  352  of  the  Laws  of  1910,  section  2  of  whidh  reads 
as  follows: 

"On  the  trial  of  any  action  brought  by  an  employ^  or  his  personal  repre- 
sentative to  recover  damages  for.  negligence  arising  out  of  and  in  the  course 
of  such  employment,  contributory  negligence  of  the  injured  employ^  shall  be 
a  defense  to  be  so  pleaded  and  proved  by  the  defendant." 

Until  the  enactment  of  this,  section  the  burden  of  affirmatively  plead- 
ing and  proving  his  freedom  from  contributory  negligence  rested  upon 
the  plaintiff.  With  the  enactment  of  the  law  the  burden  was  shifted 
to  the  defendant.  Lockwood  v.  U.  S.  Steel  Corporation,  153  App. 
Div.  655,  138  N.  Y.  Supp.  725.  So  recent  has  been  the  passing  of  the 
law  cited  that  the  question  presented  does  not  seem,  until  the  present 
instance,  to  have  reached  the  appellate  courts.    It  has,  however,  more 
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than  once  been  the  subject  of  determination  at  Special  Term.  In  144 
N.  Y.  Supp.  832,  is  a  memorandum  in  Scanlon  v.  Wm.  Henderson, 
Inc.  (Special  Term,  New  York  County),  wherein  a  motion  for  a  bill 
of  particulars  was  deriied  upon  the  ground  that  it  called  for  evidence, 
and  that  it  was  not  the  office  of  a  bill  of  particulars  to  expose  to  his 
adversary  the  evidence  of  the  party  giving  it.  On  the  other  hand,  in 
Szymanski  v.  Contract  Process  Co.,  82  Misc.  Rep.  46,  143  N.  Y.  Supp. 
604,  the  motion  was  granted  on  the  ground  that  the  court  had  power 
to  make  an  order  for  a  bill  of  particukrs  of  an  affirmative  defense  (cit- 
ing Dwight  V.  Germania  Life  Ins.  Co.,  84  N.  Y.  493,  and  Spitz  v. 
Heinze,  77  App.  Div.  317, 79  N.  Y.  Supp.  187). 

In  master  and  servant  cases  involving  actionable  negligence,  the  ele- 
ment of  freedom  from  contributory  neghgence,  heretofore  essential, 
as  a  matter  of  pleading  and  proof  on  the  plaintiff's  part,  to  a  plaintiff's 
recovery,  upon  the  theory  that  one  who  was  injured  by  his  own  negli- 
gence was  regarded  by  the  law  as  not  having  been  injured  at  all  so 
far  as  other  parties  were  concerned,  has  been  wholly  eliminated  as  an 
essential  to  plaintiff's  case.  Contributory  negligence  of  the  injured 
employe  has  thus  become  an  affirmative  defense.  The  power  to  re- 
quire a  bill  of  particulars  in  affirmative  defenses  has  been  asserted  in  a 
number  of  cases  in  which  the  causes  of  action  have  been  diverse  and 
the  defenses  various.  Code  of  Civil  Procedure,  §  531 ;  Dwight  v. 
Germania  Life  Ins.  Co.,  supra ;  Witkowski  v.  Paramore,  93  N.  x.  467 ; 
Kelsey  v.  Sargent,  100  N.  Y.  602,  3  N.  E.  795 ;  Ball  v.  Evening  Post 
Pub.  Co.,  38  Hun,  11,  15;  Tallmadge  v.  Press  Pub.  Co.,  57  Hun,  590, 
10  N.  Y.  Supp.  713;  Wynkoop,  etc.,  Co.  v.  Albany  Evening  Union 
Co.,  26  App.  Div.  625,  49  N.  Y.  Supp.  1151;  Taylor  v.  Security  Mu- 
tual Life  Ins.  Co.,  73  App.  Div.  319,  76  N.  Y.  Supp.  671 ;  Spitz  v. 
Heinze,  supra;  Burhans  v.  Hudson  River  Wood  Pulp  Mfg.  Co.,  116 
App.  Div.  132,  101  N.  Y.  Supp.  271 ;  Otto  Huber  Brewery  v.  Sieke, 
146  App.  Div.  467,  131  N.  Y.  Supp.  271. 

Unless  there  is  an  essential  difference  between  the  special  defense 
of  contributory  negligence  of  an  injured  employe  and  other  special  de- 
fenses, there  is  no  reason  why  the  particulars  of  the  pleading  thereof 
should  not  be  required.  We  perceive  nothing  peculiar  about  that 
special  defense  except  its  novelty.  We  see  no  reason  why  one  who 
alleges  in  a  verified  pleading  a  general  charge  of  contributory  negli- 
gence should  have  any  difficulty  in  particularizing.  No  greater  burden 
is  imposed  upon  the  master  in  this  respect  than  is  imposed  upon  the 
employ^  with  respect  to  the  allegation  of  the  master's  negligence.  The 
Legislature  must  be  deemed  to  have  legislated  in  contemplation  of  the 
frequent  exercise  by  the  courts  of  the  power  to  require  bills  of  partic- 
ulars of  affirmative  defenses.  The  courts  should  act  in  harmony  with 
the  purposes  of  this  reparative  legislation,  and  should  not  be  astute  to 
discover  nice  grounds  for  differentiation  which  would  impair  its  force 
and  weaken  its  effect. 

[2]  The  Special  Term  had  the  power  to  grant  the  order  from  which 
the  appeal  is  taken.  The  power  existing  to  grant  or  to  withhold  is  in 
the  discretion  of  the  Special  Term;  and,  where  there  has  been  no 
abuse  of  the  discretion,  this  branch  of  the  court  will  not,  as  a  rule. 
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interfere.  Knipe  v.  Brooklyn  Daily  Eagle,  101  App.  Div.  43,  44,  91 
N.  Y.  Supp.  872 ;  Spencer  v.  Ft.  Orange  Paper  Co.,  74  App.  Div.  74, 
V  N.  Y,  Supp.  251 ;  Loewenthal  v.  Globe  &  Rutgers  Ins,  Co.,  132  App. 
Div.  890,  116  N.  Y.  Supp.  454.  We  find  no  such  abuse  in  the  matter 
now  before  us.    Indeed,  we  expressly  approve  of  the  determination. 

[3]  The  defendant  contended  that  the  facts  sought  to  be  elicited  are 
peculiarly  within  the  knowledge  of  the  plaintiff,  more  so  than  within 
the  knowledge  of  the  defendant  or  any  of  its  officers,  and  that  there- 
fore a  bill  of  particulars  would  serve  only  to  expose  its  evidence  in 
advance  of  the  trial.  The  contention  may  be  met  by  the  answer  of 
authority.  In  Dwyer  v.  Slattery,  118  App.  Div.  345,  at  page  346,  103 
N.  Y.  Supp.  433,  the  court  said : 

"The  question  in  applications  of  this  kind  is  not  what  may  have  been  tbe 
actual  facts,  nor  the  knowledge  of  the  opposite  party  concerning  them,  bnt 
rather  what  the  aggrieved  party  claims  them  to  be.  What  they  are  claimed 
to  be  is  the  Issue  that  is  to  be  met  and  tried,  and  where  the  pleading  is  not 
specific  in  this  regard  a  bill  of  partlcnlars  is  properly  ordered  to  point  <rat 
such  claims,  and  thus  make  definite  the  issues  to  be  litigated.  It  is  not  the 
office  of  a  bill  of  particulars  to  expose  to  his  adversary  the  evidence  of  the 
party  giving  it.  The  purpose  of  such  a  bill  is  to  amplify  the  pleadings,  and 
to  Indicate  with  more  particularity  than  is  ordinarily  required  in  a  formal  plea 
the  nature  of  the  claim  made  In  order  that  surprise  upon  the  trial  may  be 
avoided  and  that  the  issues  may  be  more  intelligently  met" 

See,  also,  Waller  v.  Degnon  Contracting  Co.,  120  App.  Div.  389, 
390,  105  N.  Y.  Supp.  203;  Bjork  v.  Post  &  McCord,  125  App.  Div. 
813,  814,  110  N.  Y.  Supp.  206;  Hoareau  v.  Schwartzkopf,  142  App. 
Div.  69,  70,  126  N.  Y.  Supp.  448. 

[4]  The  defendant  complains  that  the  efifect  of  the  order  is  to  de- 
prive him  of  the  benefit  of  evidence  by  which  some  act  or  omission  es- 
tablishing contributory  negligence  other  than  that  specified  in  the  bill 
of  particulars  could  be  proved.  Such  may  be  the  result  in  every  case 
in  which  specifications  are  required.  The  courts  have  ample  power,  on 
proper  terms,  to  prevent  injustice  from  the  contingency,  and  the  prob- 
ability has  been  considered  too  remote  to  dispense  with  the  bill  which 
has  proved  so  useful  in  the  orderly  administration  of  justice. 

[6]  We  do  not  gather  from  the  brief  that  the  appellant  seriously 
complains  of  the  provision  of  the  order  affecting  the  defense  of  as- 
sumption of  risk.  Did  he  so  complain,  however,  the  reasoning  with  re- 
gard to  the  other  requirement  would  apply. 

I  advise  dfirmance  of  the  order,  with  $10  costs  and  disbursements. 


HAVHOLM  V.  WHAIiE  CREEK  IRON  WORKS. 
(Supreme  Court,  Trial  Term,  Queens  County.    December  17,  1913.) 

1.  Master  and  Sebvant  (S  286*) — Gcabdino  Machinebt — QuEsnon  fob  Jmr. 

Whether  a  saw  was  guarded  as  required  by  Labor  Law  (Consol.  Laws 
1900,  c.  31)  \  81,  was  for  the  }ury,  where  a  cage  was  on  the  machine,  but 
suspended  about  three  feet  above  the  table,  and  only  occaslonaUy  uaed  by 
being  pulled  down  over  the  saw. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  K  1001, 
1006,  1008,  1010-1015,  1017-1033,  1036-1042,  1044,  1046-1060;  Dec.  Dig.  i 
286.*] 

*For  other  cases  see  same  topic  A  (  NUuaBB  In  Dec.  A  Am.  Digs.  1«07  to  date,  *  R^'r  ladezee 
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2.  Mastxb  and  Skbtakt  (f  270*) — Injubt  to  Servant — Bvidince— Aduissi- 

BIUTT. 

In  an  action  against  an  employer  for  failure  to  gnard  a  machine  as  re- 
quired by  Labor  Lav  (Consol.  Laws  1909,  c.  31),  the  examination  made  of 
the  machine  by  the  factory  Inspector  and  his  records  are  Irrelevant,  since 
the  Inspection  required  Is  for  a  public  and  state  purpose  only. 

[Ed.  Note. — For  other  cases,  see  Master  and  Seryant,  Cent  Dig.  S{  013- 
927,  932 ;  Dec.  Dig.  |  270.*] 

3.  Evidence  (f  833*) — ^Rsoobds — ADiassiBiLmr. 

Where  the  law  does  not  require  the  factory  Inspector  to  keep  records  of 
the  Inspection  of  machinery,  records  kept  by  him  tor  convenience  are  not, 
In  and  of  themselves,  admissible  to  prove  the  facts  stated  therein. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  H  1247-1257,  1259- 
1266 ;    Dea  Dig.  i  333.*] 

4.  Evidence  ({  471*)— Opinion  Evidence. 

The  reports  kept  by  the  factory  Inspectors  of  Inspections  of  machinery, 
tbongh  competent  evidence  In  an  action  against  an  employer  for  failure  to 
guard  a  machine,  are  inadmissible  so  far  as  they  state  a  conclusion  in- 
stead of  the  facts  on  the  question  whether  the  machine  was  guarded. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  §S  2140-21S5 ;  Dec. 
Dig.  f  471.*] 

Action  by  Peter  IL,eo  Havholm  against  the  Whale  Creek  iron  Works. 
Motion  for  new  trial  after  verdict  for  defendant.    Granted. 
See,  also,  144  N.  Y.  Supp.  833. 

Almy,  Van  Gordon,  Evans  &  Kelly,  of  New  York  City,  for  plaintiflE. 
Joab  H.  Banton,  of  New  York  City,  for  defendant. 

CRANE,  J.  [1]  Whether  or  not  the  saw  was  properly  guarded  in 
accordance  with  the  statute  (Labor  Law  [Consol.  Laws  1909,  c.  31] 
§  81)  was  a  question  for  the  jury.  While  a  cage  was  concededly  on 
the  machine,  suspended  about  three  feet  above  the  table  and  occasion- 
ally used  by  being  pulled  down  over  the  saw,  yet  its  position  and  in- 
frequent use  prevented  the  court  from  holding  as  a  matter  of  law  that 
the  employer's  duty  had  been  fulfilled.  If  therefore  material  incom- 
petent evidence  was  admitted  over  the  plaintiff's  objection  a  new  trial 
must  be  granted. 

Relying  upon  King  v.  Reid,  124  App.  Div.  121,  108  N.  Y.  Supp.  615, 
the  defendant  produced  the  factory  inspector's  records,  showing  ex- 
amination of  this  machine  during  the  year  and  a  report  that  it  was 
found  to  be  guarded.  The  evidence  was  admitted,  but  should  have 
been  excluded.  King  v.  Reid,  supra,  is  not  an  authority  for  the  ad- 
mission of  such  records,  and  if  the  opinion  intimates  their  competency, 
it  is  contrary  to  long-established  rulings  in  this  state.  Upon  an  ex- 
amination of  the  record  as  contained  in  the  appeal  book  in  that  case, 
it  can  be  read  that  the  defendant  testified  without  objection  that  his 
factory  had  been  examined  and  no  complaints  made.  Neither  the  fac- 
tory inspector  nor  his  examiners  were  called  as  witnesses,  nor  their 
records  produced.  Upon  such  testimony  alone  the  Appellate  Division 
based  their  remarks  and  comments  as  found  in  the  opinion. 

Upon  an  examination  of  the  cases,  I  have  formed  the  conclusion : 

[2]  First.  The  examination  made  by  the  factory  inspector  and  his 

•For  oUier  case*  n*  lam*  topic  ft  i  mmaaB  in  Dee.  A  Am.  Dlta.  1S07  to  data,  A  Rap'r  Ind«x«t 
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records  are  irrelevant  in  an  action  brought  by  a  servant  against  the 
employer  for  failure  to  guard  a  machine  as  required  by  the  Labor  Law. 
In  Buffalo  Loan,  Trust  &  Safe  Deposit  Company  v.  Knights  Templar 
&  Mutual  Aid  Association,  126  N.  Y.  450,  27  N.  E.  942,  22  Am.  St. 
Rep.  839,  it  was  said,  regarding  the  records  of  the  board  of  health  and 
the  certificate  of  the  attending  physician  stating  the  cause  of  death, 
that  they  were  police  regulations  required  for  local  and  specific  pur- 
jwses,  and  were  not  public  records  in  such  sense  as  to  make  them  evi- 
dence between  private  parties  of  the  facts  recorded.  While  the  ex- 
clusion of  these  records  was  also  placed  upon  the  ground  that  section 
834  of  the  Code  of  Civil  Procedure  covered  the  case  (Davis  v.  Supreme 
Lodge,  Knights  of  Honor,  165  N.  Y.  159,  58  N.  E.  891),  yet  the  rule 
in  the  Buifalo  Loan  Case  was  restated  in  Beglin  v.  Metropolitan  Life 
Insurance  Company,  173  N.  Y.  374, 66  N.  E.  102 : 

"This  statute  was  a  police  regulation,  required  for  public  purposes,  and  be- 
came prima  facie  evidence  so  far  as  concerns  questions  arising  nnder  Its  proTl- 
sions  which  involve  public  rights.  But  we  think  It  was  not  the  intention  of 
the  Legislature  to  change  the  common-law  role  of  evidence  In  controversies  of 
private  parties  growing  out  of  contract,  and  that  the  provisions  of  the  statute 
should  not  be  construed  as  applicable  to  su«!h  cases." 

The  inspection  required  of  a  factory  inspector  is  for  a  public  and 
state  purpose,  in  an  attempt  to  preserve  life,  limb,  and  health,  and  his 
act  or  failure  to  act  can  have  no  relevancy  upon  the  question  arising 
between  private  parties  as  to  whether  a  machine  has  been  properly 
guarded.    His  opinion  cannot  be  substituted  for  that  of  the  jury. 

In  a  suit  by  a  wife  against  an  insurance  company  to  recover  on  a 
policy  insuring  the  life  of  her  husband,  letters  of  achninistration  were 
neld  not  to  be  any  evidence  of  death.  Mutual  Benefit  Life  Insurance 
Co.  V.  Tisdale,  91  U.  S.  238,  23  L.  Ed.  314. 

[3]  Second.  Even  if  it  were  competent  to  show  that  the  machine 
had  been  inspected,  yet  the  records  of  that  inspection  showing  the  ma- 
chine to  be  guarded  would  be  incompetent,  as  the  law  does  not  require 
the  keeping  of  any  such  record.  However  convenient  it  may  be  for 
the  factory  inspector  to  keep  the  cards  and  check  marks  returned  by 
his  deputies,  there  is  no  law  requiring  such  returns  to  him,  and  the 
cards  and  records,  in  consequence,  are  not,  in  and  of  themselves,  proof 
of  the  facts  stated  therein. 

"Where  a  public  officer  may  be  required  by  law  to  make  a  return,  and  his 
acts  Included  In  the  return  afterwards  become  Involved  In  controversy,  then  it 
may  be  used  as  evidence.  But  where  no  return  is  required  by  law  to  be  made, 
the  certificate  of  the  officer  Is  not  evidence  either  for  himself  or  In  behalf  ot 
any  other  person  not  using  it  as  an  admission  against  him.  The  rule  upon  that 
subject  has  been  stated  to  be  that,  'where  the  law  has  made  it  the  duty  of  a 
public  officer  to  make  a  return  of  his  doings,  and  has  made  him  responsible 
for  the  truth  of  bis  return,  a  return  may  be  evidence.' "  Erlckson  v.  Smith,  38 
How.  Prac.  454-472. 

In  Wardwell  v.  Patrick  et  al.,  14  N.  Y.  Super.  Ct.  406,  it  was  held 
that  the  indorsement  by  the  deputy  sheriff  of  the  delivery  of  the  sum- 
mons at  the  oflfice  is  not  evidence  of  the  fact. 

"No  statute,"  it  was  said,  "has  prescribed  the  duty  of  making  such  an  in- 
dorsement; and  It  Is  upon  that  ground,  and  upon  the  faltb  of  the  law  that 
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officers  correctly  dlscbarge  a  statutory  duty,  that  tbi  admlssibiU^  of  snob 
evidence  depends." 

Wigmore  on  Evidence,  §  1672,  says  that  the  tendency  of  courts  is  to 
disapprove  rather  than  favor  the  admission  of  reports  and  inquisitions, 
unless  there  be  express  authority  to  investigate  and  report.  As  ap- 
plicable to  this  case,  the  rule  as  stated  in  17  Cyc.  306,  is  more  limited 
in  this  state. 

The  Erickson  Case  has  frequently  been  dted  as  an  authority,  and 
never  departed  from. 

[4]  Third.  But  assuming  that  the  cards  or  reports  kept  by  the  fac- 
tory inspectors  were  competent  evidence,  yet  this  would  include  only 
the  statement  of  facts  and  not  opinions.  The  cards  oflFered  in  evi- 
dence state  or  indicate  that  the  saw  was  guarded  as  required  by  law. 
What  the  nature  of  the  guard  was  is  not  stated  or  described.  Whether 
the  machine  was  properly  guarded  was  a  question  for  the  jury,  but 
the  inspector's  records  as  contained  upon  these  cards  answered  this 
question  by  stating  in  effect  that  the  guard  was  as  required.  This 
was  an  opinion  and  not  a  fact,  and  if  such  evidence  became  compe- 
tent, it  would  virtually  be  conclusive  upon  the  jury  in  all  these  cases. 
It  was  never  intended  by  the  statute  that  the  factory  inspector  should 
supersede  the  jury  in  determining  whether  the  employer  had  com- 
plied with  the  law. 

For  the  above  reasons,  the  motion  for  a  new  trial  is  granted. 


HANSEN  ▼.  AMERICAN  SECURITY  &  TRUST  CO.  et  al. 
(Supreme  Court,  Appellate  Dtvlslon,  First  Department    December  19,  1913.) 

COBFOKATIORB  (g  668*) — AOnON  AGAINST — SUTICIE — SsTTINO  ASIDK. 

Wbere,  in  an  action  against  a  foreign  corporation  as  executor  and  trus- 
tee, service  of  summons  containing  a  notice,  pursuant  to  Code  Civ.  Proc.  H 
419,  420,  tbat  judgment  for  a  certain  sum  wltb  Interest  and  costs  will  be 
taken  against  defendant  In  case  of  its  default,  which  notice  Is  authorized 
only  In  an  action  at  law  for  the  recovery  of  money  only,  Is  attacked  on 
the  ground  that  such  service  is  unauthorized  under  section  432,  subd.  3, 
authorizing  such  service  only  when  the  director  has  been  designated  by 
the  corporation  as  a  person  to  be  served,  or  where  the  person  designated 
to  be  served  cannot  be  found,  and  "the  corporation  has  property  within 
thp  state,  or  the  cause  of  action  arose  therein,"  and  where  plaintiff  seeks 
to  sustain  the  service  under  section  1836a,  conferring  Jurisdiction  In  cases 
against  a  foreign  executor  and  on  the  ground  that  the  process  server  was 
unable  to  make  service  otherwise,  but  falls  to  state  any  fact  tending  to 
show  that  he  has  any  cause  of  actton  against  defendant  which  arose  In 
the  state  or  elsewhere,  and,  In  contradiction  of  the  notice  of  the  summons, 
claims  that  his  suit  is  in  equity,  the  service  will  be  vacated. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  fi  2603-2627; 
Dec.  Dig.  S  66S.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Dethlef  C.  Hansen  against  the  American  Security  &  Trust 
Company,  a  foreign  corporation,  etc.,  and  others.  From  an  order 
denying  defendant's  motion  to  vacate  Uie  service  of  summons,  the  de- 
fendant named  appeals.    Reversed. 

•For  other  eaxa  *—  lam*  toplo  A  i  imam  In  Dm.  ft  Am.  Digs.  ISOT  to  date,  ft  Rep'r  Indexee 
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Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

John  A.  Garver,  of  New  York  City,  for  appellant, 
lirabeau  L.  Towns,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  The  title  of  the  action  shows  that  appellant  is  a 
foreign  corporation,  and  is  sued  as  executor  and  trustee  under  the 
last  will  and  testament  of  Thomas  F.  Walsh,  deceased,  who  was  a 
resident  of  Washington,  D.  C. 

The  service  on  the  appellant  was  of  the  summons  only,  and  it  was 
made  on  one  of  the  directors.  The  summons  contained  a  notice  that 
judgment  for  $52,500  with  interest  from  the  18th  day  of  June,  1913, 
together  with  costs  of  the  action,  would  be  entered  agamst  the  appellant 
in  case  of  its  default  in  appearing  or  answering.  It  will  be  observed 
that  this  notice  was  only  appropriate  to  an  action  at  law  for  the  re- 
covery of  a  sum  of  money  only.    Code  Civil  Procedure,  §§  419,  420. 

The  service  is  sought  to  be  sustained  by  virtue  of  the  provisions  of 
section  1836A  of  the  Code  of  Civil  Procedure,  which  appear  to  give 
our  courts  jurisdiction  in  actions  by  or  against  a  foreign  administrator 
or  executor.  Service  on  one  of  the  directors  of  the  appellant,  however, 
is  only  authorized  by  section  432,  subd.  3,  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that  it  may  be  so  made  if  a  designation  of  a 
person  upon  whom  service  may  be  made  filed  by  the  corporation  pur- 
suant to  the  provisions  of  section  16  of  the  General  Corporation  Law 
is  not  in  force,  or,  if  the  person  so  designated  or  an  officer  specified  in 
subdivision  1  of  that  section  cannot  be  found  in  the  exercise  of  due 
diligence,  and  "the  corporation  has  property  within  the  state,  or  the 
cause  of  action  arose  therein."  The  ground  upon  which  the  respond- 
ent attempts  to  sustain  the  service  in  this  regard  is  that  the  cause  of 
action  arose  within  this  state,  and  that  after  due  diligence  the  process 
server  was  unable  to  make  service  otherwise  than  upon  the  director. 
The  process  server  in  his  affidavit  says  that  the  cause  of  action  arose 
within  this  state,  "as  will  appear  upon  the  filing  of  the  complaint 
herein,  and  also  appears  by  the  attached  affidavit"  of  the  plaintiff. 
With  respect  to  the  cause  of  action  and  where  it  arose,  plaintiff,  in  his 
affidavit,  merely  avers  the  legal  conclusion  that  it  arose  within  the 
state  of  New  York,  and  he  says  that  it  is  a  suit  in  equity  to  enforce 
an  attorney's  lien  for  money  due  under  a  contract  "whereby  Thomas 
F.  Walsh,  deceased,  would  be  a  proper  defendant  and  the  said  Amer- 
ican Security  &  Trust  Company,  a  foreign  corporation,  as  executor  and 
trustee  under  the  last  will  and  testament  of  the  said  Thomas  F.  Walsh, 
deceased,"  and  that  the  contract  on  which  the  suit  is  based  was  entered 
into  between  one  Violette  Watson  and  the  plaintiff,  and  that  his  cause 
of  action  is  meritorious  and  he  desires  in  good  faith  to  prosecute  it 

It  was  incumbent  on  the  plaintiff,  when  the  service  was  thus  attacked, 
to  show  not  only  that  he  has  a  cause  of  action,  but  that  it  arose  within 
this  state.  This  he  did  not  do.  He  fails  to  state  a  single  fact  (ending 
to  show  that  he  has  any  cause  of  action  against  appellant  which  arose 
in  this  state  or  elsewhere;   and  the  notice  of  the  summons  gives  rise 
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to  the  presumption,  in  view  of  the  claim  now  made  that  the  suit  is 
in  equity,  that  the  action  was  not  brought  in  good  faith. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  with  $10  costs.    All  concur. 


(i59  App.  rttv.  640.) 

McMAHON  V.  ROSEVILLE  TRUST  CO.  OF  NEWARK,  N.  J. 

(Supreme  Court,  Appellate  Dlvialon,  First  Department.    December  19,  1913.) 

1.  Attaohuent  (i  98*) — Ajtidatits — Knowixdob  ob  iNroBUAnoK. 

Under  Negotiable  Instruments  Law  (Consol.  Laws  1909,  c.  38)  {  112,  pro- 
viding tbat  tlie  acceptor  by  accepting  an  instrument  engages  to  pay  It  ac- 
cording to  tbe  tenor  of  bis  acceptance  and  admits  the  existence  of  the 
drawer,  tbe  genuineness  of  his  signature,  and  his  capacity  and  authority 
to  draw  the  Instrument,  and  tbe  existence  of  tbe  payee  and  bis  then  ca- 
pacity to  Indorse,  section  323,  providing  that  when  a  check  Is  certified  by 
tbe  banlc  on  which  it  is  drawn  tbe  certification  is  equivalent  to  an  accept- 
ance, and  section  324,  providing  that  when  tbe  bolder  of  a  check  procures 
It  to  be  accepted  or  certified  tbe  drawer  and  all  indorsers  are  discharged 
from  UablUty  thereon,  In  an  action  on  certified  checks  assigned  for  value 
to  plaintiff,  who  alleges  that  be  is  tbe  owner  and  bolder  of  tbe  claim 
against  tbe  defendant  thereon,  he  may  in  an  affidavit  for  an  attachment 
state  the  facts  appearing  upon  the  face  of  the  checks  as  of  bis  personal 
knowledge. 

[Ed.  Mote.— For  other  cases,  see  Attachment,  Cent  Dig.  H  262-254;  Dec. 
Dig.  i  98.*] 

2.  AlTAOHMKNT   (f   108*) — ATFIDAVITa — ^AVKBKBNTS  AS  TO    COTTNTBRCLAIMS. 

Under  Code  Civ.  Proc.  g  636,  providing  that  to  entitle  plaintilf  to  a  war- 
rant of  attachment  in  an  action  for  breach  of  contract  he  must  show  by 
affidavit  that  he  Is  entitled  to  recover  a  sum  stated  therein  over  and 
above  all  counterclaims  known  to  blm,  In  an  action  on  an  assigned  claim, 
snch  an  affidavit  is  sufficient  without  stating  that  he  is  entitled  to  re- 
cover such  sum  over  and  above  all  counterclaims  known  to  bis  assignor. 

[Ed.  Note.— For  other  cases,  see  Attachment,  Cent  Dig.  fg  290,  291;  Dec. 
Dig.  S  108.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  James  H.  McMahon  against  the  Roseville  Trust  Company 
of  Newark,  N.  J.  From  an  order  vacating  an  attachment,  plaintiff  ap- 
peals.   Reversed,  motion  to  vacate  denied,  and  attachment  reinstated. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN.  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Breed,  Abbott  &  Morgan,  of  New  York  City  (Henry  H.  Abbott,  of 
New  York  City,  of  cotmsel,  and  Sumner  Ford,  of  New  York  City,  on 
the  brief),  for  appellant. 

Shiland  &  Hedges,  of  New  York  City  (Arleigh  Pelham,  of  New 
York  City,  of  counsel),  for  respondent. 

CLARKE,  J.  The  complaint  alleges  that  the  defendant  is  a  foreign 
corporation  organized  under  the  laws  of  the  state  of  New  Jersey  and 
engaged  in  carrying  on  the  business  of  banking  at  the  city  of  Newark ; 
that  on  or  about  August  9,  1913,  Home  Ice  &  Products  Company,  a 
corporation  organized  and  existing  under  the  laws  of  New  Jersey, 

*For  oUtar  eaiM  *••  mnn  topic  A  i  numbkb  In  Dec.  ft  Am.  Digs.  1307  to  data,  te  Rop'r  Indexes 
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made  its  check  in  writing,  bearing  date  on  that  day,  and  directed  it 
to  the  defendant  bank,  and  thereby  required  said  bank  to  pay  to  Ar- 
mour &  Co.  or  order  the  sum  of  $1,000  and  delivered  the  same  to  Ar- 
mour &  Co.;  that  on  or  about  August  9,  1913,  the  defendant  bank 
in  writing  accepted  and  certified  such  check,  which  check  has  since  been 
duly  presented  to  the  defendant  for  payment,  but  no  part  thereof  has 
been  paid ;  that  thereafter  and  on  or  about  August  16,  1913,  the  claim 
against  defendant  on  said  check  was  duly  assigned  by  Armour  &  Co. 
to  the  plaintiff.  The  second  cause  of  action  contains  similar  allegations 
regarding  a  check  for  $337.49.  None  of  the  allegations  of  the  com- 
plaint are  upon  information  and  belief  and  it  is  duly  verified.  The  affi- 
davit of  the  plaintiff  avers  that  the  defendant  is  a  foreign  corporation 
organized  and  existing  under  the  laws  of  the  state  of  New  Jersey  and 
is  justly  and  truly  indebted  to  the  plaintiff  in  the  sum  of  $1,337.49, 
for  damages,  for  breach  of  a  contract  other  than  a  contract  to  marry, 
which  amount  is  now  due  and  owing  to  the  plaintiff  from  the  defend- 
ant over  and  above  all  counterclaims  known  to  the  plaintiff,  upon  the 
following  facts,  to  vrit:  On  or  about  August  9,  1913,  Armour  &  Co.. 
a  corporation  organized  and  existing  under  the  laws  of  the  state  of 
New  Jersey,  received  from  the  Home  Ice  &  Products  Company  two 
certain  checks  in  the  sums  of  $1,000  and  $337.49,  respectively,  drawn 
by  the  said  Home  Ice  &  Products  Company  on  the  RoseviUe  Trust 
Company  of  Newark,  N.  J.,  payable  to  the  order  of  Armour  &  Co.. 
which  checks  were  on  August  9,  1913,  duly  certified  for  payment  by 
the  Roseville  Trust  Company  of  Newark,  N.  J.,  and  assigned  to  the 
plaintiff-  above  named  for  value,  and  that  said  James  H.  McMabon  is 
now  the  owner  and  holder  of  the  claim  against  the  defendant  on  said 
checks.  The  affidavit  then  sets  up,  as  the  sources  of  the  deponent's 
knowledge  and  information  relative  to  defendant  being  a  foreign  cor- 
poration, an  attached  telegram  from  the  Commission  of  Banking  and 
Insurance  of  New  Jersey,  and  the  statements  of  the  Bankers'  Register. 
It  further  avers  that  the  stmi  of  $1,337.49  is  now  justly  due  and  owing 
to  the  plaintiff  from  the  defendant  by  reason  of  the  facts  hereinbefore 
stated.  Without  putting  in  any  answering  affidavits,  the  defendant 
moved  to  vacate  the  warrant  of  attachment  which  had  been  granted, 
upon  the  ground  of  the  insufficiency  of  the  moving  papers,  and,  said 
motion  having  been  granted,  plaintiff  appeals. 

[1]  Section  112  of  the  Negotiable  Instruments  Law  (chapter  43, 
Laws  1909 ;  chapter  38,  Cons.  Laws)  provides  that : 

"The  acceptor  by  accepting  the  inatniment  engages  that  he  will  pay  It  ac- 
cording to  the  tenor  of  his  acceptance;  and  admits :  (1)  ^nie  ezistenoe  of  the 
drawer,  the  genulnees  of  bis  signature,  and  his  capacity  and  authority  to  draw 
the  instrument;  and  (2)  the  existence  of  the  payee  and  his  than  capacity  to  in- 
dorse." 

Section  323  provides  that: 

"When  a  check  is  certified  by  the  bank  on  wMch  It  la  drawn  the  certlflca- 
tion  Is  equivalent  to  an  acceptance." 

And  section  324: 

"When  the  holder  of  a  chedc  procures  It  to  be  accepted  or  certtfled  the 
drawer  and  all  indorsera  are  discharged  from  liability  thereon." 
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This  action  being  upon  certified  checks,  assigned  to  the  plaintiff  for 
value,  who  asserts  that  he  is  now  the  owner  and  holder  of  the  claim 
against  the  defendant  on  said  checks,  he  is  entitled  to  state  the  facts 
appearing  upon  the  face  of  the  checks  as  of  his  personal  knowledge. 
In  Ladenburg  v.  Commercial  Bank  of  Newfoundland,  5  App.  Div. 
219,  39  N.  Y.  Supp.  119,  in  denying  a  motion  to  vacate  a  warrant 
of  attachment,  this  court  said : 

"Knowledge  such  as  the  law  required  in  affidavits  of  the  present  descrip- 
tion Is  not  necessarily  personal  observation  of  the  affiant  plaintiff.  •  •  • 
It  was  therefore  quite  possible  that  the  bills,  with  the  documentary  evidence 
of  protest,  were  in  the  possession  of  the  affiant  plaintiff  when  he  made  his 
affidavit,  and  in  view  of  his  assertion  of  knowledge  we  must-  assume  such 
to  be  the  case  In  the  absence  of  evidence  to  the  contrary.  If  he  had  these 
bills  and  notarial  certificates  •  •  •  in  his  possession,  his  assertion  of 
knowledge  was  not  unfounded.  That  was  knowledge  within  the  sense  of  the 
statute.  *  •  •  With  the  documents  in  his  possession  he  can  properly  de- 
pose upon  knowledge  and  plead  upon  knowledge." 

Proceeding  upon  negotiable  instruments,  especially  on  such  a  paper 
as  a  certified  check,  which  in  the  business  world  has  almost  the  cur- 
rency of  legal  tender,  a  plaintiff  who  holds  and  owns  the  paper  by 
assignment  is  in  a  vastly  different  position,  for  he  is  acting  upon  the 
paper  itself,  than  one  who  is  the  assignee  of  a  claim  for  the  price  of 
goods  sold  and  delivered  in  a  far  off  city,  as  was  the  case  in  Hoor- 
mann  v.  Clhnax  Cycle  Co.,  9  App.  Div!  579,  41  N.  Y.  Supp.  710,  re- 
lied upon  by  respondent.  In  the  latter  case,  of  course  there  is  every 
presumption  that  plaintiff  could  not  know  of  his  own  knowledge  of  the 
actual  sale  and  delivery  and  price  of  the  several  items  of  goods ;  while 
in  the  former  the  paper  sued  on  speaks  for  itself. 

[2]  The  plaintiff  avers  positively  and  in  the  words  of  the  statute 
(section  636,  Code  of  Civil  Procedure)  that  he  is  entitled  to  recover  the 
sum  stated  over  and  above  all  counterclaims  known  to  him.  This  is 
sufficient.    Bremer  v.  Ring,  146  App.  Div.  724, 131  N.  Y.  Supp.  487. 

"The  plaintiff  snfficieifly  shows  that  he  is  entitled  to  recover  the  amount 
over  and  above  all  counterclaims  known  to  him,  and  this  answers  the  re- 
quirement of  section  636  of  the  Code  of  Civil  Procedure  without  showing 
tbat  he  was  entitled  to  recover  said  sum  over  and  above  all  counterclaims 
known  to  bis  assignor." 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements  to  the  appellant,  and  the  motion  to  vacate  the  warrant 
of  attachment  denied,  with  $10  costs,  and  the  attachment  reinstated. 
All  concur. 


OSWALD  ▼.  UNDERPINNING  &  FOUNDATION  CO. 

{Supreme  Court,  Appellate  DlvlsloD,  First  Department    December  19,  191S.) 

1.  Mastkb  and  Sebtakt  (|  2S2*)— AonoRS  roa  Injubobs — CoNornoitB  Pkeced- 
■NT — Notice — Ausndkent. 

Labor  Law  (Consol.  Laws  1909,  c.  31)  §  201,  as  amended  by  Laws  1910, 
C.  352,  provides  that  no  action  for  injuries  or  death  shall  be  maintained 
under  that  article  (the  Employers'  Liability  Act)  unless  notice  of  the  time, 
place,  and  cause  of  the  injury  is  given  the  employer  In  writing,  and  fur- 
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ther  provides  that,  If  sudi  notice  does  not  apprise  tlie  employer  of  tbe 
time,  place,  and  cause  of  tbe  injury,  be  may  in  writing  demand  a  further 
notice  specifying  the  particular  in  which  the  first  notice  is  claimed  to  be 
defective,  that  failure  by  him  to  make  su<di  demand  shall  be  a  waiver  of 
all  defects  that  the  notice  may  contain,  and  tliat  after  service  of  sncb  de- 
mand the  sender  of  the  notice  may  serve  an  amended  notice  which  shall 
supersede  the  first  notice  and  have  the  same  effect  as  an  original  notice. 
Held,  that  the  amended  notice  is  not  intended  in  every  case  to  wholly 
supersede  the  original  one,  as  the  employer  may  require  an  additional  no- 
tice as  to  only  one  or  two  of  the  three  essential  matters,  and  In  eacb.  case 
the  second  notice  supersedes  the  first  only  in  so  far  as  it  is  inconsistent 
therewith. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  806; 
Dec.  Dig.  J  262.»] 

2.  Masteb  and  Sebvant  (1 252*) — Acnoits  fob  Injitbies — GoRDmoRS  Pbeckd- 
KNT — Notice — AitsumanT, 

While  an  amended  notice  under  such  section  supersedes  the  original  in 
the  sense  that  it  takes  Its  place  and  makes  that  perfect  which  theretofore 
was  imperfect.  It  does  not  require  the  Injured  party  to  discontinue  an  ac- 
tion commenced  prior  to  its  service  and  commence  a  new  action  on  the 
theory  that,  having  been  served  subsequent  to  the  commencement  of  the 
action,  it  cannot  support  such  action. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dif.  {  806; 
Dec.  Dig.  I  262.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Edward  Oswald  against  the  Underpinning  &  Foundation 
Company.  From  a  judgment  on.  a  verdict  for  plaintiff  and  an  order 
denying  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Herbert  C.  Smyth,  of  New  York  City,  for  appellant 
Frank  X.  Sullivan,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The  plaintiff  sues  his  employer  under  the  Employers' 
Liability  Law  (Consol.  Laws  1909,  c.  31,  §§  200-204)  for  damages 
resulting  from  an  accident  happening  during  the  course  of  the  work. 
In  our  opinion  the  evidence  fully  justified  the  recovery,  and  we  should 
not  find  it  necessary  to  say  anything  further,  save  for  a  question  raised 
by  the  defendant  as  to  the  sufficiency  of  the  notice  of  claim.  On  May 
29,  1912,  plaintiff  served  a  notice  of  claim  under  the  Employers'  Lia- 
bility Law,  and  on  June  3,  1912,  served  a  complaint  in  which  he  re- 
ferred to  and  relied  upon  the  notice  served  on  May  29th.  On  June  1st, 
the  defendant  mailed  to  plaintiff's  attorneys  a  demand  for  an  amplified 
notice  of  claim.  This  was  received  by  plaintiff's  attorney  on  June  3d, 
the  same  day  that  the  complaint  was  served,  but  whether  before  or 
after  such  service  does  not  appear.  On  June  6th,  plaintiff  served  the 
amplified  Jiotice  demanded  by  defendant. 

Defendant's  contention  is  that,  as  by  the  terms  of  the  statute  the 
amended  notice  superseded  the  original  notice,  the  latter  can  no  longer 
serve  as  a  basis  for  a  recovery  under  the  statute,  and  that  the  amended 
notice  cannot  so  serve  because  it  did  not  come  into  existence  until  after 
the  action  was  begun. 
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[1,  2]  Section  201  of  the  Labor  Law,  as  amended  by  chapter  352, 
Laws  of  1910,  so  far  ^s  applicable  to  the  point  now  under  considera- 
tion, reads  as  follows: 

"Notice  to  be  served.  No  action  for  recovery  or  compensation  for  Injailes 
or  death  under  this  article  shall  be  maintained  unless  notice,  of  the  time,  place 
and  cause  of  the  injury  is  given  to  the  employer  within  one  hundred  and 
twenty  days  and  the  action  Is  commenced  within  one  year  after  the  occur- 
rence of  the  accident  causing  the  injury  or  death.  The  notice  required  by 
this  section  shall  be  in  writing  and  signed  by  the  person  Injured  or  by  some 
one  in  his  behalf,  but  if  from  physical  or  mental  incapacity  it  is  impossible 
for  the  person  injured  to  give  notice  within  the  time  provided  in  this  section, 
he  may  give  the  same  within  ten  days  after  such  incapacity  is  removed.  In 
case  of  his  death  without  having  given  such  notice,  his  executor  or  admin- 
istrator may  give  such  notice  within  sixty  days  after  his  appointment,  but 
no  notice  under  the  provisions  of  this  section  shall  be  deemed  to  be  invalid 
or  insufficient  solely  by  reason  of  any  Inaccuracy  in  stating  the  time,  place 
or  cause  of  the  injury  if  It  be  shown  that  there  was  no  intention  to  mis- 
lead and  that  the  party  entitled  to  notice  was  not  in  fact  misled  thereby.  If 
such  notice  does  not  apprise  the  employer  of  the  time,  place  or  cause  of 
injury,  be  may,  within  eight  days  after  service  thereof,  serve  upon  the  sender 
a  written  demand  for  a  further  notice,  which  demand  must  specify  the  par- 
ticular in  which  the  first  notice  Is  claimed  to  be  defective,  and  a  failure  by 
the  employer  to  make  such  demand  as  herein  provided  shall  be  a  waiver  of  all 
defects  that  a  notice  -may  contain.  After  service  of  such  demand  as  herein 
provided,  the  sender  of  such  notice  may  at  any  time  within  eight  days  there- 
after serve  an  amended  notice  which  shall  supersede  such  first  notice  and 
have  the  same  effect  as  an  original  notice  hereunder.    •    *    •  " 

What  the  statute  requires  is  that,  in  order  to  avail  himself  of  the 
act,  a  claimant  must  serve  within  a  specified  time  a  "notice  of  the  time> 
place  and  cause  of  the  injury."  Much  has  been  written  as  to  the  proper 
method  of  stating  the  cause  of  the  injury,  but  it  is  not  necessary  to  dis- 
cuss that  question  now  beyond  remarking  that  in  our  opinion  the  notice 
first  served  fully  complied  with  the  requirements  of  the  statute.  Prior 
to  the  amendment  of  1910,  an  injured  employ^  was  obliged  to  stand  or 
fall  upon  the  sufficiency  of  the  notice  first  served,  he  had  no  means  of 
knowing  until  the  trial  whether  or  not  its  sufficiency  would  be  ques- 
tioned, and  if  upon  the  trial  it  was  successfully  questioned  he  lost  the 
benefit  of  the  act.  Thus  many  meritorious  cases  were  thrown  out  of 
court  owing  solely  to  inadvertent  defects  in  the  notice  of  claim.  The 
purpose  of  the  amendment  of  1910  was  to  prevent  this.  By  that 
amendment  the  employer  was  required  to  give  prompt  notice  to  the 
employe  if  he  considered  the  original  notice  insufficient  or  defective 
in  any  of  the  essential  subjects  to  be  included  in  the  notice,  to  wit,  the 
time,  place,  and  cause  of  the  injury.  Thereupon  the  claimant  was  per- 
mitted to  serve  an  amended  claim,  which  should  supersede  or  take 
the  place  of  the  original  notice  and  have  the  same  effect  as  an  original 
notice.  This  amendment  was  evidently  adopted  wholly  for  the  benefit 
of  claimants,  and  should  not  be  so  construed  as  to  embarrass  them  in 
prosecuting  actions.  It  is  evident  that  the  amended  notice  is  not  in- 
tended in  every  case  to  wholly  supersede  the  original  one,  for  an  em- 
ployer upon  whom  a  claim  is  served  may  require  an  additional  notice 
of  claim  as  to  any  one  or  two  of  the  three  matters  as  to  which  a 
notice  is  essential.  Indeed,  that  is  just  what  the  defendant  did  in  the 
present  case,  as  it  made  no  demand  for  an  additional  or  amended  no- 
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tice  as  to  time  or  place,  but  only  as  to  the  cause  of  the  accident-  It 
is  obvious  that  in  such  a  case  it  was  not  the  intent  of  the  amendment 
that  the  original  notice  as  to  time  and  place  should  be  wholly  super- 
seded. A  reasonable  construction  of  the  amendment,  and  one  which  as 
we  consider  expresses  its  true  meaning,  is  that  the  second  notice  shall 
be  deemd  to  supersede  the  first  in  so  far  as  they  are  inconsistent,  and 
only  to  that  extent. 

The  service  of  an  amended  notice  after  the  complaint  has  been 
served  does  not,  as  we  think,  impose  upon  a  plaintiff  the  obligation  to 
discontinue  his  action  and  commence  over  again.  The  statute  does 
not  so  provide,  and  we  see  no  necessity  for  so  holding.  The  moment 
a  notice  of  claim  has  been  served  the  claimant's  right  of  action  has  been 
perfected.  It  is  not  the  wording  of  the  notice  of  claim,  but  the  service 
of  such  a  notice,  "which  gives  the  right  of  aiction  under  the  statute. 
Before  the  amendment  of  1910,  if  the  notice  was  defective,  it  might 
be  declared  a  nullity  on  the  trial,  and  thus  leave  the  plaintiff  with  no 
cause  of  action  under  the  statute.  Now,  however  phrased,  the  notice 
is  good  unless  an  amplified  or  amended  notice  is  demanded.  When 
such  an  amplified  or  amended  notice  has  been  served,  it  supersedes 
the  original  in  the  sense  that  it  takes  its  place,  and  makes  that  perfect 
which  theretofore  was  imperfect,  and  the  action  may  go  on  as  if  the 
perfect  notice  had  been  originally  served.  This  construction  gives 
full  effect  to  the  statute  and  affects  unfavorably  no  material  interest 
of  either  party. 

Judgment  and  order  affirmed,  with  costs.    All  concur: 


(S3  Mlac.  Bep.  335.) 

N.  DAIITS  SONS  CO.  v.  UNION  FREE  SCHOOL  DIST.  NO.  7  OF  TOWN 

OF  CORTLANDT  et  al. 
(Supreme  Court,  Special  Term  for  Trials,  Westchester  County.    October,  1913.) 

Schools  and  School  Districts  (§  86*) — Rights  of  Suboortbactob — ^DKrAUi.T 
IN  Febformanck  of  Fbincifai.  Contbact — Statutes. 

Education  Law  (Consol.  Laws  1910,  c.  16)  §  314,  expressly  declares  tbat, 
where  the  board  of  education  of  a  school  district  has  exhausted  an  ap- 
propriation, it  cannot  incur  further  liability.  Lien  Law  ((JonsoL  Laws 
1909,  c.  83)  i  5,  gives  a  lien  for  labor  performed  or  material  fnrnlshed  to 
a  contractor  for  a  public  Improvement  only  upon  the  fund  applicable  to 
such  improvement,  to  the  amount  due  or  to  become  due  on  the  contract 
A  school  district  voted  a  sum  for  the  completion  of  a  school  building,  and 
the  contract  therefor  provided  that  on  the  contractor's  dlscontiniiance  he 
should  not  be  entitled  to  further  payments  until  completion  of  the  work, 
and  should  then  be  entitled  only  to  the  excess  of  any  unpaid  balance  over 
the  expense  of  completion.  Thereunder  the  contractor  was  paid,  ob 
monthly  architect's  estlmateg,  up  to  November  5th,  but  continued  wort 
till  the  2801,  when  he  abandoned  the  work.  Thereafter  the  district  made 
a  contract  with  another  for  completion,  exhausting  the  original  appropria- 
tton  and  exceeding  the  original  contract  price.  Held,  that  as,  by  the  ex- 
press terms  of  the  contract,  there  was  nothing  due  the  original  contractor 
for  work  done  after  November  5th,  plaintiff  performing  labor  and  fur- 
nishing material  to  him  after  that  date  could  not  enforce  a  lien  therefor. 
[Ed.  Note. — For  other  cases,  see  Schools  and  School  Districts,  Cent  Dig. 
iS  203-206;  Dec.  Dig,  j  86.*] 

•For  other  casaa  see  same  topic  ft  t  nvubis  In  Dee.  A  Am.  Diss.  1907  to  dste,  ft  Rep'r  Indezei 
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Action  by  N.  Dain's  Sons  Company  against  Union  Free  School  Dis- 
trict No.  7  of  the  Town  of  Cortlandt,  Antonio  S.  Renza,  and  others. 
Complaint  dismissed  upon  the  merits. 

See,  also,  157  App.  Div.  890,  141  N.  Y.  Supp.  1133. 

Nathan  P.  Bushnell,  of  Peekskill,  for  plaintiff. 
James  Dempsey  and  William  A.  Bleloch,  both  of  Peekskill,  for  de- 
fendants. 

TOMPKINS,  J.  The  plaintiff  furnished  materials  to  the  defendant 
Renza,  who  had  a  contract  with  the  defendant  Union  Free  School  Dis- 
trict No.  7,  of  the  town  of  Cortlandt,  to  erect  a  new  schoolhouse  for 
the  sum  of  $126,833.36.  The  contract  work  progressed  until  Novem- 
ber 28,  1910,  when  the  contractor  Renza  abandoned  the  work  and  gave 
notice  thereof  to  the  board  of  education.  At  the  time  of  such  aban- 
donment, he  had  received  on  account  of  said  contract  the  sum  of 
$78,190,  leaving  a  balance  in  the  hands  of  the  district  of  $48,643.36. 

The  school  district  thereupon  made  a  contract  with  one  Lowry  for 
the  completion  of  the  unfinished  schoolhouse  according  to  the  original 
plans  and  specifications,  for  the  sum  of  $72,928.60,  under  which  second 
contract  the  building  was  completed,  and  for  which  the  district  paid 
between  $20,000  and  $30,000  in  excess  of  the  original  contract  price. 

The  original  contractor,  Renza,  had  been  paid  in  full  for  all  work 
and  materials  under  the  contract  up  to  November  5th,  for  all  of 
which  work  architect's  certificates  and  estimates  had  been  issued,  and 
monthly  estimates  and  payments  made  thereon  to  the  contractor  ac- 
cording to  the  terms  of  the  contract.  For  the  contract  work  done  by 
Renza  between  November  5th  and  November  28th,  the  date  of  aban- 
donment, no  architect's  estimate  or  certificate  was  made  or  issued, 
and  no  payment  therefore  made  by  the  school  district,  and  it  is  for  the 
value  of  the  work  and  materials  performed  and  furnished  by  the  con- 
tractor Renza  during  that  period  that  the  plaintiff  and  the  other 
lienors  now  seek  to  recover  from  the  school  district. 

Before  the  abandonment  of  the  contract,  the  custom  was  for  the 
architect  to  make  monthly  estimates,  issuing  his  certificates  between 
the  1st  and  the  10th  days  of  each  month,  and  thereupon  monthly  pay- 
ments were  made  to  the  contractor.  For  the  work  done  by  the  con- 
tractor after  November  5th,  no  estimate  was  made  or  certificate  is- 
sued, for  the  reason  that  the  work  was  wholly  abandoned  on  the  28th 
day  of  November;  and  the  question  now  is  whether  the  lienors  are 
entitled  to  recover  the  value  of  the  work  performed  and  materials 
furnished  between  these  two  dates,  namely,  November  5th  and  No- 
vember 28th. 

Concededly,  it  cost  the  district  over  $20,000  in  excess  of  the  full 
contract  price  to  complete  the  work  that  the  original  contractor,  Renza, 
agreed  to  do.  Under  these  circumstances,  I  think  that  the  liens  of  the 
plaintiff  and  the  other  parties  to  this  action  cannot  be  sustained,  for  the 
reason  that,  at  the  time  of  the  filing  of  their  notices  of  liens,  there  was 
no  money  due  to  the  contractor,  because  it  is  undisputed  that  it  re- 
quired much  more  money  to  complete  the  unfinished  and  abandoned 
contract  than  the  entire  unpaid  balance  of  the  contract  price. 
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The  defendant  is  a  municipal  corporation  and  was  authorized  by  an 
appropriate  resolution  adopted  by  the  qualified  voters  of  the  school 
district  to  expend  the  sum  of  $150,000  for  the  erection  and  completion 
of  the  school  building.  That  appropriation  was  exhausted  by  the  pay- 
ments actually  made  to  Renza  and  Lowry,  and  the  board  of  education 
was  without  authority  to  incur  any  further  liability  without  another 
appropriation  being  voted.  Education  Law,  §  314  (Laws  of  1910,  c 
140;  Consol.  Laws  1910,  c  16). 

The  plaintiff's  claim  is  that  the  contractor  Renza  "earned  s<wne 
money  by  the  work  performed  and  materials  furnished  between  the 
5th  and  28th  days  of  November."  While  that  is  true,  it  is  equally  true 
that  he  forfeited  whatever  he  earned  during  that  period  by  his  volun- 
tary abandonment  of  the  contract  before  he  became  entitled  to  a 
monthly  payment,  leaving  work  to  be  done  under  the  contract  that 
would  cost  for  its  completion  far  more  than  the  balance  remaining  un- 
paid under  said  contract.  The  Renza  contract  contained  a  provision 
that,  in  case  of  a  discontinuance  of  the  work  by  the  contractor  : 

"He  shall  not  be  entitled  to  receive  any  farther  payment  under  this  con- 
tract until  the  Bald  work  shall  be  wholly  finished,  at  which  time,  if  the  un- 
paid balance  of  the  amount  to  be  paid  shall  exceed  the  expense  incurred 
by  the  owner  in  finishing  the  work,  such  excess  shall  be  paid  by  the  owner 
to  the  contractor ;  but  If  such  expense  shall  exceed  such  unpaid  balance,  the 
contractor  shall  pay  the  difference  to  the  owner." 

Under  this  express  provision  of  the  contract,  it  seems  to  me  dear 
that  the  contractor  can  claim  nothing  for  the  work  done  after  the  5th 
of  November,  and,  of  course,  if  the  contractor  would  not  be  entitled 
to  recover,  the  lienors  cannot. 

On  the  other  hand,  under  this  provision  of  the  contract,  the  con- 
tractor Renza  would  be  liable  to  the  school  district  for  upwards  of 
$20,000.  A  lienor  for  labor  or  material  performed  for  or  furnished 
to  the  contractor,  for  a  public  improvement,  has  a  lien  only  upon  the 
moneys  of  the  municipal  corporation  applicable  to  the  construction  of 
such  improvement  to  the  amount  due  or  to  become  due  on  such  con- 
tract. Section  5  of  the  Lien  Law,  chapter  38,  Laws  of  1909  (Consol. 
Laws  1909,  c.  33). 

In  this  case,  there  was  no  money  due  the  contractor  after  the  5th 
of  November,  because  he  forfeited  all  his  rights  under  the  contract 
before  he  became  entitled  to  another  payment,  and  the  amount  re- 
maining unpaid  of  the  original  contract  price,  not  being  sufficient  to 
complete  the  unfinished  contract,  was  properly  withheld  by  the  district 
to  apply  on  the  cost  of  completing  the  contract,  and,  when  that  was 
done,  there  were  no  moneys  left  over  applicable  to  the  construction 
of  said  school  building  or  the  payment  of  these  liens. 

I  have  examined  the  authorities  cited  by  counsel  for  the  lienors, 
and  am  satisfied  that  each  is  clearly  distinguishable  from  the  case  at 
bar,  and  that  the  defendant  Union  Free  School  District  No.  7  is  entitled 
to  judgment  dismissing  the  complaint  upon  the  merits,  and  adjudging 
all  of  said  liens  to  be  ineffective,  without  costs. 
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STONE  ▼.  UNITED  STATES  TITLE  QUABANTX  ft  INDEMNITY  CO. 
(Supreme  C!oiirt,  Appellate  Division,  First  Department    December  IS,  191S.) 

1.  COBPOBATIOHS  (f  407*)— OmCKBa — AUTHOBITT. 

The  acting  assistant  secretary  of  a  title  guaranty  company  has  no  au- 
thority, by  virtue  of  his  office,  to  employ  an  agent  to  make  a  contract  of 
sale  for  the  company. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  |{  1615-1619; 
Dec.  Dig.  f  407.*] 

2.  Pbincifai.  ajid  Aobnt  (S    128*)— AuraoBirr  or  Aoent  —  Assebtion  of 

Agency. 

That  an  agent  represented  to  a  third  person,  with  whom  be  dealt,  that 
be  had  authority  to  make  a  contract  In  behalf  of  the  principal,  does  not 
prove  the  authority  of  the  agent 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent  Cent  Dig.  {{  420- 
429 ;   Dec.  Dig.  g  123.*] 

8.  Bbokebs  (i  94*) — AtiTHOBiTT — Sfeciai.  Conikaots. 

In  the  absence  of  a  special  contract  conferring  authority,  a  broker  em- 
ployed to  sell  or  to  assist  In  selling  property,  has  only  the  power  to  find 
a  purchaser  and  bring  the  seller  and  pnrdiaaer  together. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  f  136;  Dec.  Dig.  § 
94i*] 
4.  Bsokebs  (S  94*) — ^Attthobity — Speoiai.  Contbacts. 

An  employe  of  a  firm  of  mortgage  brokers  was  requested  by  an  officer  of 
a  title  guaranty  and  indemnity  company  to  see  if  he  could  sell  a  mortage 
Interest  After  he  had  failed  to  make  a  sale,  the  officer  told  him  to  go 
elsewhere  and  see  If  he  could  not  sell  to  some  one  else,  and  directed  him 
to  go  out  in  the  market  and  try  to  make  a  sale.  Eeld,  that  the  employ- 
ment was  merely  that  of  a  broker  to  procure  a  purchaser,  without  any  au- 
thority to  make  a  binding  contract  for  the  company. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent  Dig.  i  186;  Dec:  Dig. 
8  94.*] 
6.  Bbokebs  ({  94*) — Emflotioeht— Authobitt. 

A  broker  employed  to  sell  a  Junior  mortgage  Interest  at  a  spedfled  price 
has  no  authority  to  make  a  contract  containing  conditions,  on  the  perform- 
ance of  which  the  purchaser  procured  agrees  to  take  the  interest 

[Ed.  Note. — ^For  other  cases,  see  Brokers,  Cent  Dig.  |  136;  Dec  Dig. 
194.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Martin  M.  Stone  against  the  United  States  Title  Guar- 
anty &  Indemnity  Company.  From  a  judgment  for  plaintiff,  and 
from  an  order  denying  a  new  trial,  defendant  appeals.  Reversed,  and 
complaint  dismissed. 

Argued  before  INGRAHAM,  P.  T.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Benjamin  Reass,  of  Brooklyn,  for  appellant. 

Aaron  W.  Levy,  of  New  York  City,  for  respondent 

SCOTT,  J.  This  is  an  action  to  recover  damages  for  the  breach 
of  an  alleged  contract  by  defendant  to  sell  to  plaintiff  a  subordinate 
interest  in  a  bond  and  mortgage.  In  December,  1909,  one  Isaac  Polan- 
sky,  owner  of  premises  in  Hester  street  in  the  city  of  New  York  de- 

•For  other  c8a«s  see  uune  topic  A  i  inncBaB  In  Dec.  ft  Am.  Digs.  1907  ta  date,  ft  Rep'r  Indexes 
144N.T.S.— 64 
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sired  to  obtain  a  loan  of  $75,000  upon  his  bond,  to  be  secured  by  a 
mortgage  upon  his  real  property.  He  employed  for  that  purpose  a 
broker  named  Kronsky,  who  arranged  with  the  defendant  and  the 
New  York  Life  Insurance  Company  that  the  latter  company  should 
take  a  senior  interest  in  such  a  mortgage,  to  the  extent  of  $62,500,  de- 
fendant guaranteeing  the  loan  to  that  extent.  This  left  a  subordinate 
interest  of  $12,500  to  be  disposed  of.  Kronsky  tried  to  dispose  of  this 
himself,  but  was  unable  to  do  so.  He  then  called  to  his  aid  one 
Schinsky,  who  was  in  the  employ  of  a  firm  of  mortgage  brokers  known 
as  H.  D.. Baker  &  Co.  Schinsky  found  a  man  named  Marx  who  was 
willing  to  buy,  but  was  unwilling  to  agree  to  the  terms  and  conditions 
of  sale  prescribed  by  defendant.  Schinsky  testifies  that  Kronsky  took 
him  to  see  one  O'Brien,  who  at  the  time  was  acting  assistant  secretar)* 
of  the  defendant;  that  O'Brien  asked  him  if  he  could  find  a  pur- 
chaser. 

"Mr.  O'Brien  did  not  tell  me  to  go  and  find  a  purchaser, .  bat  lie  asked  me 
If  I  could  sell  the  interest.  I  was  a  broker.  Mr.  O'Brien  ask6d  me  if  I 
could  sell  that  junior  interest,  and  I  told  blm  I  would  try  to  sell  it,  and  I 
took  the  details  and  went  out  in  the  market  and  tried  to  sell  it  I  looked 
for  a  purchaser." 

After  the  attempt  to  sell  to  Marx  had  failed  Schinsky  testifies  that 
Mr.  O'Brien  said  to  him: 

"We  will  hare  to  go  elsewhere  to  see  if  we  cannot  sell  it  to  somebody  else, 
and  go  out  in  the  market  again  and  try  to  sell  it" 

It  is  upon  this  conversation  (denied  by  O'Brien)  that  the  plaintiff 
builds  his  whole  case ;  his  claim  being  that  the  defendant  thereby  made 
Schinsky  its  agent,  not  to  find  a  purchaser,  but  to  actually  make  a  valid 
binding  contract  of  sale.  On  December  14,  1909,  Schinsky  delivered 
to  O'Brien  the  following  letter,  addressed,  not  to  defendant,  but  to 
H.  D.  Baker  &  Bro.,  who  were  Schinsky's  employers. 

"New  York,  Dec.  14th,  1909.  Messrs.  H.  D.  Baker  &  Bro. — Gentlemen:  I. 
the  undersigned,  am  willing  to  purchase  and  take  an  assignment  of  the  Junior 
interest  in  a  first  mortgage  affecting  premises  No.  103  Hester  street,  borough 
of  Manhattan,  New  York  City,  and  duly  recorded  in  the  office  of  the  register 
of  the  county  of  New  York,  in  the  amount  of  $75,000,  said  Junior  interest 
amounting  to  $12,500  bearing  Interest  at  the  rate  of  6%  per  annnm  and  ma- 
turing in  three  years.  I  wUl  purchase  the  said  Junior  lotcfest  amoantinc 
to  the  sum  of  |12,500  as  aforesaid,  for  the  sum  of  $10,300.  ntle  Insurance 
policy  Insuring  the  title  to  said  mortgage  and  assignment  shall  be  issued  to 
me  without  charge  or  expense  on  my  part  Very  truly  yours,  Martin  M.  Stone, 
Metropolitan  Bank,  271  Broadway.  Newman  &  Butler,  Attorneys,  116  Nas- 
sau St" 

The  plaintiff's  position  is  that,  on  the  theory  that  Schinsky  had  full 
power,  in  defendant's  behalf,  to  make  a  contract  of  sale  as  its  agent, 
this  acceptance  by  plaintiff  made  it  a  valid,  binding  contract;  and,  as 
it  was  not  carried  out,  he  claims  as  damages  the  difference  between 
$10,300,  which  he  offered  to  pay  for  the  junior  interest,  and  $12,500, 
the  face  value  of  this  interest. 

Schinsky  refused  to  give  O'Brien  any  particulars  respecting  Stone, 
or  even  his  address,  insisting  that  O'Brien  should  deal  only  with  him- 
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self  or  his  firm.    O'Brien  thereupon  gave  Schinsky  the  following  let- 
ter: 

"December  14,  1909.  Mr.  E.  P.  Schinsky,  %  Messrs.  H.  T.  Baker  &  Bro.. 
New  York  City— Dear  Sir:  In  regard  to  the  junior  Interest  of  $12,500,  in 
$75,000  mortgage  on  103  Hester  street,  would  state  that  I  have  read  the  ac- 
ceptance of  Mr.  Stone,  to  your  company,  or  firm,  and  will  hold  the  same 
at  your  disposal,  but  will  deal  with  you  direct  In  the  matter.  It  Is  under- 
stood I  presume  by  your  client,  that  this  Junior  Interest  Is  to  be  assigned 
to  him  on  the  same  conditions  as  was  the  original  deal  of  Mr.  Marx,  as  per 
my  letter  of  December  4th.  It  la  also  understood  that  should  the  deal  fall  ' 
through  by  reason  of  any  act  of  the  New  York  Life  Insurance  Company,  or 
of  the  owner,  or  any  other  party  Interested  beside  this  Company,  then  and 
In  that  case  this  Company  is  in  no  way  liable  to  H.  T.  Baker  &  Bro.,  or  their 
clients  for  any  damage  or  remuneration  whatever.  This  of  course,  only  car- 
ries out  the  agreement  as  signed  by  you  and  Mr.  Krone  on  December  6th.  I 
am  very  glad  to  see  that  you  got  another  client  for  this  loan,  and  must 
congratulate  you  on  your  promptness.  We  will  keep  you  posted  on  the 
progress  of  the  matter,  and  will  send  your  client  or  yourself  the  report  when ' 
complete.    Very  respectfully  yours,  O'B.". 

It  appears  now  that  Schinsky  never  showed  this  letter  to  plaintiff, 
but  defendant,  assuming  that  the  sale  had  been  made  subject  to  its 
terms,  sent  to  plaintiff's  lawyer  what  papers  were  necessary.  This  sale 
fell  through  because  plaintiff  refused  to  accept  an  assignment  of  the 
interest  in  the  form  and  upon  the  conditions  upon  which  the  New  York 
Life  Insurance  Company  insisted. 

If  the  real  contract  was  that  evidenced  by  the  two  letters  above 
quoted  it  is  evident  that  the  plaintiff  has  no  cause  of  action.  He  must 
therefore  succeed,  if  at  all,  upon  his  theory,  already  referred  to,  that 
Schinsky  was  authorized  by  defendant  to  actually  make  a  sale  as  its 
agent,  and  to  agree  upon  the  terms  of  sale,  and  that  the  letter  from 
plaintiff  to  H.  D.  Baker  &  Bro.  was  not  an  oflfer  to  buy,  but  an  accept- 
ance of  an  offer  already  made  through  Schinsky.  This  latter  claim  i» 
clearly  untenable  for  several  reasons : 

[1,  2]  First.  There  is  no  evidence,  and  no  presumption  arising  from 
his  office,  that  the  acting  assistant  secretary  of  defendant  had  any 
authority  to  employ  an  agent  to  actually  sell  a  mortgage,  or  to  author- 
ize such  an  agent  to  make  a  contract  of  sale  for  the  company.  The  fact, 
if  it  be  a  fact,  that  Schinsky  represented  to  plaintiff  that  he  had  au- 
thority to  contract  in  behalf  of  the  defendant  adds  no  strength  to 
plaintiff's  case,  for  no  one  can  make  himself  an  agent  of  another  by 
merely  asserting  his  agency. 

[3,  4]  Second.  It  is  apparent  that  Schinsky's  authority  was  only  that 
of  a  broker,  and  he  was  well  known  in  that  capacity  to  all  the  parties 
in  the  transaction.  It  is  perfectly  well  settled  and  generally  under- 
stood that  the  entire  duty  of  a  broker  employed  to  sell  or  to  assist 
in  selling  property  is  to  search  out  a  purchaser  and  to  act  as  the  inter- 
mediary to  bring  the  seller  and  the  purchaser  together.  In  the  absence 
of  a  special  and  well-defined  authority,  it  is  no  part  of  a  broker's  duty 
to  actually  make  the  sale  in  behalf  of  the  owner.  Glentworth  v. 
Luther,  21  Barb.  145 ;  Alt  v.  Doscher,  102  App.  Div.  344-348,  92  N. 
Y.  Supp.  439;  Sibbald  v.  Bethlehem  Iron  Company,  83  N.  Y,  378, 
38  Am.  Rep.  441.   Accepting  Schinsky's  version  of  his  interviews  with 
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O'Brien  at  its  fullest  value,  it  is  perfectly  obvious  that  his  employment 
was  merely  that  of  a  broker  to  seek  out  a  purchaser,  and  involved  no 
authority  to  make  a  binding  contract  in  behalf  of  defendanL 

[6]  Third.  Even  if  it  could  be  held  that  Schinsky  was  given  any 
authority  to  sell  the  junior  interest,  he  was  given,  upon  his  own  state- 
ment, no  authority  to  agree  on  any  terms  except  to  sell  the  interest 
at  a  given  price.  The  letter  from  plaintiff,  which  he  calls  an  accept- 
ance, but  which  was  in  fact  only  a  proposal,  contains  a  condition  not 
claimed  to  have  been  put  within  Schinsky's  authority  to  consent  to, 
viz. : 

"TlQe  Insurance  policy  Insuring  the  title  to  said  mortgage  and  aaatgnment 
shall  be  Issued  to  me  without  charge  or  expense  on  my  x>art" 

It  would  serve  no  useful  purpose  to  discuss  so  bald  a  case  at  greater 
length.  It  is  perfectly  clear  upon  the  undisputed  facts  that  plaintiff 
has  not  and  never  had  a  cause  of  action  against  defendant,  and  the 
court  erred  in  not  dismissing  the  complaint.  That  error  it  is  our  duty 
to  correct. 

The  judgment  and  order  appealed  from  must  therefore  be  reversed, 
and  the  complaint  dismissed,  with  costs  to  the  appellant  in  all  courts. 
All  concur. 


(83  Misc.  Kep.  194.) 

CITX  OF  NEW  ROCHELLB  v.  NEW  HOCHELLE  COAL  &  LUMBER  CO. 
(Supreme  Court,  Special  Term,  Westchester  County.    Norembo',  1913.) 

1.  MUNICIFAI.  COBPOBATIOITB  Q  646*) — ^EXTKNBIOH  or  HlOHWAT. 

Where  an  individual  constructs  a  dock  at  the  foot  of  a  highway,  the 
public  easement,  by  the  fact  of  that  construcdon,  ia  extended  over  the 
newly  made  land  to  the  water's  edge. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  I 
•       1419;  Dec.  Dig.  |  646.»] 

2.  Judgment  (i  739*) — Conclusiveness — Mattebs  Conoluokd. 

As  the  Justice  court  in  1S51  had,  under  2  Rev.  St  (3d  Ed.)  i>t.  3,  C.  2, 
tit  4,  art.  1,  i  2,  Jurisdiction  of  an  action  to  recover  a  penalty  not  ex- 
ceeding $100,  a  Judgment  rendered  by  the  Justice,  assessing  a  penalty 
against  an  abutting  landowner  for  obstructing  a  highway  in  a  town,  when 
affirmed  on  an  appeal,  is  conclusive  against  the  ovmer's  right  to  the  land 
occupied  as  a  highway,  even  though  the  Justice  court  has  no  Jurisdiction 
over  actions  involving  the  tlUe  to  land ;  it  appearing  that  that  issue  was 
not  raised  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  U  U05, 1267 ;  Dec. 
Dig.  {  739.*] 

3.  Municipai.  Cobforations  ({  654*) — ^AonoNs  fob  OBSiBuunoR — ^Bvidbncb— 

Sufficienot. 

In  a  suit  to  enjoin  obstmctlon  of  a  highway,  evidence  held  to  establish 
that  the  locus  in  quo  was  a  highway,  and  was  used  as  such  until  a  few 
years  before  the  obstruction. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  i 
1428;  Dec.  Dig.  I  664.*] 

4.  Municipal  Cobpobations  (|  657*) — Abandonment — Evidence. 

In  a  suit  to  enjoin  the  obstruction  of  a  highway,  where  defendant 
claimed  that  the  highway  had  been  lost  by  abandonment,  under  Highway 
Law  (Consol.  Laws  1909,  c.  26),  {  234,  the  court  should  be  slow  to  find 
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that  the  public  easement  had  been  lost  by  mere  nonnaer,  where  it  ap- 
peared that  the  municipal  authorities  In  charge  had  never  intended  to  re- 
nounce public  rights. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
722,  844,  1420,  1496;  Dec.  Dig.  {  667.*] 

B.    MUWIOIPAI,  C0BPOBATION8  (|  667*) — ^ABAHDOmiKNT — BlTBDXN  0»  PBOOF. 

Where  a  defendant  claims  that  a  highway  has  been  lost  under  Highway 
Law  (Consol.  Laws  1909,  c.  25)  !  234,  by  abandonment,  the  bnrden  of  prov- 
ing abandonment  rests  on  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corponttons,  Cent  Dig.  H 
722,  844,  1429,  1496;   Dec.  Dig.  S  667.*] 

6.  MnNiciFAi.  OoBPOBATiowB  (8  657*) — What  Constitutes  Abandonment. 

No  mere  encroachment  upon  the  sides  of  a  highway,  so  long  as  any  part 
of  it  remains  open  to  travel,  will  constitute  an  abandonment,  and  set  Hlgli- 
way  Law  (ConsoL  Laws  1909,  c.  25)  |  234,  running,  nor  will  any  length  of 
the  continuance  of -such  encroachment  terminate  the  public  easement  over 
the  full  width  of  the  highway  as  laid  out 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  iS 
722,  844,  1429,  1496;  Dec  Dig.  |  657.*] 

7.  MUKICIPAI,  COBPOBAKIONS  ({  657*)  —  ABANDOmOEm  —  BVIMNOM  —  SUFFI- 

CXBROT. 

In  an  action  to  enjoin  an  encroachment  upon  a  highway,  evidence  held 
Insuffidept  to  establish  a  six-year  abandonment  as  required  by  Highway 
Law  (Consol.  Laws  1909,  c.  25)  |  234,  to  eztlngiMi  the  rights  of  the  pub- 
lic therein. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporationa,  Cent  Dig.  St 
722,  844,  1429, 1496;  Dec.  Dig.  |  667.*] 

8.  Municipal  Cobpobations  (J  668*) — Stbxkts — Pbesttmftiors. 

In  general,  It  Is  presumed  that  the  public  has  only  an  easement  in  a 
highway  or  street 

[Ed,  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  § 
1430;   Dec.  Dig.  {  658.*] 

9.  MUNICIPAI.  COBFOBATIOHS  ({  658*) — InTBBEST  OT  PuBUO — PBESUlCPnOKB. 

The  granting  of  a  town's  application  for  a  grant  of  land  under  water  at 
the  foot  of  a  highway  raises  a  presumption  that  the  fee  of  the  highway  is 
in  the  municipality. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  { 
1430 ;   Dec.  Dig.  {  658.*] 

10.  Vbnoob  and  Pubchaseb  ({  229*) — ^BORA  FiDB  Pttbohaseb. 

One  who  purchases  land  abutting  on  a  highway,  under  a  deed  describing 
'    the  land  as  so  abutting.  Is  not  a  bona  fide  purchaser  of  the  highway,  even 
though  It  was  not  being  used  by  the  public  at  that  time. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  {S 
477-494;  Dec.  Dig.  f  229.*] 

11.  MUNICIFAI.  COBPORATIONB  (|  697*)  —  EnCBOAOHUKNT  OK   STBXBT  —  ASATE- 

KENT — Costs. 

In  an  action  by  a  municipality  to  enjoin  obstruction  of  a  highway  which 
bad  not  been  worked  for  a  long  time,  where  there  was  evidence  tending  to 
show  abandonmeni;  costs  will  not  be  allowed  the  municipality,  even  though 
successful. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  It 
1502-1505 ;   Dec.  Dig.  i  697.*] 

12.  MuniciPAi.  Cobpobations  ({  697*) — Stbeets — ^Bnoboaohueht. 

In  an  action  to  enjoin  the  maintenance  of  obstructions  in  a  highway, 
the  defendant  will  not  be  compelled  to  grade  the  surface  of  the  highway, 
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where  It  did  not  appear  that  Its  irregularities  were  In  tlie  main  caused  b; 
his  obstruction,  which  consisted  of  lumbar  piles. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
1502-1505 ;   Dec.  Dig.  |  697.»] 

Action  by  the  City  of  New  Rochelle  a^fainst  the  New  Rochelle  Qjal 
&  Lumber  Company.    Judgment  for  plaintiff. 

Hugh  M.  Harmer,  of  New  York  City  (Edward  W.  Davidson,  of 
New  Rochelle,  of  counsel),  for  plaintiff. 
Michael  J.  Tierney,  of  New  Rochelle,  for  defendant 

MILLS,  J.  This  is  an  action  for  a  mandatory  injunction  to  compel 
the  defendant  to  remove  certain  obstructions  from  a  certain  specified 
locality,  which  the  plaintiff  claims  constitute  the  southern  terminus 
or  part  of  a  highway  known  as  Echo  avenue  in  the  City  of  New 
Rochelle,  and  to  refrain  from  further  obstructing  the  same.  The  fact 
of  the  existence  of  the  obstructions  is  conceded  by  the  defendant,  but 
it  attempts  to  justify  the  same  by  denying  that  the  locality  is  a  high- 
way or  a  part  thereof ;  and  it  claims  that  it  is  the  private  property  of 
the  defendant,  subject  to  no  public  easement  whatever.  The  question 
in  the  case,  therefore,  is  this :  Was  that  locality,  when  this  action  was 
commenced,  about  June,  1911,  a  part  of  said  highway?  Upon  that 
issue  the  burden  of  proof  rests  upon  the  plaintiff. 

As  now  physically  appearing  by  present  day  user,  the  highway 
runs  southeasterly  from  Huguenot  street  to  a  point  about  125  feet 
north  of  the  water  of  Echo  Bay,  a  branch  or  arm  of  Long  Island 
Sound,  and  there  turns  sharply  to  the  southwest,  and  proceeds  thence 
in  that  general  direction.  The  part  running  southeasterly  from  Hugue- 
not street  is  called  Echo  avenue;  and  the  rest  of  it,  that  is  the  part 
running  southwesterly,  is  known  as  Cedar  road.  The  locality  in  ques- 
tion is  the  parcel  of  land  embraced  within  the  lines  of  said  Echo  ave- 
nue continued  southeasterly  to  the  waters  of  Echo  Bay,  and  being 
about  125  feet  long  and  66  feet  wide — ^that  is,  from  west  to  east— 
and  said  to  contain  1.925  acres. 

By  its  charter  the  City  of  New  Rochelle  has  control  of  all  highways 
within  its  limits,  its  street  commissioner  being  given  all  the  powers  of 
town  commissioners  of  highways,  except  as  otherwise  limited  by  that 
act. 

Although  a  great  volume  of  evidence  has  been  taken,  a  careful 
analysis  of  it  reveals  that  there  is  very  little  conflict  as  to  any  material 
fact,  except  as  to  the  extent  of  the  public  use  of  the  locus  in  quo  during 
the  last  20  years. 

It  is  apparent  that  the  learned  counsel  have  very  carefully  examined 
the  records  in  the  town,  county  and  state  public  offices  for  matter 
affecting  the  problem  presented  by  this  case,  and  have  placed  in  evi- 
dence all  such  of  which  they  have  learned.  Since  the  submission  of 
the  case  I  have  very  carefully  examined  the  record  evidence,  and  other 
testimony  as  well,  and  am  convinced  that  the  following  material  facts 
are  established  by  the  evidence,  or  at  least  its  greater  weight. 
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The  highway  now  known  as  Echo  avenue  is  one  of  the  most  ancient 
highways  within  the  present  territorial  limits  of  the  City  of  New  Ro- 
chelle.  It  seems  to  l>e  impossible  to  iind  definitely  any  record  of  the 
original  laying  out  of  that  highway.  Undoubtedly  the  oldest  highway  in 
the  locality  is  the  road  known  generally  since  Colonial  days  as  the  Bos- 
ton post  road,  now  (within  the  city  limits)  called  Huguenot  street.  Un- 
doubtedly that  highway  was  laid  out  and  traveled  by  the  public  prior  to 
the  original  grant  by  Pell  to  Leisler,  in  1689,  of  the  6,000  acres,  which 
shortly  thereafter  were  settled  by  the  Huguenot  refugees,  and  called 
by  them  New  Rochelle.  This  court  recently  had  occasion  to  investigate 
the  origin  of  that  road,  and  stated  the  results  of  such  investigation  in 
an  opinion  in  the  case  of  Parsons  v.  Village  of  Rye,  140  N.  Y.  Supp. 
961,  at  966.  It  was  there  found  that  it  is  impossible  to  ascertain  ex-> 
actly  the  original  laying  out  of  that  highway,  and  the  same  appears  to 
be  true  of  the  one  here  under  consideration.  The  Boston  post  road 
is  undoubtedly  the  road  which  was  referred  to  in  the  original  deed  by 
Pell  to  Leisler,  dated  September  20,  1689,  as  "The  Road."  Bolton's 
History  of  Westchester  County  (2d  Ed.)  p.  583. 

The  first  evidence  of  the  existence  of  Echo  avenue  appears  to  be 
found  in  a  resolution  recorded  in  the  first  voltune  of  the  New  Rochelle 
Records,  at  page  4,  and  there  stated  to  have  been  adopted  by  the  Gen- 
eral Assembly  of  the  Inhabitants  of  New  Rochelle,  April  2,  1700.  The 
record  is  written  in  French,  but,  being  translated,  reads  thus : 

"The  Great  Klnga  Road  from  Torktown  to  Boston  the  Assembly  has  con- 
firmed It  as  It  now  stands,  being  a  chain  broad,  and  for  the  water  road  the 
Assembly  has  also  confirmed  it  as  It  now  stands  from  the  Boston  road  to 
the  water  side,  betwixt  John  Jeffreys  and  the  widow  Mackett,  and  this  Is 
to  be  also  a  chain  broad." 

From  this  record  it  would  seem  that  the  second  road  therein  re- 
ferred to,  as  well  as  the  first,  which  must  have  been  the  Boston  post 
road,  had  previously  been  laid  out,  or  at  least  had  previously  existed. 
The  expression  used  as  to  each  road  is  "confirmed  it  as  it  now  stands." 

The  researches  of  the  surveyor,  Mr.  Crosby,  who  has  had  very  long 
and  extensive  experience  in  that  locality  as  testified  to  by  him,  have 
fully  satisfied  me  that  such  second  road  is  the  present  Echo  avenue. 

In  1711  Captain  William  Bond,  a  surveyor  employed  by  the  local 
authorities,  made  a  map  of  New  Rochelle,  which  appears  to  be  the 
first  one  known  to  have  been  in  existence.  That  map  remained  among 
the  town  records,  in  the  town  clerk's  office,  until  recent  years,  when  the 
evidence  indicates  that  it  somehow  disappeared.  A  copy  of  it  is  pub- 
lished in  Bolton's  History  of  Westchester  County,  vol.  1  (2d  Ed.)  p. 
686,  and  is  in  evidence  here.  That  map  showed  four  roads  as  running 
southerly  from  the  Boston  post  road  to  the  water,  and  the  most  east- 
erly of  those  roads  corresponds  with  remarkable  exactness  with  the 
present  course  and  location  of  Echo  avenue.  Thus  the  distance  from 
the  latter  highway,  along  the  Boston  post  road,  easterly  to  the  small 
stream  formerly  called  Stony  brook  and  now  known  as  Crystal  Lake 
stream,  is  about  1,600  feet  upon  both  that  map  and  the  ground  at 
present;  and  the  area  of  the  land  between  that  stream,  on  the  east, 
and  that  highway  (Echo  avenue),  on  the  west,  is  about  the  same  on 


Digitized  by 


Google 


856  144  NBW  YORE  SUPPLBMSMT  (Sup.  Ct. 

the  map,  as  it  is  stated,  and  on  the  ground  now,  namely  42  acres  by  the 
map  and  44  as  now  measured  on  the  ground.  This  excess  is  readily 
accounted  for  by  the  well-known  surplusage  of  ancient  surveys.  It  is 
suggested  in  behalf  of  the  defendant  that  the  second  road  described 
in  the  resolution  of  April  2,  1700,  was  the  present  Center  avenue ;  but 
the  location  of  that  avenue  does  not  at  all  correspond  with  the  most 
easterly  crossroad  shown  on  the  Bond  map.  Thus  the  distance  from 
Center  avenue  easterly  along  the  Boston  post  road  to  the  present 
Crystal  Lake  stream  (formerly  Stony  brook)  is  more  than  half  a  mile 
instead  of  1,600  feet  as  shown  by  the  map;  and  the  area  of  the  land 
between  that  brook  arid  Center  avenue  is  many  times  42  or  44  acres. 
Moreover,  it  is  clear  by  the  record  proof  (see  Town  Records,  Vol.  1, 
p.  26),  that  the  present  Center  avenue  was  laid  out  in  1702  to  1703. 
The  record  there  shows  that  a  committee  of  four  named  persons, 
chosen  February  8th  of  that  year,  laid  out  a  road  from  the  great  way 
(namely  the  Boston  road)  to  the  water  "sade"  (side),  by  the  lands  of 
Sicard,  near  the  church. 

The  evidence  appears  fairly  to  locate  the  present  Echo  avenue  by  the 
adjoining  owners  and  occupants  of  land  as  given  in  the  above  resolu- 
tion of  April  2,  1700,  namely  "betwixt  John  Jeffreys  and  the  widow 
Mackett."  No  record  of  any  deed  to  Jeffreys  can  be  found.  The  deed 
by  Pell  to  Leisler,  September  20,  1689,  recites  as  including  within  the 
6,000  acres  granted — 

"also  the  reversion  and  reverslonB,  remainder  and  remainders  of  a  certain  lott 
of  land  and  meadow,  now  in  the  tenure  and  occupation  of  John  Jefferd,  and 
OUye  his  wife."    Bolton's  History  (2d  Ed.)  yoL  1,  p.  584. 

From  this  it  may  well  be  inferred  that  Jeffreys  or  Jefferd  was  a 
tenant  of  Pell,  and  subsequently  of  Ltisler,  and  probably  of  the  Leisler 
Mill,  which  was  situated  near  the  outlet  of  the  present  Crystal  Lake 
stream.  1  Bolton  (2d  Ed.)  p.  688.  Jacob  Leisler,  the  original  grantee 
from  Pell,  died  May  16,  1691.  His  son  and  heir,  Jacob  Leisler,  Jr., 
June  3, 1701,  conveyed  to  Liwis  Guion  a  tract  lying  east  of  the  present 
Echo  avenue  by  this  description,  viz. : 

"A  certalne  parcell  of  land  containing  twenty  acres  of  land  or  thereabouts, 
lying  and  being  In  the  Mannor  of  Pellham  called  commonly  New  Rochell  in 
the  county  of  Westchester  adjoining  to  the  land  of  the  said  Jacob  Leislers, 
belonging  to  his  com  mill  on  the  west  of  stony  brook,  formerly  in  the  pos- 
session of  John  Jeffrey  and  Joyning  on  the  nocth  side  to  the  road  of  Boston 
on  the  west  to  another  road  comming  from  the  tilghway  to  the  water  side  on 
the  south  to  the  creek  that  goes  to  the  said  mill." 

It  is  clear  that  the  road  here  named  as  the  westerly  bound  is  the 
present  Echo  avenue.  The  subsequent  deeds  of  the  parcel  on  the  east 
of  that  road  are  all  of  record,  and  they  constitute  an  unbroken  chain 
of  title  into  the  defendant,  in  1904,  of  the  southern  part  of  the  parcel 
adjoining  on  the  east  the  locus  in  quo.  In  that  chain  of  title  the  deed 
by  Johnson  and  others,  the  heirs  of  Louis  Guion,  the  grantee  of  Louis 
Guion,  Sr.,  dated  November  15,  1748,  gives  as  the  easterly  bound, 
"east  by  farm  formerly  in  possession  of  John  Jeffreys."  Evidently 
Jeffreys  had  remained  m  possession  of  the  Leisler  farm,  including  the 
mill  to  the  eastward,  after  the  deed  above  recited,  to  Guion,  in  1701. 
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The  first  known  deed  of  the  land  to  the  west  of  the  present  Echo 
avenue  is  a  deed  by  Jacob  Leisler,  Sr.  to  John  Mackett,  dated  May 
30,  1690,  of  40  acres,  bounded  on  the  north  by  the  Boston  road,  south 
by  the  brook,  on  the  east  by  land  of  Jacob  Leisler,  on  the  west  by  land 
oi  Vilain.  It  may  be  noted  here  that  the  crossroad,  now  known  as 
Bcho  avenue,  was  not  then  (1^0)  in  existence,  because  it  is  not  re- 
cited as  a  bound  in  that  deed,  which  gives  as  the  easterly  bound  land 
(i.  e.,  other  land)  of  Jacob  Leisler;  but  that  such  road  had  come  into 
being  prior  to  the  deed  to  Guion,  June  3,  1701,  because  that  deed  gave 
that  road,  viz.,  "another  road  coming  from  the  highway  to  the  water 
side,"  as  the  westerly  bound  of  the  premises  conveyed.  John  Mackett 
died  prior  to  1708,  and  his  heirs,  January  11,  1708,  conveyed  the  same 
tract  by  tfie  same  description  (evidently  copied)  to  one  Lefferts.  There 
is  a  break  following  in  the  record  title  of  the  tract  on  that  (the  west- 
erly) side  of  the  road.  After  the  deed  in  1708  by  the  heirs  of  John 
Madcett,  above  recited,  the  first  deed  of  record  is  one  by  Nicholas 
Bogart  to  Alexander  Henderson,  dated  February  21,  1794,  and  from 
that  conveyance  the  record  title  is  extant  and  clear  into  the  defendant 
in  1901 ;  that  is,  of  the  southern  part  of  the  tract  adjoining  on  the 
west  the  locus  in  quo. 

The  Bond  map  (1711)  gives  the  names  of  several  owners  or  occu- 
pants of  various  tracts.  It  gives  thus  "Goun"  as  the  name  of  that  on 
the  tract  just  east  of  the  present  Echo  avenue,  and  "Mrs.  Moghead" 
as  that  on  the  tract  just  west.  The  spelling  "Goun"  is  evidently  an 
anglicization  for  the  French  "Guion."  Very  little  importance  is  to 
be  attached  to  any  variance  in  the  spelling  by  Captain  William  Bond, 
an  Englishman,  of  the  Huguenot  proper  names  upon  his  map.  In  that 
respect  he  may  possibly  be  considered  a  pioneer  in  the  modern  pho- 
netic spelling. 

There  is,  as  above  indicated,  no  record  evidence  of  any  title  to  the 
westerly  tract  in  any  Mrs.  Moghead  as  named  on  the  Bond  map,  but 
that  map  gives  as  the  owner  or  occupant  of  the  second  lot  or  tract 
west  of  the  present  Echo  avenue,  "Vallain,"  whereas  the  above-recited 
.  deed  to  John  Mackett  in  1690  gives  as  the  westerly  bound  of  the  tract 
conveyed,  "land  of  Vilain."  The  variance  in  spelling  here  is  much  less 
pronounced. 

There  appears  to  be  no  evidence  of  a  John  Jeffreys  (or  Jefferd),  or 
a  John  Mackett  (or  Matchett)  at  about  that  time  located  elsewhere 
than  in  the  above-stated  proximity  to  the  present  Echo  avenue.  It 
seems,  therefore,  reasonably  certain  that  in  the  resolution  of  April 
2,  1700,  the  bound  of  the  road  "from  the  Boston  road  to  the  water 
side,"  given  as  (land  of)  "John  Jeffreys,"  referred  to  land  of  Jacob 
Leisler,  Jr.,  on  the  east  side  of  the  road,  then  in  the  occupation  of  John 
Jeffreys ;  and  that  the  other  bound  of  such  road,  therein  given  as  "the 
widow  Mackett,"  referred  to  the  land  on  the  west  side  of  the  road, 
which  land  had  been  deeded  by  Leisler,  Sr.,  in  1690,  to  John  Mackett, 
who  had  died  prior  to  1700,  and  which  land  was  then  (1700)  in  the 
occupation  of  his  widow;  it  not  being  conveyed  by  his  heirs  until  1708. 

From  the  fact  that  the  deed  to  Mackett  in  1690  did  not  mention  the 
crossroad,  but  mentioned  only  "the  Boston  road,"  it  is  to  be  inferred. 
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I  think,  that  the  crossroad,  namely  the  present  Echo  avenue,  was  not 
then  laid  out  or  open,  and  that  therefore  it  must  have  somehow  be- 
come established  between  that  date  and  the  passing  of  the  res(^ution 
of  April  2,  1700.  Apparently  it  was  opened  by  the  original  Leisler 
proprietor  or  his  son,  as  in  1701  the  son  convey«i  to  Lewis  Guion  the 
land  adjoining  it  on  the  east,  by  the  deed  above  recited. 

As  to  the  westerly  part  of  the  general  or  entire  highway,  which 
part  has  hereinbefore  been  designated  as  Cedar  road,  and  stated  to 
extend  southwesterly  from  the  southern  foot  of  Echo  avenue,  as  at 
present  worked  and  traveled,  there  is  no  indication  on  the  Bond  map 
that  any  highway  or  way  of  any  sort  existed  for  at  least  500  feet  to 
the  westward,  that  is,  between  the  present  Franklin  avenue  and  Echo 
avenue.  There  is  no  proof  of  any  opening  of  that  part  of  Cedar  road 
prior  to  about  1834,  at  which  date  the  deed  by  Harrison  to  Covell  men- 
tions it.    The  last  preceding  deed,  in  1827,  made  no  mention  of  it. 

Upon  the  decision,  which  seems  necessary,  that  the  easterly  road, 
running  southerly  from  the  Boston  post  road  shown  on  the  Bond  map, 
is  the  present  Echo  avenue,  the  evidence  seems  conclusive  that  that 
highway  originally  was  laid  out  as  going  entirely  "to  the  water  side," 
that  is,  to  the  very  shore  of  the  sound  or  bay.  In  the  first  place,  it 
is  so  designated  in  the  resolution  of  April  2,  1700,  itself,  viz.,  "as  it 
now  stands,  from  the  Boston  road  to  the  water  side" ;  in  the  second 
place,  it  is  so  shown  on  the  Bond  map ;  and,  in  the  third  place,  it  is 
so  described  in  a  long  series  of  the  deeds  of  the  land  on  the  east  side 
of  that  road,  indeed  uniformly  from  the  deed  to  Guion  in  1701,  down 
to  that  to  David  Harrison  in  1842,  and  as  well  in  at  least  several  of 
the  deeds  of  the  tract  on  the  west  side  of  the  road,  notably  in  the  deed 
by  Bogart  to  Henderson,  February  21,  1794,  which  speaks  of  the  pres- 
ent Echo  avenue  as  "the  road  leading  from  the  Boston  road  to  the 
New  Rochelle  landing"  (apparently  to  the  water);  also  the  deed  by 
Edd^r  to  Morris,  January  26,  1813,  which  uses  the  same  designation 
of  Echo  avenue.  In  considering  those  deeds  of  the  land  on  the  west 
side,  it  must  be  remembered  that  there  is  no  proof  at  all  of  the  exist- 
ence at  their  respective  dates  of  any  highway  or  way  whatever  west . 
from  the  foot  of  Echo  avenue,  or  of  any  access  to  the  water  side  along 
Echo  avenue  through  any  such  other  way ;  and  therefore  the  expres- 
sion in  those  descriptions,  viz.,  "the  road  leading  from  the  Boston  road 
to  the  New  Rochelle  landing,"  cannot  be  explained  upon  the  theory  of 
any  other  outlet  or  approach  to  the  water  than  the  present  Echo  av- 
enue continued  to  the  water  side.  In  the  fourth  place,  all  but  two  of 
the  old  maps  in  evidence  show  the  road  as  going  to  the  water  side. 
The  Bond  (1711),  Davenport  (about  1800),  Bryson  (1850),  from  sur- 
veys made  in  1846,  Beers  Atlas  (1867),  Schuyler  (1872),  made  by  or- 
der of  the  board  of  trustees  of  the  village  of  New  Rochelle,  all  show 
the  road  open  to  the  water's  edge;  while,  on  the  contrary,  only  two 
of  such  maps,  viz.,  the  Jacob  (1858)  and  the  Jenkins  (1857),  show  Echo 
avenue  as  extending  only  to  its  junction  with  Cedar  road.  The  latter 
map  was  made  and  used  in  proceedings  for  the  incorporation  of  the 
village.  The  evidence,  however,  indicates  clearly  that  at  the  date  of 
the  Jacobs  and  Jenkins  maps,  David  Harrison,  the  then  owner  of  the 
lands  adjoining  to  the  locus  in  quo  here,  had  fenced  off  the  foot  of 
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Echo  avenue  on  the  southerly  line  of  Cedar  road  extended,  and  the 
question  of  his  right  to  the  land  thus  inclosed — ^that  is,  whether  or  not 
the  avenue  extended  to  the  water — ^was  then  in  litigation  between  him 
and  the  commissioners  of  highways  of  the  town.  Doubtless  the  exist- 
ence of  such  fence  explains  those  two  maps,  as  will  hereafter  appear. 
Such  litigation  was  terminated  adversely  to  the  claim  of  Harrison  by 
means  of  a  final  judgment  in  the  action  in  the  justice  of  the  peace 
court,  and  by  a  stipulation  in  the  action  in  the  Supreme  Court,  both 
hereinafter  recited. 

The  learned  counsel  for  the  defendant  contends  that  the  expression 
"to  the  water  side,"  used  in  the  resolution  and  deeds  above  recited, 
does  not  require  a  literal  interpretation,  but  may  well  be  read  and 
understood  as  though  the  words  were  merely  "to  near  the  water  side." 
If  the  expression  were  used  as  of  a  road  of  considerable  length — 
e.  g.,  from  White  Plains  to  New  Rochelle-r-such  interpretation  might 
not  seem  unnatural,  but  here  the  entire  length  of  Echo  avenue,  from 
the  Boston  post  road  on  the  north  to  the  water  side  at  the  bay  on  the 
south,  is  only  a  little  over  2,100  feet,  and  the  expression  was  used  in 
the  resolution  of  the  local  town  meeting,  Assembly  of  the  Inhabitants, 
and  in  the  deeds  by  the  adjoining  proprietors,  so  that  it  seems  to  be 
extremely  improbable  that  it  was  there  used  in  any  such  approximate 
sense  as  is  thus  suggested. 

[1]  In  1850  David  Harrison  had  come  to  be  the  owner  of  the  land 
on  either  side  of  the  locus  here  in  question.  Evidently  he  decided  to 
claim  as  his  own  such  locus.  Naturally,  at  the  foot  of  the  road.  Echo 
avenue,  as  laid  out  as  above  stated,  there  was  by  the  water  side  a  rocky 
blu£F  some  10  to  15  feet  above  high-water  mark,  the  more  precipitous 
on  the  west  side  and  the  less. so  on  the  east.  Therefore  it  is  evident 
that  the  public  user  beyond,  south,  of  the  southerly  line  of  Cedar  road 
extended  was  not  great  About  1842  Harrison  blasted  out  some  of  the 
rock  next  to  the  water  line,  and  constructed  a  rude  dock  along  the 
water  front,  thereby  to  some  extent  extending  the  land  into  the  water ; 
but,  if  such  land  were  then  a  part  of  a  highway,  the  public  easement 
of  way  was,  by  the  very  fact  of  such  physical  extension,  continued 
over  the  newly  made  land  to  the  water's  edge.  People  v.  Lambier,  5 
Denio,  9,  47  Am.  Dec.  273;  Wetmore  v.  Atlantic  White  Lead  Co.,  37 
Barb.  70,  97. 

[2]  In  June  or  July,  1850,  Harrison  built  a  fence  directly  across 
Edio  avenue,  along  the  extended  southerly  line  of  Cedar  road.  The 
commissioners  of  highways  of  the  town  in  August,  1850,  served  notice 
upon  him,  pursuant  to  the  statute,  ordering  him  within  60  days  to  re- 
move such  fence  as  an  encroachment  "so  that  such  highway  may  be  of 
the  breadth  of  one  chain  as  originally  intended."  He  failed  to  obey 
such  order,  and  the  commissioners  brought  an  action  against  him,  be- 
fore a  justice  of  the  peace  of  the  town,  to  recover  the  penalties  pro- 
vided by  the  Revised  Statute  in  such  case,  namely  sections  123,  124, 
and  125  of  article  5,  title  1,  chapter  16,  of  part  1,  volume  1,  of  the  Re- 
vised Statutes,  page  637  of  the  Third  Edition. 

The  complaint  claimed  penalties  amounting  to  $11,  evidently  being 
the  penalty  of  $5  provided  by  said  section  123,  and  the  penalty  of  50 
cents  a  day  provided  by  section  125.    The  written  complaint  was  filed,^ 
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and  also  an  answer  in  writing,  which  was  a  general  denial,  and  did  not 
set  up  the  plea  of  title  in  question.  The  case  was  tried  before  the  jus- 
tice's court  and  a  jury  in  January  and  February,  1851.  The  verdict 
was  for  the  plaintiff  for  $6  damages,  and  judgment  was  entered  for 
that  and  $5  costs,  amounting  in  the  aggregate  to  $11.  The  defendant 
duly  appealed  to  the  county  court,  where  the  judgment  was  affirmed 
by  order  made  May  9,  1853,  upon  which  order  judp[ment  was  entered 
June  24,  1853,  for  $15.75  additional  costs,  making  in  all  $26.75.  Ap- 
parently at  about  the  same  time  or  shortly  thereafter  an  action  was 
brought  in  the  Supreme  Court,  by.  the  commissioners  of  highways, 
against  Mr.  Harrison,  which  apparently,  after  very  considerable  delay, 
resulted  in  a  stipulation  and  agreement  of  settlement,  dated  March 
28,  1859,  upon  which,  on  motion  of  defendant's  attorney,  an  order  was 
made  at  Special  Term,  April  1,  1861,  discontinuing  the  action. 
Said  stipulation  and  agreement  provided: 

"Second.  The  road  leading  from  the  nineteen  mile  stone  towards  Daren- 
port's  Neck  at  the  intersection  of  the  Pelham  road  to  be  continued  in  a 
straight  line  to  the  shore  at  high-water  mark.  (Notew  Cedar  road  is  some- 
times <»Jled  Pelham  road,  and  the  nineteen  mil«  stone  was  at  the  Junction 
of  Echo  avenue  and  Main  street) 

"Third.  The  plaintiffs  to  blast  out  the  rock  of  the  entire  width  of  the  pres- 
ent road  and  continue  the  same  down  to  the  shore  at  high-water  line  so  as 
to  form  a  regular  and  uniform  grade  from  hl{^-water  line  at  defendant's 
dock  to  the  valley  In  the  highway  opposite  the  ink  factory. 

"Fifth.  The  plaintlfTs  to  have  immediate  posseasion  to  enter  upon  the  In- 
closed premises  of  defendant  at  the  picket  fence  for  the  purpose  of  making 
the  northerly  part  of  the  road  leading  to  the  shore  where  the  same  inter- 
sects the  Pelham  road  aforesaid. 

"Sixth.  The  plaintiffs  to  have  two  years  from  the  first  day  of  April  ensniag 
to  complete  and  finish  said  work  and  in  consideration  of  the  fulfillment  of 
this  stipulation  and  agreement  on  the  part'  of  the  plaintiffs  and  their  suc- 
cessors in  ofilce  within  the  time  specified  then  the  defendant  gives  and  grants 
unto  the  inhabitants  of  the  town  of  New  Rochelle  the  right  to  pass  and  re- 
pass and  the  same  shall  become  a  public  highway  forever." 

It  seems  plain  to  me  that  the  effect  of  the  judgment  in  the  court  of 
the  justice  of  the  peace,  as  affirmed  by  the  county  court,  was  to  deter- 
mine conclusively,  as  against  David  Harrison  and  all  those  thereafter  to 
claim  under  him,  which  expression  includes  this  defendant,  that  the 
locus  in  quo  here  in  this  action  involved  was,  at  the  time  of  the  rendi- 
tion of  the  judgment  in  the  justice's  court,  viz.,  February  6, 1851,  a  part 
of  the  highway  known  as  Echo  avenue.  I  have  hot  been  furnished  by 
counsel  with  any  copy  of  the  pleadings  in  the  action  in  the  Supreme 
Court,  and  am  at  a  loss  to  understand  why  that  was  brought,  as  cer- 
tainly at  the  time  when  it  was  brought  the  public  could  not  have  lost 
their  easement,  by  way  of  any  abandonment,  since  the  judgment  in 
the  justice  of  the  peace  court.  That  court  then  had  jurisdiction  of  an 
action  to  recover  a  penalty  not  exceeding  the  sum  of  $100  (2  Rev.  St. 
[3d  Ed.]  p.  324,  pt.  3,  c.  2,  tit.  4,  art.  1,  §  2);  and,  while  it  had  no 
jurisdiction  to  try  a  question  of  title  to  land,  yet  it  had  jurisdiction  to 
try  an  action  to  recover  the  statutory  penalty  for  encroachment  upon 
a  highway,  provided  the  defendant  did  not,  in  his  answer,  supported 
by  a  bond  filed,  raise  the  defense  or  plea  of  title  in  question,  and  pro- 
vided the  plaintiff's  own  proof  did  not  bring  such  tiUe  in  question,  or 


Digitized  by 


Google 


Sup.  Ct.)      OITT  OF  NEW  BOOHELLB  V.  NEW  BOOHEIXE  O.  *  L.  CO.      861 

ft 

the  defendant  did  not  raise  such  questicm  or  objection.  Little  v. 
Denn,  34  N.  Y.  452.  In  the  case  just  cited  it  was  held,  also,  that  evi- 
dence of  public  user  was  sufficient  to  sustain  such  an  action  in  a  jus- 
tice's court. 

[3]  The  return  of  the  justice  in  the  action  against  Harrison  is  on 
file  in  the  office  of  the  county  clerk,  and  is  in  evidence  here.  It  con- 
tains, in  extenso,  the  evidence  g^ven  at  the  trial.  Such  evidence,  by 
living  witnesses,  showed  clearly  that  back  at  least  to  about  1790  the 
road  was  open  down  to  the  water,  but  that  the  locus  was  difficult  of 
passage,  though-  used  considerably  by  people  on  foot  as  a  means  of 
access  to  and  from  the  water ;  that,  prior  to  the  Harrison  fence,  it  had 
not  in  that  time  been  fenced  except,  temporarily,  about  1794,  by  Alex- 
ander Henderson,  who  owned  the  land  on  the  west  side  for  a  period 
of  about  one  year,  and  that  he  was  very  shortly  compelled  to  remove 
the  fence. 

Respecting  the  settlement  of  the  action  in  the  Supreme  Court,  a 
resolution  was  passed  by  the  New  Rochelle  town  meeting,  March  29, 
1859,  that  the  town  hereby  ratify  the  "agreement  made  by  the  com- 
missioners of  Highways  with  David  Harrison  in  regard  to  the  dock 
property  as  reported  by  them,"  evidently  referring  to  the  above-recited 
stipulation  dated  the  preceding  day;  and  also  that  $5Q0  be  raised  by 
taxation  and  expended  by  the  commissioners — 

"In  working,  grading  and  extending  the  highway  leading  from  the  nineteen 
■mile  stone  to  the  creek  (which  18  Echo  avenue)  in  accordance  with  the  agree- 
ment of  the  commissioners  of  highways  with  David  Harrison,  bearing  date 
March  28,  1858." 

At  the  next  annual  meeting,  March  27,  1860,  it  was  resolved  that  the 
sum  of  $2,000  be  raised  by  taxation  for  the  purpose  of  finishing  and 
blasting  all  the  remaining  part  unfinished  of  the  contract  at  the  foot 
of  Echo  avenue,  at  Harrison  dock,  etc.  The  written  report  of  such 
commissioners,  submitted  at  said  meeting,  shows  that  $500  had  already 
been  expended  or  contracted  for  for  the  purpose  "of  working,  grading 
and  extending  the  highway  called  Echo  avenue  to  the  water,"  which 
sum  had  been  appropriated  by  a  resolution  passed  at  the  last  annual 
town  meeting;  also  that  the  commissioners  estimated  that  it  would 
cost  the  sum  of  $2,097  "to  complete  the  excavation  of  Echo  avenue 
as  contemplated,"  and  that  they  expected  that  something  substantial 
would  be  realized  from  the  sale  of  the  stone  blasted  out  during  the 
work. 

Between  1859  and  1862  the  town  conmiissioners  of  highways  blasted 
out  the  rock  of  the  bluff. above  mentioned,  and  graded  the  roadway 
through  the  entire  locus  in  quo.  The  contractor  for  the  doing  of  the 
work,  Renaud,  who  has  testified  here,  found  Harrison's  fence  across 
the  locus,  on  the  extended  southerly  line  of  Cedar  road,  still  standing, 
and  removed  it,  and  also  threw  down  and  removed  the  Harrison  store- 
house, which  to  some  considerable  extent  encroached  upon  the  locus. 
Harrison  did  not  in  any  way  object  to  or  interfere  with  the  contractor 
in  doing  the  work.  Such  improvement  made  the  locus  passable  by 
teams.  After  the  completion  of  that  work  the  town  records  show  that 
at  the  town  meeting  of  March  31,  1863,  a  written  proposition  from 
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Harrison,  to  widen  Cedar  road  through  his  land,  also  to  rebuild  the 
dock  at  the  foot  of  Echo  avenue,  and  to  remove  the  stones  in  the 
creek  in  front  of  that  dock,  and  to  work  Echo  avenue  from  the  line 
of  Cedar  road  to  said  dock,  on  condition  that  the  town  pay  him  the 
sum  of  $2,000,  was  presented.  Such  meeting  passed  a  resolution  in 
effect  accepting  such  proposition,  and  levying  a  tax  for  the  sum  of 
$2,000,  and  directing  that  sum,  when  raised,  to  be  paid  over  to  him. 
It  seems  that  the  financial  records  of  the  town  for  that  period  were 
very  poofly  kept,  and  counsel  have  been  unable  to  ascertain  whether 
or  not  the  said  sum  of  $2,000  was  actually  raised,  and,  if  so,  whether 
or  not  it  was  actually  paid  over  to  Harrison.  Perhaps,  after  this  length 
of  time,  it  may  be  presumed  that,  the  resolution  was  actually  carried 
into  effect,  as  it  certainly  was  the  duty  of  the  town  officials  to  so  act 

On  October  13,  1862,  the  commissioners  of  highways,  in  the  name 
of  the  town,  applied  to  the  commissioners  of  the  land  office  for  a  grant 
to  the  town  of  the  land  under  water  in  front  of  the  foot  of  Echo  ave- 
nue, alleging  that  the  town  was  the  owner  of  the  upland  adjoining  the 
land  under  water  for  which  application  was  made.  Harrison  filed 
with  the  commissioners  of  the  land  office  an  opposing  caveat,  verified 
by  him,  wherein  he  averred  that  the  commissioners  of  highways  had 
not  complied  with  the  terms  of  the  stipulation  of  March  28,  1859, 
above  recited ;  and  that  he,  not  the  town,  was  the  sole  owner  of  the 
upland  in  question.  The  commissioners  of  the  land  office,  after  having 
considered  the  matter  at  several  sessions,  finally,  August  27,  1863, 
granted  the  application  of  the  town,  and  a  grant  of  tibe  land  under 
water  at  the  foot  of  Echo  avenue — that  is,  in  front  of  the  dock — ^was 
upon  that  day  issued  to  the  town  in  due  form. 

There  is  no  direct  proof  that  Harrison,  after  the  passage  of  the  reso- 
lution of  March  31,  1863,  raising  the  $2,000  for  him,  withdrew  his 
opposition  to  the  land  grant ;  but  it  would  seem  that  his  opposition  to 
the  claims  of  the  town  generally  ceased  about  that  time,  or  at  least 
the  evidence  thereof  appears  then  to  fail.  The  only  subsequent  refer- 
ence to  the  matter  appearing  in  the  town  records  is  the  offer  of  a  reso- 
lution at  town  meeting,  March  30,  1869,  that  the  "sum  of  $1,000  be 
raised  by  the  inhabitants  of  the  town  of  New  Rochelle  and  paid  over 
to  David  Harrison  or  his  legal  representatives  as  full  compensation 
for  services  and  benefits  bestowed  upon  the  town  of  New  Rochelle,  as 
well  also  for  damages  sustained  by  said  Harrison  in  opening  Echo 
avenue  and  in  blowing  down  his  storehouse  and  in  taking  his  dock" ; 
but  the  resolution  was  laid  upon  the  table,  and  does  not  appear  to  ever 
have  been  passed.  It  is  significant  that  at.no  town  meeting  is  there 
any  evidence  that  Harrison  claimed  that  the  sum  of  $2,000,  levied  by 
the  resolution  of  March  31,  1863,  had  not  been  paid  to  him.  In  1869 
he  conveyed  away  the  land  upon  each  side  of  the  locus,  and  by  that 
time  appears  to  have  conveyed  all  of  his  land  in  that  locality.  In  the 
deeds  to  him  of  the  lands  on  either  side  of  Echo  avenue,  that  highway 
appears  to  be  referred  to  as  a  bound  running  to  the  creek  or  bay. 
Thus  the  deed  by  Whitney  to  Covell  and  Harrison  of  the  parcel  on  the 
east,  made  in  1842,  gives  as  the  westerly  bound,  "thence  southeasterly 
by  highway  to  credc,"  and  the  deed  of  the  parcel  on  the  west,  by  Conk- 
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lin  to  Harrison  in  1827,  gives  as  the  easterly  bound,  "adjoining  the 
road  that  leads  from  White  Plains  to  Davenport's  Neck,"  and  recites 
that  the  tract  formerly  belonged  to  Thomas  Eddy,  and  the  deed  by 
Eddy  gives  as  the  easterly  bound,  "thence  by  and  with  the  said  road 
(the  road  leading  from  said  Boston  road  to  New  Rochelle  landing)  as 
the  fence  now  stands,  to  the  said  Boston  road." 

In  the  deeds  by  Harrison  of  the  several  parcels  east  and  west  of  the 
locus,  the  highway  was  also  referred  to  as  an  existing  bound  to  the 
water,  viz.,  in  the  deed  of  the  upland  on  the  east  side  to  Thaddeus 
Davids,  in  1850,  "thence  southerly  and  easterly  in  a  straight  line  along 
the  highway  to  a  bolt  in  a  rock,"  and  a  deed  the  same  year,  by  Covell 
to  Harrison  of  the  water  front,  shows  that  said  bolt  was  under  water ; 
and  in  the  deed  of  the  parcel  on  the  west  side  of  the  locus,  by  Harri- 
son to  Hoffmeister  and  Holm,  April  1,  1869,  the  locus  is  referred  to  as 
"the  road  claimed  by  the  town  of  New  Rochelle."  Certain  it  is  that 
for  many  years,  practically  at  least  until  about  when  the  defendant  be- 
came the  owner  of  the  adjoining  lands,  the  municipal  authorities,  town, 
village,  or  city,  exercised  control  over  the  locus  and  the  dock  as  public 
property,  and  that,  too,  without  protest  from  any  adjoining  owner. 
Thus,  in  1874,  the  commissioners  of  highways  of  the  town  entered  into 
a  written  contract  with  Edward  Merritt  to  repair  the  dock  and  grade 
the  locus;  and  Merritt,  June  20,  1874,  gave  a  receipt  of  payment  in 
full  for  the  doing  of  such  work.  In  1881  the  town  paid  a  bill  of  John 
W.  Dampman  of  $71,  "for  repairs  on  town  dock,  Echo  Bay,"  as  ap- 
pears by  his  duly  audited  bill,  receipted  by  him  January  4,  1882.  On 
January  16,  1882,  the  town  paid  a  bill  of  Andrew  Boydan  for  $25,  "for 
removing  obstructions  from  in  front  of  town  dock  (upper),"  which 
was  the  designation  thai  applied  to  the  dock  at  the  foot  of  Echo  ave- 
nue. 

From  the  completion  of  the  work  done  by  the  contractor,  Renaud, 
1859  to  1862,  for  a  period  of  nearly  30  years  there  was  a  very  consider- 
able public  user  of  the  locus  in  quo  as  a  highway,  or  rather  as  a  part 
of  said  Echo  avenue,  for  access  to  and  from  the  dock.  A  large  number 
of  witnesses  have  testified  to  having  teamed  up  and  down  that  slope, 
from  the  dock  to  the  present  visibly  traveled  Echo  avenue,  using  it  as 
a  part  of  that  highway,  and  the  dock  as  a  public  landing  place. 

During  the  latter  part  of  that  period  Hudson's  dock,  situated  across 
the  arm  of  Echo  Bay  southerly  from  the  foot  of  Echo  avenue,  came 
into  general  use  for  public  traffic,  obviously  because  the  depth  of  water 
there  was  greater,  and  generally  the  means  of  access  better;  dock- 
age being  paid  to  the  owner.  Later,  about  1886,  tiie  town,  pursuant 
to  a  special  act  of  the  Legislature,  acquired  that  dock  and  the  neighbor- 
ing land  as  a  park,  now  known  as  Hudson  Park,  and  the  dock  has  since 
been  public,  and  is  now  the  property  of  the  city.  With  the  develop- 
ment and  use  of  Hudson's  dock,  the  use  of  the  dock  at  the  foot  of 
Echo  avenue,  then  known  as  the  Upper  Town  dock,  very  largely 
ceased. 

The  owners  of  the  parcels  east  and  west  of  the  locus,  subsequent  to 
Harrison  and  prior  to  the  defendant,  while  such  owners  were  in  actual 
possession,  recognized  in  various  substantial  ways  the  locus  as  being 
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part  of  Echo  avenue  and  a  highway.  Thus  Thaddeus  Davids,  who, 
.after  Harrison,  was  for  nearly  all  of  the  time  tuitil  1883  the  owner 
of  the  parcel  on  the  east  side,  on  July  3,  1871,  presented  to  the  presi- 
dent and  trustees  of  the  village  of  New  Rochelle  a  petition  signed  by 
him,  of  that  date,  in  which  he  referred  to  the  dock  at  the  foot  of 
Echo  avenue  as  "the  public  dock  of  the  village  and  town,"  and  of- 
fered to  "co-operate  with  your  honorable  body  in  raising  and  grading 
said  public  dock,  which  is  now  and  has  been  for  a  long  time  past  in 
a  dilapidated  state,  and  which  should  bring  in  a  revenue  lai^e  enough 
to  keep  the  whole  of  Echo  avenue  and  said  public  dock  in  complete 
order  and  condition  for  public  use  and  travel"  The  petition  aisked 
permission  to  blast  out  rock  on  the  northeasterly  side  of  Echo  avenue, 
near  the  said  dock.  Again,  June  3,  1872,  Davids  presented  to  the  vil- 
lage president  and  trustees  another  petition,  signed  by  him,  calling 
their  attention  to  the  "lower  end  of  Echo  avenue  near  the  public  dock," 
and,  in  substance,  asking  that  the  same  be  top  dressed  with  stone,  and 
offering  to  pay  one-half  of  the  cost  of  the  stone.  Again,  June  22, 
1874,  Davids  signed  another  petition  to  the  village  president  and  board 
of  trustees  as  follows: 

"We,  the  undersigned  taxpayers  of  the  village  of  New  Rochelle,  retq>ect- 
fnlly  ask  your  honorable  body  to  appropriate  the  sum  of  flSO  to  grade  the  ap- 
proaches on  Echo  avenue  from  the  south  side  of  Cedar  road  to  Upper  Town 
dock,  the  appropriation  of  $250  having  been  expended  In  raising  and  fUling  In 
said  dock." 

He  added  to  his  signature  these  words:  "Absolutely  required  as 
far  as  village  is  concerned." 

Again,  on  August  1,  1876,  he  signed  another  petition  to  the  said 
village  authorities  "to  have  sidewalks  laid  on  Echo  avenue  to  Cedar 
road,"  in  which  tiie  signers  were  designated  as,  "We,  the  undersigned 
property  owners,  residents  and  parties  transacting  business  at  the  docks 
at  the  foot  of  Echo  avenue." 

Hoffmeister  was  an  owner  on  the  west  side  of  the  locus  from  April 
1,  1869  to  1875.  On  December  10,  1869,  he  obtained  a  grant  of  land 
under  water  with  this  description : 

"Beginning  at  a  point  where  the  southerly  (more  proiierly  southwesterly) 
boundary  line  of  B!cho  avenue  Intersects  average  high-water  mark."  . 

Robert  P.  Carpenter  became  a  co-owner  with  Hoffmeister  in  Feb- 
ruary, 1870.  The  deeds  to  Carpenter  and  Hoffmeister,  and  the  subse- 
quent deeds  in  the  chain  of  title,  refer  to  Echo  avenue,  at  the  locus, 
as  the  "road  claimed  by  the  town  of  New  Rochelle." 

On  the  6th  of  May,  1872,  Hoffmeister  and  Carpenter  presented  to 
the  board  of  trustees  of  the  village  a  petition,  signed  by  them,  as  fol- 
lows: 

"The  undersigned  take  the  liberty  of  addressing  your  honorable  body  In 
reference  to  the  town  dock  at  Echo  Bay,  at  the  foot  of  Echo  avenue.  Hut 
this  dock  is  greatly  in  need  of  repairs  is  evident  and  needs  no  oomment 
from  us,  as  vessels  unloading  at  this"  dock  and  at  ours  adjoining  occupy 
both  In  common,  It  is  to  the  interest  of  all  concerned  to  have  the  to?m  dock 
properly  repaired." 
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The  petition  makes  an  offer  on  the  part  of  the  petitioners  to  make 
certain  specified  repairs  to  the  town  dock  for  the  sum  of  $200.  Car- 
penter also  signed  the  petition  of  June  22,  1874,  above  recited. 

As  recently  as  1906  tiiis  very  defendant  applied  to  the  city  authori- 
ties to  least  the  locus  at  an  annual  rental  of  $100,  and  the  common 
council  passed  a  resolution  that  such  lease  be  given ;  but  the  corpora- 
tion counsel,  upon  being  constilted,  advised  that  there  was  no  power  in 
the  city  authorities  to  lease  a  part  of  a  public  street,  and  therefore  the 
lease  was  not  actually  given.  It  was  prepared  by  the  defendants,  and 
submitted  to  the  city  authorities  for  approval  and  execution.  Such 
proposed  lease  bounded  the  premises  sought  to  be  leased  as  follows : 

"Being  bounded  on  tbe  soutb  by  tbe  creek  or  waters  of  Echo  Bay,  upon 
the  east  and  west  by  lands  of  party  of  the  second  part  hereto,  and  on  the 
north  by  the  extension  easterly  of  the  southerly  line  of  Cedar  road." 

In  1904  the  defendant  took  from  the  heir  of  David  Harrison,  who 
was  then  deceased,  a  deed  of  his  interest  as  such  heir  in  the  locus, 
which  was  therein  accurately  described;  and  December  16,  1910,  the 
defendant  took  from  the  heirs  of  Mary  Conklin,  the  former  owner  of 
the  parcel  on  the  west  of  the  locus,  who  had  conveyed  tlie  same  to 
David  Harrison,  a  deed  of  their  interest  in  the  locus  by  a  like  accurate 
description. 

About  1890  the  municipal  authorities  constructed  a  sewer  in  Echo 
avenue,  north  of  the  locus,  and  put  some  of  the  surplus  excavation 
upon  the  locus,  so  as  to  some  extent  to  obstruct  the  passageway  there. 
About  1903  the  city  regraded  and  macadamized  Echo  avenue  for  some 
distance  north  of  the  locus,  and  at  that  time  the  contractor  dumped 
upon  the  locus  some  of  the  surplus  material  which  he  had  excavated. 
The  suggestion  is  made  by  the  city  engineer  that  his  idea  in  permitting 
this  to  be  done  was  that  the  material  should  later  be  used  for  regrad- 
ing  the  locus,  which  evidently,  by  reason  of  its  steep  slope,  needed 
frequent  repairs.  It  is  clear  that  such  obstructions  left  the  locus  sub- 
stantially impassable  for  teams,  except  perhaps  for  a  very  narrow 
extent  on  .the  easterly  side  thereof. 

At  the  present  time  the  locus  is  so  obstructed  by  piles  of  lumber 
placed  thereon  by  the  defendant  as  to  be  entirely  impassable  to  teams, 
and  at  least  very  difficult  of  passage  by  pedestrians  in  any  part  there- 
of. It  is  impossible  to  determine  from  the  evidence  exactly  when  this 
entire  obstruction  began.  The  proof  indicates  as  well  that  during  the 
defendant's  ownership  of  the  adjoining  parcel  some  excavation  was 
made  along  the  front  of  the  old  dock,  at  the  foot  of  the  avenue,  making 
the  descent  thereto,  from  Cedar  road,  more  difficult  than  before,  but 
exactly  when  that  was  done  or  by  whom  does  not  appear. 

The  public  claim  of  right  of  passage  over  the  locus  has  never  been 
abated,  and  even  until  very  recently  there  has  been  some  user  of  the 
locus,  including  the  old  dock„  by  the  public  as  a  means  of  access  to 
boats.  At  the  present  time,  owing,  to  the  building  out  of  the  docks 
upon  either  side  under  land  water  grants  now  owned  by  the  defend- 
ant, the  old  dock  at  the  very  foot  of  Echo  avenue  is  at  the  head  of  a 
slip  or  basin,  which  is  still  being  used,  or  until  very  recently  was 
144X.Y.S.-«6 
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used,  by  boatmen  and  fishermen  under  the  public  claim  of  r^t,  and 
the  locus,  or  a  part  thereof,  for  access  to  and  from  the  same. 

It  is  abundantly  proven  that  for  a  period  of  about  43  years,  from 
1863,  when  Harrison  ceased  his  opposition,  to  and  inclusive  of  1906, 
when  the  defendant  applied  to  the  city  for  a  lease,  the  adjoining 
owners  did  not  deny  or  even  question  the  existence  of  the  public  ease- 
ment of  way  upon  and  over  the  locus,  and  that  the  same  was  traveled 
by  the  public  to  some  extent  during  all  of  that  time,  and  during  much 
the  greater  part  of  it  to  a  considerable  extent. 

Upon  the  facts  thus  above  recited,  I  conclude  that  the  highway  now 
known  as  Echo  avenue  was  originally  laid  out  so  as  to  extend  on  the 
south  to  the  water  side,  and  so  continued  to  exist  until  at  least  about 
1890,  and  that  the  locus  in  quo,  as  a  part  of  such  highway,  was  trav- 
eled both  by  teams  and  pedestrians,  quite  extensively  from  about  1860 
to  about  1890. 

[4-7]  It  is  contended  by  the  learned  counsel  for  the  defendant,  in 
his  brief,  that,  assuming  the  conclusions  above  stated  to  be  well  found- 
ed, yet,  by  abandonment  for  more  than  six  years,  the  public,  under 
section  234  of  the  Highway  Law  (Consol.  Laws  1909,  c.  25),  lost  their 
easement  of  passage,  and  that  therefore  the  defendant,  being  the  owner 
of  the  fee  of  the  locus,  now  holds  the  same  free  and  discharged  from 
such  easement.  He  submits  that,  even  if  the  abandonment  was  caused 
by  obstructions  wrongfully  placed  and  maintained  by  the  defendant, 
still  the  statute  as  to  loss  of  public  right  by  abandonment  may  effec- 
tively apply.  Such  seems  to  be  the  settled  law.  Horey  v.  Village 
of  Haverstraw,  124  N.  Y.  273,  26  N.  E.  532. 

Where,  as  here,  the  evidence  shows  clearly  that  the  locus  was  for- 
merly a  public  highway,  and  that  no  statutory  proceedings  have  been 
taken  to  discontinue  it  as  such,  and  where,  as  here,  it  is  manifest  that 
the  municipal  authorities  having  the  matter  in  charge  never  intended  to 
renounce  the  public  right,  the  court  should  be  slow  to  find  that  the 
public  easement  has  been  lost  by  any  mere  cessation  of  public  user. 
The  burden  of  proof  to  establish  such  abandotmient  clearly  rests  upon 
the  defendant.  I  do  not  think  that  such  burden  has  here  been  success- 
fully borne.  It  is  not  clearly  established  that  all  public  user  of  the  locus 
had  ceased  for  six  years  before  the  commencement  of  this  action. 
It  is  well  determined  that  no  amount  of  mere  encroachment  upon  the 
sides  of  the  locus  of  a  highway,  so  long  as  any  part  of  it  remains  open 
to  travel,  will  constitute  abandonment  and  set  the  statute  running,  and 
that  no  length  of  continuance  of  any  such  encroachment  will  terminate 
the  public  easement  upon  and  over  the  full  width  of  the  highway  as 
laid  out.  Dri^s  v.  Phillips,  103  N.  Y.  77,  82,  8  N.  E.  514;  St.  Vincent 
Orphan  Asylum  v.  City  of  Troy,  76  N.  Y.  108,  114,  32  Am.  Rep. 
286;  City  of  New  York  v.  De  Peyster  (1st  Dept.)  120  App.  Div.  762, 
105  N.  Y.  Supp.  612;  affirmed  190  N.  Y.  547,  83  N.  E.  1123;  City  of 
Buffalo  V.  D.  L.  &  W.  R.  R.  Co.  (4th  Dept.)  68  App.  Div.  488,  503,  504, 
74  N.  Y.  Supp.  343;  affirmed  178  N.  Y.  561,  70  N.  E.  1097. 

[8^  8]  The  learned  counsel  for  the  plaintiff  contends  that  the  stat- 
ute as  to  abandonment  does  not  apply  here  because  the  plaintiff  owns 
the  fee  of  the  locus,  and  cites  as  authority  for  the  law  of  his  conten- 
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tion  the  case  of  N.  Y.  C.  &  H.  R.  R.  Co.  v.  City  of  Buffalo.  200  N.  Y. 
113,  119,  120,  93  N.  E.  520.  I  do  not  think,  however,  that  his  con- 
tention here  is  well  founded  in  fact.  In  general  as  to  a  highway  the 
presumption  is  that  the  public  own  only  the  easement  of  way,  and  that 
the  fee  of  the  locus,  subject  to  such  easement,  remains  in  the  adjoining 
owners.  It  is  true  that,  in  passing  upon  the  town's  application  for  a 
grant  of  land  under  water,  in  front  of  the  dock  at  the  foot  of  Echo  ave- 
nue, in  1863,  the  commissioners  of  the  land  office  must  have  decided 
against  the  contention  of  David  Harrison  that  the  toWn  was  the  owner 
of  such  fee,  and  very  likely  that  decision  is  between  the  parties  to 
this  action  and  against  the  defendant,  which  claims  under  Harrison, 
presumptive  evidence  of  such  fact.  De  Lancey  v.  Piepgras,  138  N.  Y. 
26,  42,  33  N.  E.  822.  Still  all  the  facts  are  proven  here  upon  this 
trial,  and  I  think  that  such  presumption  now  stands  overcome,  and  that 
the  ordinary  presumption  of  a  mere  easement  in  the  public  obtains. 

As  above  stated,  the  evidence  indicates  that  Echo  avenue  was  orig- 
inally laid  out  of  land  the  fee  title  to  which  was  then  in  Jacob  Leisler, 
son  of  the  original  grantee.  It  is  quite  probable  that  the  Leislers, 
father  and  son,  held  the  land  in  trust  for  the  Huguenot  inhabitants; 
and  it  may  well  be  that  such  inhabitants  in  1700,  when  they  by  their 
resolution  of  April  2d  confirmed  the  laying  out  of  that  highway,  were 
dealing  with  their  own  lands,  and  therefore  should  be  deemed  to  have 
retained  the  fee  of  the  land  within  the  highway  limits,  but  the  evidence 
does  not  appear  clear  enough  to  warrant  me  in  so  deciding. 

After  the  evidence'  is  thus  analyzed  and  the  materi&l  facts  evolved 
therefrbm  as  hereinbefore  stated,  there  appears  to  be  no  real,  substan- 
tial question  of  the  plaintiff's  right,  except  that  presented  by  the  de- 
fense of  abandonment.  It  is  difficult  to  explain  why  or  how  the  mu- 
nicipal authorities  in  the  last  25  years,  while  apparently  always  by 
words  insisting  upon  the  public  right,  yet  have  always  stopped  their 
improvement  of  the  avenue,  viz.,  grading,  macadamizing,  guttering, 
sewering,  and  sidewalking  (except  for  a  short  extension  of  a  gutter 
as  an  outlet),  just  short  of  the  locus  in  quo,  and  themselves  used  it,  or 
a  part  of  it  at  least,  as  a  mere  dumping  ground. 

[H]  The  defendant  is  not  in  the  position  of  an  innocent  purchaser 
of  the  locus  because,  as  above  stated,  it  took  its  deeds  to  the  adjoin- 
ing lands  with  the  express  notice  therein  that  the  town  then  claimed 
the  locus  to  be  a  highway,  and  that,  too,  before  it  took  any  express 
conveyance  of  the  locus.  Therefore,  when  it  took  the  fee  of  the  locus, 
if  it  did  acquire  that,  whether  by  its  deeds  of  the  adjoining  lands  or 
by  its  express  deeds  of  the  locus,  it  was  well  advised  of  the  public 
claim  to  the  alleged  public  easement. 

[11,  12]  I  decide,  therefore,  that  the  plaintiff  is  entitled  to  substan- 
tially the  relief  asked  in  the  complaint,  to  the  extent  that  the  defend- 
ant remove  from  the  locus  its  existing  encroachments  and  refrain  from 
any  further  encroachment  thereon,  but  not  that  it  regrade  the  same,  and 
in  that  respect  render  it  fit  for  present  travel,  and  that  the  plaintiff  may 
have  decision  and  judgment  accordingly,  but  without  costs.  I  do  not 
allow  the  plaintiff  costs  because  I  think  that  at  the  time  of  the  com- 
mencement of  this  action  it  were  well  for  both  parties  that  the  ques- 
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tions  involved'should  be  settled  by  judicial  detennination  in  this  court 
rather  than  by  a  resort  to  summary  proceedings.  I  do  not  decide 
that  the  defendant  must  regrade  the  locus  because  it  is  not  clearly 
proven  to  what  extent,  if  any,  the  present  irregularity  of  the  surface, 
after  defendant's  encroachments  be  removed,  is  due  to  defendant's 
acts.  Some  material  part  thereof  must  be  due  to  the  plaintifiE's  own 
acts  in  dumping  material  thereon  as  above  stated. 

I  may  add  that  the  task  of  considering  and  deciding  this  case  has 
been  one  of  very'great  interest,  as  well  as  of  much  labor,  calling,  as 
they  seemed  to  me  to  call,  for  the  investigation  of  matters  of  much 
historical  interest,  at  least  locally,  and  as  weU  of  matters  of  fact  and 
law  not  often  arising. 

(158  App.  DlT.  649.) 

WELDON  V.  NEW  TOBK,  N.  H.  ft  H.  R.  CO. 
(Supreme  Court,  Appellate  Division,  First  Department    December  19,  1913.) 

1.  CABBIEBS  (g  286*) — CABBIAOB  of  PASSBNOEBS — WAt,K8. 

Ihe  obligation  of  a  railroad  company  to  keep  walks  leading  to  ita  tralxis 
In  a  safe  cooditlon  should  be  measured  by  the  same  standards  as  tbat  of 
a  municipal  corporation  to  care  for  Its  sidewalks  and  streets. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  |i  1142-114S,  1150- 
1152 ;   Dec.  Dig.  I  286.»] 

2.  Cabbiebs  (i  286*) — Cabbiaqb  or  Passxroebs — Depot. 

Where  plaintift  fell  on  a  concrete  step  maintained  by  the  defendant  rail- 
road company,  as  part  of  a  flight  of  stairs  leading  down  to  its  train  shed, 
the  fact  that  ihe  step  slanted  some  and  was  smooth  will  not  establish  the 
railroad  company's  liability,  where  It  was  shown  that  no  other  accident 
had  occurred,  and  that  plaintiff  was  familiar  with  the  step ;  a  person  using 
such  steps  being  bound  to  exercise  care  to  keep  from  slipping. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  ||  ll^i-1148,  1150- 
1152;   Dec.  Dig.  {  286.*] 

3.  Cabbibbs  (S  318*) — Cabbiaob  of  Passbitqebs — ^Iitjttbies  to  Passbitokb. 

In  an  action  by  a  passenger  who  fell  on  a  walk  leading  to  the  railroad 
company's  train  shed,  evidence  held  insufficient  to  establish  the  defect  in 
the  walk  relied  upon. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  U  1270,  1307-1314; 
Dec.  Dig.  i  818.»] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  James  Weldon  against  the  New  York,  New  Haven  & 
Hartford  Railroad  Company.  From  a  judgment  for  plaintiff  and  an 
order  denying  a  new  trial,  defendant  appeals.    Reversed  and  remanded. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN.,  CLARKE,  and  SCOTT,  JJ. 

Charles  M.  Sheafe,  Jr.,  of  New  York  City  (J.  M.  Gibbons,  of  New 
York  City,  of  counsel),  for  appellant. 

Lewis  E.  Carr,  Jr.,  of  Albany  (W.  K.  Barton,  of  New  York  Ci^, 
of  counsel),  for  respondent 

CLARKE,  J.  The  complaint  alleges  that  on  the  23d  of  July,  1910, 
at  about  7 :45  a.  m.,  plaintiff,  at  the  Van  Nest  station  of  the  defendant 
was  on  his  way,  as  a  passenger,  to  the  place  where  passengers  board 

•For  otber  cum  am  same  topic  &  9  KmasB  In  Deo.  ft  Am.  Dig*.  1M7  to  data,  *  Rap'r  Indexaa 
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defendant's  cars,  and  while  within  his  rights  as  a  passenger  was  obliged 
to  go  down  a  pair  of  stairs,  and  in  doing  so  his  foot  slipped  from 
under  him,  and  he  fell  to  the  bottom  of  some  20  steps,  withQut  any 
fault  on  his  part,  and  solely  through  the  wrongful  and  negligent  act  of 
the  defendant  keeping  and  maintaining  a  smooth,  slippery,  and  de- 
fective step  or  tread  m  said  stairs. 
In  his  bill  of  particulars,  plaintiff  set  forth: 

"Tbe  step  or  tread  in  the  stairs  vras  defective  in  that  It  was  worn  smootb 
to  such  an  extent  as  to  render  it  unsafe  and  dangerous  to  persons  passing 
up  and  down  said  stairs." 

Upon  the  trial  this  paragraph  was  amended  so  as  to  include  the  word 
"slanted." 

The  plaintiff  was  a  carpenter  66  years  of  age.  His  own  account  was 
as  follows: 

"I  went  to  Van  Nest  station,  to  the  top  of  the  stairway.  I  went  into  the 
depot,  purchased  two  tickets  to  Bartow.  *  *  *  So,  in  going  out  I  was 
going  down  to  the  subway.  I  slipped  on  this  concrete  step  and  fell  to  my 
left  down  the  stairs,  and  landed  at  the  bottom  of  the  stairs.  I  fell  continu- 
ously from  the  time  I  slipped  on  this  step  right  down  to  the  bottom  step. 
I  walked  along  this  pathway  from  the  station  to  the  stairway.  I  had  plenty 
of  time;  I  walked  slow.  I  had  been  orer  that  ground  before.  I  hap- 
pened to  be  walking  slowly  this  day  because  I  had  lots  of  time  to  get  the 
train.  I  walked  slowly  to  the  head  of  the  steps,  and  I  slipped  and  fell.  I 
slipped  on  the  concrete  step  and  fell  to  my  left  and  fell  down  the  stairs  to 
the  bottom.  Q.  That  is  all  you  know  about  the  accident,  is  it,  th«  happening 
of  the  accident?   A.  That  is  all  I  know." 

He,  therefore,  places  himself  as  walking  down  the  pathway  from  the 
statira  to  the  stairway  and  slipping  on  the  top  step  and  falling  down 
to  the  bottom  step. 

Mr.  Murphy  testified  that  about  9:30  o'clock  he  found  the  plaintiff 
at  the  station,  and  he  and  one  Cahill  took  him  home. 

"He  pointed  out  a  stone  that  was  a  part  of  the  stairway.  It  is  used  as  a 
part  of  the  stairway.  It  was  slanting  about  an  inch  and  a  half,  I  should 
Judge  to  the  best  of  my  belief  at  that  time,  leaning  towards  the  platform 
of  the  stairs.  There  is  a  Joint  there;  about  6  or  7  feet  long  the  stone  is,  and 
the  joint  is  broke  to  this  side  [indicating].  There  was  no  tread  on  that  stone 
at  all.  Q.  On  the  top  of  the  step,  what  was  the  condition  of  the  top  of  the 
step?  A.  It  was  leaning  towards  the  platform.  *  *  *  It  was  smooth.  It ' 
is  smooth  to-day.  It  was  a  little  damp,  one  of  them  muggy  mornings  in  July. 
*  *  *  The  pathway  from  the  door  of  this  station  house  to  this  step  or 
coping  in  question  was  kind  of  a  cinder  path.  •  •  •  There  was  not  any 
other  passageway  provided  for  passengers  except  over  this  coping  or  steps 
and  down  into  the  tunnel. 

"The  Court:  Is  this  the  first  step  of  the  stairway?  A.  Yes.  It  was  on 
top,  the  top  of  that  was  not  protected  by  any  metal  tread ;  no  tread  onto  it 
It  is  there  to-day,  my  friend.  The  type  of  the  treads  on  the  other  stairs  are 
all  rig^t,  apparently." 

Whereupon  the  following  colloquy  occurred : 

"Mr.  Gibbons  (defendant's  counsel):  I  would  like  to  know  whether  Mr. 
Barton  now  claims  that  the  steps  were  slanting  or  whether  the  platform  at 
the  top  of  the  stairs  was  slanting.  We  have  bad  an  Impression  taken  of 
every  step  on  the  flight 

"Tlie  Court:    I  assume  It  refers  to  the  first  step. 
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"Mr.  Barton:  It  refers  to  a  step  or  coping  which  Is  a  part  of  that  step 
and  at  right  angles  to  the  main  treads  going  down. 

"The  Court:    Affecting  particularly  the  first  one  at  the  head? 

"Mr.  Barton:  Just  one  step.  It  was  necessary  to  go  across  that  atep, 
then  step  onto  the  landing,  and  then  make  a  sharp  turn  to  the  left  to  p> 
down  to  the  tunnel." 

The  witness  continuing  under  cross-examination: 

"This  was  not  a  step,  my  friend.  It  is  a  coping  on  the  wall  there  naed  as 
a  step.  There  is  a  wooden  step  Inside.  Q.  It  Is  not  a  part  of  the  stairway 
at  all?  A.  It  is  a  side  part  of  the  stairway.  Q.  Is  It  a  step  or  not?  A.  They 
use  It  as  a  step. 

"The  Ck>urt:    Do  you  agree  or  disagree  on  the  question? 

"Mr.  Gibbons:  I  do  not  really  understand  yet  where  this  witness  is  pat- 
ting it 

"The  Court:     Go  ahead  and  cross-examine. 

"Mr.  Gibbons:  And  I  do  not  see  what  right  this  witness  has  to  place  tbis 
accident.    He  came  up  there  an  hour  and  a  half  after  It 

"The  Court:  He  Is  not  placing  any  accident  He  is  descrlUng  the  condi- 
tion of  the  steps. 

"Mr.  Gibbons:  Unless  he  narrpws  it  down  to  the  point  where  the  accident 
happened.  I  object  to  it  and  move  to  strike  it  out 

"The  Court:    It  is  hearsay  testimony  on  where  the  accident  happened. 

"Mr.  Barton:  But  we  have  proved  that  the  injured  man  pointed  out  the 
step  that  he  slipped  on.  Now  we  are  proving  by  him  who  came  there  later 
the  condition  of  It 

"Mr.  Gibbons:  Aa  I  understood  the  plaintiff  to  testify,  he  said  he  slipped 
on  the  top  step.  *  *  *  Q.  (to  the  witness)  Will  you  look  at  that  lAoto- 
graph  and  see  If  you  see  the  coping  that  you  speak  of  there?  A.  I  cannot  see 
the  coping  here.    •    •    • 

"The  Court:  When  you  say  'the  coping*  you  are  referring  to  the  spot 
that  was  pointed  out  as  the  place  where  the  man  fell? 

"Mr.  Gibbons:    Yes. 

"The  Court:  (To  witness)  Do  you  understand  It  that  way?  A.  That  is 
the  way  I  understand  it 

"The  Court:    It  does  nqt  show  on  the  picture?    A.  No." 

So  that  we  have  the  witness  who  claims  to  have  had  the  pl^tiff 
point  out  the  place  where  he  fell  two  hours  after  the  accident  placing 
it  at  the  end  of  the  cinder  pathway  from  the  station  to  the  stairway. 
And  this,  at  that  stage  of  the  trial,  was  the  claim  of  counsel  and  the 
understanding  of  the  court. 

Notwithstanding  the  fact  that  the  plaintiff  and  the  man  to  whom 
he  pointed  out  the  locus  in  quo  of  the  accident,  both  fixed  it  at  the  end 
of  the  path  and  the  beginning  of  the  stairway.  Penn,  a  police  officer, 
was  put  upon  the  stand  for  the  plaintiff,  and  after  testifying  that  he 
had  used  that  station  during  the  spring  and  summer  of  1910  mostly 
every  day,  described  a  step  about  halfway  down  the  stairs,  probably 
19  or  20  steps  from  the  street,  which  he  claimed,  according  to  his 
judgment,  slanted,  the  slant  being  about  an  inch  and  a  half,  making 
one  end  of  the  step  that  much  lower  than  the  other,  at  which  the  court 
said: 

"This  Is  not  where  the  accident  occurred,  is  it? 

"Mr.  Barton:  The  accident  occurred  right  on  this  coping  or  stone  step  at 
right  angles  to  the  platform.    •    •    • 

"The  Court:    I  frankly  confess  to  you  to-day  I  have  not  got  it 

"Mr.  Barton:  The  witness  pointed  out  the  particular  concrete  step  In 
question  to  the  witness  Murphy.  Now  I  am  going  to  prove  by  this  officer 
that  he  often  used  that,  and  the  condition  at  the  time  of  the  aoddent. 
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"Tbe  Ck>iirt:  Was  tbere  only  one  concrete  step  in  tbis  whole  arrangement, 
witness?  A.  No,  probably  there  is  40  concrete  steps  leading  down  the  stair- 
way.   •    •    • 

"The  Court:  I  nnderstand  this  attempt  in  the  first  instance  was  to  show 
that  the  defect  in  this  situation  was  from  the  first  step  along  the  concrete 
stairway? 

"Mr.  Barton:    No,  sir;  not  the  first  step. 

"The  Ck>urt:  Bnt  the  coping  that  leads  to  this  first  stepT 

"Mr.  Barton:   Yes." 

.And  nevertheless  a  large  amount  of  testimony  was  taken  from  this 
witness  as  to  the  step  or  coping,  which  he  placed  19  steps  down. 

Loehmann,  another  police  officer,  also  testified  as  to  a  step  which 
slanted  at  one  end,  according  to  his  judgment,  about  an  inch  and  a 
half. 

So  that  evidence  was  given  of  the  condition  of  a  concrete  step  from 
five  to  seven  feet  long,  which  was  depressed  at  one  end  about  an  inch 
and  a  half  lower  than  at  the  odier  end ;  the  evidence  leaving  the  ques- 
tion as  to  whether  the  different  witnesses  were  talking  about  the  same 
step  in  the  greatest  degree  of  uncertainty,  as  well  as  to  whether  it  was 
from  this  step  that  the  plaintiff  fell.  It  will  be  noted  that  the  only  de- 
fect specified  in  the  complaint  and  in  the  bill  of  particulars  as  served 
was  the  smoothness  of  the  step,  and  that  the  slant,  which  cut  so  large 
a  figure  in  the  evidence  upon  the  trial,  was  put  into  the  bill  of  partic- 
ulars upon  the  trial,  and  presumably  after  conference  with  these  wit- 
nesses, who  were  not  present  at  the  time  of  the  accident,  .and  whose 
sole  knowledge  of  the  place  thereof  was  based  upon  hearsay.  The 
plaintiff,  who  alone  could  know  anything  about  the  accident  of  his  own 
knowledge,  simply  testified  that  he  slipped  on  ^e  top  step  and  fell  to 
the  bottom,  and  that  is  all  he  knew  about  it,  and  that  is  probably  the 
truth. 

[f  ]  But  assuming  that  all  of  the  testimony  was  given  in  r^:ard  to 
the  particular  step  from  which  he  fell,  and  that  it  was  true,  and  \hat 
it  did  slant  from  one  end  to  the  other  to  the  amount  testified  to,  the 
obligation  of  a  railroad  corporation  in  r^ards  to  its  depot  and  grounds 
is  expressed  in  Bateman  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  47  Hun,  429: 

"The  wallc  upon  whldi  the  plaintUI  was  injured  was  maintained  by  the 
defendant  npon  its  own  land  as  a  sidewalk  for  iMtssengers  coming  and  going 
between  its  depot  and  the  public  street  We  think  tbe  measure  of  care  due 
from  the  defendant  to  its  passengers  whom  it  invites  to  use  it  Is  the  same  as 
is  required  of  a  municipal  corporation  with  respect  to  its  public  sidewalks, 
which  It  Is  required  by  law  to  maintain.  *  *  *  It  is  reasonable  care  and 
diligence  measured  by  the  circumstances  of  each  case." 

The  Court  of  Appeals  in  Palmer  v.  Penn.  Co.,  Ill  N.  Y.  488,  18 
N.  £.  859,  2  L.  R.  A.  252,  a  case  involving  the  presence  of  ice  and 
snow  upon  a  station  platform,  said: 

"We  are  not  referred  to  any  case  laying  down  the  precise  degree  of  care 
and  diligence  required  of  such  corporations  under  such  circumstances;  bnt 
we  think  It  must  be  somewhat  analogous  to  that  imposed  upon  municipal 
corporations,  in  respect  to  the  removal  of  snow  and  ice  from  public  streets." 

[2, 3]  The  rule  in  regard  to  municipal  corporations  is  expressed 
in  Butler  v.  Village  of  Oxford,  186  N.  Y.  444,  79  N.  E.  712,  in  a  case 
of  an  accident  on  a  sidewalk  where  the  surface  of  the  stone  and  ad- 
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joining  dirt  sidewalk  were  not  flush  at  that  junction;  the  surface  of 
the  former  rising  above  the  latter  by  a  distance  of  2^^  inches  in  the 
center  and  about  5  inches  upon  the  outer  edge  of  the  walk.  The  court 
said: 

"There  not  only  was  no  evidence  that  anybody  else  had  ever  stambled 
at  this  point,  but,  npon  the  other  hand,  there  was  evidence  of  the  nae  of 
this  walk  by  a  large  number  of  people  at  about  the  same  time  when  plalntifl 
fell,  and  also  of  general  use  by  the  public  at  other  times  without  any  result- 
ing accident  The  general  principles  which  govern  the  liability  of  a  mnnici- 
pallty  In  such  an  action  as  this  are  perfectly  well  settled.  It  is  not  an  In- 
surer, and  is  not  ez];>ected  to  maintain  walks  and  streets  In  such  an  absolute- 
ly perfect  condition  as  to  render  an  accident  Impossible,  but  is  expected  to 
use  reasonable  care  and  prudence  in  detecting  and  remedying  any  defect 
which  it  might  be  fairly  anticipated  would  be  dangerous  and  liable  to  cause 
an  accident  •  •  •  Weighing  the  facts  here  presented,  we  think  It  would 
be  altogether  too  burdensome  a  rule  if  we  should  allow  a  village  like  this 
defendant  to  be  held  liable  for  so  inslgniflcant  a  defect  as  is  here  complained 
of  (dtlng  Belts  v.  City  of  Yonkers,  148  N.  X.  67,  42  N.  EL  401 ;  Hamilton 
V.  City  of  Buttalo,  173  N.  Y.  72,  65  N.  E.  944 ;  Getzoff  v.  City  of  Mew  York. 
51  App.  Div.  450,  64  N.  Y.  Supp.  636;  and  Corson  v.  City  of  New  York,  78 
App.  Dlv.  481,  79  N.  Y.  Supp.  604). 

In  Duffy  V.  City  of  New  York,  149  App.  Div.  478,  133  N.  Y.  Supp. 
974,  plaintiff  slipped  into  a  hole  in  the  sidewalk  several  feet  in  cir- 
cumference, and  from  three  to  six  inches  deep,  according  to  the  testi- 
mony of  different  witnesses.    In  reversing,  this  court  said: 

"The  preponderance  of  the  testimony  Is  clearly  that  the  hole  at  Its  deepest 
point  was  not  more  than  three  or  four  inches  In  depth,  and  this  la  not  sadi  a 
defect  in  the  highway  as  will  render  the  city  liable  for  injuries  suffered 
therefrom." 

In  the  case  at  bar  the  testimony  is  that  hundreds  of  people  had  used 
this  stairway  for  a  long  time  every  day,  and  there  is  no  suggestion 
that  any  other  accident  had  ever  occurred.  So  far  as  the  smoothness 
of  the  step  is  concerned,  in  Kline  v.  Abraham,  178  N.  Y.  377,  70  N. 
E.  923,  where  the  plaintiff  had  slipped  on  a  marble  staircase  in  a  store, 
which  was  described  as  "slippery  as  ice,"  "smooth  as  glass,"  and  "high- 
ly polished,"  the  court  said,  unanimously  reversing  a  judgment  for  the 
plaintiff,  that  the  motion  to  dismiss  should  have  been  granted: 

"Marble,  in  the  construction  of  public  buildings,  large  fireproof  hotels,  and 
stores  upon  the  floors  and  stairways,  has  been  In  common  use  for  many 
years.  The  surface  is  smooth,  and  a  person  walking  thereon  Is  required  to 
use  care  to  avoid  slipping.  The  same  is  equally  true  with  reference  to  floors 
and  stairs  constructed  of  hard  wood,  especially  where  the  surface  has  been 
polished,  as  In  the  case  of  many  of  our  more  expensive  private  residences, 
but  heretofore  the  construction  of  such  floors  or  stairways  has  not  been 
considered  to  be  dangerous,  unlawful,  or  a  nuisance.  *  *  *  In  this  case, 
as  we  have  seen,  the  plaintiff  was  perfectly  familiar  with  these  stairs.  She 
had  been  up  and  down  the  staircase  at  least  twice  dally,  and  must  have  known 
of  its  condition.  It  was  an  open,  visible  structure,  having  no  latent,  hidden, 
or  unseen  defects.  It  is  not  pretended  that  there  was  any  foreign  substance 
upon  the  steps  to  make  them  more  slippery.  If  they  were  slippery  by  reason 
of  their  smoothness  or  polish,  •  •  •  she  knew  that  the  steps  were  nut 
covered  with  rubber  treads,  carpets,  or  other  material,  and  we  think  the  risk 
incidental  to  their  use  was  assumed  by  her." 

Plaintiff  was  entirely  familiar  with  this  station  and  its  stairs,  as  he 
was  in  the  custom  of  using  it  twice  a  day. 
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I  am  of  the  opinion  that  the  evidence  did  not  satisfactorily  estab- 
lish the  main  defect  relied  upon  at  the  trial  at  the  locus  in  quo,  and 
also,  assuming  that  all  the  testimony  given  as  to  the  condition  of  the 
step  did  apply  to  that  from  which  the  plaintiff  slipped,  a  cause  of  ac- 
tion was  not  established. 

The  judgment  and  order  appealed  from  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.  All 
concur. 


OBBAM  OF  WHEAT  CO.  v.  AMERICAN  BOMB  MAGAZINE  CO. 
(Supreme  Court,  Appellate  Division,  Flist  Department    December  19,  1913.) 

1.  DiSCOVEBT  ({  88*) — iRSPECnON  OF  WbITINOS — EFFECT  OF  CONTBACT. 

Wbere  a  contract  between  the  publisher  of  a  magazine  and  an  adver- 
tiser provided  that  the  publisher  would  allow  the  advertiser  to  have  at 
any  time  fnll  access  to  all  of  Its  records  for  the  purpose  of  examining  and 
ascertaining  the  drcnlation  of  the  magazine,  that  such  examination  might 
be  made  at  any  reasonable  time  without  notice,  but  not  oftener  than  twice 
In  each  year,  and  that,  if  it  should  appear  upon  such  examination  that  the 
paid  circulation  was  lees  than  that  stated  in  the  contract,  the  advertiser 
should  receive  a  pro  rata  rebate  upon  the  agreed  cost  of  the  advertising, 
the  advertiser,  in  an  action  on  the  contract  in  which  it  intended  to  ques- 
tion the  amoimt  of  the  paid  circulation,  was  entitled  to  an  inspection  of 
the  publisher's  books  before  framing  its  complaint ;  it  having  no  other  way 
of  ascertaining  the  circulation,  and  the  publisher  having  precluded  itself 
from  objecting  to  such  examination  on  the  ground  that  it  would  disclose 
its  business  secrets. 

[Ed.  Note. — For  other  cases,  see  Discovery,  Cent  Dig.  H  110-112 ;  Dec. 
Dig.  f  86.»] 

2.  DisoovEBT  (I  8e») — InsPEOTioN  OF  Wbitinus — Effect  of  Contbaot. 

Under  a  contract  between  the  publisher  of  a  magazine  and  an  advertiser 
authorizing  the  advertiser  to  have  full  access  to  the  publisher's  records  for 
the  purpose  of  examining  and  ascertaining  the  circulation  of  the  maga- 
zine, such  examination  to  be  made  at  any  reasonable  time  without  notice 
but  not  oftener  than  twice  in  each  year,  and  providing  that  If  upon  such 
examination  it  should  appear  that  the  paid  circulation  was  less  than  285,- 
000  copies,  the  advertiser  should  be  entitled  to  a  pro  rata  rebate  upon  the 
agreed  cost  of  the  advertising,  the  advertiser  was  entitled  to  only  such 
examination  of  the  publisher's  books  as  was  necessary  to  ascertain  whether 
the  circulation  amounted  to  285,000  copies,  and.  If  it  was  found  that  It 
did,  it  was  not  entitled  to  make  any  farther  examination,  nor  had  it  the 
right  to  make  copies  of  the  accounts  or  agreements  with  other  parties,  al- 
though its  agent  should  be  allowed  to  make  and  carry  away  memoranda 
and  abstracts. 

[Ed.  Note. — For  other  cases,  see  Discovery,  Cent  Dig.  {{  110-112 ;  Dec. 
Dig.  {  86.»] 

8.  DiscovBBY  (J  89*) — iNSPKCTiow  OF  WBmwGS — Effect  of  Contbaot. 

In  an  action  on  such  contract,  where  an  expert  accountant  whom  the  ad- 
'  vertlser  proposed  to  employ,  and  who  had  lUready  had  experience  in  ex- 
amining the  publisher's  books  and  papers,  swore  positively  that  it  would 
be  necessary'  to  examine  all  the  books  and  records  enumerated  by  the  ad- 
vertiser on  bis  application  for  an  Inspection,  the  court  could  not  limit  the 
scope  of  the  inspection.  , 

[Ed.  Note. — For  oQier  cases,  see  Discovery,  Cent  Dig.  |  116 ;  Dec.  Dig. 
8  89.*] 

*For  other  cues  see  game  topic  *  i  trmaaa  In  Dee.  A  Am.  Dlgi.  1807  to  date,  Jb  Rep'r  Indexe* 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Cream  of  Wheat  Company  a^inst  the  American 
Home  Magazine  Company.  From  an  order  denying  plaintiff's  motion 
for  an  inspection  of  defendant's  books  of  account,  plaintiff  appeals. 
Reversed,  and  motion  granted  subject  to  certain  limitations. 

See,  also,  144  N.  Y.  Supp.  876. 

Argued  before  INGRAHAM,  P.  T.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Joseph  J.  Baker,  of  New  York  City,  for  appellant. 
Clarence  J.  Sheam,  of  New  York  City,  for  respondent 

SCOTT,  J.  [1-3]  Plaintiff,  manufacturer  of  cereal  food,  con- 
tracted with  defendant,  publisher  of  a  monthly  paper  or  magazine 
known  as  "Good  Housekeeping  Magazine,"  for  the  publication  of  an 
advertisement  in  each  issue  of  said  periodical  during  the  year  1912  for 
the  consideration  of  $500  per  page  per  insertion.  This  rate  was  fixed 
upon  an  assumed  average  paid  circulation  of  the  magazine,  stated  in 
the  contract  to  mean : 

"The  total  number  of  copies  of  each  issue  of  the  publication  above  men- 
tlonecl  .which  shall  be  published,  and  sold  and  delivered  by  the  publishers 
thereof  both  to  paid  subscribers  and  to  news  agencies,  exclusive  of  all  re- 
turns from  news  agencies  and  copies  given  away  in  any  manner  whatever." 

Then  follows  an  extremely  broad  authorization  to  plaintiff  to  ex- 
amine defendant's  books  and  records,  as  follows: 

"And  It  Is  hereby  understood  and  agreed  that  the  said  publishers  of  'Good 
Housekeeping  Magazine'  will  allow .  the  said  Cream  of  Wheat  Company,  or 
its  authorized  agent,  to  hare  at  any  time  full  access  to  all  of  their  records 
for  the  purpose  of  examining  and  ascertaining  the  drcnlatlon  of  the  said 
Good  Housekeeping  Magazine,  it  being  understood  that  said  examination 
may  be  made  at  any  reasonable  time  by  the  said  Cream  of  Wheat  Company 
or  its  authorized  agent,  without  notice,  but  that  said  examination  shall  not 
be  made  oftener  than  twice  in  each  year;  and  it  is  further  understood  and 
agreed  in  case  said  examintaion  does  not  bear  out  the  circulation  claimed 
and  embodied  in  said  contract,  and  shall  be  found  to  be  less  than  two  hun- 
dred and  eighty-five  thousand  (285,000)  copies,  that  the  expense  of  this  ex- 
amination, not  to  exceed  fifty  ($50.00)  dollars,  shall  be  borne  by  the  said 
American  Home  Magazine  Company,  otherwise  by  the  said  Cream  of  Wheat 
Company." 

It  is  then  agreed  that,  if  upon  such  an  examination  it  shall  appear 
that  the  paid  circulation  is  less  than  285,000  copies,  plaintiff  shall  be 
entitled  to  receive  a  pro  rata  rebate  upon  the  agreed  cost  of  the  adver- 
tising. Plaintiff  expresses  the  belief,  founded  as  it  says  upon  informa- 
tion received  by  it,  that  the  actual  paid  circulation  in  the  year  1912  fell 
far  below  285,000  copies  per  month,  and  states  that  it  intends  in  this 
action  to  raise  and  have  determined  the  question  whether  the  various 
methods  of  circulation  of  said  magazine  in  1912  resulted  in  paid  cir- 
culation as  used  and  defined  in  the  contract.  What  are  the  "methods 
of  circulation"  thus  hinted  at  does  not  appear,  but  it  may  be  inferred 
that  they  are  something  out  of  the  ordinary  by  the  vehement  protest 
of  defendant's  president  against  any  examination  which  might  result 
in  the  disclosure  to  defendant's  competitors  of  its  methods  of  doing 
business.     The  defendant's  objections  to  the  examination  are  those 
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conunonly  made  to  all  applications  for  such  examination,  to  wit,  that 
it  is  not  necessary  to  enable  plaintiff  to  frame  his  complaint,  and  there- 
fore should  not  be  had  at  the  present  time,  and  further  that  the  exam- 
ination should  not  be  made  at  all  because  it  might  r*3uU  in  disclosing 
defendant's  business  secrets.  Both  of  these  objections,  as  we  think, 
are  met  by  the  express  terms  of  the  contract,  and  by  the  rulings  in 
Fidelity  &  Casualty  Company  v.  Seagrist,  79  App.  Div.  614,  80  N.  Y. 
Supp.  277,  and  Ballenberg  v.  W^hn,  103  App.  Div.  34,  92  N.  Y.  Supp. 
830,  and  kindred  cases.    In  the  former  case  this  court  said : 

"In  view  of  the  nature  of  the  contract  whereby  the  amount  of  premium 
was  to  be  determined  by  the  amount  actually  paid  by  the  defendant  to  Its 
employes.  It  Is  evident  that  the  only  method  the  plaintiff  had  of  ascertain- 
ing the  amonnt  of  premium  to  be  paid  was  by  evidence  that  could  only  be 
famished  by  the  defendant  The  plaintiff  was  therefore  in  a  position  in 
which  it  had  to  accept  the  statement  of  the  defendant  as  to  such  amount, 
or  have  the  right  to  examine  the  defendant's  books  of  account  to  ascertain 
the  correctness  of  the  statements  made.  To  meet  this  condition,  the  defend- 
ant expressly  agreed  that  the  plaintiff  should  have  the  right  to  examine  the 
defendant's  books  of  account  to  verL^  the  statement  made  as  to  the  amount 
paid  to  its  employes.  The  court  below  was  satisfied  that  the  defendant  had 
refused  to  allow  this  examination,  which,  by  its  contract,  it  had  agreed  to 
allow;  and  it  was  as  an  enforcement  of  this  agreement  that  the  court  was 
justified  upon  these  allegations  in  requiring  the  defendant  to  submit  its  books 
containing  the  entries  of  the  payments  'to  its  employes  for  inspection  by  the 
plaintiff.  The  general  rule  requiring  a  defendant  to  submit  his  private  books 
and  papers  for  an  inspection  by  an  adverse  party  Is  not  applicable  In  such 
a  case  where,  from  the  nature  of  the  contract  between  the  parties,  the  only 
method  by  which  the  amount  due  to  the  plaintiff  conld  be  ascertained  was 
by  an  examination  of  the  defendant's  books,  and  where  the  partiea  in  view 
of  this  situation,  bad  expressly  agreed  that  the  plaintiff  should  be  entitled  to 
such  an  examination.  •  •  •  ■^^  think,  in  view  of  the  special  contract 
between  the  parties,  and  the  nature  of  the  obligation  of  the  defendant  sought 
to  be  enforced  In  this  proceeding,  the  court  below  was  Justified  in  allowing 
such  an  Inspection  as  was  necessary  to  determine  the  amount  that  the  defend- 
ant actually  paid  to  Its  employes  during  the  period  that  these  policies  were 
in  force." 

These  words  are  entirely  applicable  to  the  present  case. 

We  are  not  satisfied,  however,  that  plaintiff's  demand  does  not  go 
further  than  its  right.  The  parties  have  had  correspondence  on  the 
subject  of  an  examination,  resulting  apparently  in  some  little  heat 
which  has  led  each  to  demand  more  than  it  is  strictly  entitled  to. 
While  the  language  t)f  the  contract  is  extremely  broad  entitling  plain- 
tiff to  have  full  access  to  all  of  defendant's  records,  this  phrase  must 
be  construed  in  the  light  of  the  purpose  to  be  effected  by  such  exam- 
ination, i.  e.,  the  ascertainment  of  the  fact  whether  or  not  the  circula- 
tion of  defendant's  magazine  amounted  to  285,000  copies  per  month. 
If  it  be  found  that  it  did  reach  that  sum,  the  purpose  of  the  examina- 
tion has  been  accomplished,  and  it  is  not  necessary  to  go  further,  be- 
cause it  is  no  concern  of  plaintiff  how  much  the  circulation  may  ex- 
ceed the  stipulated  figure.  So,  also,  the  contract  does  not  give  plain- 
tiff the  right  to  make  copies  of  defendant's  accounts,  and  agreements 
with  other  parties,  as  plaintiff  apparently  desires  to  do,  although  who- 
ever may  make  the  examination  on  behalf  of  plaintiff  should  be  al- 
lowed to  make  and  carry  away  memoranda  and  abstracts,  for  plaintiff 
should  not.be  required  to  rely  wholly  upon  the  ipse  dixit  of  the  exam- 


Digitized  by 


Google 


876  144  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

iner,  even  of  his  own  selection.  When  it  conies  to  determining  what 
books  and  records  should  be  examined,  there  is  naturally  some  diffi- 
culty. To  the  eye  of  a  layman  it  would  seem  that  it  ought  not  to  be 
necessary  to  examine  all  the  records  enumerated  by  plaintiff,  but  the 
expert  accountant  whom  plaintiff  proposes  to  employ,  and  who  has 
already  had  the  experience  of  examining  defendant's  books  and  papers, 
swears  positively  that  it  will  be  necessary  to  examine  them  all  in  order 
to  make  a  proper  audit.  The  defendant's  objection  is  that  such  an 
examination  may  disclose  secrets  which  it  would  prefer  to  keep  secret. 
The  difficulty  is  that  by  its  contract  it  has  foreclosed  itself  on  this 
question.  To  induce  plaintiff  to  advertise  in  its  columns,  it  has  agreed 
to  permit  an  inspection  of  all  of  its  records,  by  any  authorized  agent 
If  plaintiff  is  entitled  to  an  inspection  at  all,  as  we  clearly  think  it  is, 
we  cannot  see  how  the  court  can  limit  the  scope  of  the  inspection. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  granted  subject  to  the  limita- 
tions above  indicated.    Settle  order  on  notice.    All  concur. 


CREAM  OF  WHEAT  CO.  ▼.  AHEBIOAN  HOME  MAGAZINE  CO. 
(Supreme  Court,  Appellate  Division,  First  Department    December  19,  1913.) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Cream  of  Wheat  Company  against  the  American  Home  Maga- 
zine Company.  From  an  order  denying  a  motion  for  extension  of  time  to  serre 
the  complaint,  plaintiff  appeals.    Reversed,  and  motion  for  extension  granted. 

See,  also,  144  N.  X.  Snpp.  878. 

Argned  before  IN6RAHAM,  P.  J.,  and  McLAUQHLIN,  LAUGHUN. 
OliARKE,  and  SCOTT,  JJ. 

Joseph  J.  Baker,  of  New  York  City,  for  appellant 
Clarence  J.  Shearn,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  reversal  of  this  order  follows  naturally  upon  the  re- 
versal of  the  order  denying  plaintiff's  motion  for  an  Inspection.  The  order  ap- 
pealed from  Is  therefore  reversed,  with  $10  costs  and  disbursements,  and  the 
motloD  for  an  extension  of  time  to  serve  complaint  granted. 


ISAACS  T.  SALOMON  et  aL 
(Supreme  Court  Appellate  Division,  First  Department    December  10,  1913.) 

1.  PiXADiRO  (!  22*) — ^Ibbelevant  Allboations — Equity. 

The  rule  that  greater  latitude  of  pleading  is  permissible  in  equity  than 
liv  an  action  at  law  does  not  permit  obviously  irrelevant  matters  to  re- 
main in  a  pleading,  although  matters  may  be  inserted  which  appeal  to  the 
conscience  of  the  court  if  germane  to  the  Issues  and  not  raising  an  alien 
issue  or  confusing  the  real  issue. 

[Ed.  Note. — For  other  cases,  see  Pleading,  C!ent  Dig.  {  45;  Dea  Dig. 
I  22.»] 

2.  Pleading  (f  364*) — "Ibbblevant  Allegations" — Stbikino  Out. 

Under  Code  Civ.  Proc.  {  545,  making  it  the  duty  of  the  court  to  strike 
out  irrelevant  matter,  to  the  end  that  the  issues  to  be  tried  shall  be  sharply 

•For  oUmt  cum  u*  mom  tople  *  I  kvummr  In  Dm.  A  Am.  Diss.  UOT  to  data,  *  R«p'r  IndaxM 
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and  clearly  defined,  "Irrelevant  allegations"  are  those  without  substantial 
relation  to  the  controversy  and  which  cannot  affect  the  result;  the  test 
of  any  allegation  being  whether  It  tends  to  constitute  a  cause  of  action  or 
a  defense.  Statements  of  the  legal  conclusion  of  the  pleader  are  redun- 
dant and  should  be  stricken  out,  as  should  also  statements  of  mere  matters 
of  evidence. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  {{  1156-1162 ;  Dec. 
Dig.  i  364.» 

For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  3771,  3772.] 

S.  PUEADINO  (i  364*) — ISRELByART  Allboations — Stbikino  Out. 

In  an  action  In  equity  to  rescind  a  sale  of  stock  by  defendants  on  the 
ground  that  plaintiff  was  Induced  to  buy  through  defendants'  knowingly 
false  representations,  allegations  as  to  the  original  capitalization  of  Oie 
corporation  whose  stock  defendants  sold  in  1887  and  as  to  its  issue  of 
preferred  stock  in  1909,  and  as  to  the  fact  that  the  stock  or  part  of  It 
was  listed  on  the  stock  exchange,  and  that  a  few  months  after  sale  the 
company  issued  convertible  notes,  and  as  to  matters  long  subsequent  to 
the  sale  and  after  plalntUTs  right  to  rescind  had  accrued,  were  Irrelevant 
■  and  should  be  stricken  out ;  but  allegations  bearing  upon  the  question  of 
defendants'  scienter  and  good  faith  In  making  the  representations,  though 
remote,  would  not  be  stricken. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  ii  1156-1162 ;  Dec. 
Dig.  S  364.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Moe  A.  Isaacs  against  William  Salomon  and  others,  do- 
ing business  as  William  Salomon  &  Company.  From  an  order  deny- 
ing a  motion  to  strike  from  the  complaint  certain  allegations  as  irrele- 
vant and  redundant,  and  to  make  certain  other  allegations  more  definite 
and  certain,  defendants  appeal.  Reversed,  and  motion  granted  in 
part. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Marvin  W.  Wynne,  of  New  York  City,  for  appellants. 
Lewis  M.  Scheuer,  of  New  York  City,  for  respondent 

SCOTT,  J.  Although  this  is  an  action  in  equity,  it  is  of  the  simplest 
character.  Plaintiff  seeks  to  rescind  a  sale  of  stock  by  defendants, 
upon  the  ground  that  he  was  induced  to  buy  through  false  representa- 
tions made  by  defendants,  with  knowledge  of  their  falsity,  and  upon 
which  he  relied.  The  sale  is  said  to  have  taken  place  on  October  30, 
1912.  In  addition  to  the  usual  and  material  allegations  to  be  found 
in  a  complaint  for  such  a  cause  of  action,  the  plaintiff  has  inserted  a 
large  number  of  allegations  having  no  apparent  relevancy  to  the  cause 
of  action,  and  no  visible  materiality  upon  any  of  the  issues  tendered 
by  the  complaint. 

[1, 2]  The  only  answer  made  to  the  motion  to  strike  out  these  ir- 
relevant allegations  is  that,  because  the  action  is  in  equity,  greater  lat- 
itude of  pleading  is  permissible  than  would  be  allowed  in  an  action  at 
law.    But  this  general  rule  is  not  to  be  extended  so  far  as  to  permit 

*For  other  cuea  see  same  topic  ft  t  nuubxr  In  Dec.  ft  Am,  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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obviously  irrelevant  matters  to  remain  in  a  pleading.  It  is  made  the 
plain  duty  of  the  court,  by  section  545  of  the  Code  of  Civil  Procedure, 
to  strike  such  matter  out,  to  the  end  that  the  issues  to  be  tried  shall 
be  sharply  and  clearly  defined  before  the  cause  comes  to  a  trial.  As 
was  said  by  this  court  in  Kolb  v.  Mortimer,  135  App.  Div.  542,  120 
N.  Y.  Supp.  543: 

"Irrelevant  allegations  are  tbose  which  have  no  substantial  relation  to  the 
controversy  between  the  imrtles  and  which  cannot  affect  the  result,  and  the 
test  of  any  allegation  Is  to  Inquire  whether  it  tends  to  constitute  a  cause 
of  action  or  a  defense.  •  •  •  Statements  of  the  legal  conclusion  of  the 
pleader  are  redundant  and  should  be  stricken  out,  as  should  also  statements 
of  mere  matters  of  evidence.  Somewhat  more  latitude  is,  of  necessity,  given 
in  equity  suits  than  In  actions  at  law ;  but  even  in  equity  the  rules  of  plead- 
ing should  be  measurably  enforced.  Matters  may  be  inserted  which  appeal 
to  the  equitable  conscience  of  the  court,  subject,  however,  to  the  limitation 
that  the  matter  so  pleaded  must  be  germane  to  the  issues,  or  have  some  re- 
lation to  them,  and  must  not  raise  an  alien  i^ue  or  confuse  the  real  Issue." 
Park  ft  Sons  v.  Natl.  Druggists  Ass'n,  30  App.  Div.  508,  52  N.  X.  Supp.  475; 
Dunton  v.  Hagerman,  18  App.  Div.  146,  46  N.  Y.  Supp.  758 ;  Bradley  v.  Swee- 
ny, No.  1,  120  App.  Div.  315,  105  N.  Y.  Supp.  296;  Hamilton  v.  Hamilton. 
124  App.  Div.  619,  109  N.  Y.  Supp.  221;  Chittenden  v.  San  Domingo  Imp. 
Co.,  125  App.  Div.  855,  110  N.  Y.  Supp.  148. 

It  is  also  well  settled  that  the  vice  of  irrelevancy  is  much  more  seri- 
ous in  a  complaint  than  in  an  answer. 

[3]  Applying  these  rules  to  the  case  at  bar,  it  is  evident  that  the 
complaint  contains  much  matter  which  should  be  stricken  out,  keeping 
in  mind  the  fact  that  the  sale  complained  of  took  place  in  October, 
1912,  and  consequently  the  fraud,  if  any  there  was,  must  have  been 
committed  at  or  before  that  time.  In  fact,  the  representations  which 
are  alleged  to  have  been  false  are  charged  as  having  been  made  "in 
or  immediately  prior  to  the  month  of  October,  1912."  We  are  unable 
to  see  how  the  allegation  in  the  third  paragraph  of  the  complaint  as  to 
the  original  capitalization  of  the  M.  Rumley  Company  in  1887,  or  the 
issue  of  preferred  stock  in  1909,  has  any  relevancy.  Nor  how  it  is 
relevant  to  allege  that  the  stock  of  the  company  or  a  part  of  it  was 
listed  on  the  New  York  Stock  Exchange,  or  that  in  February,  1913, 
some  months  after  the  sale  complained  of,  the  company  issued  con- 
vertible notes.  So  much  of  the  third  paragraph  of  the  complaint  as 
is  affected  by  the  motion  should  therefore  be  stricken  out.  The  allega- 
tions sought  to  be  stricken  out  of  the  fourth  and  sixth  paragra{^.. 
although  remote,  may  be  relevant  upon  the  question  of  defendants' 
scienter  and  good  faith  in  making  the  representations  complained  of. 
They  will  not  therefore  be  stricken  out.  The  allegations  sought  to  be 
stricken  out  of  the  ninth,  tenth,  and  eleventh  paragraphs  refer  ex- 
clusively to  matters  which  took  place  long  after  the  sale  had  been  made 
to  plaintiff,  and  his  right  to  rescind,  if  he  ever  had  such  a  right,  ac- 
crued. They  are  clearly  irrelevant  to  the  cause  of  action  to  rescind 
the  sale  of  the  stock  and  must  be  stricken  out. 

So  far  as  concerns  the  motion  to  make  specified  paragraphs  more 
definite  and  certain,  the  relief  sought  can  be  more  appropriately  ob- 
tained by  a  motion  for  a  bill  of  particulars. 
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The  order.appealed  from  will  therefore  be  reversed,  and  the  motion 
granted  to  the  extent  above  indicated,  without  costs  to  either  party. 
Settle  order  on  notice.    All  concur. 


STEINAM  et  al.  T.  WILLIAM  SALOMON  ft  CO.  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    December  10,  1013.) 

Appeal  from  Spedal  Term,  New  York  County. 

Action  by  Abraliam  Steinam  and  others  against  William  Salomon  ft  Com- 
pany and  others.  From  an  order  denying  a  motion  to  strike  from  the  com- 
plaint certain  allegations  as  irrelevant  and  redundant  and  to  make  certain 
other  allegations  more  definite  and  certain,  defendants  appeal.  Order  re- 
versed, and  motion  granted  to  extent  stated  in  opinion. 

Argued  before  INOBAHAM,  P.  J.,  and  McLAUGHLIN,  LAUOHLIN, 
CLABKE,  and  SCOTT,  JJ. 

Marvin  W.  Wynne,  of  New  Tork  City,  for  appellants. 
Benjamin  G.  Paskus,  of  New  Xork  City,  for  respondents. 

SCOTT,  J.  The  complaint  in  this  action  is,  in  the  main,  identical  with  that 
In  Isaacs  ▼.  Salomon,  144  N.  T.  Supp.  876,  decided  herewith,  and  the  rulings 
made  in  that  case  are  applicable  to  this.  Paragraphs  8  and  9  of  the  com- 
plaint in  this  action  are  not  contained  in  the  complaint  in  the  other  case. 
They  may  have  some  relevancy  as  showing  the  relations  between  the  parties 
Immediately  before  the  sale  complained  of  and  therefor  will  not  be  stricken 
out 

Order  reversed,  and  motion  granted  to  the  extent  indicated,  without  costs  to 
either  party.    Settle  order  on  notice.    All  concur. 


PEOPLB  ez  rel.  OLIN  et  al.  v.  HENNESSY  et  al..  Board  of  Assessors  of 

City  of  New  York. 

(Supreme  Court,  Appellate  Division,  First  Department    December  19,  1913.) 

MtrmciFAi.  CospoBATioNS  (i  402*)  —  Charoiito  Gbass  or  Stbeet  —  Pbooeed- 
INGS  TO  Assess  Damaqes. 

Under  Laws  1903,  c.  423,  as  amended  by  Laws  190S,  c.  634,  providing  for 
the  assessment  of  damages  by  the  board  of  assessors,  the  board  must  de- 
termine claims  according  to  the  evidence  presented  on  the  hearing  and 
cannot  supplement  such  evidence  by  their  own  view  of  the  premises,  but 
they  are  only  at  liberty  to  view  the  premises  in  order  to  enable  Ihem  to 
understand  and  apply  the  testimony. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  f| 
969-981;    Dec.  Dig.  <  402.»] 

Certiorari  by  the  People,  on  the  relation  of  Stephen  H.  Olin  and 
another,  as  executors  of  S.  L.  M.  Barlow,  deceased,  against  Joseph 
P.  Hennessy  and  others,  composing^  the  Board  of  Assessors  of  the 
City  of  New  York,  to  review  the  action  of  the  Board  in  dismissing  re- 
lators' claim  for  damages.    Reversed  and  remanded,  with  instructions. 

Argued  before  INGRAHAM,  P.  T.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Benjamin  Trapnell,  of  New  York  City,  for  relators. 

Charles  J.  Nehrbas,  of  New  York  City,  for  respondents. 

•For  other  casm  ae«  same  topic  ft  {  unmssR  In  Dec.  ft  Am.  Di^  IMI  to  data,  ft  Rap'r  Index** 
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LAUGHLIN,  J.  A  former  determination  of  the  respondents  in  dis- 
missing, by  a  majority  vote,  one  of  the  assessors  voting  for  an  award 
of  $10,000,  the  claim  of  the  relators,  was  sustained  by  this  court,  fol- 
lowing the  Second  Department  (Peo.  ex  reL  Hallock  v.  Hennessy,  146 
App.  Div.  440,  131  N.  Y.  Supp.  327),  on  the  theory  that  on  the  record 
then  presented  the  court  was  without  power  to  review  the  action  of  the 
board  of  assessors  (150  App.  Div.  190,  134  N.  Y.  Supp.  691).  Tlie 
Court  of  Appeals  subsequently  reversed  the  decision  in  Peo.  ex  rel. 
Hallock  V.  Hennessy,  supra,  and  held  that  the  action  of  the  board  of 
assessors  in  hearing  and  determining  such  a  claim  was  judicial  and 
subject  to  review  with  respect  to  questions  relating  to  jurisdiction,  the 
regularity  of  the  proceedings,  and  me  amount  awarded.    205  N.  Y.  301, 

98  N.  E.  516.  On  reviewing  and  reversing  the  decision  of  this  court 
in  this  very  proceeding,  the  Court  of  Appeals  held  that  the  action  of 
the  board  of  assessors  in  "ascertaining  and  awarding  such  damages  is 
judicial  in  nature,  and  therefore  subject  to  review  by  the  courts,"  and 
remitted  the  case  to  this  court  "to  hear  and  determine."   206  N.  Y.  33, 

99  N.  E.  87. 

On  the  rehearing  in  this  court,  the  facts  were  reviewed,  and  the 
duty  of  the  board  of  assessors  was  plainly  pointed  out  in  accordance 
with  the  decision  of  the  Court  of  Appeals.  We  clearly  stated  that  the 
nature  of  the  evidence  was  such  that  the  determination  dismissing  the 
claim  was  only  explainable  upon  the  theory  that  the  majority  of  the 
members  of  the  board  were  of  opinion  that  they  were  vested  with  dis- 
cretion to  award  or  to  decline  to  award  damages.  The  only  evidence 
then  before  the  assessors,  offered  on  the  part  of  the  relators,  showed 
that  their  premises  had  sustained  damages  by  depreciation  in  value, 
owing  to  the  change  of  grade,  to  the  extent  of  $70,000  to  which  they 
were  entitled  to  an  award  under  the  statute,  and  the  only  evidence 
offered  by  the  city  was  the  testimony  of  two  experts  who  gave  it  as 
their  opinions  respectively  that  the  relators  had  been  damaged  to  the 
extent  of  $24,125,  and  $14,000.    After  discussing  the  facts,  we  said: 

"The  facts  show  without  further  argument  that  the  relators  have  sus- 
tained substantial  damages,  and  that  the  board  of  assessors  erred  In  dis- 
missing their  claim." 

We  thereupon  annulled  the  determination  of  the  board  of  assessors 
in  dismissing  the  claim  of  the  relators  and  directed  that  an  order  be 
entered  requiring  the  board  of  assessors  to  proceed  and  ascertain 
and  award  the  damages  sustained  by  the  relators  in  accordance  with 
the  provisions  of  the  act  of  the  Legislature.  The  order  entered  on  our 
decision  followed  the  opinion,  and  annulled  the  determination  of  the 
respondents  composing  the  board  of  assessors  dismissing  the  relators' 
claim,  and  ordered : 

"That  the  proceedings  be  and  the  same  hereby  are  remitted  to  the  said 
respondents  to  proceed  and  ascertain  and  award  the  damages  sustained  by 
the  relators  in  accordance  with  the  statutes  in  such  case  made  and  provided." 

On  the  rehearing  before  the  assessors,  which  was  ordered  by  this 
court,  the  evidence  theretofore  given  was  stipulated  into  the  record. 
An  expert  in  behalf  of  relators  was  recalled  for  cross-examination  and 
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was  examined  by  one  of  the  respondents  and  b^  an  assistant  corpora- 
tion counsel,  and  he  adhered  to  his  original  testimony  that  the  relatorsi 
sustained  damages  to  the  extent  of  $70,000.  Thereafter  and  on  the 
10th  day  of  June,  1913,  the  respondents  took  up  the  consideration  of 
the  claims  of  the  relators,  and  the  record  of  their  proceedings  shows 
that  one  of  them  stated  that,  after  careful  reading  and  consideration 
of  the  testimony  "and  several  inspections  of  the  property,"  he  was  of 
opinion  that  the  change  of  grade  in  question  "did  not  cause  any  dam< 
age  to  the  property  and  I  decline  to  make  any  award."  Another  of  tht 
respondents  said,  "My  opinion  is  now  the  same  as  it  was  before — 
no  damage."  The  president  voted  for  an  award  of  $15,000.  There 
upon  by  a  majority  vote,  the  president  voting  in  the  negative,  the  claim 
was  disallowed. 

It  is  difficult  to  view  the  action  of  the  majority  of  the  respondents 
in  any  other  light  than  as  a  deliberate  and  willful  refusal  to  perform 
their  duties  under  the  act  as  prescribed  by  the  legislative  branch  and 
construed  by  the  judicial  branch  of  the  state  government.  If  the  re- 
spondents had  been  properly  advised  with  respect  to  the  effect  of  the 
decision  of  this  court  and  their  duty  thereunder  by  the  representative 
of  the  corporation  counsel  who  appeared  before  them,  and  whose 
legal  advisor  the  corporation  counsel  was  by  express  provision  of  sec- 
tion 255  of  the  Greater  New  York  Charter  (Laws  1901,  c.  466),  it  is  in- 
conceivable that  they  would  have  again  dismissed  the  claim  of  the 
relators.  Having  so  plainly  pointed  out,  by  our  last  opinion  in  this 
proceeding,  the  duty  of  the  respondents,  we  would  not  deem  it  neces- 
sary to  afford  them  a  further  opportunity  to  perform  their  duty  were 
it  not  that  it  is  possible,  in  view  of  the  attitude  in  this  court  of  the 
assistant  corporation  counsel  who  argued  this  appeal,  that  they  may 
have  misconceived  or  been  misled  with  respect  to  their  duty  and  the 
authority  of  this  court  in  the  premises,  for  he  questioned  the  juris- 
diction of  this  court  to  compel  the  respondents  to  carry  out  its  mandate. 
In  so  far  as  there  is  an  attempt  to  sustain  the  action  of  the  respond- 
ents by  the  recital  in  the  record  that  one  of  them  viewed  the  prem- 
ises, we  have  only  to  point  out  that  at  most  they  were  only  at  liberty 
to  view  the  premises  in  order  to  enable  them  to  understand  and  apply 
the  testimony,  and  that  they  could  not  supplement  the  testimony  before 
them  by  their  own  view,  and  that  they  were  required  to  determine  the 
claims  according  to  the  evidence  presented  on  the  hearings.  Peo. 
ex  rel.  City  of  New  York  v.  Stillings,  138  App.  Div.  168,  123  N.  Y. 
Supp.  349.  Our  decision  in  People  ex  rel.  City  of  New  York  v. 
Stillings,  supra,  was  made  under  another  change  of  grade  statute, 
and  its  provisions  differ  somewhat  from  that  of  tJe  statute  now  under 
consideration,  but  nevertheless  it  was  the  duty  of  the  assessors  to  base 
an  award  on  the  evidence  before  them.  Peo.  ex  rel.  Hallock  v.  Hen- 
nessy,  152  App.  Div.  767,  137  N.  Y.  Supp.  819,  affirmed  206  N.  Y. 
750,  100  N.  E.  407;  Burchard  v.  State  of  New  York,  128  App.  Div. 
750,  113  N.  Y.  Supp.  233,  appeal  dismissed  195  N.  Y.  577,  89  N.  E. 
1096;  Peo.  ex  rel.  Joline  v.  Willcox,  134  App.  Div.  563,  119  N.  Y. 
Supp.  641. 
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In  order  that  there  may  be  no  possible  eround  for  further  excuse 
on  the  part  of  the  respondents  for  their  failure  to  perform  their  duty, 
we  deem  it  proper,  in  the  circumstances,  before  taking  other  steps 
to  enforce  the  mandate  of  this  court,  to  afford  them  another  oppor- 
tunity to  perform  their  duty ;  and  therefore  the  determination  of  the 
respondents  is  reversed,  with  $50  costs  and  disbursements  to  be  paid 
personally  by  the  two  assessors  who  failed  to  perform  their  duty,  and 
the  matter  is  remitted  to  the  respondents,  with  the  command  that,  un- 
influenced by  their  former  determinations  and  personal  views  with  re- 
spect to  the  propriety  of  the  statutory  enactments  or  with  respect  to  the 
judicial  construction  thereof,  they  proceed  in  good  faith  and  with  due 
diligence  to  hear  the  claims  of  the  relators,  and  make  an  award  in 
accordance  with  the  statute  as  construed  by  this  court,  and  in  accord- 
ance with  the  weight  and  preponderance  of  the  evidence  adduced  be- 
fore them  on  the  part  of  the  relators.    All  concur. 


In  re  SCHEIEB  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    December  10,  1913.) 

1.  Attorney  and  Client  (g  182*) — Lien — Subjbct-SIatteb  to  Which  Likn  At- 

taches. 

Under  Code  dv.  Proc.  §  68,  now  Judiciary  Law  (ConaoL  Laws  1909,  c. 
30)  i  475,  giving  an  attorney  a  Hen  from  the  commencement  of  an  action, 
or  the  service  of  an  answer  containing  a  counterclaim,  upon  his  client's 
cause  of  action  or  counterclaim  which  attaches  to  a  verdict,  report,  deci- 
sion. Judgment,  or  final  order  in  his  client's  favor,  an  attorney  employed 
to  represent  an  owner,  whose  property  is  being  condemned  for  public  pur- 
poses, does  not  obtain  a  lieu  on  the  land  Itself  but  only  has  a  lien  upon  his 
client's  claim  or  right  to  an  award. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  U  315, 
899-406;   Dec.  Dig.  {  182.»] 

2.  EiiaNBNT  Domain  (|  245*) — Pboceedinob  to  Take  Pbofebtt — Awabd. 

In  condemnation  proceedings,  the  right  to  an  award  does  not  vest  in 
the  owner  of  the  property  until  his  title  is  divested. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  {  637 ;  Dec 
Dig.  ij  245.*] 

Appeal  from  Special  Term,  New  York  County. 

Application  of  Lena  Scheier  and  others  for  payment  of-  awards. 
From  an  order  denying  their  motion  to  vacate  a  notice  of  lien  filed 
by  Arthur  H.  Wadick,  they  appeal.    Reversed.    • 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  UVUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Percy  F.  Griffin,  of  New  York  City,  for  appellants. 

Cecilia  M.  Sheil,  of  New  York  City,  for  respondent 

LAUGHLIN,  ].  On  the  24th  day  of  December,  1912,  the  final  re- 
port of  the  commissioners  of  estimate  and  assessment,  in  a  proceeding 
instituted  by  the  city  of  New  York  to  acquire  title  to  certain  lands 
required  for  the  opening  of  East  222d  street  between  the  Bronx  river 

•For  other  eaaos  ma  gama  topio  A  i  nitiibsb  la  Dm.  A  Am.  Digs.  1907  to  data,  A  Rap'r  Indaza 
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and  Seventh  street,  awarding  the  sum  of  $3,494.80  with  interest  to 
"unknown  owners"  for  damage  parcel  No.  57a,  was  confirmed. 

By  a  deed  of  conveyance  dated  the  1st  day  of  May,  1906,  recorded 
on  the  Sth  day  of  the  same  month,  and  executed  by  one  John  Stahl 
and  his  wife,  Pauline,  the  appellant  Buxbaum  and  Abraham  Scheier, 
the  husband  of  the  appellant  Scheier,  acquired  title  to  this  parcel  as 
tenants  in  common.  Thereafter,  and  on  the  30th  day  of  January,  1909, 
said  Abraham  Scheier  duly  conveyed  his  undivided  one-half  interest  in 
the  said  premises  to  the  appellant  Scheier ;  and  the  deed  also  purported 
to  assign  and  convey  an  undivided  one-half  interest  in  the  award  to 
be  made  for  the  premises  in  said  condemnation  proceeding  which  was 
then  pending  and  in  which  commissioners  of  estimate  and  assessment 
had  been  appointed  December  31,  1902.  According  to  the  record,  title 
to  the  premises  did  not  vest  in  the  city  of  New  York  until  the  9th  day 
of  February,  1907,  which  was  long  after  said  conveyance  by  John 
Stahl  and  wife  to  appellant  Buxbaum  and  Abraham  Scheier,  but, 
notwithstanding  that  fact,  said  conveyance  contained  a  recital,  follow- 
ing the  description  of  the  land,  as  follows : 

"Together  with  any  and  all  awards  made  or  to  be  made  in  a  proceeding 
for  the  opening  and  widening  of  the  said  street  or  avenue,  wltii  interest 
thereon." 

There  is  no  evidence  that  Wadick  was  at  any  time  employed  to  rep- 
resent the  appellants,  or  that  he  rendered  any  services  in  said  proceed- 
ing after  they  acquired  title  or  after  Stahl  parted  with  title.  There 
is  no  evidence  that  the  appellants  had  actual  notice  that  Wadick,  or  any 
attorney,  had  been  employed  by  their  predecessor  in  title  in  the  con- 
demnation proceeding.  Stahl  acquired  title  on  the  12th  day  of  August, 
1904,  and  thereupon  retained  the  decedent,  Wadick,  who  was  a  member 
of  the  bar,  to  look  after  his  interests  in  die  condemnation  proceeding. 
It  does  not  appear  that  Stahl's  predecessor  in  title,  who  held  the 
premises  at  the  time  the  proceeding  herein  was  instituted  by  the  city, 
appeared  in  any  manner  before  the  commissioners  or  filed  a  claim. 
Two  new  commissioners  were  appointed  July  19,  1904.  It  appears 
by  the  affidavit  of  the  executrix  of  the  deceased  attorney  that  the  min- 
utes of  the  condemnation  proceeding  in  the  Bureau  of  Street  Openings 
in  the  office  of  the  corporation  counsel  show  that  in  the  month  of  No- 
vember, 1904,  the  decedent  filed  in  said  bureau  a  notice  of  appearance 
on  behalf  of  Stahl,  and  on  the  4th  day  of  March,  1905,  filed  in  said 
bureau  an  affidavit  showing  that  he  had  filed  such  appearance.  The 
record  also  shows  that  Wadick  appeared  before  the  commissioners 
several  times  and  proved  Stahl's  title  to  the  premises  and  engaged 
and  examined  a  real  estate  expert  as  to  their  value,  and  cross-examined 
the  city's  expert  It  does  not  appear  when  Wadick  died,  but  the  record 
shows  that  on  the  2d  day  of  January,  1907,  which  was  a  little  more 
than  a  month  prior  to  the  time  title  vested  in  the  city,  he  filed  a  notice 
of  lien  for  his  services  with  the  comptroller.  It  does  not  appear  when 
the  report  of  the  commissioners  was  filed,  but  the  record  shows  that 
on  the  28th  day  of  December,  1909,  it  was  by  order  of  the  court 
duly  sent  back  to  "the  new  commissioners."  It  does  not  appear,  other- 
wise than  as  already  stated,  what  was  meant  by  "the  new  commission- 
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ers";  nor  does  it  appear  whether  they  merely  read  and  considered 
the  testimony  theretofore  taken,  or  whether  they  received  further 
testimony.  On  December  24,  1912,  as  already  stated,  the  final  report 
of  the  commissioners  was  confirmed. 

[1]  The  only  authority  for  making  an  award  to  unknown  owners 
is  found  in  section  985  of  the  Greater  New  York  Charter,  which, 
on  that  point,  provides  as  follows : 

"Wheuever  the  said  commisslonerB  Bhall  be  unable  to  ascertain  with  suffi- 
cient certainty  the  name  of  any  owner  of  any  parcel  of  said  land,  they  shall 
indicate  such  parcel  upon  the  diagram  embsaclng  it,  as  belonging  to  unknown 
ownera" 

It  is  suggested  by  counsel  for  the  respondent,  although  the  fact  is 
not  shown  by  the  record,  than  when  the  commissioners  came  to  make 
their  report  they  discovered  that  the  claimant  Stahl  had  conveyed,  and 
that  this  led  them  to  make  the  award  to  unknown  owners.  However 
that  may  be,  there  is  no  evidence  that  the  services  rendered  by  the 
deceased  attorney  were  either  accepted  by  the  appellants,  or  were 
utilized  in  their  behalf,  even  by  the  commissioners,  because  for  aught 
that  appears  the  award  made  by  the  new  commissioners  may  have  been 
based  entirely  on  new  evidence.  I  do  not  understand  that  an  attorney 
employed  to  represent  an  owner,  whose  property  is  being  condemned 
for  public  purposes,  obtains  a  lien  on  the  land,  and  that  all  purchasers 
are  chargeable  with  notice  thereof.  In  such  case,  the  only  lien  ac- 
quired is  that  which  was  prescribed  at  the  time  of  the  employment  of  the 
deceased  attorney  by  section  66  of  the  Code  of  Civil  Procedure,  now 
section  475  of  the  Judiciary  Law  (Consol.  Laws  1909,  c.  30),  which  is 
as  follows: 

"From  the  commencement  of  an  action  or  special  proceeding,  or  the  serv- 
ice of  an  answer  containing  a  counterclaim,  the  attorney  who  appears  for 
a  party  has  a  lien  upon  his  client's  cause  of  action,  claim  or  counterclaim, 
which  attaches  to  a  verdict,  report,  decision.  Judgment  or  final  order  In  his 
client's  faror,  and  the  proceeds  thereof  In  whosoever  Iiands  they  may  come; 
and  the  lien  cannot  be  affected  by  any  settlement  between  the  parties  before 
or  after  Judgment  or  final  order.  The  court  upon  the  petition  of  the  client 
or  attorney  may  determine  and  enforce  the  lien." 

[2]  The  statute  doubtless  gives  a  lien  in  such  case,  subject  and  sub- 
ordinate, however,  to  prior  liens,  upon  a  claim  or  right  of  the  client 
to  an  award,  and  the  lien  attaches  to  the  report  of  the  commissioners 
and  to  the  final  order  of  confirmation,  and  to  the  award  when  paid 
(Home  Ins.  Co.  v.  Smith,  28  Hun,  296;  Gates  v.  De  La  Mare,  142 
N.  Y.  307,  37  N.  E.  121),  and  upon  that  theory,  if  the  right  to  the 
award  became  vested  in  Stahl,  his  grantees  became  entitled  thereto  by 
virtue  of  the  express  assigtunents  of  that  right  in  the  deed,  and  not 
by  virtue  of  succeeding  to  the  ownership  of  the  land,  then  doubtless  the 
appellants  succeeded  to  Stahl's  right  burdened  with  the  attorney's  hen. 
The  rule,  however,  is  well  settled  that  the  right  to  such  an  award 
depends,  not  on  ownership  at  the  time  the  proceeding  is  instituted  or 
at  the  time  the  award  is  made,  but  that  it  vests  in  die  owner  at  the 
time  his  title  is  divested  and  not  until  then,  and  that  it  does  not  pass 
to  his  grantee  unless  expressly  assigned.  Lewis  on  Eminent  Domain 
(3d  Ed.)  vol.  2,  §  896;  Matter  of  Board  of  Street  Opening.  68  Hun, 
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562,  22  N.  Y.  Supp.  Ii021 ;  Clarke  v.  L.  I.  Realty  Co.,  126  App.  Div. 
282,  110  N.  Y.  Supp.  697;  Matter  of  the  Mayor,  etc.,  of  New  York 
(Grote  Street),  139  App.  Div.  69,  123  N.  Y.  Supp.  619;  Matter  of 
Richard  Street,  138  App.  Div.  821,  123  N.  Y.  Supp.  438;  Harris 
V.  Kingston  Realty  Co.,  116  App.  Div.  704,  101  N.  Y.  Supp.  1104; 
Matter  of  Mayor  (Trinity  Avenue),  116  App.  Div.  252,  101  N.  Y. 
Supp.  613;  Utter  v.  Richmond,  112  N.  Y.  610,  20  N.  E.  554. 

I  am  of  opinion  therefore  that  the  respondent  failed  to  establish  any 
lien,  both  for  the  reason  that  the  services  rendered  were  not  shown 
to  have  been  of  any  value  to  the  appellants  in  obtaining  the  award,  and 
that  no  lien  attached  to  the  appellants'  right  to  the  award  as  owners 
at  the  time  title  vested  in  the  city. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  motion  to  cancel  and  vacate  the  notices  granted, 
without  costs.    All  concur. 


In  re  SCHEIER  et  al. 
(Supreme  Court,  Appellate  DlTision,  First  Department    December  19,  1913.) 

Appeal  from  Special  Term,  New  York  County. 

Application  of  Lena  Scbeief  and  others  for  payment  of  an  award.  From  an 
order  vacating  a  notice  of  lien  filed  by  an  attorney,  he  appeals.  Modified  and 
alflrmed. 

Argued  before  INORAHAM,  P.  J.,  and  MCLAUGHLIN,  LAUOHLIN, 
CLARKE,  and  SCOTT,  JJ. 

Samuel  Bitterman,  of  New  York  City,  for  appellant 

Arthur  Knox,  of  New  York  City  (Percy  F.  Griffin,  of  New  York  City,  of  coun- 
sel), for  respondents. 

PER  CURIAM.  Order  appealed  from,  canceling  appellant's  notice  of  attor- 
ney's Hen  in  eminent  domain  proceeding,  modified  by  striking  therefrom  in  the- 
recital  of  what  was  made  to  appear  to  the  court,  the  words,  "that  the  services 
of  said  William  F.  Burrough  in  this  proceeding  were  of  no  value  and,"  and' 
the  words  in  the  same  sentence,  "or  to  any  compensation  herein,"  and  by  in- 
serting a  clause  to  the  effect  that  the  order  is  without  prejudice  to  the  right 
of  the  attorney  to  bring  an  action  or  actions  to  recover  for  his  services  in  the- 
proceeding,  and  as  thus  modified  affirmed,  without  costs. 


(83  Misc.  Rep.  325.) 

PEOPLE  ex  rel.  JIMESON  et  al.  v.  SHONGO  et  aL 

(Supreme  Court  Special  Term,  Erie  County.    December  81,  1918.) 

1.  Prohibition  (§  !•) — "Wbtt  of  Pbohibition." 

The  "writ  of  prohibition"  is  an  extraordinary  writ  issued  out  of  the  su- 
perior court,  directed  to  the  Judge  and  parties  of  a  suit  in  an  Inferior 
court,  commanding  them  to  cease  from  the  prosecution  thereof,  upon  a 
suggestion  that  either  the  cause  originally  or  some  collateral  matter  aris- 
ing therein  is  beyond  the  Jurisdiction  of  the.  court 
[Ed.  Note. — For  other  cases,  see  ProMbltion,  Cent  Dig.  |  1;  Dec.  Dig. 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  5668-5674;  vol. 
8,  p.  7767.] 

•For  oUi«r  cum  s«a  lama  topic  ft  i  KukBu  in  Dec.  ft  Am.  filga.  1907  to  data,  ft  Bep'r  Indexes- 
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2.  Indians  (5  27*) — Jitbisdiction — J^udoment  of  Pkaceiukxbs'  Cotwt. 

A  supreme  court  Is  without  Jurisdiction  to  Issue  a  writ  of  prohltjitloii 
restraining  the  Peacemakers'  Court  of  the  Cattaraugus  reservation  and  tha 
parties  to  an  action  in  partitlOQ  therein  from  proceeding  with  a  sale  pur- 
suant to  a  Judgment  approved  by  the  council  of  the  nation  in  accordance 
with  Indian  Law  (Consol.  Laws  1909,  c.  26)  J  60 ;  the  Peacemakers'  Conit 
being  a  court  of  exclusive  Jurisdiction  and  not  Inferior  to  the  Supreme 
Court 

[Ed.  Mote. — For  other  cases,  see  Indiana,  Cent  Dig.  |i  19,  20;  Dec.  Dig. 
J27.»] 

Application  by  the  People,  on  relation  of  Glennie  M.  Jimeson  and 
others,  against  one  Shongo  and  others,  for  a  writ  of  prohibition  di- 
rected to  the  Peacemakers'  Court  of  the  Cattaraugus  Reservation. 
Denied. 

Leroy  Andrus,  of  Buffalo,  for  relators. 
Fred  J.  Blackmon,  of  Buffalo,  for  defendants. 

WOODWARD,  J.  An  action  was  commenced  in  the  Peacemakers' 
Court  of  the  Cattaraugus  Indian  reservation  to  partition  certain  lands 
on  the  Cattaraugus  reservation,  resulting  in  a  judgment  in  favor  of 
the  plaintiffs.  The  relators  appealed  to  the  Council  of  'the  Nation, 
where  the  judgment  was  affirmed,  and  the  premises  have  been  adver- 
tised for  sale  pursuant  to  the  judgment.  The  relators  now  ask  for  a 
writ  of  prohibition  directed  to  the  defendants  restraining  them  from 
proceeding  with  the  sale. 

As  we  gather  from  the  moving  papers,  the  proceeding  has  passed 
into  final  judgment  in  the  Peacemakers'  Court,  has  been  affirmed  by 
the  Council  of  the  Nation,  and  now  nothing  remains  but  the  carrying 
of  the  judgment  into  execution,  and  this  court  is  asked  to  intervene 
by  a  writ  of  prohibition  and  prevent  the  sale  of  the  land.  The  relators 
contend  that  the  Peacemakers'  Court  has  no  jurisdiction  of  the  sub- 
ject-matter of. the  action,  while  the  defendants  contend  that  this  court 
is  without  jurisdiction  to  grant  the  writ  asked  for,  and  that  the  Peace- 
makers' Court  has  exclusive  jurisdiction  of  the  subject-matter. 

[1]  The  writ  of  prohibition  is  an  extraordinary  writ,  issuing  out  of 
a  superior  court,  directed  to  the  judge  and  parties  of  a  suit  in  an  in- 
ferior court,  commanding  them  to  cease  from  the  prosecution  thereof 
upon  a  suggestion  that  either  the  cause  originally  or  some  collateral 
matter  arising  therein  is  beyond  the  jurisdiction  of  the  court  23  Am. 
&  Eng.  Ency.  of  Law,  195.  ..." 

[2]  But  is  this  court  a  superior  court,  with  jurisdiction  to  res"train 
the  Peacemakers'  Court?  The  Indians  are  not  citizens  of  this  state; 
they  occupy  in  many  respects  the  position  of  an  independent  nation; 
and  it  was  held  in  Jimeson  v.  Lehley,  51  Misc.  Rep.  352,  101  N.  Y. 
Supp.  215,  that  a  court  of  equity  was  without  juris(£ction  to  interfere 
with  letters  of  administration  granted  by  the  Indian  Surrogate's  Court; 
and  I  am  of  the  opinion  that  it  has  no  greater  authority  in  the  case 
now  under  consideration.  In  Worcester  v.  State  of  Georgia,  6  Pet 
557,  8  L.  Ed.  483,  the  court,  after  referring  to  various  acts  of  Il- 
lation, says: 
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"All  tbese  acts,  and  especially  tbat  of  1802,  which  la  still  in  forcci,  manifest- 
ly consider  the  several  Indian  nations  as  distinct  xwUtical  communities,  bar- 
ing territorial  boundaries,  within  which  their  authority  is  excluslTe,  and  hav- 
ing a  right  to  all  the  lands  within  those  bonndarles,  which  Is  not  only  ac- 
knowledged but  guaranteed  by  the  United  Statea  •  ♦  •  The  treaties  and 
laws  of  the  United  States  contemplate  the  Indian  Territory  as  completely 
separated  from  that  of  the  states  and  provide  that  all  Intercourse  with  them 
shall  be  carried  on  exclusively  by  the  government  of  the  TTnion." 

While  it  is  true,  of  course,  that  in  our  Indian  Law  we  have  made 
some  police  provisions  in  reference  to  the  Indians,  generally  speaking 
they  are  not  governed  by  our  laws,  and  their  courts  are  not  inferior 
courts  to  our  courts,  but  are  courts  of  a  foreign  jurisdiction,  over 
which  we  have  no  control.  The  Indian  Law  recognizes  the  Peace- 
makers' Court,  and  provision  is  not  only  made  that  this  court  on  the 
Allegany  or  Cattaraugus  reservations  shall  have  "the  exclusive  juris- 
diction to  grant  divorces  between  Indians  residing  on  such  reservation 
and  to  hear  and  determine  all  questions  and  actions  between  individual 
Indians  residing  thereon  involving  the  title  to  real  estate  On  such  reser- 
vation (section  46  [ConsoL  Laws  1909,  c.  26]  Indian  Law),  but  that, 
in  the  event  of  any  party  failing  to  comply  with  the  directions  or  find- 
ings of  the  Peacemakers'  Court,  jurisdiction  is  given  to  the  courts  of 
this  state  to  enforce  such  judgments;  the  certified  record  of  the 
judgment  in  the  Peacemakers'  Court  being  made  conclusive  evidence 
of  the  right  of  recovery  and  of  the  amount  of  such  recovery."  But 
these  powers  are  in  the  nature  of  pohce  powers  for  the  preservation  of 
good  order  within  the  territorial  limits  of  the  state  and  in  no  sense  au- 
thorize our  courts  to  interfere  to  prevent  the  determination  of  the 
Peacemakers'  Court  It  is  one  thing  to  give  a  right  to  our  courts  to 
aid  in  the  carrying  out  of  the  judgments  and  decrees  of  the  Indian 
Courts,  and  such  ix>wers  have  been  conceded,  with  some  reluctance,  to 
reside  in  the  Legislature  (Jimeson  v.  Pierce,  78  App.  Div.  9,  13,  79 
N.  Y.  Supp.  3),  but  it  is  quite  another  thing  to  intrude  upon  the  exclu- 
sive jurisdiction  conceded  to  exist  in  such  courts  for  the  purpose  of 
inhibiting  action,  and  I  am  clearly  of  the  opinion  that  the  determination 
of  the  Peacemakers'  Court,  affirmed  by  the  Council  of  the  Nation 
(section  50  [Consol.  Laws  1909,  c.  26]  Indian  Law),  is  conclusive  as  to 
the  rights  of  the  parties,  and  that  this  court  is  powerless,  for  want  of 
jurisdiction,  to  grant  any  relief  to  the  relators  (Jones  v.  Gordon,  51 
Misc.  Rep.  305,  99  N.  Y.  Supp.  958;  Jimeson  v.  Lehley,  51  Misc. 
Rep.  352,  101  N.  Y.  Supp.  215).  The  Indians  have  such  rights  in 
our  courts  as  are  granted  by  statute.  Jimeson  v.  Pierce;  78  App. 
Div.  9,  14,  79  N.  Y.  Supp.  3,  and  authorities  there  cited.  But  our 
courts  are  without  jurisdiction  to  hear  and  determine  cqntroversies  be- 
tween individual  Indians  in  respect  to  their  rights  as  members  of  the 
Seneca  Nation,  and  this  court  is  not  a  superior  court  having  the  au- 
thority to  prohibit  the  action  of  the  Peacemakers'  Court. 

The  motion  should  be  denied,  with  $10  costs. 
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(83  Misc.  Rep.  369.) 

VAN  HOVEINBURG  ▼.  OITX  OF  NBW  YORK. 

(Supreme  Court,  Trial  Term,  IQliigB  County.    December  31,  1013.) 

1.  MnNICIFAI,  COBFOBATIONS  (i  821*)— JtmT  QUESTIOR. 

In  an  action  against  a  municipality  for  personal  Injuries  sustained  by 
plaintiff  while  walking  on  a  sidewalk,  the  case  should  not  be  submitted  to 
the  Jury  where  the  evidence  did  not  disclose  the  cause  of  the  accident  and 
the  jury  could  only  speculate  or  guess  as  to  wliat  was  the  cause. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig-  H 
1745-1757;  Dea  Dig.  i  821.»] 

2.  MUNICIFAI.  COBPOBATIONB   (S   812*) — INJUBIXS  TO    FkBSOKS   OK   SiDEWAUE— 

Notice. 

A  notice  of  an  injury  sustained  on  a  sidewalk  which  specified  that,  wblle 
plaintiff  was  walking  on  the  left-hand  side  of  Euclid  avenue  in  the  direc- 
tion of  Liberty  street,  she  was  injured  about  100  feet  from  Lil)erty  street 
Is  Insuffldent  because  not  stating  with  any  degree  of  reasonable  certainty 
the  place  where  the  injury  occurred;  there  being  two  left-hand  sides  of 
the  street,  dependent  entirely  on  the  direction  In  which  the  person  Is  pro- 
ceeding. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {{ 
1696-1707;    Dec.  Dig.  {  812.*] 

Action  by  Naomi  Van  Hovenburg  against  the  city  of  New  York. 
There  was  a  judgment  for  defendant,  and  plaintiff  moves  for  a  new 
trial.    Motion  denied. 

George  H.  Alexander,  of  Jamaica  (Martin  T.  Manton,  of  New 
York  City,  of  counsel),  for  plaintiff. 

Archibald  R.  Watson,  Corp.  Counsel,  of  New  York  City,  for  de- 
fendant. 

MANNING,  J.  Upon  the  trial  of  this  action  the  complaint  was 
dismissed  at  the  close  of  the  plaintiff's  proof  on  two  grounds :  First, 
that  no  actionable  negligence  on  the  part  of  the  city  was  shown ;  and, 
second,  that  the  notice  required  by  law  to  be  served  upon  the  proper 
officers  of  the  municipality  was  insufficient. 

A  motion  for  a  new  trial  is  made,  and  it  is  argued,  on  the  part  of 
the  plaintiff,  that  the  defendant  was  negligent  in  permitting  a  hole  or 
depression  to  exist  in  the  sidewalk,  and  that  such  hole  or  depression 
was  the  proximate  cause  of  the  inj'ury. 

[  1  ]  The  answer  to  this  contention  is  that,  while  the  plaintiff  on  her 
direct  examination  declared  that  the  cause  of  the  accident  was  the 
falling  into  the  hole,  upon  cross-examination  she  admitted  that  the 
cause  of  her  fall  was  not  the  hole  or  depression  but  that  she  slipped 
upon  a  piece  pf  ice  some  distance  from  the  hole  or  depression  and 
that  in  falling  her  foot  went  into  the  hole.  The  following  questions, 
therefore,  arise:  Did  the  injury  occur  during  the  slipping?  If  so,  the 
city  would  not.  be  liable.  Again  :  Did  the  injury  occur  after  the  plain- 
tiff's foot  went  into  the  hole  or  by  reason- of  its  entering  the  hole? 
If  so,  in  either  case  the  city  might  be  liable.  The  difficulty  is  that  the 
jury  could  not  be  permitted  to  guess  or  speculate  as  to  which  of  the 
causes  the  accident  might  be  attributed  to.    Taylor  v.  City  of  Yonkers, 
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105  N.  Y.  202,  11  N.  E.  642,  59  Am.  Rep.  492;  Searles  v.  Manhattan 
R.  R.  Co.,  101  N.  Y.  661,  5  N.  E.  66. 

[2]  The  next  difficulty  is  with  the  notice,  which  describes  the  place 
where  the  accident  happened  as  follows: 

"The  claimaiit  herein,  Naomi  Van  Hovenburg,  was  walking  on  the  left-hand 
side  of  Euclid  avenue,  In  the  borough  of  Brooklyn,  city  of  New  Tork,  going 
In  the  direction  of  Liberty  street,  and  when  she  arrived  at  Euclid  avenue 
abont  100  feet  from  Liberty  avenue." 

The  objection  to  this  notice  is  that  it  does  not  state  with  any  degree 
of  reasonable  certainty  "the  place  where  the  injury  was  sustained." 
From  this  description  in  the  notice  it  is  impossible  to  say  whether  the 
accident  happened  on  Euclid  avenue  east  of  Liberty  avenue  or  on 
Euclid  avenue  vuest  of  Liberty  avenue.  The  wording  of  the  notice 
is  very  vague  and  indefinite.  PlaintiflF  says  therein  that  she  was  walk- 
ing "on  the  left-hand  side  of  Euclid  avenue."  There  are  two  left-hand 
sides  to  the  street  in  question,  dependent  entirely  as  to  whether  a  per- 
son is  proceeding  in  an  easterly  or  westerly  direction.  I  think  the 
notice  is  clearly  insufficient  and  comes  within  the  rule  set  forth  in  the 
following  cases  wherein  notices  of  this  character  have  been  pronounced 
defective:  Purdy  v.  City  of  New  York,  193  N.  Y.  521,  86  N.  E.  560; 
Learned  v.  Mayor,  etc.,  21  Misc.  Rep.  601,  48  N.  Y.  Supp.  142; 
McGlorey  v.  City  of  New  York,  143  N.  Y.  Supp.  1128,  decided  by  the 
Ajjpellate  Division,  Second  Department,  October  24,  1913. 

The  notice  in  the  McGlorey  Case  states  that  the  accident  happened 
at  the  northeast  corner  of  a  certain  street,  while  the  proof  showed 
that  it  was  the  southeast  corner.  The  trial  court,  Mr.  Justice  Maddox, 
in  dismissing  the  complaint,  held  that  the  notice  was  insufficient,  and 
the  decision  was  unanimously  affirmed  by  the  Appellate  Division. 

The  notice  in  the  present  case  is  far  more  vague  and  uncertain,  and 
to  my  mind  is  not  even  a  reasonable  compliance  with  Uie  law. 

Motion  for  a  new  trial  denied. 


In  le  TIlXiB  GUARANTEE  &  TBUST  CO. 
(Supreme  Court,  Appellate  Division,  First  Department    December  19,  1913.) 

1.  WlLLB  (§  532*) — CONSTBUCTION. 

Under  a  will  bequeathing  a  certain  sum  in  trust  to  pay  the  Income  to  a 
certain  person  with  remainder  over  "unto  the  children  then  living  of  my 
sons,  C.  E.  B.  and  W.  C.  B.,  and  the  issue  of  such  as  may  have  died  leav- 
ing issue  then  surviving,  per  stirpes  and  not  per  capita,"  the  testator's  five 
surviving  grandchildren,  two  the  Issue  of  one  son  and  three  the  issue  of 
the  other,  took  equal  shares,  notwithstanding  the  punctuation  would  indi- 
cate otherwise,  where  other  provisions  of  the  will  and  codicil,  wherein 
similar  bequests  were  made  and  a  per  stirpes  clause  appeared,  showed  tes- 
tator's Intention  that  such  clause  should  apply  only  to  surviving  issue  of 
his  grandchildren  and  not  to  his  grandctiildren. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  (|  1146,  1146;  Dec. 
Dig.  i  532.*] 

2.  WiLM  (!  631*)— CoNOTBUcnoN— "Peb  Stiepbs." 

The  words  "per  stirpes"  are  not  strictly  applicable  to  named  legatees,  or 
legatees  designated  as  a  class,  and  are  ordinarily,  at  least  appropriate 

*FW  otiier  eaia*  t—  lama  tsple  A  I  tnnama  !d  Dee.  A  Am.  Digs.  1907  to  dsta.  A  Rap'r  IndazM 
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and  are  used  with  respect  to  snbstantlal  gifts  to  sobstltated  legatees  In 
the  case  of  the  death  of  a  primary  legatee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  IMg.  H  1143,  1144^  U48- 
1162;   Dec.  Dig.  §631.» 

For  other  deflnitlons,  see  Words  and  Phrases,  toL  6^  p.  6286.] 

3.  Wills  (§  529*) — Constbuotion — Girr  to  a  Ci.ass. 

Where  a  gift  by  will  Is  to  a  class,  the  legatees  take  share  and  share 
alike,  unless  it  otherwise  clearly  appears  that  the  testator  intended  a  dif- 
ferent division. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  i  1142;  Dec.  Dig.  f 
529.»] 

4.  Taxation  (|  872*) — Tkansfeb  Tax — Exemption. 

Where  a  legacy  was  payable  to  beneficiaries,  who  were  also  contingent 
remaindermen,  the  exemption  to  which  they  were  entitled  under  the  trans- 
fer tax  law  was  properly  deducted  from  the  value  of  the  entire  legacy  to 
each  of  them  and  apportioned  on  each  bequest  in  the  proportion  OtMt  it 
bore  to  the  total  bequest  to  the  particular  benefldary. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Dec.  Dig.  {  872.*] 

Appeal  from  Surrogate's  Court,  New  York' County. 

Judicial  settlement  of  the  account  of  the  Title  Guarantee  &  Trust 
Company,  as  executor  of  William  Buchanan,  deceased.  From  that 
part  of  a  Surrogate's  decree  (81  Misc.  Rep.  106,  142  N.  Y.  Supp. 
1070)  ordering  a  distribution  of  the  fund  bequeathed  by  the  tenth 
paragraph  of  uie  will  of  William  Buchanan  and  apportioning  the  trans- 
fer tax,  Charles  L.  Buchanan  and  J.  Roderick  Buchanan  file  separate 
appeals.    Modified  and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

William  B.  Symmes,  Jr.,  of  New  York  City  (George  G.  Schreiber, 
of  New  York  City,  on  the  brief),  for  appellants. 

Edward  R.  Greene,  of  New  York  City  (Thomas  Garrett,  Jr.,  of  New 
York  City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  [1]  The  testator  appointed  the  Title  Guarantee  & 
Trust  Company  executor  of  his  will.  On  filing  its  account  the  trust 
company  asked  for  a  construction  of  the  tenth  paragraph  of  the  will, 
to  enable  it  to  distribute  the  part  of  the  estate  thereby  bequeathed. 
That  paragraph  is  as  follows: 

"I  give  and  bequeath  unto  the  Title  Quarantee  &  Trust  Company,  a.  corpo- 
ration organized  under  the  laws  of  the  state  of  New  Tork,  the  sum  of  twenty 
thousand  ($20,000)  dollars,  In  trust  nevertheless,  to  invest  and  reinvest  the 
same,  and  receive  the  proceeds  thereof,  and  to  pay  over  the  net  annual  in- 
come thereof  unto  William  N.  Clem  (in  recognition  of  his  thirty  years'  faith- 
ful service),  for  and  during  his  natural  life,  and  at  the  death  of  said  William 
N.  Clem,  I  give  and  bequeath  the  said  sum  of  tvrenty  thousand  ($20,000) 
dollars,  unto  the  children  then  living  of  my  sons,  Charles  P.  Buchanan  and 
WUUam  C.  Buchanan,  and  the  issue  of  such  as  may  have  died  leaving  issue 
then  surviving,  per  stirpes  and  not  per  capita. 

"I  direct  that  my  executor  shall  pay  out  of  my  estate,  to  the  said  WUUam 
N.  Clem,  from  the  time  of  my  decease,  a  sum  equal  to  Interest  at  the  rate 
of  five  (5%)  per  cent,  per  annum,  upon  the  amount  of  said  fund,  from  the 
time  of  my  decease,  until  such  fund  is  set  apart  in  trust" 

*For  other  caaaa  see  same  topic  t  J  nttubbb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indeser 
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The  beneficiary  of  the  life  estate  predeceased  the  testator.  The  tes- 
tator's son  Charles  survived  him,  and  at  that  time  had  three  children 
living.  The  other  son  died  during  the  lifetime  of  his  father,  and  left 
two  children,  who  survived  their  grandfather.  On  the  death  of  the 
testator,  this  fund  immediately  vested  in  his  five  grandchildren. 

The  question  arising  on  the  construction  of  the  will  is  whether  they 
took  as  share  and  share  alike  as  a  class  share,  or  per  stirpes,  so  that 
the  two  surviving  children  of  the  one  son  took  one  half  of  the  fund 
in  equal  shares,  and  the  three  surviving  children  of  the  other  son  took 
the  other  half  in  equal  shares.  That  question  depends  on  the  inten- 
tion of  the  testator,  to  be  ascertained  from  a  consideration,  not  only 
of  these  particular  provisions,  but  of  all  of  the  provisions  of  the  will 
and  codicils.  If  the  testator  intended  that  his  grandchildren  should 
take  as  a  class,  and  he  has  so  drafted  the  will  as  to  make  evident 
such  intention,  it  should  be  given  effect  accordingly. 

The  grammatical  construction  of  this  paragraph,  according  to  the 
manner  in  which  it  is  punctuated,  is  that  both  the  grandchildren  and 
the  issue  of  any  deceased  grandchild  shall  take  per  stirpes  and  not  per 
capita.  The  reference  to  the  death  of  a  grandchild  leaving  issue  sur- 
viving is  set  off  by  commas  in  a  clause  by  itself.  The  ordinary  gram- 
matical construction  of  the  sentences,  therefore,  with  respect  to  the 
bequest  to  the  testator's  grandchildren,  is  the  same  as  if  the  clause  re- 
ferring to  the  death  of  any  of  them  and  to  their  issue  were  omitted. 
The  bequest  would  then  be  to  the  children  of  the  testator's  two  sons, 
living  at  the  time  of  his  death,  per  stirpes  and  not  per  capita.  That 
would  be  an  unusual  use  of  the  words  "per  stirpes" ;  and  such  a  be- 
quest might  indicate  that  it  was  not  made  to  the  grandchildren  as  a 
class,  with  a  view  to  having  each  take  an  equal  share,  but  that  it  was 
intended  that  the  descendants  of  one  son  should  together  take  the  same 
share  as  the  descendants  of  the  other  son. 

An  examination  of  the  entire  will  and  codicils  shows,  what  is  usually 
the  case,  that  too  much  reliance  cannot  be  placed  upon  the  punctuation. 
By  the  ninth  paragraph  of  the  will,  the  testator  set  apart  a  fund  of 
$Z5,000  for  the  benefit  of  another  servant  for  life,  with  the  remainder 
over  to  the  same  grandchildren  as  take  the  remainder  under  the  tenth 
paragraph ;  and,  while  the  phraseology  of  the  bequest  to  the  children 
of  the  two  sons  is  precisely  the  same,  the  punctuation  is  not  the  same, 
and  we  find  an  additional  comma  between  the  words  "died"  and  "leav- 
ing" in  the  clause  relating  to  the  death  of  a  grandchild.  We  find  in  the 
seventeenth  paragraph  of  the  will  two  important  provisions  which  aid 
in  the  construction  of  the  clause  in  question.  By  that  paragraph  the 
testator  set  apart  8/28  of  his  residuary  estate  for  the  benefit  of  his 
son  Charles  and  the  latter's  children,  in  the  proportions  therein  stated, 
during  life,  with  the  remainder  over  to  said  children.  The  bequest 
of  that  remainder  was  in  the  form  of  a  direction  to  the  trustee,  as  fol- 
lows: 

"And  at  the  death  of  the  said  Charles  P.  Buchanan,  to  pay  over  the  prin- 
cipal thereof  unto  the  children  of  the  said  Charles  P.  Buchanan,  then  living, 
and  tbo  Issue  of  such  as  may  have  died  leaving  Issue  then  surviving,  per 
stirpes  and  not  per  capita." 


Digitized  by 


Google 


892  144  NEW  TOBK  SUPPLEMENT  (Sup.  Ct 

THe  testator,  by  the  same  paragraph,  also  set  apart  13/28  of  his  re- 
siduary estate  as  a  trust  fund  for  the  benefit  of  his  son  William  during 
life,  with  a  direction  to  the  trustee  upon  the  death  of  William,  or  at 
the  death  of  the  testator  should  William  predecease  him,  "to  pay  over 
the  principal  thereof  unto  his  children  tiien  living,  and  the  issue  of 
such  as  may  have  died,  leaving  issue  then  surviving,  per  stirpes  and 
not  per  capita." 

'  It  will  be  observed  that  in  each  of  these  instances  the  clause,  by 
which,  in  the  event  of  the  death  of  one  of  the  children  of  the  testa- 
tor, the  bequest  was  to  the  issue  of  such  child,  was  set  apart  by  commas 
in  a  clause  by  itself,  the  same  as  in  the  tenth  paragraph  with  reference 
to  the  death  of  a  grandchild  leaving  issue. 

By  a  second  codicil,  the  testator  revoked  the  seventeenth  paragraph 
of  his  will  and  substituted  a  provision  malcing  the  trust  fund  for  the 
benefit  of  his  son  Charles  and  the  latter's  children  9/28  of  the  resid- 
uary estate,  and  he  bequeathed  the  remainder  to  the  children  of  Charles 
and  the  issue  of  any  deceased  child  by  precisely  the  same  phraseologj' 
and  punctuation  as  is  contained  in  the  tenth  paragraph  of  the  wilL  At 
the  time  of  the  execution  of  the  second  codicil,  the  testator's  son  Wil- 
liam had  died,  and  by  the  codicil  a  trust  in  6/28  of  the  residuary 
estate  was  created  for  the  benefit  of  the  testator's  grandson  Howard 
Buchanan,  the  son  of  William,  and  the  corpus  was  bequeathed  to 
the  grandson's  children,  and  the  issue  of  such  of  them  as  may  have 
died,  by  precisely  the  same  phraseology  and  punctuation  as  is  con- 
tained in  the  tenth  paragraph  of  the  will ;  and,  in  the  eyent  that  this 
grandson  should  die  without  issue,  the  testator  gave  the  corpus  of  the 
funds  to  the  appellant  Adele  Buchanan  the  sister  of  the  grandson,  one 
of  the  appellants,  if  living,  and,  if  dead  leaving  issue  then  surviving, 
the  testator  gave  and  bequeathed  the  principal  "to  such  issue,  per 
stirpes  and  not  per  capita."  The  testator's  son  William  left  only  these 
two  children;  and,  with  respect  to  this  trust  fund  for  their  benefit, 
the  testator  provided  in  the  codicil  that,  in  the  event  of  the  death  of 
both  of  them  without  issue,  it  should  be  diyided  "per  stirpes  and  not 
per  capita  among  those  persons  who  at  that  time  answer  to  the  descrip- 
tion of  my  next  of  kin."  The  codicil  also  contained  a  like  provision 
setting  apart  6/28  of  the  residuary  estate  primarily  for  the  benefit  of 
the  testator's  granddaughter  Adele  Buchanan,  and  the  corpus  of  that 
fund  was  bequeathed  to  her  issue,  and  in  the  event  of  her  death  with- 
out issue,  to  her  brother,  or  to  his  issue,  by  like  phraseology  as  in  the 
case  of  the  like  trust  fund  primarily  for  the  benefit  of  her  brother. 

With  respect  to  the  construction  of  the  tenth  paragraph,  the  fact 
that  the  bequest  was  to  the  children  of  the  two  sons  leaves  some  room 
for  argument  that  it  could  have  been  to  them  per  stirpes;  but  when 
the  two  bequests  herein  quoted,  found  in  the  seventeenth  paragraph 
and  in  the  codicil  not  to  the  children  of  both  sons,  but  each  to  the 
children  of  a  different  son,  are  considered,  it  is  quite  plain  that  there 
could  have  been  no  intention  to  have  the  clause  "per  stirpes  and  not 
per  capita"  apply  to  the  bequest  to  the  children  of  either  son.  By 
each  of  these  bequests  in  the  seventeenth  paragraph  and  codicil,  the 
testator  gave  the  remainder  to  the  children  of  one  of  his  sons,  and  it 
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is  perfectly  obvious  that  in  such  case  they  would  necessarily  take  per 
capita.  The  per  stirpes  provision  therefore  in  those  cases  was  only 
intended  to  apply  to  the  issue  of  deceased  grandchildren.  The  will  was 
executed  on  the  23d  day  of  April,  1908.  The  last  codicil  was  ex- 
ecuted on  the  29th  day  of  Jime,  1911.  The  grandchildren  of  the  testa- 
tor all  appear  to  be  of  age  now.  It  is  to  be  borne  in  mind  that  the 
bequest  of  the  remainder  over  in  the  tenth  paragraph  is  to  the  grand- 
children precisely  as  if  they  were  named.  He  did  not  name  any  of 
them  in  the  will.  They  do  not  take  through  their  parents,  but  in  their 
own  right.  Although  they  were  all  grown  up,  and  presumably  well 
known  to  the  testator,  it  is  possible  that  he  thought  that  other  grand- 
children might  be  born  before  his  demise.  That  doubtless  explains 
why  the  grandchildren  were  not  named ;  but  the  reason  is  not  impor- 
tant. He  intended,  we  think,  to  give  this  fund  to  his  grandchildren 
as  a  class,  in  precisely  the  same  manner  as  he  gave  the  corpus  of  the 
respective  trust  funds  in  the  seventeenth  paragraph  of  the  will  and  in 
the  codicil  to  his  grandchildren  and  the  issue,  in  each  case,  of  a  par- 
ticular grandchild.  In  that  view,  the  clause  "per  stirpes  and  not  per 
capita"  would  have  no  application  to  the  bequest  to  the  grandchildren, 
and  should  be  confined  to  the  bequest  to  their  issue  in  case  of  the  death 
of  any  of  the  grandchildren  during  the  lifetime  of  the  testator.  Mani- 
festly the  testator  intended  that,  if  one  of  his  grandchildren  should 
die  leaving  issue,  such  issue  should  share  in  the  corpus  of  the  fund 
bequeathed  by  the  tenth  paragraph  of  the  will;  but,  in  order  to  limit 
the  share  that  such  issue  would  take  to  the  share  that  the  parent 
would  have  taken,  it  was  necessary  to  provide,  as  he  did,  that  they 
should  take  per  stirpes  and  not  per  capita.  Matter  of  Verplanck,  91  N. 
Y.  439;  Ferrer  v.  Pyne,  81  N.  Y.  282;  Matter  of  Keogh,  112  App. 
Div.  414,  98  N.  Y.  Supp.  433. 

[2]  The  words  "per  stirpes"  are  not  strictly  applicable  to  named 
legatees,  or  legatees  designated  as  a  class,  and  are  ordinarily,  at  least, 
appropriate,  and  are  used  with  respect  to  substitutional  gifts  to  sub- 
stituted legatees  in  the  case  of  the  death  of  a  primary  legatee.  Matter 
of  Keogh,  supra;  Tarman  on  Wills  (2d  Ed.)  p.  1589;  Robinson  v. 
Shepard,  32  Bea.  665,  4  D.  J.  &  S.  129;  Matter  of  Verplanck,  supra; 
Ferrer  v.  Pyne,  supra. 

[3]  Where  the  gift  is  to  a  class,  the  legatees  take  share  and  share 
alike,  unless  it  otherwise  clearly  appears  that  the  testator  intended  a 
diflferent  division.  Matter  of  King,  200  N.  Y.  189,  93  N.  E.  484,  34 
L.  R.  A.  (N.  S.)  945,  21  Ann.  Cas.  412;  2  Jarman  on  Wills  (6th  Ed.) 
p.  1711.  We  think  tiiat  it  does  not  so  appear  here,  and  therefore  the 
punctuation  may  and  should  be  disregarded.  These  views  require 
a  modification  of  the  decree  so  as  to  provide  that  each  of  the  grand- 
children takes  one-fifth  of  the  fund. 

[4]  It  is  contended  in  behalf  of  the  appellants  that  no  part  of  the 
transfer  tax  should  be  assessed  against  their  shares  of  the  fund  be- 
queathed by  the  tenth  paragraph  of  the  will,  and  that  it  should  be  ap- ' 
portioned  over  and  paid  pro  rata  out  of  the  corpus  of  the  trust  funds 
created  in  other  paragraphs  of  the  will  and  of  the  second  codicil  of 
which  they  take  in  futuro,  the  remainder.    The  learned  surrogate  held 
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that  the  $5,000  exemption  to  which  each  of  the  grandchildren  was 
entitled  should  be  deducted  from  the  value  of  the  entire  legacy  to  each 
of  them  respectively,  and  that  the  exemption  should  be  apportioned 
on  each  bequest  in  the  proportion  that  it  bears  to  the  total  bequests  to 
the  particular  beneficiary.  On  that  theory  the  surrogate  decreed  that 
the  executor  should  deduct  from  each  grandchild's  share  of  the  fund 
bequeathed  by  the  tenth  paragraph  of  the  will  a  portion  of  the  transfer 
tax,  in  the  proportion  that  the  bequest  bears  to  the  total  bequests  to 
such  grandchild ;  and  that  the  transfer  tax  on  the  remainder  of  their 
respective  interests  in  the  estate  should  be  paid  out  of  the  respective 
trust  funds  in  which  they  are  interested  as  remaindermen.  With  these 
views  we  agree  without  further  discussion. 

It  follows  that  the  decree  should  be  modified  as  indicated,  with 
costs  to  both  parties  payable  out  of  the  estate,  and  as  so  modified  af- 
firmed.   All  concur. 


(159  App.  DlT.  B83.) 

DILL  ft  COLLINS  CO.  T.  MORISON. 
(Supreme  Gonrt,  Appellate  Divisioii,  First  Department    December  19,  1913.^ 

1.  COBFOBATIONS  (|  544*) — ASSIGNMENT — PREFERENCES. 

Under  Stock  Corporation  Law  (Consol.  Laws  1909,  c.  69)  f  66,  providing 
that  no  assignment  by  any  corporation,  when  the  corporation  is  insolvent 
or  its  insolvency  is  imminent,  with  the  intent  of  giving  a  preference  to  any 
particular  creditor,  shall  be  valid,  it  is  necessary,  in  order  to  avoid  an  as- 
signment of  property,  where  the  assignee  is  not  an  officer  or  director  of 
the  corporation,  to  show,  not  only  that  when  the  assignment  was  made  the 
corporation  was  insolvent  or  its  insolvency  was  imminent,  but  also  that 
the  assignment  was  made  with. the  intent  to  prefer  a  particular  creditor; 
and  a  finding  that,  at  the  time  of  an  assignment  to  a  particular  creditor, 
the  corporation  was  insolvent  and  it  was  then  unable  to  pay  its  debts  was 
not  sufficient  to  avoid  its  assignment  to  one  not  an  officer. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  {{  2162-2169; 
Dec.  Dig.  i  544.»] 

2.  ASSIONMENTS    (§  55*) — CONSIDEBATIOn — FOBBEABANCE  TO   SuS. 

An  agreement  to  forbear  to  sue,  coupled  with  actual  forbearance,  is  a 
sufficient  consideration  to  support  an  assignment. 

[Ed.  Note. — For  other  cases,  see  Assignments,  Gent.  Dig.  S|  113-115; 
Dec.  Dig.  I  66.»] 

3.  CoBFORATioNB   ((  426*) — Repbesentatior  bt  Officebs  and  Agents — As- 

signment. 

A  corporation's  assignment,  under  which  It  actually  receives  the  benefit 
for  which  it  contracted,  made  by  an  officer  or  agent  who  assumes  to  act 
in  its  behalf,  can  be  enforced  against  the  corporation,  although  its  by-laws 
did  not  give  such  officer  or  agent  power  to  execute  the  assignment 

[Ed.  Note. — For  other  cases,  see  Corporations,  (3ent  Dig.  U  1596,  1702- 
1704,  1707,  1708,  1710-1716 ;   Dec.  Dig.  {  426.*] 

Dowllng,  J.,  dissenting.  . 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Dill  &  Collins  against  John  A.  Morison,  individually  and 
»as  assignee  for  the  benefit  of  creditors  of  the  William  N.  Jennings 
Printing  Company.  From  a  judgment  in  favor  of  defendant,  after 
trial  without  a  jury,  plaintiff  appeals.  Reversed,  and  new  trial  or- 
dered. 

*For  othme  eaaas  ■••  Mune  topic  a  I  mumbbb  In  0«c.  a  Am.  Dig*.  1907  to  dat*,  *  Rep'r  Indn** 
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Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

H.  Louis  Jacobson,  of  New  York  City,  for  appellant. 
Charles  Harris  Luscomb,  of  New  York  City,  for  respondent 

SCOTT,  J.  It  is  alleged  in  the  complaint  and  established  by  the 
proofs  that,  on  or  about  the  15th  day  of  February,  a  corporation 
known  as  the  William  N.  Jennings  Company,  of  which  defendant  sub- 
sequently became  assignee  for  the  benefit  of  creditors,  was  indebted  to 
plaintiff  upon  an  overdue  account  in  the  sum  of  $2,543.39.  To  pre- 
vent immediate  legal  action  on  the  part  of  plaintiff  for  the  collection 
of  this  indebtedness,  the  said  company  assigned  to  plaintiff  a  claim 
for  $2,543.39  due  or  to  become  due  from  the  firm  of  Simpson,  Craw- 
ford &  Co. ;  the  said  sum  of  $2,543.39  being  part  of  the  money  to  be 
realized  from  a  contract  involving  the  payment  of  some  $6,000  by 
said  Simpson,  Crawford  &  Co.  At  the  special  request  of  the  print- 
ing company,  plaintiff  did  not  at  once  file  said  assignment  with  Simp- 
son, Crawford  &  Co.  nor  notify  said  firm  that  such  an  assignment  had 
been  made. 

On  February  28,  1912,  said  printing  company  made  a  general  as- 
signment for  the  benefit  of  its  creditors  to  defendant,  who  on  or  about 
March  1,  1912,  collected  from  said  Simpson,  Crawford  &  Co.  the  sum 
of  $2,000,  representing  approximately  the  amount  earned  by  said 
printing  company  under  its  contract  with  said  firm,  down  to  the  date 
on  which  the  general  assignment  was  made.  Plaintiff  now  sues  to  re- 
cover the  $2,000  thus  paid,  claiming  that  it  was  covered  by  its  assign- 
ment from  the  printing  company.  The  case  was  tried  by  the  court 
without  a  jury  and  was  decided  in  defendant's  favor  upon  a  ground 
not  suggested  by  the  pleadings  nor  raised  by  defendant  on  the  trial 
and  but  half-heartedly  undertaken  to  be  upheld  on  this  appeal. 

[1]  The  court  was  of  opinion  that  the  assignment  to  plaintiff  was 
void  under  section  66  of  the  Stock  Corporation  Law  (Consol.  Laws- 
1909,  c.  59).  That  section,  so  far  as  it  is  applicable  to  this  case,  reads 
as  follows: 

"No  •  •  •  assignment  or  transfer  of  any  •  •  •  corporation  by  It 
or  by  any  officer  thereof,  •  •  •  nor  any  payment  made  •  •  •  or  se- 
curity given  by  It  or  by  any  officer,  •  •  •  when  the  corporation  Is  In- 
solvent, or  Its  Insolvency  Is  Imminent,  with  the  intent  of  giving  a  preference 
to  any  particular  creditor  over  other  creditors  of  the  corporation,  shall  be 
valid.  •  •  •  Every  person  receiving,  by  means  of  any  such  prohibited 
act,  any  property  of  the  corporation,  shall  be  bound  to  account  therefor  to 
its  creditors.  •  •  •  No  •  ♦  •  assignment  or  transfer  shall  be  void  In 
the  hands  of  a  purchaser  for  a  valuable  consideration  without  notice." 

It  is  well  settled  and,  indeed,  perfectly  obvious  that  to  avoid  an  as- 
signment of  property  under  this  section,  where  the  assignee  is  not  an 
officer  or  director  of  the  corporation  making  the  assignment,  it  must 
be  alleged  and  proved  that  when  the  assignment  was  made  the  cor- 
poration was  insolvent  or  its  insolvency  was  imminent,  and  that  the 
assignment  was  made  with  the  intent  of  giving  a  preference  to  a  par- 
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ticular  creditor  over  other  creditors  of  the  corporation.  Van  Slyck 
V.  Warner,  118  App.  Div.  40,  103  N.  Y.  Supp.  1,  affirmed  192  N.  Y. 
547,  84  N.  E.  724.  The  intent  to  prefer  is  of  the  very  essence  of  the 
invalidity  declared  by  statute,  and  to  sustain  the  avoidance  of  an  as- 
•iignment  under  the  section  quoted  this  intent  must  be  pleaded,  proved. 
and  found.  In  the  present  case  no  such  intent  was  either  pleaded. 
proved,  or  found.    The  court  did  find  as  a  fact : 

"That  on  said  15th  day  of  February,  1912,  the  said  Wm.  N.  Jennings  Print- 
ing Company  was  Insolvent  or  Its  Insolvency  was  Imminent,  and  that  saW 
corporation  at  said  date  was  unable  to  pay  Its  debts  and  maturing  obliga- 
tions." 

Assuming  that  this  finding  was  justified  by  the  evidence,  which  is 
by  no  means  clear,  it  is  insufficient  to  require  the  avoidance  of  an  as- 
signment to  one  not  an  officer  or  director,  in  the  absence  of  a  finding 
of  an  intent  to  prefer. 

The  ground  upon  which  defendant  relied  at  the  trial  and  on  ^vhich 
he  now  insists  as  the  reason  why  the  plaintiff  should  not  recover  is 
that  the  assignment  is  not  shown  to  have  been  executed  by  the  print- 
ing company.  The  assignment  is  in  writing,  bears  the  seal  of  the  as- 
signor corporation,  and  is  signed,  "Wm.  N.  Jennings  Printing  Co.. 
Earle  L.  Rich,  Secretary."  The  evidence  and  finding  is  that  it  was 
given  to  plaintiff  in  consideration  of  its  forbearance  to  press,  by  legal 
means,  for  the  payment  of  the  amount  admittedly  due  to  it,  and  that 
it  did  so  forbear.  The  assignment  was  agreed  to  by  Mr.  Rich,  the 
treasurer,  who  signed  it,  and  also  by  Mr.  Wm.  N.  Jennings,  Jr.,  the 
vice  president  and  general  manager  of  the  printing  company,  the  two 
gentlemen  who  appear  to  have  been  the  active  factors  in  running  the 
business  of  the  printing  company. 

[2]  There  is  no  doubt  that  an  agreement  to  forbear  to  sue,  coupled 
with  actual  forbearance,  is  a  good  and  sufficient  consideration  to  sup- 
port an  assignment.  Milius  v.  Kauffmann,  104  App.  Div.  442,  93  N. 
Y.Supp.  669;  Gary  v.  White,  52  N.  Y.  142;  Cyc.  vol.  9,  p.  338. 

[3J  It  is  true  that  the  by-laws  of  the  printing  company  did  not  give 
to  its  treasurer  power  to  execute  an  assignment  of  its  property,  and, 
if  the  agreement  had  been  wholly  executory,  it  may  be  doubted  wheth- 
er the  company  or  its  general  assignee  would  have  been  bound  by  it. 
But  a  different  rule  prevails  where,  as  in  the  present  case,  the  agree- 
ment was  made  for  the  benefit  of  the  corporation  and  it  has  actually 
received  the  benefit  for  which  it  contracted.  In  such  a  case  an  agree- 
ment by  an  officer  or  agent  of  a  corporation  who  assumes  to  act  in  its 
behalf  can  be  enforced  against  the  corporation,  where  it  has  received 
the  benefit  of  the  agreement.  McCreery  v.  Ghormley,  6  App.  Div.  170, 
39  N.  Y.  Supp.  1036;  Tyler  v.  Anglo  American  Ass'n,.30  App.  Div. 
404,  52  N.  Y.  Supp.  77;  Vought  v.  Eastern  Co.,  172  N.  Y.  518,  65  N. 
E.  496,  92  Am.  St.  Rep.  761 ;  Quee  Drug  Co.  v.  Plaut,  55  App.  Div. 
87,  67  N.  Y.  Supp.  10;  Ellis  v.  Howe,  9  Daly,  78;  Cyc.  vol.  10,  pp. 
1001,  1067.  It  is  therefore,  upon  the  facts  found  by  the  trial  jus- 
tice, immaterial  that  the  assignment  to  plaintiff  was  not  executed  in 
accordance  with  the  by-laws  of  the  printing  company. 
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The  judgment  appealed  from  must  therefore  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  event. 

INGRAHAM,  P.  J.,  and  CLARKE  and  HOTCHKISS,  JJ.,  con- 
cur.   DOWLING,  J.,  dissents. 


SAYRB  V.  PROGRBSSiyE  CONSTBUCTION  ft  LEASING  CO. 
(Supreme  Court,  Appellate  Division,  liist  Department    December  19,  1913.) 

1.  Plkadiro  (i  846*) — ^Monoirs  vob  Jxmaitmin — ^Aixowakox. 

Where  a  defendant  files  a  connterclaim,  plalntlfl  is  not  entitled  regard- 
less whether  or  not  the  counterclaim  states  a  cause  of  action,  to  have  Judg- 
ment upon  the  pleadings  in  accordance  with  Code  Civ.  Proc.  g  547,  provid- 
ing that,  if  either  party  is  entitled  to  Judgment  upon  the  pleadings,  the 
court  may,  upon  motion,  {^ve  Judgment  accordingly,  for  the  Judgment  in 
favor  of  plaintifr  and  against  defendant's  counterclaim  would  not  be  a 
final  one,  not  disposing  of  the  issues  raised  by  the  complaint 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  ii  1055-1059;  Dec. 
Dig.  g  345.*] 

2.  PLEADINO  (f  350*) — JVDQilXVT  ON  PUSADlnO — iNTBBLOOtJTOBT  JUDaMBNTS. 

Notice  of  the  motion  for  Judgment  on  the  pleadings  provided  for  by 
Code  Glv.  Proc  {  647,  does  not  make  the  proceeding  equivalent  to  a  de- 
termination by  a  demurrer  so  as  to  warrant  an  interlocutory  Judgment 
against  defendant's  counterclaim  upon  plaintifTs  motion  for  Judgment 

[£4.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {{  105S,  1064, 1070- 
1077;   Dec.  Dig.  i  350.*] 

3.  JuDGUKNT  (IS  203,  217*) — Final  Judoment— Disposal  of  All  Issues. 

Where  there  is  no  severance  of  the  issues  In  accordance  with  Code  Civ. 
Proc.  §  1220,  providing  for  severance  in  special  cases,  there  can  be  only 
one  final  Judgment,  and  it  must  dispose  of  all  the  issues. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  {{  361,  394,  984; 
Dec.  Dig.  88  203,  217.»] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Reginald  H.  Sayre  against  the  Progfressive  Construction 
&  Leasing  Company.  From  an  order  and  a  final  judgment  dismiss- 
ing its  counterclaim  with  costs,  defendant  appeals.  Order  and  judg- 
ment reversed. 

See,  also,  154  App.  Div.  892,  138  N.  Y.  Supp.  1140. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Henry  S.  Dottenheim,  of  New  York  City  (Robert  C.  Birkhahn,  of 
New  York  City,  on  the  brief),  for  appellant. 
Robert  Kelly  Prentice,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  Other  issues  raised  by  the  amended  complaint 
and  amended  answer,  so  far  as  this  record  shows,  remain  undeter- 
mined. No  demurrer  which  might  have  been  brought  on  for  trial  by 
motion  (Code  Civ.  Proc.  §  976)  was  interposed  to  the  counterclaim. 
The  judgment  dismissing  the  counterclaim  was  entered  pursuant  to 
an  order  made  on  the  plaintiff's  motion  for  judgment  dismissing  it 
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[1]  We  do  not  deem  it  necessary  to  consider  the  sufBdenq^  of  the 
counterclaim,  for  that  question  could  not  be  presented  for  decision  by 
a  motion  which,  if  granted,  would  not  dispose  of  all  of  the  issues  in 
the  action  and  entitle  the  moving  party  to  a  final  judgment  thereon. 
Code  of  Civil  Procedure,  §  547 ;  Stevenson  v.  Devins,  158  App.  Div. 
616,  143  N.  Y.  Supp.  916  (First  Dept.,  decided  November  7,  1913). 

[2]  The  learned  counsel  for  the  respondent  attempts  to  sustain  the 
judgment  on  the  theory  that  it  is  in  effect  an  interlocutory  judgment ; 
but  it  is  not  interlocutory,  either  in  form  or  substance ;  and,  if  it  were, 
section  547  of  the  Code  of  Civil  Procedure,  pursuant  to  which  the 
motion  was  made,  does  not  make  the  notice  of  motion  equivalent  to  a 
demurrer  to  a  pleading,  upon  sustaining  which  an  interlocutory  judg- 
ment may  be  entered.  The  provisions  of  the  Code  of  Civil  Procedure 
authorizing  a  demurrer  as  a  pleading  and  providing  for  the  disposition 
of  issues  of  law  arising  thereon  have  been  retained..  Code  of  Civil 
Procedure,  §§  421,  %S-969;  Maeder  v.  Wexler,  43  Misc.  Rep.  19, 
87  N.  Y.  Supp.  402;  Bigelow  v.  Drummond,  109  App.  Div.  132,  95 
N.  Y.  Supp.  1027.  Nor  can  the  judgment  be  sustained  on  the  theory 
that  the  order  severed  the  issues  in  the  action. 

[3]  The  Code  of  Civil  Procedure  authorizes  the  severance  of  the 
issues  in  an  action  in  certain  cases  (Code  of  Civil  Procedure,  §§  497, 
1220) ;  but  this  motion  was  not  made  for  that  relief,  and  manifestly 
the  case  does  not  fall  within  the  provisions  of  those  sections.  More- 
over, in  the  absence  of  such  severance  on  motion,  it  is  the  general  rule 
that  there  can  be  only  one  final  judgment  in  an  action ;  and,  while  this 
rule  has  exceptions  arising  from  different  dispositions  of  issues  on  the 
trial  or  on  appeal  which  constitutes  a  practical  severance,  the  case  at 
bar  does  not  fall  within  them.  Bauer  v.  Hawes,  115  App.  Div.  492, 
101  N.  Y.  Supp.  455 ;  Schuller  v.  Robison,  139  App.  Div.  97,  123  N.  Y. 
Supp.  881 ;  City  of  Buffalo  v.  D.,  L.  &  W.  R.  R.  Co.,  176  N.  Y.  308, 
68  N.  E.  587;  Altman  v.  Hofeller,  152  N.  Y.  498,  46  N.  E.  961.  See, 
also.  Draper  v.  Interborough  Rapid  Tr.  Co.,  124  App.  Div.  357,  108 
N.  Y.  Supp.  691. 

It  follows,  therefore,  that  the  order  and  judgment  should  be  re- 
versed, with  $10  costs  and  disbursements,  and  motion  denied,  with  $10 
costs.    All  concur. 


(83  Misc.  Bep.  372.) 

HAWTHORNE  v.  WALDO,  Police  Com'r. 

(Snpreme  Court,  Special  Term,  Kings  Connty.    December  27,  1918.) 

MUmOIPAL  GOBPORATIONS  (§  180*) BlCPLOTfal — RBMOTAL — RiOHT  TO   TkUL. 

Under  Greater  New  Tork  Cbarter  (Laws  1901,  c.  406)  8  1543,  proTldins 
that  no  regular  clerk  of  a  city  department  shall  be  removed  until  he  has 
been  allowed  an  opportunity  of  making  an  explanation,  and  that  In  every 
case  of  removal  the  true  grounds  thereof  shall  be  forthwith  entered  upon 
the  records  of  the  department  and  a  copy  filed  with  the  mnnldpal  dvll 
service,  an  assistant  bookkeeper  in  the  police  department,  who  was  a  reg- 
ular clerk,  bat  who  was  not  a  member  of  the  uniformed  police  forces  and 
whose  membership  In  a  volunteer  fire  company  was  a  mere  sham  and 
fraud,  though  entitled  to  an  opportunity  to  make  an  explanation  when 
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charged  with  soliciting  money  from  a  pensioner  of  the  department  In  order 
to  hare  his  pension  Increased,  was  not  entitled  to  a  trial  upon  charges, 
and,  where  his  explanation  was  insufficient,  was  properly  removed  forth- 
with. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  SS 
449-457,  466,  482;   Dec.  Dig.  {  180.*] 

Application  by  George  B.  Hawthorne  for  a  peremptory  or  alternative 
writ  of  mandamus  against  Rhinelander  Waldo,  as  Police  Commissioner 
of  the  City  of  New  York,  to  compel  him  to  restore  relator  to  the  posi- 
tion of  assistant  bookkeeper  in  the  Police  Department  of  the  City  of 
New  York.     Application  denied. 

The  relator  was  charged  with  asking  and  receiving  $150  from  a 
pensioner  of  the  department  in  order  to  have  his  annual  pension  in- 
creased. He  was  accused  of  this  act  on  August  25,  1913,  charges  were 
immediately  preferred  against  him,  upon  which  he  was  tried  forth- 
with before  the  police  commissioner,  and  removed  from  his  position 
on  the  same  day. 

Robert  H.  Elder,  of  New  York  City,  for  relator. 

Archibald  R.  Watson,  Corp.  Counsel,  of  New  York  City  (James  D. 
Bell  and  Charles  J.  Druhan,  both  of  Brooklyn,  of  counsel),  for  defend- 
ant. 

BENEDICT,  J.  The  action  of  the  police  commissioner  was  so 
plainly  proper  in  form  and  justifiable  in  substance  as  to  render  any 
review  of  authorities  for  it  superfluous.  The  brief  submitted  by  the 
learned  assistant  corporation  counsel  leaves  but  little  to  be  said  by  the 
court.  The  relator  was  a  "regular  clerk"  in  the  police  department,  and 
as  such  could  not  be  summarily  removed  until  he  had  been  allowed  an 
opportunity  for  making  an  explanation.  Section  1543,  Charter.  This 
opportunity  was  accorded  him,  and  he  took  advantage  of  it.  He  had 
a  right  to  make  an  explanation,  and  he  tried  to  make  one,  but  the  com- 
missioner found  it  to  be  insufficient.  He  could  not  justly  have  done 
otherwise.  The  relator  was  not  entitled  to  a  trial  upon  charges.  He 
was  not  a  member  of  the  uniformed  police  force,  nor  was  he,  except 
by  a  figure  of  speech,  a  veteran  volunteer  fireman.  In  fact,  upon  the 
hearing  he  did  not  even  resort  to  the  euphemism  last  mentioned,  for  a 
defense.  Had  he  done  so,  the  commissioner  would  have  had  the  sanc- 
tion of  this  court  in  its  Appellate  Division  for  pronouncing  the  al- 
leged membership  "a  mere  sham  and  fraud."  People  ex  rel.  Schulum 
V.  Harburger,  132  App.  Div.  260,  264,  116  N.  Y.  Supp.  994.  It  is  suf- 
ficient to  say  that  there  is  nothing  in  the  papers  submitted  which 
would  warrant  this  court,  either  as  a  matter  of  law  or  in  the  exercise 
of  a  proper  discretion,  in  granting  the  prayer  of  the  relator  for  a  per- 
emptory writ,  and,  as  there  is  no  substantial  dispute  as  to  the  facts 
stated  in  the  affidavit  of  the  respondent  in  answer  to  the  petition,  an 
alternative  writ  should  not  issue. 

Application  denied,  with  $25  costs. 
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PEOPLE  ex  rel.  ARDEN  t.  OALLAGHER  et  aL,  CItII  Service  ComndasloiL 

(Supreme  Court,  Appellate  DiTislon,  First  Department    December  31.  1913^) 

Municipal  Cobfokattors  (I    IM*)— Oivn.  Sebtiok  Coioassion  —  Bugibix 
Lists — Disobetion. 

The  municipal  dvil  service  commission  of  the  city  of  New  York,  exam- 
ining applicants  for  the  position  of  fire  prevention  inspectors  for  tbe 
bureau  of  fire  prevention  in  tbe  bureau  of  the  fire  department,  as  prorlded 
by  Oreater  New  York  Charter  (Laws  1901,  c.  466)  {  727,  as  ajnended  by 
Laws  1911,  c.  899,  may  in  its  discretion  establish  two  eligible  lists,  one  con- 
taining the  names  of  the  men  passing  the  examination,  and  tlie  other  the 
names  of  the  women,  and  mandamus  will  not  issue  to  compel  the  commis- 
sion to  enter  the  names  of  all  persons,  men  and  women,  passing  tbe  ex- 
amination, on  one  list. 

[Ed.  Note. — For  other  cases,  see  ifunlclpal  Corporations,  Cent  IMg.  i 
KKJ ;   Dec.  Dig.  §  194.»] 

Appeal  from  Special  Term,  New  York  County. 

Mandamus  by  the  People,  on  the  relation  of  Juliette  Arden,  against 
Frank  Gallagher  and  others,  constituting  the  Municipal  Civil  Service 
Commission  of  the  City  of  New  York,  to  compel  the  Commission  to 
establish  one  continuous  eligible  list  of  persons  who  have  passed  an 
examination  for  a  position.  From  an  order  denying  a  motion  for  a 
peremptory  mandamus,  relator  appeals.    Aifirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

John  E.  O'Brien,  of  New  York  City,  for  appellant 

Terence  Farley,  of  New  York  City,  for  respondents. 

SCOTT,  J.  The  relator  seeks  by  writ  of  mandamus  to  compel  the 
defendants,  constituting  the  municipal  civil  service  commission  of  the 
city  of  New  York,  to  establish  one  continuous  eligible  list,  upon  which 
they  shall  enter  the  names  of  all  the  persons,  both  men  and  women,  who 
passed  the  examination  for  the  position  of  inspector,  fire  prevention 
bureau,  grades  2  and  3,  conducted  by  said  municipal  civil  service  com- 
mission on  December  26  and  27,  1912,  all  said  names  to  be  inserted 
on  said  list  in  the  order  of  their  average  rating  secured  on  said  ex- 
amination. 

The  bureau  of  fire  prevention  is  a  bureau  of  the  fire  department,  and 
the  necessity  of  the  appointment  of  inspectors  results  from  the  duties 
imposed  upon  the  fire  commissioner  bysection  727  of  the  Greater  New 
York  Charter  as  amended  by  chapter  899,  Laws  1911.  In  March,  1912, 
the  first  advertisement-  for  the  examination  of  applicants  for  the  posi- 
tion of  fire  prevention  inspector  was  published  in  the  official  paper.  It 
contained  no  specification  as  to  the  sex  of  applicants,  but  stated  as  one 
of  the  qualifications  that  "the  candidate  should  have  had  experience 
as  builder,  architect,  or  inspector."  The  time  fixed  for  receiving  appli- 
cations under  this  advertisement  expired  April  3, 1912.  The  relator  did 
not  apply  in  response  to  this  advertisement.  On  April  15,  1912,  a 
second  advertisement  of  such  examination  was  commenced,  which 
referred  especially  to  female  applicants,  and  which  omitted  the  re- 
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quirement  that  the  applicant  should  have  had  experience  as  builder, 
architect,  or  inspector.  The  relator  filed  her  application  in  response  to 
this  advertisement  on  April  15,  1912.  The  examinations  for  both  men 
and  women  were  held  on  the  same  day,  and  the  same  written  questions 
were  put  to  both.  The  commissioners,  after  deliberation,  decided  to 
establish  and  did  establish  two  eligible  lists,  on  one  of  which  were 
placed  the  names  of  the  men  who  had  passed  the  examination,  and 
on  the  other  the  names  of  the  women  who  had  passed.  The  object  of 
this  proceeding  is  to  overrule  this  action  of  the  commission  and  to 
compel  the  establishment  of  a  single  list,  containing  the  names  of  both 
men  and  women. 

We  agree  with  the  learned  justice  at  Special  Term  that  the  action  of 
the  commission  in  establishing  the  two  eligible  lists  is  a  reasonable  ex- 
ercise of  discretion,  which  offends  against  no  law,  and  which  should 
not  be  interfered  with  by  the  court.  Matter  of  Schlivinski,  80  App. 
Div.  313,  80  N.  Y.  Supp.  726.  The  establishment  of  separate  eligible 
lists  for  men  and  women  is  no  new  thing,  and,  as  we  are  informed 
by  the  affidavit  of  one  of  the  defendants,  has  never  before  been  at- 
tacked. It  is  c|uite  obvious  that  there  must  be  positions  as  to  which 
such  separate  lists  ought  to  be  promulgated,  for  the  immutable  differ- 
ence in  the  ability  to  do  certain  kinds  of  work  between  men  and  women 
must  be  given  due  consideration.  Whether  or  not  such  differences 
apply  to  any  particular  occupation  depends  upon  the  nature  of  the 
duties  to  be  performed,  and  the  determination  as  to  this  rests,  in  the 
first  instance,  at  least,  with  the  civil  service  commission  and  the  ap- 
pointing power.  Certainly,  unless  it  appears,  as  it  does  not  appear  in 
this  case,  that  this  discretion  has  been  abused,  no  right  has  been  vio- 
lated which  would  warrant  the  interposition  of  the  court  by  its  writ  of 
mandamus. 

Order  affirmed,  with  $10  costs  and  disbursements.    All  concur. 


(159  App.  DlT.  497.) 

JOHN  NEMETH,  Inc.,  v.  TRACT  et  al. 

(Supreme  Cionrt,  Appellate  DItIsIod,  First  Department    December  19,  1918.) 

1.  Pabtnebship  (I  148*) — Scope  or  Fabtnsbbhif. 

Where  a  general  copartnership  carrying  on  business  as  stockholders 
had  accounts  In  London  and  Paris  and  sold  stocks  there,  the  drawing  of 
bills  of  exchange,  If  necessary  to  the  carrying  on  of  the  business,  Is  within 
the  general  scope  of  the  partnership  business. 

[Ed.  Note.— For  other  cases,  see  Partnership,  Gent  Dig.  |$  242-251,  263- 
255;   Dec.  Dig.  {  146.»] 

2.  Pabtnmship  (f  168*) — ^Liabilitt  o»  Pabtnkbs. 

One  partner  is  chargeable  and  legally  responsible  for  the  fraud  of  his 
copartner  In  the  transaction  of  the  partnership  affairs  within  the  scope 
of  the  partnership  business. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Cent  Dig.  Si  274-277 ;  Dec. 
Dig.  S  158.*1 

3.  Pabtnkbshif  a  163*) — ^Liabiutt  of  CoPABTincB — ^Fbattd. 

Defendant  who  was  a  member  of  a  general  stockbrokerage  firm,  went 
abroad  on  account  of  poor  health,  leaving  another  partner  in  full  charge, 
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That  partner  began  to  draw  bills  of  exchange  upon  foreign  banks  and 
firms  without  any  agreement  for  their  acceptance  or  obligation  to  warrant 
the  draft,  and  by  false  and  fraudulent  representation  induced  plaintlfl  to 
'  purchase.  Held,  that  as  the  partnership  carried  on  large  business  tnuxs- 
actlons  in  foreign  countries,  and  the  drawing  of  bills  of  exchange  might 
well  be  necessary,  defendant  was  liable  in  an  action  for  deceit  npon  the 
false  representations  made  In  the  sale;  it  appearing  that  the  proceeds 
were  used  for  the  benefit  of  the  partnership. 

[Bd.  Note. — For  other  cases,  see  Partnership,  Cent  Dig.  IS  274r-277 ;  Dec 
Dig.  {  153.  •] 

Scott  and  McLaughlin,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  John  Nemeth,  Incorporated,  against  William  W.  Tracy 
and  others,  trading  as  Tracy  &  Company.  From  judgment  for  plain- 
tiff and  an  order  denying  their  motion  for  new  trial,  defendants  ap- 
peal.   Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Julian  C.  Harrison,  of  New  York  City,  for  appellants. 
A.  Delos  Kneeland,  of  New  York  City,  for  respondent 

INGRAHAM,  P.  J.  The  defendants,  by  an  agreement  in  writing, 
dated  September  10,  1906,  became  copartners  in  a  general  brokerage 
business,  such  as  had  theretofore  been  carried  on  by  a  prior  firm  of 
Tracy  &  Co.,  and  that  copartnership  continued  down  to  the  time  that 
the  firm  failed,  May  17,  1909.  This  firm,  it  seems,  for  some  years  had 
been  doing  a  general  brokerage  business  in  the  city  of  New  York, 
dealing  in  stocks  and  bonds  and  other  securities,  but  had  not  been  en- 
gaged in  what  is  known  as  a  foreign  exchange  business,  although  it 
appeared  that  they  had  accounts  with  foreign  bankers  in  London  and 
Paris  and  had  bought  and  sold  stocks  in  London  and  had  been  con- 
cerned in  the  sale  of  some  stocks  and  bonds  in  Paris.  The  firm  had  at 
one  time  used  the  title  of  bankers  and  brokers  to  designate  the  busi- 
ness which  they  had  carried  on,  but  some  time  in  1^36  the  parties 
agreed  that  it  was  unwise  to  continue  to  use  the  name  of  banker  as  a 
part  of  their  business,  and  it  would  appear  from  that  time  the  word 
"broker"  was  only  used.  Some  time  in  February,  1909,  the  defendant 
Parker,  being  in  poor  health,  gave  up  going  to  the  office  to  take  part  in 
the  business  of  the  firm.  The  last  day  he  was  at  the  office  was  on  the 
8th  of  March,  and  he  sailed  for  Europe  on  the  23d  of  March  and  re- 
mained there  until  after  the  failure,  and  from  the  time  he  left  for 
Europe  he  had  no  communication  with  either  of  his  partners,  nor  had 
he  any  information  as  to  the  firm  business.  One  of  the  partners,  Mr. 
Covington,  seems  to  have  had  charge  of  the  office  business  of  this  co- 
partnership. Some  day  in  the  latter  part  of  March  or  the  beginning 
of  April,  1909,  Covington  made  inquiries  as  to  the  method  by  which 
foreign  exchange  business  was  transacted  in  New  York,  and  finally 
decided  to  enter  into  that  business  and  appointed  an  employe  the  man- 
ager of  it.  After  the  1st  of  April,  the  firm  procured  the  necessary 
stationery  and  commenced  to  sell  bills  drawn  on  foreign  banks.    The 

•For  other  cases  see  same  topic  A  S  NUMBSB  In  Dec.  £  Am.  Digs.  1907  to  date,  4k  Rep'r  Indexes 
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defendants  had  bought  and  sold  stocks  heaviljr  through  £urop«in  bro- 
kers in  London  and  Paris,  but  prior  to  the  time  of  commencing  this 
foreign  exchange  business  they  had  no  account  in  Vienna. 

On  May  10,  1909,  the  firm  drew  several  drafts  or  checks  on  bank- 
ing companies  at  Vienna,  and  offered  them  for  sale  to  the  plaintiff, 
and  to  induce  the  plaintiff  to  purchase  these  drafts  Covington  author- 
ized made  and  made  to  the  plaintiff  false  and  fraudulent  representa- 
tions which  were  known  to  be  false.  Acting,  upon  the  false  and  fraud- 
ulent representations,  plaintiff  purchased  the  checks  on  Vienna  and 
paid  defendants  therefor.  There  was  no  money  in  the  bank  in  Vienna 
upon  which  the  checks  were  drawn,  nor  had  defendants  assurance  that 
checks  would  be  paid  unless  they  transmitted  money  to  the  Vienna 
Bank,  and  the  checks  were  not  paid  when  presented.  In  the  mean- 
time the  defendants  had  failed.  The  money  paid  for  these  checks  by 
the  plaintiff  was  received  by  the  firm  and  was  apparently  used  in  the 
firm  business.  The  complaint  alleges  the  fraud  in  incurring  the  obli- 
^tion,  and  the  sole  question  is  whether  this  defendant  appellant  was 
liable  for  the  fraud  of  his  copartners. 

At  the  end  of  the  plaintiff's  case,  the  defendants  moved  to  dismiss 
the  complaint,  upon  the  ground  that  no  agency  had  been  shown,  and 
nothing  had  been  shown  to  justify  a  finding,  that  the  defendant  Parker 
was  liable,  and  at  the  close  of  the  whole  testimony  that  motion  was 
renewed.  This  motion  was  denied,  the  court  submitting  to  the  jury : 
(1)  Whether  the  obligation  or  liability  of  the  defendants  to  the  plain- 
tiff was  induced  by  fraud ;  and  (2)  whether  the  representations  made 
by  G>vington  and  under  his  directions  were  made  within  the  scope  of 
the  copartnership  business  conducted  by  all  the  defendants  in  the  case, 
charging  the  jury  that  it  would  not  be  necessary,  in  order  to  hold' 
Parker  liable,  to  show  that  he  had  actual  knowledge  of  the  commission 
of  the  fraud,  provided  they  found  that  there  was  a  fraud,  and  that  the 
agent  through  whom  the  fraud  was  perpetrated  acted  wiljiin  the  scope 
of  his  employment,  and  that  the  action  was  within  the  scope  of  the  part- 
nership business.  The  defendant  then  asked  the  court  to  charge  that 
the  mere  fact  that  the  money  that  was  received  for  the  drafts  went 
into  the  firm  account  would  not  justify  a  verdict  against  the  defendant 
Parker,  which  the  court  charged,  stating  that  the  jury  must  find,  in 
order  to  find  against  the  defendant  Parker :  (1)  That  there  was  a  fraud 
committed  through  the  agent ;  and  (2)  that  the  transaction  was  within 
the  scope  of  the  employment  and  of  the  partnership.  There  was  no 
exception  to  the  charge,  and  the  jury  found  a  verdict  for  the  plaintiff 
against  all  of  the  copartners.  The  question  therefore  is  whether  there 
was  any  evidence  that  would  justify  the  jury  in  finding  that  this  busi- 
ness of  selling  foreign  bills  of  exchange  was  within  the  general  scope 
of  the  copartnership  business,  so  that  the  representations  of  one  part- 
ner upon  which  money  that  was  obtained  for  the  firm  and  used  by  the 
firm  made  the  defendant  Parker  who  knew  nothing  of  these  special 
transactions  liable  for  the  fraud. 

[1]  Here  was  a  general  copartnership,  carrying  on  a  business  as 
stockbrokers  in  the  city  of  New  York.  They  had  accounts  in  London 
and  Paris  and  had  sold  stocks  there,  and,  certainly,  if  in  carrying  on 
such  business  in  London  and  Paris  involving'  the  purchase  and  sale  of 
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Stock  it  had  become  necessary  to  draw  bills  of  exchange,  such  act  would 
have  been  within  the  general  scope  of  the  copartnership  business- 

Now,  this  appellant's  partner,  to  obtain  money  in  New  Yoiic  for  the 
use  of  the  firm,  started  this  practice  of  selling  checks  or  sight  drafte 
on  foreign  banks,  and  by  false  and  fraudulent  misrepresentations  in- 
duced the  plaintiff  to  purchase  these  drafts.  This  defendant  appellant 
was  a  general  partner.  He,  apparently,  was  well  acquainted  with  the 
nature  of  the  business  transacted  by  his  firm  prior  to  the  time  that  he 
left  for  Europe.  He  left  New  York  leaving  his  partners  in  charge, 
without  any  hmilation  upon  their  power  to  bind  him,  leaving  them  to 
conduct  the  business  in  which  he  was  interested.  It  is  conceded  that 
he  cannot  escape  liability  for  the  acts  of  his  partners  in  issuii^  these 
bills  of  exchange,  but  his  claim  here  is  that  he  was  not  responsible  for 
the  false  representations  by  which  his  partners  had  obtained  money 
for  use  in  the  copartnership  business.  In  discussing  the  liability  of 
the  defendant,  it  must  be  remembered  that  the  plaintiff  was  dealing 
with  a  reputable  firm  of  brokers  of  which  this  defendant  appellant 
was  a  partner.  There  is  no  question  as  between  the  partners  them- 
selves, but  whether  the  plaintiff,  in  accepting  the  representations  made 
by  a  member  of  the  firm,  was  justified  in  assuming  that  these  repre- 
sentations were  made  by  the  firm,  for  its  benefit,  and  were  within  the 
general  scope  of  the  copartnership  business  so  that  the  acts  and  repre- 
sentations of  each  partner  was  binding  on  all  the  members  of  the  co- 
partnership. The  firm,  acting  as  brokers,  buying  and  selling  stocks, 
borrowing  money  and  issuing  its  obligations,  incurred  obligations 
which  on  their  face  made  each  member  of  the  firm  liable,  and  it  is  con- 
ceded that  there  would  be  a  civil  liability  of  each  member  of  the  firm 
for  these  partnership  transactions.  There  is  no  question  of  any  notice 
by  this  appellant  as  to  any  limitation  of  his  liability  for  the  firm  obli- 
gations or  statements,  or  that  the  plaintiff  had  any  notice  that  these 
drafts  were  not  drawn  in  the  ordinary  course  of  business  of  the  firm, 
or  to  carry  out  its  legitimate  transactions.  Nor  is  it  disputed  that  the 
obligation  or  liability  of  the  copartnership  was  induced  by  fraud. 

[2]  I  do  not  think  that  the  decisions  which  deal  with  the  relations 
between  the  public  and  a  firm  of  solicitors,  and  the  extent  to  which  one 
member  of  such  firm  can  bind  his  partners  by  representations  as  to 
outside  transactions,  are  applicable  to  a  business  firm  transacting  a  gen- 
eral business  of  this  kind.  The  rule  is  elementary  that  one  partner  is 
chargeable  and  legally  responsible  for  the  fraud  perpetrated  by  his 
partner  in  the  transaction  of  the  copartnership  business  and  the  con- 
duct of  the  copartnership  affairs.  Bradner  v.  Strang,  89  N.  Y.  299. 
Of  course,  the  transaction  must  be  one  within  the  general  business  for 
which  the  copartnership  was  organized.  For  one  partner  for  his  in- 
dividual benefit  in  a  transaction  in  which  the  copartnership  was  not 
involved  to  attempt  to  bind  the  copartnership,  with  or  without  misrep- 
resentations, would  not  render  the  copartnership  liable ;  and  that  was 
the  decision  in  Bienenstok  v.  Ammidown,  155  N.  Y.  47,  49  N.  E.  321. 

[3]  Here,  however,  the  firm,  through  one  of  its  partners,  made  false 
and  fraudulent  representations  to  induce  the  plaintiff  to  part  with  its 
money  for  the  benefit  of  Jhe  firm.  The  firm  received  the  proceeds  of 
the  transaction  obtained  by  the  fraud  and  used  them  for  the  benefit  of 
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all  copartners,  which,  I  think,  makes  the  general  rule  applicable  that 
where  transactions  which  are  within  the  apparent  general  scope  of  a 
business  conducted  by  a  copartnership  take  place  between  third  per- 
sons dealing  in  good  faith  with  the  copartnership  and  the  copartner- 
ship, all  of  the  persons  liable  for  the  pecuniary  obligations  which 
flow  from  the  transaction  are  also  responsible  for  any  representations 
made  1^  any  member  of  the  copartnership  which  were  used  to  induce 
the  third  party  to  enter  into  the  relations  upon  which  the  liability  arose. 
In  this  case  there  was  nothing  to  require  the  plaintiff  to  inquire  wheth- 
er this  was  or  was  not  an  ordinary  broker^e  transaction.  The  co- 
partnership sold  its  check  or  draft  upon  its  foreign  correspondents,  and 
for  that  draft  the  plainti£E  paid  its  money  to  the  firm,  and  the  proceeds 
of  that  draft  went  into  the  defendants'  business.  It  is  within  the  gen- 
eral scope  of  a  copartnership  of  this  kind  to  draw  checks  and  drafts, 
and  a  third  person,  dealing  in  ^ood  faith  with  the  firm,  without  notice 
of  any  limitation  of  authority,  is  certainly  entitled  to  enforce  his  rights 
aganst  the  firm,  whether  based  upon  contracts,  or  upon  fraudulent 
misrepresentations  by  which  he  was  induced  to  part  with  his  money. 
I  think  it  clear,  therefore,  that  the  defendant  was  liable  for  the  rep- 
resentations noade  by  his  copartner,  and  that  the  jury  correctly  found 
that  the  issuing  of  these  checks  and  drafts  was  within  the  scope  of  the 
copartnership  business. 

It  follows  that  the  judgment  and  order  appealed  from  must  be  af- 
firmed, with  costs. 

LAUGHLIN  and  CLARKE,  JJ.,  concur. 

SCOTT,  J.  I  am  unable  to  concur  in  the  affirmance  of  the  judg- 
ment appealed  from.  The  action  is  not  to  recover  upon  contract,  but 
for  damages  for  a  tort,  to  wit,  the  fraud  and  misrepresentation  which 
was  used  to  induce  plaintiff  to  purchase  the  drafts  described  in  the 
complaint.  That  there  was  such  fraud  and  misrepresentation  on  the 
part  of  one  of  the  members  of  the  firm  of  Tracy  &  Co.  is  not  denied, 
but  it  is  not  claimed,  nor  is  there  any  evidence  to  show,  that  the  appel- 
lant Frederick  W.  Parker  personally  committed  any  fraud  or  made  any 
misrepresentation  by  his  partner.  He  is  sought  to  be  held  in  this  ac- 
tion solely  upon  the  theory  that  the  fraud  and  misrepresentation  of  his 
copartner  is  attributable  to  him  b^  the  bare  fact  of  his  copartnership 
relation.  He  does  not  question  his  liability  for  the  indebtedness  aris- 
ing out  of  the  dishonor  of  the  drafts,  but  that  question  is  not  involved 
in  this  action.  The  plaintiff  must  recover,  under  its  pleading,  if  it 
can  recover  at  all,  not  for  the  debt,  but  for  the  tort.  The  law  of  the 
case  as  charged  by  the  court  and  as  acquiesced  in  by  both  counsel  is 
that  the  appellant  Parker  can  be  held  liable  for  the  tort  only  if  it  ap- 
pears that  the  drawing  and  sale  of  foreign  bills  of  exchan|^e  was  with- 
in the  scope  of  the  partnership  business,  and  such  unquestionably  is  an 
accurate  statement  of  the  law. 

The  following  facts  are  clearly  established  by  the  evidence  and  are 
not  disputed:  In  the  year  1906  the  firm  of  Tracy  &  Co.  was  organ- 
ized ;  Parker  then  becoming  a  member  of  it.  It  was  organized  for  the 
purpose  of  engaging  "in  the  general  brokerage  business,  such  as  has 
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heretofore  been  done  by  the  firm  of  Tracy  &  Co."  This  prior  firm  had 
never  engaged  in  the  business  of  selling  exchange,  nor  did  the  suc- 
cessor firm  until  after  the  month  of  March,  1909.  The  business  of 
the  firm  was  the  usual  stock  exchange  brokerage  business,  to  which 
was  added,  apparently  in  a  small  way,  what  is  laiown  as  a  promoting 
business.  Parker  was  the  Board  member  of  the  firm,  spending  aU 
of  his  time  on  the  floor  of  the  Stock  Exchange.  The  office  business 
was  managed  by  a  partner  named  Covington,  who  was  the  person  ac- 
tually guilty  of  fraud  and  misrepresentation.  In  February,  1909,  Par- 
ker was  taken  very  ill  with  diphtheria  and  was  confined  to  his  house 
for  about  a  month.  During  this  time  he  was  informed  that  the  firm 
was  short  of  available  money  and  advanced  to  it  about  $20,000  or 
Its  equivalent  in  securities,  but  it  does  not  appear  that  he  was  in- 
formed or  knew  that  the  firm  was  in  failing  circumstances.  On 
March  23,  1909,  while  still  very  ill,  he  sailed  for  Europe,  and  was 
quite  ill  there  for  some  time.  He  returned  to  this  country  in  No- 
vember of  the  same  year.  Soon  after  Parker  left,  but  without  his 
knowledge,  Covington  began  to  draw  and  sell  bills  of  exchange  on 
foreign  banks,  which  he  failed  to  protect  or  provide  for.  Among 
them  were  the  drafts  purchased  by  plaintiff.  The  firm  failed  on  May 
17,  1909.  The  evidence  is  convincing  and  conclusive  that  the  firm  had 
never,  until  after  Parker  sailed  for  Europe,  engaged  in  the  business 
of  selling  foreign  exchange ;  that  that  was  a  business  not  usually  en- 
gaged in  by  stock  brokerage  houses,  who  when  they  have  occasion  to 
deal  with  foreign  countries  customarily  have  resort  to  banking  houses 
making  it  a  part  of  their  business  to  deal  in  exchange ;  and  that  Park- 
er never  knew  that  his  firm  had  undertaken  to  draw  and  sell  bills  of 
exchange,  until  after  the  failure. 

I  think  that  the  evidence  clearly  established  the  fact  that  the  issue 
and  sale  of  foreign  bills  of  exchange  was  wholly  outside  the  scope  of 
the  partnership  business,  and  consequently  the  fraud  of  one  partner 
in  selling  the  bills  to  plaintiff  was  not  attributable  to  Parker,  who  knew 
nothing  about  it,  and  who  had  not,  in  fact  or  by  inference,  authorized 
his  partner  to  engage  in  that  kind  of  business.  The  prevailing  opin- 
ion, as  I  read  it,  proceeds  upon  the  theory  that  because  the  firm  might 
have  had  occasion,  in  the  transaction  of  its  usual  business,  to  draw 
foreign  bills  of  exchange,  therefore  the  plaintiff  was  entitled  to  be- 
lieve, upon  Covington's  representation,  that  the  bills  which  it  pur- 
chased had  been  drawn  and  were  offered  for  sale  in  the  regular  course 
of  business.  That,  however,  as  I  conceive,  is  not  the  question  upon 
which  Parker's  liability  in  this  action  depends.  The  right  of  one  part- 
ner to  bind  another  depends  upon  the  principle  of  agency,  each  partner 
acting  as  the  agent  of  all.  If  Parker  is  to  be  held  liable  for  Coving- 
tion's  tort,  it  can  only  be  upon  the  ground  that  the  transaction  in  the 
course  of  which  the  tort  was  committed  was  within  Covington's  im- 
plied authority  to  act  for  Parker.  If  it  was  within  the  usual  course  of 
business  of  the  firm,  such  an  authority  will  be  implied;  but  where,  as 
in  the  present  case,  it  was  wholly  without  the  usual  scope,  there  is  no 
ground  for  implying  an  agency.  For  these  reasons  I  am  of  opinion 
that  it  was  the  duty  of  the  trial  judge  to  have  dismissed  the  corn- 
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plaint,  or,  at  the  least,  to  have  set  aside  the  verdict  as  against  the  evi- 
dence. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  the  appellant  to  abide  the  event. 

McLaughlin,  j.,  concurs. 


PARK  ft  TILFORD  v.  REALTY  ADVERTISING  ft  SUPPLY  CO. 
(.Supreme  Conrt,  Appellate  Division,  First  Department    December  31,  1913.) 

1.  AcTioi;  (I  38*) — Sefabate  Causes  of  Acnon — Sxpabaik  Statkioent  and 

NUKBEB. 

A  complaint  alleged  that  on  February  24th  defendant  represented  to 
plaintiff  that  it  was  about  to  erect  an  electric  flash-light  sign,  and  made 
other  representations  which  were  false  to  defendants'  knowledge  and  for 
the  sole  purpose  of  cheating,  defraudtag,  and  inducing  plaintiff  to  pur- 
chase an  adrertising  flash  display  upon  such  sign,  by  wUch  plaintiff  was 
induced  to  enter  Into  a  contract  to  pay  defendant  a  spedfled  sum  for  one 
flash  display,  that  on  April  3d  defendant,  restating  and  reiterating  such 
false  and  fraudulent  representations,  made  additional  representations  to 
indnce  plaintiff  to  enter  into  a  further  additional  and  subsidiary  contract 
to  pay  defendant  an  additional  sum  for  an  additional  flash-light  display, 
and  contained  similar  allegations  as  to  two  subsequent  contracts  for  addi- 
tional displays  all  on  the  same  sign.  It  further  alleged  that  the  sign  did 
not  comply  with  the  representations  and  asked  that  the  four  contracts  be 
declared  rold.  Held,  that  the  complaint  stated  only  one  cause  and  not  four 
causes  of  action,  and  the  court  erred  in  requiring  plaintiff  to  state  sep- 
arately and  number  a  cause  of  action  as  to  each  contract,  since  the  basis 
of  the  action  was  one  continuing  misrepresentation  of  material  facts,  and, 
while  additional  representations  were  made  to  indnce  the  last  three  con- 
tracts, they  were  all  so  connected  together  that  the  question  whether  one 
was  void  would  require  proof  as  to  all  the  representations,  especially  as 
the  court  could  not  grant  the  proper  relief  if  four  separate  actions  were 
commenced,  and  hence  there  could  not  be  four  causes  of  action. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent  Dig.  §§  549,  565 ;  Dec.  Dig. 
|88.»] 

2.  Pleading  (|  364*) — Oomplaiht — Stbikiito  Otjt  Mattes — Matebialitt  or 

Allegations. 

In  an  action  to  bare  declared  void,  because  of  false  representations, 
contracts  for  the  display  of  advertisements  on  an  electric  flash-light  sign, 
allegations  defining  a  flash-light  sign  were  improperly  stricken,  as  they 
showed  what  defendant  undertook  to  furnish. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  IS  116&-U62;  Dec. 
Dig.  i  864.*] 

Scott  and  Dowling,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Park  &  Tilford  against  the  Realty  Advertising  &  Sup- 
ply Company.  From  an  order  requiring  plaintiff  to  separately  number 
and  state  in  its  complaint  four  causes  of  action,  and  also  striking  out 
certain  portions  of  the  complaint,  plaintiff  appeals.  Reversed,  and 
motion  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING, and  HOTCHKISS,  JJ. 

•For  other  cases  see  Mune  topic  ft  i  nttubsb  In  Deo.  *  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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Charles  O.  Maas,  of  New  York  City,  for  appelknt 
James  P.  Callendar,  of  New  York  Ciiy,  for  respondent 

INGRAHAM,  P.  J.  [1]  The  relief  demanded  in  the  complaint  is 
that  the  four  contracts  thereinbefore  described,  entered  into  between 
the  plaintiff  and  the  defendant,  be  set  aside,  rescinded,  and  declared  and 
adjudged  to  be  void  and  fraudulent  and  not  in  any  wise  binding  or 
effective  upon  the  plaintiff. 

The  complaint  alleges  that  on  or  about  February  24,  1913,  the  de- 
fendant, through  its  representative  and  agent,  represented  and  stated 
to  the  plaintiff  that  the  defendant  was  about  to  erect  an  electric  sign  on 
the  building  located  at  Broadway,  Seventh  avenue,  and  47th  street. 
New  York  City,  of  the  character  and  description  known  as  a  flash-light 
sign,  and  made  certain  other  representations  to  induce  the  plaintifiE  to 
make  a  contract  with  the  defendant;  that  each  and  every  of  the  state- 
ments and  representations  made  by  the  defendant  were  false  and 
known  by  the  defendant  to  be  false  at  the  time  they  were  made,  and 
were  made  for  the  sole  purpose  of  cheating  and  defrauding  and  induc- 
ing the  plaintiff  to  enter  into  a  contract  with  the  defendant  to  pur- 
chase an  advertising  flash  display  upon  said  sign  so  to  be  erected,  and 
induced  the  plaintiff  to  enter  into  a  contract  on  said  24th  day  of  Feb- 
ruary, 1913,  under  the  terms  of  which  the  plaintiff^agreed  to  pay  to 
the  defendant  the  sum  of  $1,200  annually  for  one  flash  display  of  its 
advertising  matter  for  a  period  of  two  years.  It  is. then  alleged  that 
thereafter  and  on  or  about  the  3d  of  April,  1913,  and  before  said  sign 
was  completed,  the  defendant  through  its  agent,  restating  and  reiter- 
ating the  aforesaid  false  and  fraudulent  representations,  made  addi- 
tional representations  to  induce  the  plaintiff  to  enter  into  a  further 
additional  and  subsidiary  contract  in  writing,  under  which  the  plaintiff 
agreed  to  pay  to  the  defendant  the  sum  of  $600  for  an  additional 
flash-light  display;  that  thereupon  and  on  or  about  the  5th  of  May, 
1913,  before  said  sign  was  completed,  the  defendant  through  its  agent 
aforesaid,  restating  and  reiterating  the  aforesaid  fraudulent  represen- 
tations, made  further  false  and  fraudulent  representations  to  the  plain- 
tiff and  induced  the  plaintiff  to  enter  into  a  still  further  contract  in  rela- 
tion to  this  same  advertising  apparatus,  by  which  the  plaintiff  agreed  to 
pay  to  the  defendant  an  additional  sum  of  $1,200  in  monthly  install- 
ments for  two  additional  flash  display  advertisements  upon  the  said  sign 
for  a  period  of  two  years,  such  installments  to  begin  with  the  comple- 
tion of  the  said  sign;  that  thereupon  and  on  or  about  the  9th  day 
of  May,  1913,  the  defendant  through  its  agent,  restating  and  reiter- 
ating the  said  false  and  fraudulent  representations,  made  certain  ad- 
ditional false  representations  and  induced  the  plaintiff  thereby  to  en- 
ter into  a  further  and  additional  subsidiary  contract  under  which 
the  plaintiff  agreed  to  pay  to  the  defendant  the  sum  of  $960  for  two 
additional  flash  displays  upon  the  said  sign,  such  sum  to  be  paid  in 
installments,  the  payment  thereof  to  begin  upon  the  completion  of  the 
sign. 

It  is  then  alleged  that  all  four  of  the  contracts  hereinbefore  recited 
constituted  a  continual  transaction  and  related  to  the  same  subject- 
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matter,  to  wit,  the  right  of  the  plaintiff  to  have  flash  display  announce- 
ments of  its  wares  upon  the  sign  to  be  erected  as  aforesaid  by  the  de- 
fendant; that  thereafter  and  subsequent  to  May  9,  1913,  the  afore- 
said sign  began  to  be  operated  by  the  defendant ;  that  the  sign  as  op- 
erated did  not  comply  with  the  representations ;  that  the  defendant  has 
threatened  to  bring  separate  actions  for  the  recovery  of  the  install- 
ments on  each  of  the  said  contracts;  and  the  plaintiff  asks  that  the 
four  contracts  be  declared  void. 

The  first  question  presented  is  whether  this  complaint  alleges  four 
separate  causes  of  action,  or  whether  it  alleges  one  cause  of  action,  the 
determination  of  which  in  favor  of  the  plaintiff  will  annul  the  four 
separate  contracts  set  forth  in  the  complaint  and  relieve  the  plaintiff 
of  liability  thereon. 

This  action  is  not  brought  to  recover  damaees  for  fraud.  The  com- 
plaint asks  no  damages.  The  relief  demanded  is  purely  equitable  in 
its  nature — asking  the  court  to  exercise  its  power  to  annul  obligations 
which  the  plaintiff  has  entered  into  with  the  defendant  and  which, 
if  not  annulled,  will  result  in  a  multiplicity  of  actions.  The  contracts 
sought  to  be  annulled  relate  to  the  same  subject-matter,  it  being  al- 
leged that  each  of  the  three  later  contracts  were  subsidiary  to  the 
original  contract,  and  that  each  of  the  four  contracts  was  induced  by 
the  same  fraudulent  representations.  The  evidence  upon  which  the 
plaintiff  must  rely  to  obtain  a  judgment  naturally  relates  to  the  valid- 
ity of  each  of  the  four  contracts.  It  is  one  continuing^  misrepresenta- 
tion of  material  facts  upon  which  the  defendant  induced  the  plaintiff 
to  execute  the  four  contracts,  and,  while  it  is  alleged  that  they  were 
additional  representations  made  to  induce  the  plaintiff  to  makt  the 
three  later  contracts,  they  are  all  so  connected  together  that  the  ques- 
tion as  to  whether  or  not  an^  one  of  the  contracts  should  be  de- 
clared void  would  really  require  proof  as  to  all  the  representations 
that  were  made  and  the  acts  of  the  defendant  in  inducing  the  plaintiff 
to  make  the  contracts.  Suppose  the  action  were  solely  to  have  the 
fourth  contract  declared  void.  Would  not  all  the  false  and  fraudu- 
lent representations  have  to  be  proved  involving  the  relations  between 
the  plaintiff  and  the  defendant  from  the  beginning?  In  such  an  ac- 
tion, I  do  not  see  how  they  could  be  separated  and  each  one  separate- 
ly tried.  The  judgment  that  the  plaintiff  really  demands  is  that  the 
arrangement  by  which  it  was  to  p^  considerable  sums  of  money  to 
the  defendant  for  furnishing  these  flash  advertisements  should  be  de- 
clared void  as  induced  by  fraud ;  and  whether  that  relation  was  repre- 
sented by  one  contract  or  four  contracts  seems  to  me  to  be  immaterial, 
except  as  to  the  extent  of  the  relief  to  which  the  plaintiff  will  be  en- 
titled'. Of  course,  the  question  would  present  an  entirely  different 
aspect  if  the  contracts  related  to  a  different  subject-matter  or  affected 
different  premises.  Here,  however,  all  the  contracts  relate  to  the 
same  premises;  all  refer  to  the  same  advertising  scheme;  and  all  the 
contracts  subsequent  to  the  first  merely  extend  the  amount  of  service 
that  the  defendant  was  to  render  to  tiie  plaintiff,  and  imposed  upon 
the  plaintiff  the  payment  of  additional  sums  of  money.  It  seems  to  me 
therefore  that  there  is  substantially  but  a  single  cause  of  action,  which 
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cannot  be  properly  tried  if  split  up  into  fotir  independent  causes  of 
action,  or  if  it  is  the  subject  of  four  independent  actions. 

The  power  of  a  court  of  equity  to  deal  with  a  situation  of  this  kind 
is  not  disputed.  It  is  not  confined,  as  a  court  of  law  is,  to  simply 
awarding  a  judgment  for  money  or  the  possession  of  property,  but  can 
adapt  its  decree  to  the  necessities  of  each  particular  case.  In  a  case 
such  as  this,  it  could  declare  void  such  of  the  contracts  as  have  been 
induced  by  fraud,  but  refuse  to  grant  relief  as  to  such  of  the  con- 
tracts as  were  made  in  good  faith.  It  can  also  impose  such  conditions 
upon  the  parties  as  may  be  necessary  to  do  equity  or  to  protect  either 
party  in  any  rights  which  they  possess  and  which  may  develop  on  the 
trial.  It  seems  to  me,  however,  that  it  would  be  impossible  to  make  a 
proper  decree  in  relation  to  the  four  contracts  involved  in  this  case  if 
four  separate  actions  were  commenced  to  enforce  the  respective  rights 
of  the  parties  as  they  may  develop  upon  the  trial ;  and,  if  four  separate 
actions  could  not  be  maintained  to  obtain  this  separate  relief,  of  course 
it  cannot  be  said  that  the  complaint  alleges  four  separate  causes  of  ac- 
tion. Here,  the  three  later  contracts  were  in  effect  a  modification  of 
and  extension  to  the  original  contract ;  and,  if  that  is  void,  it  follows  as 
a  matter  of  course  that  tfie  subsequent  contracts  are  void,  as  they  were 
induced  by  the  same  false  and  fraudulent  representations.  I  think  it 
perfectly  proper  for  the  plaintiff,  under  such  circumstances,  merely 
wishing  as  it  does  to  have  the  contracts  annulled,  to  allege  them  all  in 
one  cause  of  action  and  ask  the  court  for  a  decree  relieving  it  from 
responsibility  thereunder.  Whether  or  not  the  complaint  would  be 
subject  to  demurrer  is  not  material.  The  court  by  granting  this  or- 
der has  necessarily  assumed  that  four  distinct  causes  of  action  are 
alleged  in  the  complaint ;  and  certainly  the  order  could  not  be  sustained 
on  the  ground  that  one  or  more  of  these  causes  of  action  were  subject 
to  the  objection  that  they  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

[2]  The  order  appealed  from  also  strikes  out  a  portion  of  the  third 
clause  of  the  complaint,  which  in  effect  alleges  a  definition  of  what  was 
known  as  a  flash-light  sign.  The  effect  of  this  allegation  is  merely  to 
state  the  meaning  of  what  is  described  as  a  flash-light  sign,  to  show 
what  it  was  that  the  defendant  undertook  to  furnish,  and  I  think  it 
was  competent  and  proper  so  to  allege  it.  We  wish  again  to  call  at- 
tention to  the  fact  that  the  appellant  in  preparing  this  record,  failed  to 
comply  with  the  general  rules  of  practice  which  require  that  the  por- 
tion of  a  complaint  to  which  such  a  motion  is  directed  must  be  printed 
in  italics,  or  some  other  method  adopted  to  indicate  it. 

I  think  therefore  that  the  order  appealed  from  should  be  reversed, 
with  $10  costs  and  disbursements,  and  the  motion  denied,  with  $1C 
costs. 

CLARKE  and  HOTCHKISS,  JJ.,  concur.  SCOTT  and  DOW- 
LING,  JJ.,  dissent. 


Digitized  by 


Goog.Ie 


Sup.  Ct)  H1SU8TADT  T.  LEHIGH  VAIXVT  B.  OO.  811 

NBTJSTADT  T.  LEHIGH  VALLEY  B.  CO.  et  aL 

(Supreme  Conrt,  Appellate  DlTlslon,  First  Department    December  19,  1913.) 

1.  Gabbiebs  (I  100*)— Cabbiaqk  or  FaEiaHT — Chabqes — DsinniRAaK — Bules 
or  Cabbibb. 

A  carrier,  govemed  by  a  rule  that  freight  shlpiied  direct  or  reconslgned 
for  delivery  would  be  held  in  warehouses  free  of  charge  for  not  exceeding 
three  days,  and  by  a  rale  that  freight  in  car  loads  which  was,  at  the  re- 
quest of  consignee,  held  for  orders  would  be  held  free  of  charge  for  ten 
days,  if  unloaded  from  cars  awaiting  orders,  and  if  subsequently  ordered 
to  designated  points  the  freight  would  be  held  subject  to  the  prior  rule 
and  by  a  rule  declaring  that  car  load  freight  which  was  unloaded  by  the 
carrier  to  release  needed  equipment  would  be  subject  to  the  same  storage 
charges  as  would  accrue  under  car  demurrage  rules  and  track  storage 
charges,  etc.,  received  for  transportation,  with  InstructionB  to  notify  con- 
signee, a  car  load  of  flour.  The  consignee  ordered  210  sacks  of  the  350  to 
a  designated  point  and  paid  accrued  freight  charges  on  the  entire  amount. 
The  carrier,  on  directions  from  the  consignee,  removed  the  remaining  sacks 
to  a  terminal,  but  the  notice  of  their  arrival  there  was  not  received  by 
the  consignee.  Eeld,  that  the  consignee  could  assume  that  the  carrier,  on 
the  arrival  of  the  140  sacks,  would  bold  them  free  of  charge  for  three 
days  and  if  not  then  removed  would  store  them  in  a  warehouse  at  his  ex- 
pense, and  the  carrier  could  not  collect  demurrage  charges  merely  be- 
cause it  placed  the  car  on  the  delivery  tracks  at  the  terminal  awaiting  re- 
moval by  the  consignee,  who  was  liable  only  for  warehouse  charges. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  H  427-183;  Dec. 
Dig.  i  100.*] 

2.  CoioisBCE  (S  88*) — Bxs  Judicata — ^Decision  or  Intebstatk  Couukboe  Gom- 

HI88I0N. 

A  decision  of  the  Interstate  Commerce  Commission  that  demurrage 
charges  assessed  by  a  carrier  were  collectible,  but  that  the  Commission  had 
no  means  of  determining  the  reasonableness  of  the  charges,  and  that  if 
the  consignee  wished  to  pursue  the  matter  he  should  file  a  formal  com- 
plaint, was  not  res  Judicata  on  the  question  of  the  amount  of  demurrage 
and  storage  charges  which  the  carrier  might  collect  tioia  the  consignee 
on  a  different  shipment 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent.  Dig.  ||  139-141 ;  Dec. 
Dig.  *  S.S.*] 

3.  Cabbikbs  (I  197*) — Cabbiaob  or  Fbeioet — LiABiLrrY  or  Cabbies. 

Where  a  consignee  tendered  to  the  carrier  the  full  amount  of  the  charges 
then  properly  due  and  demanded  possession  of  the  freight  which  demand 
the  carrier  refused,  the  lien  of  the  carrier  was  extinguished,  and  it  became 
liable  to  the  consignee  in  replevin  or  trover. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  |§  801-900;  Dec. 
Dig.  1 197.*1 

4.  Cabbiebs  (1 132*) — Cabbiaoe  or  Fbxioht — Liability  or  Cabbibb. 

Where  flour  in  possession  of  a  carrier  was  destroyed  by  worms  after 
the  carrier's  wrongful  refusal  to  deliver  to  the  consignee,  and  there  was 
nothing  Justifying  an  Inference  that  the  destruction  was  due  to  any  Inher- 
ent condition  of  the  flour  rather  than  dampness  or  a  cause  arising  from  a 
defect  In  the  place  of  storage,  a  presumption  of  the  carrier's  negligence, 
rendering  it  liable,  arose. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  ||  67^-682,  606; 
Dec  Dig.  i  132.*] 

Submission  of  controversy  between  Herbert  Neustadt,  individually 
and  as  executor  of  Otto  Neustadt,  deceased,  comprising  the  copartner- 

•FoT  oU>«r  caaea  sm  (am*  toplo  ft  i  HViinui  In  Dm.  ft  Am.  Digs.  IMT  to  data,  ft  Rep'r  Indexa* 
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ship  firm  of  Netistadt  &  Co.,  plaintiff,  and  the  Lehigh  Valley  Railroad 
Company  and  another,  defendants.    Judgment  for  plaintiff. 

Ar^ed  before  INGRAHAM,    P.  J.,  and  CLARKE,   SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

David  B.  Luckey,  of  New  York  City  (John  J.  Schwartz,  of  New 
York  City,  on  the  brief),  for  plaintiff. 
Stewart  C.  Pratt,  of  New  York  City,  for  defendant 

HOTCHKISS,  J.  Prior  to  October  26,  1910,  the  Cambridge  Mill- 
ing Company  shipped  from  Cambridge,  Minn.,  to  New  York,  via  the 
defendant  railroad  company  a  car  load  consisting  of  350  sacks  of 
flour,  consigned  to  order,  with  instructions  to  notify  plaintiffs  on  ar- 
rival. The  flour  arrived  at  the  railroad's  Jersey  City  terminal  on 
September  27th,  and  plaintiffs  were  duly  notified.  Shortly  prior  to 
September  27th,  plaintiffs  ordered  210  sacks  to  Martins  Siding,  at 
Jersey  City,  and  paid  accrued  freight  charges  on  the  entire  350  sacks. 
On  October  19th  the  railroad  company,  pursuant  to  directions  from 
plaintiffs,  removed  the  remaining  140  sacks  to  the  Atlantic  terminal 
of  the  dock  company  (defendants'  agent).  The  sacks  arrived  at  the 
terminal  October  26tii,  and  plaintiffs  were  duly  notified.  The  car  was 
thereupon  placed  upon  the  delivery  tracks  of  the  terminal  awaiting  re- 
moval of  its  contents  by  plaintiffs.  Apparently  plaintiffs  did  not  re- 
ceive the  arrival  notice  and  for  some  unexplained  reason  were  un- 
aware of  the  actual  arrival  of  the  car  or  of  its  presence  on  the  delivery 
tracks  after  the  free  days  mentioned  in  paragraph  1  of  the  rules  here- 
inafter quoted.  Plaintiffs  rested  under  the  belief  that,  when  the  flour 
arrived,  it  would  be  warehoused  by  the  railroad  company,  and  they 
apparently  believed  that  this  had  been  done,  until  December  20th,  when 
they  were  notified  by  the  dock  company  that  the  car  containing  the 
flour  was  on  hand  unclaimed,  and  subject  to  accruing  car  service  and 
track  storage  charges.  On  the  same  day  plaintiffs  declined  to  pay  ac- 
crued charges  at  this  rate  on  the  ground  that  under  the  aforesaid  rules 
the  flour  should  have  been  wardioused  and  there  held  and  not  per- 
mitted to  remain  in  the  cars  on  the  terminal  tracks  subject  to  car  serv- 
ice and  track  storage  charges.  The  dock  company  declined  to  accede 
to  this  view  and  refused  delivery  of  the  flour  until  the  charges  de- 
manded were  paid.  On  the  same  day  (December  20th)  plaintiffs  ten- 
dered the  amount  of  all  storage  and  other  charges  computed  accord- 
ing to  their  construction  of  tiie  rules  and  demanded  the  140  bags, 
which  demand  was  refused.  Thereafter,  and  prior  to  March  29,  1912, 
plaintiffs  repeated  their  tender  and  demand,  which  was  refused,  al- 
though the  defendants  at  all  times  expressed  willingness  to  surrender 
the  flour  on  payment  of  the  charges  claimed  by  them  to  be  due.  The 
140  bags  were  left  in  the  car  in  the  terminal  yard  until  January  27, 
1911,  on  which  date  the  dock  company,  acting  under  orders  from  the 
railroad  company,  removed  the  bags  from  the  car  and  stored  them  in 
one  of  its  warehouses.  The  interstate  character  of  the  shipment  is 
conceded.  After  plaintiff's  first  tender  and  demand  for  its  possession, 
and  while  stored  in  the  warehouse,  the  flour  was  destroyed  by  worms. 

The  defendants  claim  that  the  shipment  was  subject  to  car  service 
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and  track  storage  charges  from  October  25th,  when  th^y  notified  plain- 
tiffs of  the  car's  arrival,  to  January  27th,  when  the  flour  was  stored, 
and  to  storage  charges  at  the  same  rate  from  January  27th  to  April 
15th  (a  mutually  agreed  date),  and  also  to  certain  charges  for  handling, 
all  aggregating  $332.50,  for  which  they  seek  a  personal  judgment 
against  plaintiffs.  The  rules  to  which  reference  has  been  made  were 
filed  with  the  Interstate  Commerce  Commission  and  posted  as  part  of 
the  railroad  company's  tariff,  and  are  concededly  part  of  the  contract 
imder  which  the  flour  was  transported.    They  read  as  follows: 

Bales  Regarding  Storage  of  Freight  at  New  Tork,  M.  T.,  Brooklyn,  N.  T.,  Jer- 
sey City,  N.  J.,  Jersey  City  (National  Storage  Docks),  N.  J.,  and  Jersey 
City  (Commnnlpaw  Avenue),  N.  J. 

All  property  held  by  this  company  will  be  so  held  solely  at  owner's  risk  (sub- 
ject to  transportation  storage  and  other  charges),  under  the  following  rules, 
conditions  and  charges: 

These  rales  do  not  apply  on  hay,  straw  or  excelsior,  empty  packages,  freight 
in  balk,  or  other  freight  upon  which  car  service  or  elevator  storage  charges  are 
applicable. 

(1)  Freight  shipped  direct  or  reconsigned  to  New  York,  N.  T.,  Brooklyn,  N. 
T.,  Jersey  City,  N.  J.,  and  Jersey  City  (Commnnlpaw  avenue),  N.  J.,  for  deliv- 
ery to  consignees  at  these  points  will  be  held  there  in  our  warehouses  free  of 
charge,  not  exceeding  three  days,  Sundays,  legal  holidays  and  date  of  arrival 
not  Included.  Any  such  freight  not  removed  within  the  time  specified  will  be 
stored  In  public  warehouses  at  owner's  cost  and  risk,  including  exi)ense  of 
cartage.    •    •    • 

(3)  Freight  in  car  loads  consigned  direct  for  station  delivery  in  New  York, 
N.  T.,  or  Brooklyn,  N.  Y.,  whldi  is,  at  request  of  consignee,  held  at  Jersey  City, 
N.  J.,  for  orders,  will  be  held  free  of  charge  for  ten  days,  Sundays,  l^al  holi- 
days and  day  of  arrival  not  included,  if  unloaded  from  cars  awaiting  orders ; 
if  subsequently  ordered  to  a  New  York,  N.  Y.,  or  Brooklyn,  N.  Y.,  station  It 
will  there  be  subject  to  the  conditions  of  rale  1.  The  entire  car  load  must 
be  reordered  at  ene  time  and  to  one  station.    •    •    • 

(9)  Car  load  freight,  which  is  unloaded  by  the  Lehigh  Valley  Railroad  Com- 
pany for  the  purpose  of  releasing  needed  equipment,  will  be  subject  to  storage 
charges  the  same  as  would  have  accrued  under  car  demurrage  roles  and  track 
storage  charges,  if  any,  had  the  freight  remained  in  the  car,  which  charges  are 
provided  for  in  I.  C.  C.  No.  B — 1461  (car  demurrage  rules)  and  page  twenty- 
one  of  tariff  I.  G.  C.  No.  B — 1510  (track  storage  charges)  supplements  thereto 
and  reissues  thereof. 
Brooklyn  deliveries  (Continued),  New  York  Dock  (Company,  Atlantic  Terminal 

Atlantic  Terminal,  Brooklyn,  N.  Y.,  located  on  the  water  front  between  Ham- 
ilton avenue  and  Walcott  street,  Brooklyn,  N.  Y.  At  this  terminal  all  eai 
load  shipments  of  general  merchandise  (except  as  noted  on  pages  21  to  23)  are 
received.  This  terminal  is  equipped  with  the  following  special  facilities:  A 
special  yard  for  the  delivery  of  hay  at  the  foot  of  King  street  Trade  scale  of 
60  tons  capacity.    Crane  of  8  tons  capacity.    Track  delivery  of  C.  L.  freight 

Railroad  tracks  with  two  float  bridge  approaches  for  transferring  cars  from 
float  to  track  delivery,  yard,  piers  or  warehouses.  Warehouses  for  the  storage 
of  general  merchandise  as  follows: 

Name  of  Warehouses:  Franklin,  Clinton,  Blasters,  Nye,  McCormlck. 

The  word  "stored,"  when  used  in  the  above-quoted  tariff,  means 
that  the  freight  will  be  removed  from  the  car  and  put  into  warehouse, 
and  the  initials  "C.  L."  and  "L.  C.  L.,"  where  used  therein,  means  "a 
car  load  of  freight  and  a  less  than  car  load  of  freight,  respectively." 

[1]  The  defendants  contend  that  the  case  is  governed  by  rule  9, 
which  provides  that  "car  load  freight  *  *  *  unloaded  by  the  Le- 
high Valley  Railroad  Company  for  the  purpose  of  releasing  needed 
144N.Y.S.— 58 
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equipment  will  be  subject  to  storage  charges  the  same  as  would  have 
accrued  under  car  demurrage  rules  and  track  storage  charges,  if  any, 
had  the  freight  remained  in  the  car,"  which  demurrage  rules  are  also 
filed  with  the  Interstate  Commerce  Commission  and  furnish  the  basis 
for  the  computation  of  the  defendants'  claim.  They  argue  that  the 
phrase  "any  such  freight  not  removed  within  the  time  specified  will 
be  stored  in  public  warehouses,"  etc.,  in  rule  1,  modifies  all  the  pre- 
ceding words  in  the  rule,  and  that  the  true  meaning  of  the  entire  rule 
is  that  freight  in  less  than  car  load  lots,  reconsigned  to  Brooklyn  points 
where  the  railroad  company  had  warehouses  of  its  own,  would  or  at 
its  election  might  be  stored  by  the  company  in  its  warehouses,  if  any. 
at  such  points,  and  that  the  words  following  rule  9,  "Brooklyn  deliv- 
eries, New  York  Dock  Company,  Atlantic  Terminal,"  etc.,  were  notice 
to  plaintiff  that  said  terminal  and  the  warehouse  facilities  afforded 
thereat  were  not  owned  by  the  company  and  were  not  included  in 
the  phrase  "our  warehouses"  found  in  rule  1 ;  that  there  was  no  ob- 
ligation resting  upon  the  railroad  company  on  the  arrival  of  the  car 
at  the  Atlantic  terminal  to  remove  the  140  bags  from  the  car  and  store 
them  in  what  it  claims  was  as  to  it  the  "public"  warehouse  at'  that 
point,  but  that  it  had  the  right  at  its  election,  and  after  notice  to  plain- 
tiffs and  failure  on  their  part  to  remove  the  flour,  to  retain  the  same 
in  the  car  subject  to  the  regulation  car  service  and  track  storage 
charges,  and  thereafter  at  any  time  at  its  electicm,  and  "for  the  purpose 
of  releasing  needed  equipment,"  to  unload  and  store  the  flour  in  a 
"public"  warehouse  at  such  terminal,  subject  to  charges  as  per  rule  9. 
The  position  of  the  plaintiff  is  that  the  shipment  came  under  the  terms 
of  rule  3  and  thus  became  "subject  to  the  conditions  of  rule  1." 

I  cannot  assent  to  the  argument  advanced  by  the  company.  Without 
stopping  to  analyze  all  of  its  deficiencies,  not  the  least  among  which 
is  the  unauthorized  assumption  of  certain  material  facts  which  it  may 
not  force  a  shipper,  at  his  peril,  to  take  notice  of,  it  seems  to  me  to  be 
an  unnatural  construction  of  the  rules  and  opposed  as  well  to  their 
plain  reading. 

As  I  construe  the  rules,  in  the  light  of  the  submitted  facts,  neither 
rule  3  nor  rule  9  has  any  application.  It  is  true  that  the  car  itself  took 
exacdy  the  course  provided  for  by  rule  3.  It  was  "consigned  direct 
for  station  delivery  in  New  York,"  was  "held  at  Jersey  City,  N.  J.,  for 
orders,"  and  was  "subsequently  ordered  to  *  *  *  Brooklyn,  N. 
Y."    But  rule  3  ends  with  the  following  words : 

"The  entire  car  load  must  be  reordered  at  one  time  and  to  one  station." 

The  circumstances  of  the  ordering  of  the  car,  as  distinguished  from 
the  140  sacks,  its  then  sole  remaining  contents,  as  stated  in  the  sub- 
mitted case,  were  as  follows: 

"Tbe  plaintiffs  reconsigned  and  ordered  the  Lehigh  Valley  Railroad  Company 
to  forward  the  remaining  140  sacks  of  the  floar  to  the  Atlantic  terminal 
•  ,  •  •  and  accordingly  the  •  •  ♦  company,  acting  upon  the  instmctloDs 
so  j^ven  by  tbe  plaintiffs,  forwarded  140  sacks  of  the  floor  as  a  fall  carload 
shipment" 

These  words  describe  the  plaintiffs  as  following  the  normal  course 
naturally  to  be  expected.     They  ordered  the  140  sacks  to  be  for- 
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warded.  They  were  not  interested  in  nor  had  they  any  control  over  the 
means  or  details  of  the  transfer  from  Jersey  City  to  the  terminal.  It 
was  the  privilege  of  the  company,  if  it  saw  fit,  to  permit  the  140  sacks 
to  remain  in  the  original  car  and  thus  to  forward  them.  If,  however, 
for  some  reason  of  its  own,  it  chose  to  pursue  this  course  and  did  not 
unload  this  remnant  of  the  original  car  load  lot  and  forward  it  in  some 
other  receptacle,  I  do  not  think  it  could  thus  force  upon  the  shipper 
obligations  and  expenses  attendant  upon  a  full  car  load  lot.  Its  claim 
for  car  service  and  track  storage  charges  on  account  of  this  car 
amounts  .to  $3  per  day  or  about  three-quarters  of  1  per  cent.  p«r  day  on 
the  value  of  the  140  sacks.  A  construction  of  tariff  rules  which  would 
give  to  a  carrier  the  option  so  to  transport  cargo  as  to  subject  the  same 
to  any  such  rate  of  charge  would  shock  the  conscience.  Nor  does  rule 
9  call  for  any  such  construction.  As  above  stated,  it  expressly  applies 
to  "carload  freight,"  not  to  broken  lots  which,  for  its  convenience,  the 
carrier  has  permitted  to  occupy  and  chosen  to  treat  as  a  full  car.  For 
these  reasons  I  do  not  think  that  rule  9  applies,  and,  for  the  reason 
that  "the  entire  car  load"  was  not  "reordered"  to  the  terminal  by  the 
shipper,  rule  3  is  clearly  inapplicable.  I  think  the  ease  falls  under 
rule  1,  not  by  force  of  rule  3,  as  plaintiffs  contend,  but  by  virtue  of 
rule  1  itself.  The  definition  of  "stored,"  as  given  in  the  last  clause  of 
the  rules,  is  "that  the  freight  will  be  removed  from  the  car  and  put  into 
warehouse." 

Under  rule  1,  plaintiffs  had  the  right  to  assume  that  the  course  of 
conduct  therein  prescribed  would  be  followed  by  the  company,  and 
that,  on  arrival  at  the  Atlantic  terminal,  the  flour  would  be  held  free  of 
charge  for  three  days  and,  if  not  then  removed,  would  be  stored  in 
some  warehouse  at  plaintiffs'  expense. 

[2]  The  submitted  case  is  preceded  by  a  statement  of  facts  cover- 
ing another  and  different  shipment  of  flour  over  which  a  similar  con- 
troversy seems  to  have  arisen  between  the  parties,  which  resulted  in 
plaintiffs,  by  letter,  submitting  their  statement  of  facts  to  the  Interstate 
Commerce  Commission.  On  receipt  of  this  letter,  the  Commission 
communicated  its  contents  to  the  railroad  company  which,  by  letter, 
laid  before  the  Commission  its  statement  of  facts  and  argument.  The 
result  was  a  letter  from  the  Commission  to  plaintiffs  in  which  they 
say  "it  is  the  view  of  the  Commission  that  the  demurrage  charges  as- 
sessed were  properly  collectible,"  adding  that  they  had  no  means  of  de- 
termining the  reasonableness  of  these  charges,  and,  if  plaintiffs  wished 
to  pursue  the  matter  further,  they  would  have  to  file  a  formal  com- 
plaint. This  ruling  is  claimed  by  defendants  to. settle  the  present 
controversy,  because,  as  they  assert,  the  company  was  bound  by  it, 
which  fact,  it  argues,  is  res  adjudicata  of  the  question  now  submitted. 
That  the  company  is  wrong  in  this  contention  is  too  plain  for  argu- 
ment. 

[3]  It  follows  that  plaintiffs  having  on  December  20th  tendered 
to  the  railroad  company  the  full  amount  then  properly  due  and  de- 
manded possession  of  their  property,  which  demand  was  refused,  the 
lien  of  the  railroad  was  extinguished,  and  it  became  liable  to  plaintiffs 
in  either  replevin  or  trover.    Cass  v.  Higenbotam,  100  N.  Y.  248,  252,  3 
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N.  E.  189.    From  that  moment  defendants'  possession  was  wrongful. 

[4]  From  the  submission  it  appears  that  the  flour  was  destroyed  by- 
worms  after  December  20th.  Nothing  is  stated  from  which  any  in- 
ference can  be  drawn  that  such  destruction  was  due  to  any  inherent 
condition  of  the  flour  rather  thaii  to  dampness  or  some  cause  arising 
from  a  defect  in  the  place  of  storage.  These  facts  justify  a  presumfn 
tion  of  negligence  on  defendants'  part  J.  Russell  Mfg.  Co.  v.  New 
Haven  Steamboat  Co.,  50  N.  Y.  121 ;  Ouderkirk  v.  Central  National 
Bank  of  Troy,  119  N.  Y.  263,  23  N.  E.  875;  Stewart  v.  Stone,  127 
N.  Y.  500,  28  N.  E.  595,  14  L.  R.  A.  215;  Wintringham  v.  Hayes. 
144  N.  Y.  1,  38  N.  E.  999,  43  Am.  St.  Rep.  725. 

The  foregoing  views  lead  to  judgment  for  the  plaintiff  for  the  som 
of  $405,  the  stipulated  value  of  the  flour,  with  interest  from  December 
20,  1910,  but,  as  agreed  in  the  submission,  without  costs.    All  concur. 


MacDONNELIi  T.  PRESS  PUB.  00. 

(Snpreme  Court,  Appellate  Dlvisioii,  First  Department    December  SI,  1913.) 

DtsuissAi.  AND  KoNsurr  (§  71*)  —  Diuobnce  nr  PBOSEonnoir  —  Bobdkk  of 
PROor. 

Where  it  is  moved  to  dismiss  a  complaint  for  unreasonable  neglect  ta> 
prosecute,  tbe  burden  of  establishing  sufficient  and  reasonable  grounds  for 
delay  Is  upon  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and  Nonsuit  Cent  Dig.  K 
165, 166 ;  Dec.  Dig.  |  71.»] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Allan  G.  Macdonnell  against  the  Press  Publishing  Com- 
pany. From  an  order  denying  a  motion  to  dismiss  the  complaint  for 
reasonable  neglect  to  prosecute,  defendant  appeals.  Order  reversed, 
and  motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Howard  Taylor,  of  New  York  City  (Charles  B.  Brophy,  of  New 
York  City,  of  counsel),  for  appellant. 

John  Thomas  Smith,  of  New  York  City  (Frank  A,  Gaynor,  of  New 
York  City,  of  counsel),  for  respondent 

PER  CURIAM.  This  is  an  action  for  an  alleged  libel  published 
December  1,  1908.  The  case  was  tried  March  21  and  22,  1911,  and 
a  verdict  directed  .for  the  defendant.  An  appeal  was  taken  to  this 
court  and  the  judgment  was  reversed  and  a  new  trial  ordered  in  May, 
1912.    150  App.  Div.  918,  135  N.  Y.  Supp.  822. 

The  moving  aflidavit  avers  that,  since  the  entering  of  the  order 
granting  a  new  trial,  plaintiff  has  taken  no  steps  whatever  to  place  this 
case  upon  the  trial  calendar,  although,  under  the  rules  and  practice, 
the  case  could  have  been  immediately  placed  upon  the  calendar  and 
pressed  to  trial,  and  that  junior  issues  have  been  tried.  The  motion 
was  made  on  a  notice  dated  November  19,  1913.    It  has  been  many 
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times  held  that  the  burden  is  upon  the  party  moved  against  to  establish 
sufficient  and  reasonable  grounds  for  his  delay.  We  are  of  the  opin- 
ion that  the  plaintiff  has  not  sustained  that  burden. 

The  order  appealed  from  is  therefore  reversed,  with  $10  costs  and 
disbursements  to  the  appellant,  and  the  motion  to  dismiss  the  complaint 
granted,  with  costs. 


RECK  T.  UVAIiDB  ASPHAI/T  CO. 

(Supreme  Conrt,  Appellate  Division,  First  Department    December  81,  1013.) 

Municipal  Cobpokationb  (i  809*}  —  Bbpaibino  PATsiotiiT  —  Iitjubt  to  Box 
Pi.ATiRa — ^Nkgugknce. 

A  company  repairing  the  asphalt  pavement  of  a  street  was  not  negligent 
in  leaving  tingnarded  therein  a  pall  of  hot  cement  for  washing  the  edges 
of  cuts,  as  respects  a  bey  playing  on  the  sidewalk,  who,  though  knowing  of 
the  work  and  the  presence  of  the  pall,  stepped  Into  it  in  miming  after  a 
balL 

[Ed.  Note.^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  |i 
1688-1694;   Dec.  Dig.  §  809.*] 

DowUng,  J.,  dissenting. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Daniel  Reck,  an  infant,  against  the  Uvalde  Asphalt  Com- 
pany. From  a  determination  of  the  Appellate  Term,  affirming  a  judg- 
ment of  the  City  Court  for  plaintiff  and  an  order  denyinp^  a  motion 
for  new  trial,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Alfred  W.  Meldon,  of  Jamaica,  for  appellant. 
Arnold  Gross,  of  New  York  City,  for  respondent 

SCOTT,  J.  Plaintiff,  a  young  lad  between  11  and  12  years  of  age, 
was  painfully  injured  by  stepping  into  a  pail  of  very  hot  asphaltic 
cement.  Defendant  was  engaged  in  repairing  the  asphalt  pavement  of 
the  roadway  of  West  112th  street,  between  Seventh  and  Eighth  av- 
enues, in  the  city  of  New  York.  The  repair  work  consisted  of  cutting 
out  holes  in  the  pavement  and  filling  them  with  fresh  asphalt.  To  in- 
sure a  good  union  between  the  new  asphaK  and  the  old  pavement,  the 
edge  of  the  cut  was  washed  with  asphaltic  cement,  which  must  be 
used  very  hot  This  cement  was  kept  in  a  pail  of  about  the  size  of  an 
ordinary  water  pail,  which  was  moved  from  place  to  place  as  required. 
There  is  some  dispute  as  to  whether  the  street  was  barred  off  by  bar- 
riers at  Seventh  and  Eighth  avenues.  It  is  not  of  importance  whether 
it  was  or  not,  because  it  is  clearly  shown  that  there  were  a  ntunber  of 
men  at  work  on  the  job,  and  there  were  also  present  the  usual  ma- 
chines and  apparatus  used  in  asphalt  paving,  so  that  every  one  using, 
the  street  had  ample  notice  that  repair  work  was  going  on.  The  plain- 
tiff had  been  playing  ball  on  the  sidewalk  with  another  boy.  The  ball 
was  tiirown  to  him  too  high  to  be  readily  catight  He  ran  backwards 
with  his  hands  aloft  in  the  effort  to  catch  the  ball.    Still  running  back- 
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wards,  he  stepped  off  the  sidewalk  onto  the  roadway  and  then  into  the 
pail  of  hot  cement.  There  is  a  dispute  as  to  how  far  the  pail  was 
from  the  curb ;  but  this,  as  we  view  the  case,  is  of  little  importance. 
The  negligence  charged  against  the  defendant  is  that  it  left  the  pail  of 
hot  cement  on  the  roadway  and  unguarded  at  the  times  it  was  not 
actually  in  use  in  cementing  the  cuts  in  the  asphalt. 

We  are  of  the  opinion  that  to  charge  the  defendant  with  negligence 
on  this  ground  is  wholly  unreasonable.  Of  course,  if  it  had  left  a  pail, 
full  or  empty,  in  a  place  where  pedestrians  could  reasonably  be  ex- 
pected to  pass,  it  wouldj)robably  be  chargeable  with  negligence.  But 
that  was  not  this  case.  The  pail  of  cement  was  an  appliance  necessarj- 
to  be  constantly,  and  at  short  intervals,  used  in  the  work  of  repairing. 
Of  necessity  it  was  of  portable  form,  so  that  it  could  be  moved  from 
place  to  place  as  required.  It  was  perfectly  visible  to  any  one,  and  in 
fact  plaintiff  himself  had  observed  it  a  short  time  before  he  was  injur- 
ed. The  obvious  fact  that  the  street  was  in  process  of  repair  was  ample 
notice  that  the  implements  of  repair  were  in  use.  If  this  boy  or  any 
other  person  had  deliberately  walked  or  ran  forwards  and  stepped  into 
thf  pail,  it  would  have  been  an  act  of  negligence  against  which  the  de- 
fendant was  not  bound  to  guard.  It  was  no  more  bound  because  the 
boy,  unheeding,  ran  backwards.  The  defendant,  as  we  think,  was  not 
bound  to  anticipate  that  any  person,  boy  or  man,  would  step  oflF  of  the 
sidewalk  onto  the  roadway  in  the  middle  of  the  block  while  that  road- 
way was  in  possession  of  a  road  gang  making  repairs.  It  was  not  such 
an  accident  as  a  reasonable  man  ought  to  have  anticipated  under  the 
circumstances.  Therefore  it  was  not  negligence  to  fail  to  guard  against 
it.  In  our  opinion  the  finding  that  the  defendant  was  guilty  of  Di- 
ligence was  against  the  evidence. 

.  It  follows  that  the  determination  of  the  Appellate  Term  and  the 
judgment  and  order  of  the  City  Court  must  be  reversed,  and  a  new 
trial  granted,  with  costs  to  the  appellant  in  all  courts  to  abide  the  event 

INGRAHAM,  P.  J.,  and  CLARKE  and  HOTCHKISS,  IT.,  con- 
cur.   DOWLING,  J.,  dissents.  ^^ 


,  In  re  VICTOB. 
(Supreme  Court,  Appellate  Division,  First  Department    December  26,  Mia) 
Taxation  (§  900*) — Transfeb  Tazxs — ^Appeai.8. 

Under  Tax  Law  (Consol.  Laws  1909,  c.  60)  H  231,  232,  providing  that 
upon  the  report  of  the  appraiser  the  surrogate  shall  determine  the  cash 
value  of  the  property  and  that  any  person  dissatisfied  may  appeal  there- 
from to'  the  surrogate  within  60  days,  the  surrogate  In  determining  the 
cash  value  of  the  property  transferred  Is  merely  a  taxing  officer,  and  no 
appeal  from  his  determination  will  lie  to  the  Appellate  Division,  bat  the 
appeal  must  be  taken, to  the  Surrogate  Court 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  H  1722, 1728:  Dec 
Dig.  I  900.*] 

In  the  matter  of  the  transfer  tax  upon  the  estate  of  George  Freder- 
ick Victor,  deceased:    Appeal  by  the  comptroller  from  an  order  of 
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the  surrogate  fixing  the  cash  value  of  the  property  transferred  and 
the  amount  of  the  tax.    On  motion  to  dismiss. '  Appeal  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

David  Leventritt,  of  New  York  City,  for  the  motion. 

George  Thorns,  of  New  York  City,  opposed. 

PER  CURIAM.  It  appears  that  on  December  2,  1912,  the  report  of 
the  appraiser  fixing  the  amount  upon  which  the  tax  was  to  be  imposed 
was  filed,  and  the  usual  order  confirming  the  report  was  filed  on 
January  6,  1913.  Both  the  comptroller  and  the  executors  appealed  to 
the  surrogate,  both  appeals  were  heard,  and  by  an  order  entered  May 
17,  1913,  the  appeal  of  the  comptroller  was  overruled,  and  the  appeal 
of  the  executors  sustained  in  part,  and  the  matter  was  remitted  to  the 
appraiser  for  correction  and  further  action.  The  appraiser  made  a 
supplemental  amended  report,  and  the  surrogate  made  the  usual  order 
of  course  fixing  the  cash  value  of  the  property  transferred  Jmd  the 
amount  of  the  tax.  No  appeal  was  taken  from  this  order  to  the  surro- 
gate, and  apparently  the  time  in  which  to  appeal  Was  allowed  to  ex-: 
pire;  whereupon  the  comptroller  appeals  from  this  last  order  entered 
on  July  11,  1913,  and  the  respondents  move  to  dismiss  the  appeal. 

Section  231  of  the  Tax  Law  (Consol.  Laws  1909,  c.  60)  provides  that, 
upon  the  report  of  the  appraiser  and  other  proof,  the  surrogate  shall 
determine  the  cash  value  of  the  property  and  give  notice  to  the  execu- 
tors and  persons  interested.  Section  232  of  the  Tax  Law  provides 
that  any  person  dissatisfied  with  the  appraisal  or  assessment  may  ap- 
peal therefrom  to  the  surrogate  within  60  days,  upon  filing  in  the  office 
of  the  surrogate  a  written  notice  of  appeal.  This  seems  to  be  the  only 
provision  in  the  Tax  Law  which  allows  an  appeal.  The  order  was 
entered  of  course,  without  notice.  It  was  held  in  the  Matter  of  the  Es- 
tate of  Catharine  L.  Wolfe,  Deceased,  137  N.  Y.  205,  33  N.  E.  156, 
that  the  surrogate  was  simply  a  taxing  officer ;  and  in  the  Matter  'of 
Costello,  189  N.  Y.  288,  82  N.  E.  139,  that  the  proper  proceeding  to 
review  the  surrogate's  decision  as  taxing  officer  was  to  appeal  to  the 
surrogate,  and  no  appeal  from  the  order  of  the  surrogate  as  a  taxing 
officer  was  allowable  except  as  provided  for  by  the  Tax  Law.  And 
in  that  case  an  order  of  the  Appellate  Division  dismissing  the  comp- 
troller's appeal  from  the  decision  of  the  surrogate  acting  as  a  taxing 
officer  was  affirmed.  No  appeal  therefore  lies  from  the  surrogate's  or- 
der as  a  taxing  officer,  and  this  appeal  must  be  di^issed. 

Motion  granted,  with  $10  costs. 
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BARNETT  T.  ANHEUSER-BUSCH  AGENCT. 

(Supreme  Court,  Appellate  Division,  First  Department    Decemba  19,  1913.) 

TsiAi.  (I  143*) — DiBECnoN  OF  Vkbdict — CoNixiCTiNO  Evidence. 

Wbere  there  were  controverted  auestlona  of  fact  upon  confllcttng  evi- 
dence, an  absolute  direction  for  defendant  was  unwarranted. 

[Ed.  Note.— For  otber  cases,  see  Trial,  Cent  Dig.  i|  342,  343;  Dec:  Dig. 
i  143.»] 

Appeal  from  Appellate  Term,  First  Department 

Action  by  George  S.  Barnett  against  the  Anheuser-Busch  Agency. 
From  a  determination  entered  upon  a  verdict  of  a  jury  for  $400,  and 
rendering  judgment  absolute  for  the  defendant,  in  an  action  to  re- 
cover damages  for  negligence,  plaintiff  appeals.  Determination  (140 
N.  Y.  Supp.  1029)  reversed,  and  judgment  of  Mimicipal  Court  rein- 
stated. 

See,  also,  156'App.  Div.  940,  141  N.  Y.  Supp.  1108. 

Argued  before  INGliAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Welhnan,  Gooch  &  Smyth,  of  New  York  City  (Herbert  C.  SmyA, 
of  New  York  City,  of  counsel,  and  Harry  A.  Gordon,  of  New  Yoric 
City,  on  the  brief),  for  appellant 

Blumenstiel  &  Blumenstiel,  of  New  York  City  (Edwin  Bliunenstiel, 
of  New  York  City,  of  counsel,  and  Milton  M.  Blumenthal,  of  New 
York  City,  on  the  brief),  for  respondent. 

CLARKE,  J.  This  action  was  brought  to  recover  the  value  of  a 
horse,  owned  by  the  plaintiff,  so  badly  injured  in  a  collision  with  an 
automobile  truck  belonging  to  the  defendant  that  it  had  to  be  shot. 
The  case  has  been  twice  tried  in  the  Municipal  Court  without  a  jurj'. 
The  plaintiff  recovered  a  judgment  for  $400  upon  each  trial.  Both  of 
said  judgments  were  reversed  by  the  Appellate  Term. 

The  case  was  again  tried  with  a  jury,  additional  evidence  being  pro- 
duced, including  that  of  an  eyewitness  of  the  accident,  who  was  not 
available  at  either  of  the  previous  trials.  The  jury  rendered  a  verdict 
for  $400  for  the  plaintiff.  Upon  appeal,  this  third  judgment  was  re- 
versed by  the  Appellate  Term  by  a  divided  court,  and  judgment  abso- 
lute ordered  for  the  defendant.  This  appeal  is  by  leave  of  the  Pre- 
siding Justice, 

As  controverted  questions  of  fact  upon  conflicting  evidence,  both 
as  to  the  defendant's  negligence  and  the  freedom  from  n^ligence  of 
the  driver  of  the  horse,  were'  presented,  the  direction  for  judgment 
absolute  by  the  Appellate  Term  was  unwarranted.  Upon  careful  con- 
sideration of  the  whole  record,  we  are  of  the  opinion  that  the  verdict 
for  the  plaintiff  was  not  against  the  evidence,  or  the  weight  thereof, 
and  should  not  have  been  set  aside,  and  that  there  were  no  1^^  errors 
committed  which  required  reversal. 

The  determination  appealed  from  should  be  reversed,  and  the  judg- 
ment of  the  Municipal  Court  reinstated,  with  costs  to  tiie  appellant  in 
this  court  and  at  the  Appellate  Term.    All  concur. 

•For  other  cases  see  same  topic  &  I  muubsb  in  Dec.  ft  Am.  Digs.  U07  to  date,  *  R«p'r  Index** 
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PEOFLB  ex  reL  STRAUS  et  al.  ▼.  PUBDX  et  aL 
(Supreme  Goart,  Appellate  Division,  First  Department    December  19,  191S.) 
Xaxatior  (S  493*) — AssESSiiZNT — Review  bt  Coubtb — Findinos. 

In  a  proceeding  to  review  an  assessment  tor  taxation,  where  the  trial 
court  determined  that  the  fair  market  value  of  the  land  assessed  was  In 
excess  of  the  assessment,  It  should  merely  have  found  that  fact,  without 
finding  the  exact  value  of  the  land  In  excess  of  the  assessment ;  the  Ui- 
sne  being  merely  whether  or  not  the  fair  market  value  of  the  land  was 
less  than  the  assessment 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  H  876-883 ;  Dec. 
Dig.  I  493.*] 

Appeal  from  Special  Term,  New  York  County. 

Proceeding  by  the  People,  on  relation  of  Isidor  Straus  and  others, 
against  Lawson  Purdy  and  others,  as  commissioners,  to  review  an 
assessment  for  taxation.  From  an  order  confirming  the  assessment, 
relators  appeal.    Modified. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Edmond  E.  Wise,  of  New  York  City,  for  appellants. 
Curtis  A.  Peters,  of  New  York  City  (Eugene  Fay,  of  New  York 
City,  on  the  brief),  for  respondents. 

PER  CURIAM.  The  issue  presented  was  whether  or  not  the  fair 
market  value  of  the  land,  unimproved,  was  less  than  $4,000,000,  the 
amount  at  which  it  was  assessed.  It  appearing  that  the  fair  market 
value  was  in  excess  of  that  sum,  the  order  appealed  from  should  be 
affirmed;  but  the  fourth  finding  should  be  modified,  because  it  was 
unnecessary  to  determine  the  exact  value  of  the  land  unimproved,  in 
excess  of  the  amount  at  which  it  had  been  assessed.  The  fourth  find- 
ing of  fact  is  therefore  modified,  so  as  to  read : 

"That  on  the  second  Monday  of  January,  1910,  the  said  property,  unlm- 
proved,  was  of  a  market  value  In  excess  of  $4,000,000." 

As  so  modified,  the  order  is  affirmed,  with  costs  to  the  respondent 


BOURDON  T.  PLAZA  OPERATING  CO. 
(Supreme  Court  Appellate  Division,  TIrst  Department.    December  31,  1913.) 

BdASTEB  AND   SEBVANT  (J  234*) — LlABILITT  FOB   INJUBIES — TOOU   AND  APPLI- 
ANCES. 

Plalntlfr,  a  baker  employed  by  defendant,  was  required,  while  a  dougb 
mixer  about  5^  feet  high  was  in  operation,  to  scrape  i>ortlons  of  the  dough 
from  the  sides  of  the  mixer  and  for  that  purpose  was  provided  with  a 
bench  to  stand  on,  consisting  of  a  board  fastened  to  two  upright  boards 
which  were  cut  into  an  inverted  V-shape.  While  standing  on  such  bench 
scraping  the  opposite  wall  of  the  mhcer,  the  bench  8Upi)ed,  throwing  him 
forward  and  causing  his  hand  to  come  in  contact  with  revolving  knives  in 
the  mixer.  It  did  not  appear  that  he  could  not  reach  where  it  was  neces- 
sary to  scrape  without  tilting  the  bench.  Heltl  that  assuming  that  the 
bench  was  a  tool,  defendant  was  not  liable,  even  though,  as  claimed,  the 
floor  was  slippery,  as  it  was  apparent  that  the  bench  would  not  slip  until 
the  lateral  pressure  of  plainttfTs  wdght  became  sufficient  to  shove  it,  a 

•For  oUier  c«bm  «••  lama  toplo  *  I  nvmbbs  Id  Deo.  A  Am.  Digi.  U07  t«  date;  *  Rep'r  Indexes 
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condition  which  he  knew  would  result  if  he  so  arranged  bis  weigbt,  and 
hence  the  accident  was  caused  by  his  own  carelessness. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  fS  684- 
686,  706-709 ;   Dec.  Dig.  §  234.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Auguste  Bourdon  against  the  Plaza  Operating  Company. 
From  a  judgment  for  plaintiff  and  an  order  denying  a  new  trial,  de- 
fendant appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Theodore  H.  Lord,  of  New  York  City,  for  appellant. 
Henry  L.  Sdieuerman,  of  New  York  City,  for  respondent. 

HOTCHKISS,  J.  The  action  arose  under  the  Employers'  Liability 
Law  as  amended  in  1910.  Plaintiff  was  a  baker  employed  by  defend- 
ant. In  making  bread,  he  was  called  upon  to  use  an  electrically  oper- 
ated dough  mixer,  which  stood  on  a  wooden  footing  about  5^4  inches 
above  the  floor,  the  top  of  the  machine  being  about  5  feet  SYz  inches 
from  the  floor.  The  upper  part  of  the  machine  was  a  large  iron  re- 
ceptacle, the  capacity  of  which  was  from  1^  to  2  barrels  of  flour  and 
about  28  gallons  of  water.  Inside. this  were  blunt  blades  or  arms  re- 
volving at  the  rate  of  about  17  or  18  revolutions  a  minute.  When  re- 
volving, the  blades  came  within  four  inches  of  the  top  of  the  recepta- 
cle. In  operation,  the  dough  was  thrown  up  against,  and  portions 
stuck  to,  the  side  of  the  receptacle,  making  it  necessary  for  the  oper- 
ator to  scrape  them  off,  and  for  that  purpose  plaintiff  was  supplied 
with  a  scraper,  described  as  a  blunt  knife  blade  with  a  wooden  handle. 
The  machine  was  started  and  stopped  by  an  electric  button,  but  the 
plaintiff's  evidence  justified  the  finding  that  it  was  not  practical  to 
stop  the  machine  to  scrape  the  sides  during  the  process  of  kneading 
because  of  the  danger  of  the  dough  setting,  thus  affecting  its  quality. 
To  enable  plaintiff  to  reach  and  scrape  the  inside  of  the  receptacle,  a 
bench  was  provided  for  him  to  stand  on.  There  were  in  fact  three  of 
these  benches.  Each  was  about  18  inches  long,  10%  inches  wide,  and 
17  inches  high.  The  top  of  each  was  a  board,  fastened  to  the  under 
side  of  which  at  either  end  were  two  upright  boards,  the  ends  resting 
upon  the  floor  being  cut  into  an  inverted  V-shape,  thus  leaving  tw^o 
points  on  which  the  bench  rested.  The  testimony  was  contradictory 
as  to  the  condition  of  these  benches,  plaintiff's  tending  to  show  that 
they  were  shaky,  and  the  defendant's  that  they  were  firm ;  but  the  evi- 
dence did  not  show  that  the  accident  was  due  to  any  defect  in  the 
bench  on  which  plaintiff  stood  at  the  time  of  the  accident.  The  evi- 
dence was  also  contradictory  as  to  the  condition  of  the  floor;  plain- 
tiff's evidence  tending  to  show  that  there  were  "always  little  drops  of 
water"  on  the  floor,  and  that  it  was  customary  to  throw  down  com 
meal  to  render  the  floor  less  slippery,  and  the  defendant's  evidence 
tending  to  show  that  the  floor  was  kept  dry.  While  standing  on  one 
of  these  benches,  leaning  over,  with  his  right  hand  scraping  the  op- 
posite wall  of  the  receptacle,  the  bench  slipped,  throwing  plaintiff  for- 

•For  other  cases  see  same  topic  ft  I  mumbbb  In  Dec.  A  Am.  Diss.  1907  to  date,  ft  Rep'r  Indezas 
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•ward ;  his  hand  coming  in  contact  with  the  revolving  knives,  causing 
injuries  to  his  thumb,  which  was  afterwards  amputated.  Assuming 
that  the  bench  was  a  tool,  it  is  apparent  that  it  would  not  slip  until  the 
lateral  pressure  of  plaintiff's  weight  became  sufficient  to  shove  it  out 
and  from  the  machine,  a  condition  which  he  knew  perfectly  well  would  . 
■result  when  he  reached  over  far  enough  to  disturb  his  center  of  grav- 
ity. Whether  he  thus  arran|;ed  his  weight  was  a  matter  entirely  with- 
in his  own  control.  There  is  no  evidence  to  show  .that  he  could  not 
reach  where  it  was  necessary  to  scrape  without  thus  tilting  the  bench, 
so  that  the  accident  appears  to  have  been  one  brought  ^bout  by  his 
own  carelessness.  I  do  not  see  that  the  fact  that  the  floor  was  slip- 
pery is  of  any  importance.  Such  a  condition  would  tend  to  decrease 
the  friction  of  ^he  ends  of  the  bench  resting  on  the  floor  and  thus 
•cause  the  bench  to  slip  a  little  sooner  than  it  otherwise  would  if  plain-, 
tiflf  threw  his  weight  too  far  forward. 

Upon  the  whole  case,  there  was  no  proof  of  defendant's  negligence. 
The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  the  event  AH  con- 
cur. 


DONOHUE  v.  CITY  WATBK  POWER  CO. 
(Snpreme  Ck>art;  Appellate  Division,  First  Department    December  31,  191S.) 

COBFOKATIONS    (J    668*) — FOREION    COHPOBATIONS — ^ACTIONS — SERVICE    OP    SUJC- 

iioNB — Cause  ov  Action  Abisino  in  State. 

Tbe  cause  of  action  arose  in  tbe  state,  within  Code  Civ.  Proc.  f  4S2,  al- 
lowing In  such  case  service  of  summons  on  a  foreign  corporation  to  be 
made  within  the  state  on  a  director  of  It  tbe  caose  of  action  of  tbe  re- 
ceiver of  a  domestic  corporation  being  based  on  a  scheme  of  an  officer  of 
tbe  domestic  corporation,  by  and  with  tbe  incorporation  of  other  domestic 
corporations,  to  despoil  the  first  domestic  corporation  of  its  property  rights, 
in  performance  of  whicb  he  caused  tbe  foreign  corporation  to  be  formed,  to 
whicb  be  assigned  said  first  corporation's  property  rights,  so  that  on  tbe 
strength  of  those  rights,  so  assigned  to  it  the  foreign  corporation,  to  se- 
cnre  its  bonds,  mortgaged  such  rights  to  another  domestic  corporation,  and 
made  still  another  domestic  corporation  its  agent  to  sell  the  bonds. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  g|  2603-2627; 
Dec.  Dig.  i  668.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  James  M.  Donohue,  as  receiver,  against  the  City  Water 
Power  Company,  impleaded.  From  an  order  vacating  service  of  sum- 
mons and  complaint  on  said  defendant  company,  plaintiff  appeals.  Re- 
versed and  motion  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW-. 
LING,  and  HOTCHKISS,  JJ. 

Frank  H.  Cothren,  of  Brooklyn,  for  appellant. 
Hornblower,  Miller  &  Potter,  of  New  York  City  (Morgan  M.  Mann, 
of  New  York  City,  of  counsel),  for  respondent 

CLARKE,  J.  This  was  a  motion  at  Special  Term  to  vacate  the  serv- 
ice of  a  summons  upon  the  City  Water  Company,  a  Connecticut  cor- 

•For  oUiar  caaoa  aee  Huna  topic  *  i  inncBaB  In  Dec.  *  Am.  Dlsi.  1907  to  i*i»,  tt  Rap'r  IndazM 
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poration,  which  had  been  made  upon  one  Barnum,  a  director  of  said 
company  in  the  city  of  New  York.  Service  of  summons  upon  a  for- 
eign corporation  can  be  made  within  the  state  upon  a  director  thereof 
only  when  the  president,  treasurer,  assistant  treasurer,  secretary,  or 
■a&sistant  secretary,  or  officer  performing  corresponding  functions,  can- 
not be  fouqd  with  due  diligence,  and  no  designation  of  a  person  to 
accept  service  under  section  16  of  the  General  Corporation  I^w  (Con- 
sol.  Laws  1909,  c.  23)  is  in  force,  and  the  corporation  has  property 
within  the  state,  or  the  cause  of  action  arose  therein.  Section  432, 
Code  Civ.  Pro. 

As  it  does  not  appear  that  the  corporation  has  any  property  within 
«he  state,  the  only  ground  upon  which  the  service  in  the  case  at  bar 
could  be  sustained  would  be  that  the  cause  of  action  arose  within  this 
state.  The  action  is  brought  by  the  receiver  of  the  Hydraulic  Prop- 
erties Company,  a  domestic  corporation,  and  the  gravamen  of  the  ac- 
tion is  that,  as  the  result  of  a  conspiracy  or  wrongful  and  fraudulent 
plan-  formed  and  executed  in  the  state  of  New  York  between  William 
D.  Johnson,  the  domestic  corporations,  Lawrence  Barnum  &  Co.,  New 
York  Trust  Company,  and  Southwestern  Power  Company,  and  the 
foreign  corporation.  City  Water  Power  Company,  under  which  the 
property  of  the  Hydraulic  Properties  Company,  of  which  this  plaintiff 
is  receiver,  was  appropriated  by  acts  which  were,  in  contemplation  of 
law,  as  well  as  in  actual  fact,  done  in  the  state  of  New  York,  the  state 
of  the  domicile  of  all  these  companies  except  the  respondent  herein. 

The  allegation  of  the  complaint  is  that  one  Johnson  was  the  presi- 
dent and  director  of  the  Hydraulic  Properties  Company;  that  prior 
to  September,  1911,  said  company,  through  said  Johnson,  submitted  a 
proposal  to  the  city  of  Austin,  Tex.,  for  the  construction  and  main- 
tenance of  a  dam  across  the  Colorado  river,  near  said  city,  for  $100,- 
000  upon  completion  of  and  50  semiannual  installments  of  $32,400 
each,  to  be  paid  each  six  months  after  the  completion  of  the  work; 
that  in  September,  1911,  the  City  of  Austin  accepted  said  proposal, 
whereby  said  company  acquired  the  franchises  and  rights  under  said 
contract ;  that  thereafter  Johnson,  president  and  director  of  said  com- 
pany, without  authority  and  in  violation  of  his  duty,  wrongfully  pro- 
cured the  issuance  of  said  franchise  and  the  making  of  said  contract 
with  himself  individually ;  that  he  represented  that  he  held  the  same 
in  trust  for  said  company ;  that  the  National  HydrauUc  Construction 
Company  was  incorporated  by  the  H)rdraulic  Properties  Company  un- 
der an  agreement  by  all  the  stockholders  and  directors  that  certam 
assets  should  be  transferred  to  such  National  Company  as  considera- 
tion for  the  issuance  of  the  stodc  of  the  latter  company,  among  which 
was  to  be  included  the  franchise  and  contract  with  the  city  of  Austin; 
that  the  agreement  was  partially  performed,  but  after  the  incorporation 
of  the  National  Company  and  the  assignment  of  certain  letters  patent 
to  it,  defendant  Johnson  and  the  Hydraulic  Properties  Company  aban- 
doned their  purpose,  and  incorporated  the  Southwestern  Power  Com- 
pany for  the  purpose  of  substituting  the  latter  company  for  the  Na- 
tional ;  and  mat  Johnson  duly  assigned  to  said  Southwestern  Com- 
pany the  Austin  franchise  and  contract;  that  thereafter  said  South- 
western Company  attempted,  in  violation  of  sections  16  and  66  of  the 
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Stock  Corporation  Law,  to  quitclaim  and  release  its  interests  in  said 
franchise  to  said  Johnsoii,  with  the  intent  that  same  should  be  by  him 
transferred  as  thereinafter  set  forth;  that  upon  the  incorporation  of 
the  defendant  City  Water  Power  Co.,  defendant  Johnson  assigned,  or 
attempted  to  assign,  said  Austin  franchise  and  contract  to  said  City 
Power  Company  pursuant  to  a  contract  by  said  Johnson  with  said  com- 
pany; that  said  City  Water  Power  Company  has  been  caused  to  be 
incorporated  by  defendant  Johnson  and  his  agents  and  attorneys  for 
the  sole  purpose  of  constructing  and  maintaining  the  Austin  dam  un- 
der said  franchise  and  contract,  and  substantially  the  entire  stock  of 
said  company  was  issued  to  Johnson  and  his  agents;  that  said  City 
Water  Company  has,  since  said  alleged  assignment,  claimed  all  right, 
title,  and  interest  in  said  Austin  contract,  and  is  now  constructing  said 
dam.  Other  facts  are  set  forth  in  respect  to  the  issuance  and  transfer 
of  patents ;  that  at  all  times  mentioned  the  Hydraulic  Properties  Com- 
pany was  insolvent,  or  its  insolvency  imminent,  and  that  the  transac- 
tions set  forth  were  made  with  the  intent  to  give  a  preference  to  said 
Johnson,  and  to  enable  him  to  monopolize  assets  of  said  company  in 
fraud  of  the  rights  of  creditors,  to  the  knowledge  of  the  remaining 
defendants;  that  on  or  about  May  1,  1912,  the  City  Water  Power 
Company  mortgaged  to  the  New  York  Trust  Company  all  its  rights 
as  security  for  an  issue  of  $750,000  bonds,  and  made  a  contract  with 
Bamum  &  Co.  to  sell  part  of  said,  bonds. 

It  would  seem  that  when  a  cause  of  action  is  based  upon  a  scheme 
by  a  director  and  president  of  a  New  York  corporation  by  and  with 
the  incorporation  of  two  other  New  York  corporations,  to  despoil  the 
first  corporation  of  its  property  rights,  in  performance  of  which  he 
caused  a  foreign  corporation  to  be  formed,  to  which  he  assigned  the 
first  corporation's  property  rights,  so  that  upon  the  strength  of  those 
rights  held  by  the  so-formed  foreign  corporation,  it  mortgaged  those 
precise  rights  and  property  to  another  New  York  corporation  to  secure 
its  bonds,  and  made  another  New  York  corporation  its  selling  agent 
therefor,  it  may  fairly  be  said  that  said  cause  of  action  arose  in  New 
York,  especially  when  the  receiver  of  the  first  corporation  undertakes, 
in  the  courts  of  its  own  state,  to  inquire  into  and  set  aside  these  trans- 
actions and  recover  the  property  for  its  creditors  and  stockholders. 

The  fact  that  certain  steps  in  the  general  procedure  were  taken  in 
other  jurisdictions,  even  to  the  extent  of  incorporating  a  foreign  cor- 
poration, does  not  seem  to  me  to  aifect  the  question  of  what  the  cause 
of  action  is  and  where  it  arose.  We  are  not  called  upon  to  pass  upon 
the  complaint  or  speculate  upon  the  prospects  of  ultimate  success. 
We  have  to  ascertain  what  cause  of  action  the  pleader  sets  up,  and . 
see  whether  that  pleaded  cause  arose  in  this  state.  It  seems  to  me  that 
the  cause  of  action  here  sued  upon  does  sustain  the  service  of  a  sum- 
mons upon  the  director  of  a  Connecticut  corporation  living  in  this  state, 
said  corporation  being  alleged  to  be  the  product  of  the  fraud  and  con- 
spiracy alleged,  and  the  recipient  of  the  tangible  results  thereof. 

The  order  appealed  from  should  therefore  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  to  set  aside  the  service  of  the 
summons  denied,  with  $10  costs  to  the  appellant    All  concur. 
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(159  App.  DlT.  240.) 

In  re  BURR'S  ESTATE. 

(Surrogate's  Court,  Cattaraugus  County.    December  24, 1913.) 

WiLM  (I  466*) — CONSTBUOTION — "HOMK." 

A  granddaugbter,  whose  mother  had  died,  and  who  had  been  deserted 
by  her  father,  who  never  contributed  to  her  support,  was  taken  by  tes- 
tator Into  his  own  family  and  cared  for,  clothed,  and  educated  to  some 
extent.  Testator  at  all  times  prior  to  his  death  treated  her  as  liis  own 
child,  and  willed  her  in  addition  to  a  pecuniary  legacy  a  "home"  at  tes- 
tator's homestead  until  she  was  21  years  old.  Held,  that  the  word  "home"' 
was  not  limited  to  a  mere  abiding  place,  but  included  the  right  of  main- 
tenance, board,  clothing,  and  all  necessary  medical  attendance  until  the 
legatee  arrived  at  21,  subject  to  her  duty  to  contribute  such  services  in 
the  home  as  might  be  expected  of  a  girl  of  her  age  and  station  in  life, 
and,  if  she  was  deprived  of  any  of  such  privileges,  she  would  be  oititled 
to  recover  the  fair  and  reasonable  value  thereof  against  the  estate. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  |  966;  Dec.  Dig.  f 
466.» 

For  other  definitions,  see  Words  and  Phrases,  vol.  4.  pp.  3322-3325.] 

Application  for  probate  and  construction  of  the  last  will  of  Stephen 
Burr,  deceased. 

Charles  E.  Congdon,  of  Salamanca,  Special  Guardian  for  Grace 
Lewis,  an  infant  heir  and  legatee. 

James  H.  Burr,  of  Chicago,  Dl.,  in  pro.  per. 

DAVIE,  S.  Stephen  Burr,  a  resident  of  Cattaraugus  county,  died 
November  2,  1913.  He  left  him  surviving  no  widow,  but  left  one  son, 
three  daughters,  and  several  grandchildren,  his  heirs  at  law  and  next 
of  kin,  one  of  whom  is  Grace  Burr  Lewis,  a  daughter  of  Kittie  J. 
Lewis,  a  deceased  daughter  of  the  testator.  He  possessed  real  and  per- 
sonal estate  at  the  time  of  his  decease  of  the  value  of  $5,000.  He  left 
a  last  will  and  testament,  dated  June  11,  1903,  which  is  now  presented 
for  probate.  On  the  return  of  the  citation  for  the  proof  of  such  will 
the  granddaughter  Grace  Burr  Lewis,  by  her  special  guardian,  filed  a 
request  for  a  construction  of  the  provisions  of  the  will  hereinafter 
referred  to  pursuant  to  the  requirement  of  section  2624  of  the  Code 
of  Civil  Procedure.  By  the  terms  of  the  will,  the  decedent  bequeathed 
to  his  son  and  each  of  his  surviving  daughters  and  to  the  granddaugh- 
ter Grace  Burr  Lewis  the  sum  of  $200.  The  item  of  the  will  relating 
to  this  granddaughter  which  is  the  provision  in  controversy  is  as  fol- 
lows: 

"To  my  granddaughter,  Grace  Lewis  two  hundred  dollars  to  be  paid  to  her 
'  when  she  is  twenty  one  years  old,  by  my  executor  and  to  have  a  home  at  my 
homestead  until  she  is  twenty  one  years  old." 

The  residue  of  the  estate  is  devised  and  bequeathed  to  the  son,  the 
living  daughters,  and  granddaughter  Grace  Lewis,  share  and  share 
alike. 

The  only  criticism  which  can  be  passed  upon  the  testamentary  pro- 
vision above  quoted  is  its  element  of  uncertainty  as  to  what  is  meant 

*For  otber  cuss  see  same  topic  A  I  nttmbeb  Is  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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by,  and  what  really  passes  under,  the  bequest  of  a  home  at  the  home- 
stead for  the  granddaughter. 

The  term  "home"  is  not  an  arbitrary  one.  It  may  mean  one  thing 
under  certain  conditions  and  another  thing  under  different  circum- 
stances. Whether  it  is  to  be  limited  to  simply  a  domicile  or  abiding 
place,  or  whether  it  embraces  not  only  shelter  but  food,  clothing,  edu- 
cation, and  medical  attendance  in  case  of  sickness,  must  all  be  deter- 
mined by  the  circumstances  existing  at  the  time  of  the  execution  of 
the  will.  The  authorities  throwing  light  upon  this  question  are  not 
numerous.  In  Lyon  v.  Lyon,  65  N.  Y.  339,  the  sole  question  involved 
was  the  construction  of  the  following  clause  in  the  will  of  the  father 
to  the  parties  to  the  action: 

"I  furthermore  order,  as  long  as  my  two  youngest  daughters  remain  single 
my  home  shall  be  their  home  free  of  expense  as  to  paying  aay  rent  or  privilege 
In  said  house." 

In  the  opinion.  Earl,  C,  says : 

"The  plaintiff  had  always  lived  in  her  father's  bouse  and  been  supported  by 
him.  When  he  provided  that  his  house  should  continue  to  be  her  home,  be 
manifestly  meant  that  she  should  have  such  a  home  as  she  had  had — such  a 
home  as  children  have  in  the  house  of  their  parents  with  whom  they  live. 
The  word  'home'  could  have  been  present  to  his  mind  in  no  other  sense,  and  in 
this  sense  It  Included  maintenance  and  support,  she  rendering  such  services  as 
a  child  under  the  drcn instances  would  be  expected  to  render  in  the  family  of 
her  parent  •  •  •  She  was  single,  needed  a  home  and  support  whUe  single 
and  this  he  intended  to  give  her.  If  be  had  meant  simply  a  room  in  his  house 
he  would  probably  have  used  more  appropriate  language.  He  would  have 
given  her  the  right  to  live  in  the  house  or  more  probably  tb.e  right  to  occupy 
some  definite  portion  thereof." 

In  Soper  v.  Halsey,  85  Hun,  464,  33  N.  Y.  Supp.  105,  the  provision 
of  the  will  under  consideration  was  as  follows : 

"And  I  further  will  and  direct  that  my  said  son  Elmer  shall  have  a  home 
on  my  farm  where  I  now  reside  during  his  natural  life,  if  he  so  elects,  and 
shall  remain  unmarried,  but  he  shall  have  no  right  to  bring  a  wife  on  said 
farm  to  live  In  case  of  his  marriage." 

In  the  opinion,  the  court  says: 

"The  precise  question  here  is  what  the  term  "home'  as  here  employed  was  in- 
tended to  include.  The  court  at  special  term  said  it  meant  only  a  lodging  place 
for  which  Elmer  should  pay  what  it  was  reasonably  worth.  We  are  not  satis- 
fied wltti  this  exposition.  We  think  It  falls  far  short  of  the  benevolent  In- 
tention of  this  prudent  father  towards  his  somewhat  wayward  but  always 
faithful  ^n.  It  is  Impossible  to  restrict  the  meaning  of  the  word  'home'  as 
here  employed  to  mere  shelter  and  a  bed.  Elmer  had  always  had  a  home  on 
the  farm,  and  it  included  subsistence ;  and,  so  we  are  satisfied,  was  the  home 
intended,  to  do  which  hla  father  provided  for  him  by  his  will ;  but  we  do  not 
suppose  that  it  was  intended  that  his  sister,  or  her  grantees  of  the  farm,  should 
support  him  in  idleness.  •  •  •  When  his  father  provided  for  him  a  con- 
tinuance of  his  living  on  the  farm,  we  think  it  fair  to  assume  that  it  was  in- 
tended he  should  continue  to  render  corresponding  services  in  return  there- 
for." 

In  other  cases  it  has  been  held  that  the  term  "home"  included 
board.  Harteau  v.  Harteau,  14  Pick.  (Mass.)  186,  25  Am.  Dec.  372; 
Robinson  v.  Cushman,  2  Denio  (N.  Y.)  152. 
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In  WiDit  V.  CarroB,  13  Md.  459,  where  this  same  subject  was  under 

consideration,  the  court  says : 

"The  word  'home,'  not  only  In  Its  true  etymology,  bat  In  its  ordinary  ac- 
ceptance, means  something  more  genial  than  a  mere  privilege  to  perambnlate 
a  dreary  room." 

The  design  and  intention  of  the  testator  should  be  ascertained,  and 
for  this  purpose  the  court  may  inquire  into  the  conditions  existing  at 
the  time  of  the  execution  of  the  will,  the  value  of  the  estate  and  the  re- 
lations existing  between  the  testator  and  the  beneficiary.  Stimson  v. 
Vroman,  99  N.  Y.  79,  1  N.  E.  147;  Williams  v.  Jones,  166  N.  Y. 
533,  60  N.  E.  240;  Matter  of  Woodward,  167  N.  Y.  28,  60  N.  E.  233. 

In  this  case  the  proof  shows  that  the  mother  of  the  legatee,  Grace 
Lewis,  died  during  the  early  infancy  of  the  legatee.  Her  father  de- 
serted her  and  never  contributed  to  her  support.  Her  grandfather,  the 
testator,  took  her  into  his  own  family,  cared  for,  clothed,  and  educated 
her  to  some  extent,  and  treated  her  at  all  times  with  the  same  care  and 
consideration  as  he  would  his  own  child.  At  the  time  of  making  the 
will  she  was  of  tender  age,  and  the  conditions  were  such  as  to  prompt 
the  testator  to  exercise  a  fatherly  solicitude  for  the  nurture  and  main- 
tenance of  the  granddaughter,  and  accordingly  he  incorporated  the 
provision  referred  to  in  his  will.  Under  such  circumstances  it  must  be 
held  that  the  bequest  to  her  of  a  home  on  the  homestead  trntil  she  be- 
came 21  meant  something  more  than  simply  the  right  to  abide,  that  is. 
have  a  shelter  at  the  homestead  while  such  homestead  was  maintained. 
It  included  the  right  of  maintenance,  board,  clothing,  and  if  necessary 
medical  attendance,  and  such  rights  were  to  continue  for  a  definite 
length  of  time,  that  is,  until  the  girl  had  arrived  at  full  age,  and,  if  she 
be  at  any  time  hereafter  deprived  of  these  rights  by  the  parties  inter- 
ested in  the  estate  either  by  a  sale  or  other  disposition  of  the  home- 
stead, or  by  a  line  of  conduct  on  the  part  of  the  parties  occupying 
the  homestead,  making  it  impossible  for  her  to  reasonably  enjoy  these 
privileges,  she  will  have  a  right  of  action  against  the  estate  to  recover 
the  fair  and  reasonable  value  of  the  privileges  of  which  she  has  been 
so  deprived,  such  value  to  be  determined  when  the  necessity  therefor 
arises.  This  is,  of  course,  under  the  general  trend  of  the  decisions 
referred  to,  coupled  with  the  obligation  on  the  part  of  the  legatee 
of  rendering,  in  the  maintenance  of  such  homestead,  such  service  as 
might  be  reasonably  expected  from  a  girl  of  her  age  and  in  her  station 
in  life.  While  this  provision-  of  the  will  quite  likely  constitutes  no 
actual  lien  upon  the  real  estate  comprising  the  homestead,  yet  it  creates 
a  condition  where,  if  she  is  deprived  of  her  right  to  a  home  there  by 
the  acts  of  those  who  succeed  to  the  property,  she  will  have  a  valid 
claim  against  the  estate  therefor. 

A  decree  will  accordingly  be  entered  in  connection  with  the  probate 
of  the  will  in  conformity  to  the  foregoing  conclusions. 
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(82  Mlac.  Bep.  488.) 

WALD  et  aL  ▼.  WBILHAHBB. 

(Oneida  County  Court    November,  1918.) 

1.  Lahdlobd  and  Tenant  (|  308*)  —  Extension  of  Lease — SufrioutNor  ov 

Evidence. 

Evidence  in  an  action  to  dlspossesa  a  tenant  held  to  sustain  a  finding 
that  an  extension  of  a  lease  upon  wblcb.  defendant  relied  was  indorsed  on 
tlie  lease  after  the  lessor  bad  divested  himself  of  title  by  the  execution  of 
a  trust  deed. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §| 
1314-1316;   Dec  Dig.  |  S08.*] 

2.  Tbuots  ({  25*) — Cbeation  of  Express  Tbust — What  Constitutes. 

Where  an  instrument  designated  a  "trust  deed"  recited  that  the  con- 
veyance was  made  to  the  trustee  to  enable  him  to  sell  so  much  of  the 
proper^  as  was  necessary  and  from  the  proceeds  to  pay  the  grantor's 
debts,  and  that  any  property  remaining  should  be  reconveyed  by  the 
trustee  to  the  grantor,  an  express  trust  and  not  a  mere  power  of  attor- 
ney or  power  in  trust,  was  created. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  {|  34-37;  Dec.  Di|^ 
I  25.»] 

3.  Tbvsts  (S  135*) — ExFBESs  Tbusts — Title  Gonveted  by  Deed. 

A  conveyance  containing  the  usual  operative  parts  of  a  deed  absolute  in 
form,  to  a  trustee  in  trust  to  sell  land  for  a  purpose  authorized  by  stat- 
ute, vests  the  fee  In  the  trustee. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  i  178;  Dec.  Dig.  i 
135.»] 

4.  Tbusts  (i  153*) — Exfbbss  Tbust— Tttlb  Conveted  to  Tbustee— Behewal 

OF  Lease. 

Since,  under  a  deed  conveying  leased  premises  to  the  grantee  in  trust 
to  sell  for  a  purpose  authorized  by  statute,  the  fee  to  the  property  vests 
in  the  trustee,  the  lessee,  under  a  renewal  of  the  lease  made  by  the  grantor 
after  execution  of  the  deed,  takes  subject  to  be  divested  of  his  possession 
by  a  sale  made  by  the  trustee  in  performance  of  the  trust  even  conceding 
tibat  the  grantor  reserved  the  right  to  lease  and  receive  the  rents. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  |  198 ;  Dec.  Dig.  i 
183.»] 

5.  Tbusts  (j  134») — Conveyance  to  Tbustee — Title  Conveyed. 

A  conveyance  to  a  trustee  vests  In  Iilm  such  title  as  will  enable  him  to 
execute  his  trust 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  CJent  Dig.  |  177;  Dec.  Dig.  f 
184.»] 

6.  Tbusts  (S  134*)— Oonveyanob  to  Tbustee— Trruc  C!ontbted. 

Whether  a  conveyance  to  a  trhstee  vests  the  fee  in  him  dejwnds  niton 
the  grantor's  intention  as  gleaned  from  the  instrument 

[Ed.  Note.— For  other  cases,  see  TrustSt  Cent  Dig.  {  177;  Dec  Dig.  i 
134.*] 

7.  Witnesses  (f,  169*)— Competency — Tbansaotions  with  Deceased  Pebson. 

In  an  action  to  dispossess  a  tenant  holding  under  a  renewal  of  a  lease, 
claimed  to  have  been  made  by  the  lessor  after  he  had  divested  hinrnoif  of 
title  by  the  execution  of  a  trust  deed,  defendant's  testimony  as  to  when 
he  first  saw  the  indorsement  of  renewal  upon  the  lease  when  the  landlord, 
since  deceased,  was  not  present  was  properly  excluded,  under  Code  Civ. 
Proc.  f  829,  rendering  testimony  relevant  to  transactions  with  a  deceased 
person  incompetent;    the  question  calling  for  same  being  merely  an  in- 

•For  other  cans  Ma  isme  toplo  A  I  mnaaa  la  D«o.  *  Am.  Diss.  U07  to  dato,  *  Rap'r  Indazis 
144N.Y.S.— 69 
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genlona  attempt  to  establish  the  date  of  a  transactton  between  tbe  wUikh 
and  a  deceased  person. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  H  629,  064,  e6&- 
669,  671-682 ;    Dec.  Dig.  i  159.*]   , 

Appeal  from  Justice  Court. 

Summary  proceedings  by  Michael  A.  Wald  and  another  against 
George  J.  Weilhamer.  From  a  final  order  dispossessing  defendant, 
he  appeals.    Affirmed. 

P.  H.  Fitzgerald,  of  Utica,  for  appellant 
Grant  &  Wager,  of  Utica,  for  respondents. 

HAZARD,  J.  Defendant  was  a  tenant  under  a  lease  of  the  prem- 
ises in  question,  executed  by  one  I.  A.  Williams,  the  term  of  which 
expired  March  31,  1913.  On  tiie  1st  day  of  February,  1909,  and 
after  the  date  of  said  lease,  and  while  defendant  was  in  possession  of 
the  premises  in  question  thereunder,  Williams  gave  what  has  been 
called  a  "trust  deed,"  conveying  a  number  of  parcels  of  real  estate, 
including  that  leased  to  the  defendant,  to  his  son,  Aras  J.  Williams, 
"as  trustee."  The  deed  recites  that,  because  of  the  grantor's  advancing 
years  and  physical  infirmities,  it  is  difficult  for  the  party  of  the  first 
part  to  transact,  do,  and  perform  everything  and  all  the  details  which 
are  necessary  to  transact,  do,  and  perform  about  and  in  relation  to 
his  various  properties,  etc.,  acknowledges  receipt  of  a  good  and  valu- 
able consideration,  contains  a  description  of  a  number  of  parceb  of 
real  estate,  and  concludes  as  follows : 

"Together  with  the  appurtenances;  and  all  the  estate  and  rights  of  the 
said  party  of  the  first  part  in  and  to  said  premises. 

"To  haye  and  to  hold  the  above-granted  premises  nnto  the  said  party  of 
the  second  part  as  tmstee  and  his  assigns  forever. 

"This  conveyance  Is  Intended  to  create  an  express  tmst  and  vest  the  same 
In  the  party  of  the  second  part  as  trustee,  for  the  pnrpose  of  selling  the  above- 
described  property,  or  as  much  thereof  as  may  be  necessary,  for  the  benefit 
of  the  Utica  Trust  &  Deposit  Company  of  Utica,  N.  Y.,  and  the  Citizens'  Trust 
Company  of  Utica,  N.  Y.,  creditors  of  the  party  of  the  first  part  The  benefit 
herein  provided  for  the  said  companies  Is  to  pay  to  them  from  the  proceeds 
of  sales  of  said  property,  so  far  as  may  be  necessary,  ratably  and  in  propor- 
tions to  the  obligations  which  they  severally  now  hold  against  the  party  of  tbe 
first  part  It  is  expressly  herein  and  hereby  provided  that,  as  soon  as  the 
presdit  Uabllltite  and  obligations  of  the  party  of  the  first  part  to  the  aforesaid 
trost  companies  shall  be  paid  or  discharged,  the  party  of  the  second  part 
shall  reconvey  to  the  party  of  the  first  part  all  of  the  above-described  premis- 
es, or  all  of  such  part  or  parts  thereof  as  shall  not  have  been  sold  by  the  par- 
ty of  the  second  part  under  and  by  virtue  of  this  Instmment" 

The  lease  under  which  Weilhamer  held  the  premises  in  question 
was  executed  b  duplicate,  and  upon  both  duplicates  there  appears 
the  following  indorsement : 

"This  lease  Is  hereby  extended  to  the  party  of  the  second  part  for  a  farther 
term  of  five  years  (6  years)  from  March  Slst,  1913,  to  the  31st  day  of  March, 
nineteen  hundred  and  eighteen  (1918). 

"[Signed]    I.  A.  WiUlams,  O.  Joseph  WeUhamer." 

[t]  It  will  be  observed  that  this  indorsement  bears  no  date,  and 
the  question  of  when  it  was  indorsed  upon  the  lease  was  the  real  ques- 
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tion  of  fact  litigated  before  the  jury  in  the  court  below.  Defend- 
ant, of  course,  could  not  testify,  but  it  was  testified  to  by  the  two 
petitioners,  and  also  by  an  employe,  that  on  one  or  more  occasions 
defendant  had  admitted  that  the  indorsement  was  made  after  the  giving 
of  the  trust  deed.  These  admissions  defendant  denied,  and  he  was 
to  some  extent  corroborated  in  his  denial  by  one  witness.  The  jury  has 
found  against  him,  and  it  cannot  be  said  that  that  finding  is  not  sup- 
ported by  the  evidence ;  in  fact,  it  would  appear  that  there  is  a  clear 
preponderance  of  evidence  at  least  in  point  of  numbers  in  favor  of  the 
petitioners.  I  think  that  for  the  purposes  of  this  appeal  the  finding  of 
the  jury  must  be  sustained  as  in  favor  of  the  petitioners,  and  that  we 
must  go  into  a  consideration  of  the  points  of  law  involved  in  this  case 
with  tfie  a^umption  that  the  indorsement  of  renewal  was  made  upon 
the  lease  by  I.  A,  Williams  after  he  had  executed  the  trust  deed  above 
referred  to.  There  is  certainly  nothing  in  the  return  which  will  war- 
rant a  reversal  on  the  facts,  and  I  think  the  findings  of  the  jury  should 
therefore  stand. 

We  thus  come  to  the  first  question  of  law,  the  effect  of  the  indorse- 
ment in  question,  and  whether  I.  A.  Williams,  having  executed  the 
trust  deed  to  his  son,  had.  any  right  or  power  to  make  the  extension 
agreement  on  the  lease,  and  whether  the  petitioners  are  bound  by  it. 
It  seems  that  the  parcel  in  question  was  conveyed  by  the  trustee  to  one 
of  the  trust  companies  mentioned  in  the  trust  deed  as  a  creditor,  and  by 
that  trust  company  conveyed  to  the  petitioners. 

[21  The  character  and  effect  of  the  trust  deed  is  assailed  by  the 
appellant.  He  urges  that  it  is  nothing  more  than  a  power  of  attorney, 
or  power  in  trust,  and  contends  that  the  title  to  the  property  remained 
in  the  grantor,  I.  A.  Williams.  He  relies  in  support  of  this  contention 
solely  upon  the  case  of  Heermans  v.  Robertson,  64  N.  Y.  332.  That 
case,  so  far  as  the  facts  and  circumstances  involved  are  concerned,  is  in 
certain  particulars  quite  similar  to  the  case  at  bar;  but  after  a  careful 
examination  of  it  I  am  utterly  unable  to  agree  with  appellant's  conten- 
tion that  it  furnishes  uncontrovertible  authority,  or  in  fact  any  author- 
ity, for  a  reversal  of  this  judgment.  Heermans  v.  Robertson  was  de- 
cided upon  the  grounds:.  First,  that  the  conveyance  in  that  case 
amounted  only  to  a  power;  and,  second,  did  not  create  any  of  the 
express  trusts  authorized  by  the  revised  statutes.  See  Heermans  v. 
Burt,  78  N.  Y.  259,  where  it  is  said,  at  page  266: 

"Sucb  a  power  clearly  vests  no  title  In  tbe  grantee,  bnt  leaves  it  in  the 
grantor." 

A  careful  reading  of  Heermans  v.  Robertson  makes  both  of  these 
propositions  apparent    It  was  said: 

"By  constming  tlie  trtut  as  a  power  the  Interests  of  all  are  as  effectually  se- 
cured as  it  tbe  legal  estate  passed  to  the  tmstee." 

The  object  of  the  statute  law  involved  is  discussed  upon  the  same 
page,  where  it  is  stated  to  have  been  to  limit  and  restrict  express  trusts 
to  cases  in  which  it  was  necessary  for  the  protection  of  tliose  interested 
that  the  title  or  possession  should  vest  in  the  trustee,  and  it  is  said  that 
where  no  such  necessity  exists  the  intent  of  the  statute  was  that  the 
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trust  should  be  executed  as  a  power  and  without  vesting  the  legal  title 
or  possession  in  the  trustee.  The  fact  is  tiien  commented  upon  that 
"there  is  no  express  trust  created  for  the  sale  of  lands  for  the  pay- 
ment of  debts  by  the  instrument  under  consideration,"  in  which  par- 
ticular that  case  is  exactiy  the  opposite  of  the  one  at  bar.  Again  it  is 
said(64N.  Y.  343): 

"An  intent  to  create  an  express  trust  will  not  be  presumed  in  the  absence 
of  an  express  declaration  to  that  effect,  when  the  whole  purpose  of  the  deed. 
without  peril  to  the  rights  of  any  i)erBon,  can  be  accomplished  under  a  power 
confirmed  by  the  deed." 

Here  again  we  have  two  important  circumstances  differentiating  tiiat 
case  from  the  one  at  bar.  In  the  first  place,  "the  intent  to  create  an 
express  trust"  is  clearly  expressed  in  the  deed  from  Williams  to  his 
son.  He  says  so  specifically.  On  the  other  hand,  the  "whole  purpose 
of  the  deed"  in  the  case  at  bar  was  to  enable  the  grantee  to  sell  the 
land  in  question  for  the  benefit  of  certain  creditors.  Beyond  all  argu- 
ment, in  order  to  carry  out  the  terms  of  the  trust  and  its  very  purpose, 
the  trustee  must  have  the  power  to  convey  an  estate  in  fee  simple  abso- 
lute, otherwise  the  entire  deed  and  the  transaction  as  a  whole  neces- 
sarily comes  to  nothing.  We  have  thus  the  three  salient  points :  First, 
that  the  deed  in  the  case  at  bar  is  for  a  purpose  recognized  by  the 
statute.  Real  Prop.  Law  (Consol.  Laws  1909,  c.  SO)  §  96,  par.  1.  Sec- 
ond, that  the  intent  to  create  an  express  trust  is  obvious,  being  clearly 
and  specifically  expressed.  Third,  that  the  whole  purpose  and  object 
of  the  deed  is  to  enable  the  grantee  to  convey  the  estate  in  fee  simple 
absolute.  All  of  these  important  points  differentiate  the  case  so  clearly 
from  that  of  Heermans  v.  Robertson  that  I  must  decide  that  it  is 
not  in  point,  or  at  least  that  it  is  not  a  controlling  authority  in  favor 
of  appellant's  contention. 

[5]  The  legal  question  remains  as  to  whether  L  A.  Williams  in 
and  by  his  trust  deed  vested  the  titie  to  the  real  property  in  question 
in  his  son,  or,  what  amounts  to  about  the  same  thing,  whether  by  that 
trust  deed  he  divested  himself  of  the  legal  title  to  said  property.  There 
can  be,  I  think,  no  question  but  that  a  conveyance  containing  the  usual 
"operative  parts"  of  a  deed  absolute  in  form,  to  a  trustee  in  trust 
to  sell  the  lands,  for  a  purpose  authorized  by  the  statute,  vests  the  fee 
to  the  property  in  the  trustee.  Parsons  v.  lUiodes,  22  Hun,  80.  By  so 
doing  the  grantor  divested  himself  of  all  title,  legal  and  equitable,  to 
the  property.  Briggs  v.  Davis,  21  N.  Y.  574.  This  latter  case  it  seems 
to  me  is  very  much  in  point  here,  and  I  think  is  decisive  in  this  branch 
of  the  case  at  bar.  As  we  have  already  said,  it  in  the  nature  of  things 
became  necessary  to  have  the  fee  vested  in  the  trustee. 

"A  less  estate  would  not  be  sufficient  to  satisfy  the  purposes  of  the  trast" 
Bennett  v.  Oarlock,  79  N.  T.  817,  35  Am.  Bep.  617. 

[4]  However,  there  remains  a  difficulty  in  this  case,  due,  perhaps, 
to  the  unfortunate  wording  of  the  trust  deed.  It  will  be  observed 
from  the  part  hereinbefore  quoted  that  the  conveyance  is  stated  to  be 
"for  the  purpose  of  selling  the  above-described  property."  A  question 
arises  as  to  whether  the  intention  of  the  grantor  was  that  he  should 
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reserve  in  himself  the  right,  perhaps,  to  the  physical  possession  of  the 
property,  or,  at  least,  the  right  to  rent  the  same  and  receive  the  income 
thereof.  Aside  from  the  clause  last  above  quoted,  this  theory  finds 
further  support  in  the  language  of  the  trust  deed,  to  the  effect  that 
the  debts  of  the  grantor  to  the  two  trust  companies  are  to  be  paid 
"from  the  proceeds  of  sales  of  said  property,"  thereby  apparently  ex- 
cluding any  other  income  or  receipts  from  the  property,  which  would 
of  course  exclude  rent  It  is  perhaps  unnecessary  to  decide  this  par- 
ticular point,  because,  I  think,  and  have  held,  that  both  the  language 
of  the  deed  and  the  effect  of  the  statute  are  to  transfer  a  fee  to  the 
grantee  as  trustee,  and,  even  if  we  may  assume  for  the  sake  of  the 
argument  that  the  grantor  reserved  the  right  to  rent  and  receive  rents, 
I  think  it  must  necessarily  follow  that  any  lease  or  renewal  of  a  lease 
■which  he  might  make  after  the  execution  of  the  trust  deed  would  be 
subject,  and  the  lessee  would  take  subject,  to  be  divested  of  his  pos- 
session by  a  sale  made  by  the  trustee  in  the  performance  of  his  trust. 
See  Briggs  v.  Davis,  21  N.  Y.  577. 

Nor  do  I  think  there  is  any  injustice  involved  in  this  proposition. 
The  jury  has  decided  that  the  extension  agreement  was  made  after 
the  trust  deed  was  given.  The  latter  had  been  promptly  recorded, 
and  the  tenant,  the  defendant  here,  presumably  had  notice  and  knowl- 
edge of  it.  It  does  not  seem  to  be  fair  or  just,  and  I  think  it  is  not  legal 
to  say,  that  Williams  might  execute  a  deed  to  a  trustee  authorizing 
the  latter  to  sell  certain  of  his  real  estate,  or  all  of  it,  for  the  benefit 
of  his  creditors,  and  still  reserve  in  himself  the  right  to  make  leases,  or 
to  extend  leases,  which  would  seriously  impair  the  salability  of  the 
property  in  question.  No  one  would  buy  the  property  at  a  fair  price 
under  such  a  state  of  affairs.  If  I.  A.  Williams  could  extend  a  lease 
for  5  years,  he  might  have  extended  it  for  50  years,  or  given  a  new  one 
for  any  term  he  saw  fit.  See  Real  Prop.  Law,  §§  100,  101.  It  will 
be  noticed  that  in  the  latter  section  it  is  said  that  section  101  shall 
not  prevent  any  person  creating  a  trust  "from  granting  or  devising 
the  property,  subject  to  the  execution  of  the  trust."  It  seems  to  me 
that  this  contains  the  law  on  the  subject,  assuming  (without  deciding) 
that  Williams  had  reserved  the  right  to  the  rents  of  the  property,  that 
his  rights,  viz.,  his  rights,  remaining  in  the  property,  for  instance,  to 
lease  it,  etc.,  were  "subject  to  the  execution  of  the  trust."  It  follows 
that  any  lease  he  might  give,  or  any  extension  of  any  outstanding  lease, 
would  be  subject  to  and  defeated  by  a  sale  of  the  property  by  the 
trustee  in  pursuance  of  "the  execution  of  the  trust." 

[5]  A  conveyance  to  a  trustee  vests  in  him  "such  title  as  will  enable 
him  to  execute  his  trust."  Matter  of  Tompkins,  154  N.  Y.  634,  644,  49 
N.  E.  135,  138.  It  is  held  that  a  conveyance  in  trust  (by  will)  gave  the 
trustee  the  entire  legal  estate  in  the  land,  subject  to  the  right  of  the 
grantor  to  enforce  performance  to  the  trust  in  equity ;  and  .tiiat  a  deed 
thereafter  given  by  the  grantor  passed  nothing  to  the  grantee,  but  an 
equitable  right  to  enforce  the  performance  of  the  trust  Duvall  v. 
English  E.  L.  Church,  53  N.  Y.  500. 

[8]  There  are  many  cases  in  which  the  ultimate  fee  to  the  prop- 
erty is  not  necessarily  or  clearly  disposed  of  by  the  will  or  deed,  and  in 
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which  the  question  of  where  the  fee  is  located  has  been  the  subject  of 
much  litigation.  Such  were  the  cases  of  Matter  of  Tienken,  131  N. 
Y.  391,  30  N.  E.  109,  and  Matter  of  L'Honunedieu  (C.  C.)  138  Fed 
606.  In  these  and  many  similar  cases  it  has  been  held  that  the  trus- 
tee took  a  limited  estate  only,  the  ultimate  title,  viz.,  the  estate  of 
inheritance,  being  vested  in  others.  That  was  so  because  the  scheme 
of  the  will  or  conve3rance  definitely  so  provided,  or  perhaps  failed  to 
locate  it.  The  trustees  were  held  vested  -with  a  title  commensurate 
with  the  equitable  estate  created,  and  the  remainder  was  not  permitted 
to  wander  around  in  empty  space,  but  was  held  vested  in  those  desig- 
nated in  the  will  as  the  ultimate  beneficiaries.  It  was  held  in  both  of 
these  cases  that  the  power  of  sale  in  both  trustees  did  not  enlai^ 
their  estate.  The  question  of  the  vesting  of  the  fee  is  one  of  intention 
on  the  part  of  the  grantor  to  be  gleaned  from  the  instrument  Morse 
V.  Morse,  85  N.  Y.  53. 

I  think  the  intention  of  the  testator  in  the  case  at  bar  to  vest  an  es- 
tate in  fee  in  his  trustee  cannot  be  gainsaid.  If  any  doubt  existed  on 
that  subject,  it  is  eliminated  by  the  concluding  provision  of  the  trust 
deed,  which  provides  that,  as  soon  as  the  grantor's  obligations  to  the 
two  trust  companies  shall  be  paid  or  discharged,  the  trustee  "shall  re- 
convey  to  the  party  of  the  first  part  all  of  the  above-described  prem- 
ises, or  all  of  such  part  thereof  as  shall  not  have  been  sold  l^  the 
party  of  the  second  part  under  and  by  virtue  of  this  instrument."  I 
therefore  hold  that  the  extention  agreement  indorsed  upon  liie  lease 
in  question  by  I.  A..  Williams  was  subject  to  be  defeated  and  was  de- 
feated by  a  sale  of  the  property  by  the  trustee.  It  therefore  follows 
that  the  term  of  the  defendant's  lease  ended  on  the  31st  day  of  March, 
1913,  and  that  the  petitioners  were  entitled  to  an  order  (Uspossessing 
defendant  because  of  the  expiration  of  his  term,  providing  no  errors 
were  committed  on  the  trial. 

[7]  While  defendant  was  being  examined  as  a  witness,  he  was 
asked  this  question: 

"Wben  did  you  first  see  defendant's  Bxblblt  1  for  identiflcation  when  it  had 
all  the  writing  on  it  that  it  has  now,  except  the  certificate  or  recording  in 
1912,  not  in  the  presence  of  I.  A.  WiUlamsr' 

This  was  objected  to  and  excluded  on  the  ground  that  defendant 
was  incompetent  to  testify  under  section  829  of  the  Code  of  Civil 
Procedure,  and  it  is  urged  by  appellant  that  that  ruling  constitutes  re- 
versible error.  Exhibit  1  was  the  lease  in  question,  and  the  question 
may  be  simplified  for  the  purpose  of  our  consideration  by  reducing  it  to 
something  like  the  following  form :  When  did  you  first  see  the  indorse- 
ment of  renewal  upon  the  lease  when  I.  A.  Williams  was  not  present  ? 

There  is  no  other  conceivable  purpose  for  the  evidence  except  to 
establish  by  the  testimony  of  Weilhamer,  a  party  to  the  extension, 
which  clearly  was  a  transaction  with  I.  A.  Williams,  now  deceased,  the 
date  when  the  extension  was  signed,  and,  presumably,  it  was  sought 
to  show  in  that  manner  that  the  assignment  antedated  the  trust  dwd. 
The  question  was  ingenious.  In  terms  it  excludes  the  presence  of  the 
deceased  person.  However,  the  fact  remains  that  Weilhamer  could 
not  have  seen  the  indorsement  before  it  was  put  tiittt,  and  the  ques- 
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tion  is  whether  he  should  have  been  permitted  to  have  testified  that 
at  some  time  in  the  absence  of  the  deceased  person  he  saw  this  indorse- 
ment in  question,  and  should  be  permitted  to  state  when  he  did  see 
it.  This,  of  course,  excludes  the  actual  transaction  of  the  signing  of 
the  extension  by  Williams,  but  presumably  when  Williams  and  Weil- 
hamer  had  signed  the  extension,  or  soon  thereafter,  they  parted.  As 
soon  as  the  door  was  closed  between  them,  Weilhamer  might  have 
"seen  Exhibit  1  in  its  present  condition,  not  in  the  presence  of  I.  A. 
Williams."  Can  he  be  permitted  to  testify  as  to  the  time  when  that 
was? 

In  support  of  the  contention  that  he  can,  appellant  cites  a  number 
of  cases.  Amon^  them  is  that  of  Wadsworth  v.  Heermans,  85  N.  Y. 
639.  This  case  mvolved  a  question  to  a  witness  as  to  whether  at  a 
certain  date  the  name  of  a  party  since  deceased  had  been  inserted  as 
assignee  in  the  usual  indorsement  found  on  the  back  of  stock  certifi- 
cates. The  trial  court  permitted  the  witness  to  answer  upon  the 
grounds : 

"We  do  not  think  the  Inqtilry  involved  any  personal  transaction  between 
Hill  and  FeUows.  It  respected  merely  the  then  condition  of  the  bond.  It 
neither  affirmed  nor  negatived  any  per^nal  transaction  between  the  two.  The 
insertion  of  his  name  in  the  blank  might  well  have  been  the  separate  and 
lnd^)«ident  act  of  FeUowa" 

It  seems  to  me  that  this  state  of  facts  must  be  differentiated  from 
those  in  the  case  at  bar.  In  that  case  the  physical  condition  of  the 
bond  as  concerned  the  filling  in  of  an  indorsement  was  at  issue,  and 
evidence  on  that  point  was  received,  upon  the  theory  that  the  filling  in 
of  that  name  was  or  might  have  been  ex  parte,  and  was  not  in  the  na- 
ture of  things  a  two-party  transaction ;  whereas  in  the  case  at  bar  we 
have  a  two-party  agreement  signed  by  the  dead  man  and  the  witness. 
The  decedent's  signature  is  admitted,  and  the  sole  conceivable  object 
of  the  testimony  offered  was  to  establish  the  date  when  the  extension 
agreement  was  signed,  clearly  a  transaction  inhibited.  Furthermore  it 
clearly  appears  from  a  careful  reading  of  the  Wadsworth  v.  Heermans 
case  that  the  evidence  of  Hill  was  to  the  effect  that,  at  the  time  in 
question,  the  name  of  the  decedent  was  not  then  in  the  indorsement. 
The  case  is  near  the  border  line,  but  lacks  much  of  being  an  authority 
as  claimed  by  defendant  here.  Furthermore,  the  evidence  offered  was 
negative  and  served  to  controvert  negatively  evidence  offered  by  the 
plaintiff,  a  fact  which  brings  that  case  within  the  ruliiu;s  of  a  line 
of  cases  cited  by  appellant.  Among  them  is  Funson  v.  Salisbury,  15 
App.  Div.  214,  44  N.  Y.  Supp.  205,  which  seems  to  be  authority  for 
the  proposition  that,  where  plaintiff  had  produced  a  witness  who 
swore  that  he  had  seen  a  bill  of  sale  from  the  defendant  in  the  posses- 
sion of  a  woman  since  deceased,  it  is  error  to  refuse  the  defendant  per- 
mission to  deny  that  he  ever  signed  such  a  paper,  "even  although  the 
ultimate  result  of  such  testimony  was  to  negative  the  occurrence  of  a 
personal  transaction  between  himself  and  the  deceased."  To  the  same 
effect  is  Lewis  v.  Merritt,  98  N.  Y.  206,  in  which  the  ruling  with 
reference  to  this  kind  of  evidence  is  clearly  stated.  Pinney  v.  Orth,  88 
N.  Y.  447,  cited  by  appellant,  is  a  case  where  a  witness  had  testi- 
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fied  to  the  details,  including  time  and  place  of  20  interviews  between 
decedent  and  defendant,  and  it  was  held  that  one  could  not  testify  that 
any  particular  communication  or  transaction  did  or  did  not  take  place, 
but  that  section  829  did  not  go  so  far  as  to  "preclude  the  survivors 
from  testifying  to  extraneous  facts  or  circumstances,  which  tended  to 
show  that  a  witness  who  has  testified  affirmatively  to  such  a  transac- 
tion or  communication  has  testified  falsely."  As,  for  example,  that 
witness  was  then  absent  from  the  country.  The  evidence  offa-ed  by 
defendant  could  not  be  received  to  contradict  anything  with  reference 
to  it  that  was  offered  by  plaintiff.  All  there  was  on  that  subject  or 
along  that  line  was  the  testimony  of  the  trustee,  Aras  J.  WUliams, 
whose  testimony  was  to  the  effect  that  he  did  not  know  when  the  in- 
dorsement was  made,  nor  when  he  first  saw  it.  This  is  purely  negative 
and  does  not  require  or  permit  any  such  testimony  as  was  offered  by 
defendant  to  rebut  it,  because  there  was  nothing  to  rebut 

In  passing  upon  this  ingenious  attempt  to  establish  the  date  of  the 
transaction  between  the  witness  and  the  deceased  person,  we  must  con- 
sider the  purposes  of  the  statute,  section  829  of  the  Code  of  Civil 
Procedure,  as  applied  to  this  particular  case.  It  is  a  matter  of  the 
utmost  importance  in  this  case  as  to  when  the  indorsement  of  the  ex- 
tension was  made  upon  the  lease,  Exhibit  1.  Clearly  the  making  of 
that  indorsement  is  a  transaction  or  communication  between  Weil- 
hamer,  the  defendant,  and  the  decedent,  I.  A.  Williams.  Griswold 
v.  Hart,  205  N.  Y.  397,  98  N.  E.  918,  42  L.  R.  A.  (N.  S.)  320.  I 
think  the  law  involved  in  the  subject  is  very  tersely  stated  in  one  of  the 
headnotes  to  the  case  of  Chft  v.  Moses,  112  N.  Y.  426,  20  N.  E.  392, 
which  says: 

"Said  Code  not  only  prohibits  direct  testimony  of  tbe  snrvlTor  that  a  per- 
sonal transaction  did  or  did  not  take  place,  but  also  problMta  Ms  testifying 
to  what,  on  its  face,  may  seem  an  independent  fact,  when  it  appears  by  other 
evidence  that  It  had  Its  origin  in  or  directly  resulted  from  a  personal  trans- 
action, he  may  not  testify  to  subsidiary  facts  which  originated  In  or  proceeded 
from  such  a  transaction." 

Now,  clearly  the  question  of  when  Weilhamer  might  have  first  seen 
the  indorsement  in  question,  "when  I.  A.  Williams  was  not  present," 
is  utterly  immaterial,  except  for  one  purpose,  and  that  purpose  is  ob- 
viously the  one  stated,  viz.,  to  establish  the  fact  of  its  existence.  Can 
he  be  permitted  to  say  that  after  he  had  closed  the  door  and  left  I.  A. 
Williams  he  saw  the  indorsement  signed  by  I.  A.  Williams?  If  he 
can,  I.  A.  Williams  is  not  alive  to  contradict  that  it  was  there  to  be 
seen  at  that  particular  time,  and  it  seems  to  me  to  be  absolutely  clear 
that  that  fact  should  prevent  the  defendant  from  giving  the  testimony 
offered.  To  hold  otherwise  would  be  "to  allow  an  interested  party  to 
give  testimony  against  the  successor  in  interest  of  a  deceased  person 
relating  to  matters  which  the  death  of  the  deceased  had  placed  beyond 
the  power  of  the  adverse  party  to  contradict."  It  is  unfortunate  that 
the  extension  agreement  does  not  bear  any  date.  That  fact  may  have 
an  innocent  explanation;  the  date  may  have  been  omitted  merely 
through  inadvertence;  but  its  absence  inevitably  casts  more  or  less 
suspicion  upon  the  instrument,  in  view  of  the  circumstances  of  this 
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case.  I  cannot  believe  that  it  would  be  either  fair  or  legal  to  permit 
Mr.  Weilhamer  to  testify  in  effect  to  the  date  of  that  indorsement, 
when  Mr.  Williams  is  not  alive  to  contradict  him.  I  therefore  reach 
the  conclusion  that  the  ruling  in  the  court  below  was  correct. 

The  judgment  may  therefore  be  affirmed. 

Judgment  affirmed. 


(82  Misc.  Bep.  468.)  < 

BfABX  T.  LOCOMOBILB  GO.  OF  AHBRIOA. 
(City  Court  of  New  Tork,  Trial  Term.    November,  VMS.) 

1.  Saues  (g  273*) — IicFLiED  Wabsaktt  or  FimxsB. 

Where  a  buyer  ordered  an  automobile  truck  for  tbe  purpose  of  carrying 
asphalt,  which  purpose  was  known  to  the  manufacturer,  there  was  an  Im- 
plied warranty,  under  Personal  Property  Law  (Consol.  Laws,  c.  41)  i  96, 
as  amended  by  Laws  1911,  c.  571,  relative  to  implied  warranties,  that  the 
truck  was  reasonably  fit  for  the  purpose  for  which  it  was  bought 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  fi  77^776;  Dea  Dig. 
1273.*! 

2.  SALBS  (I  288*) — ^IHFLIBD  WABRANtT — ^AOOKPTANOK  OF  PBOFBBTT. 

Under  Personal  Property  Law  (Consol.  Laws,  c.  41)  {|  82-168,  as 
amended  by  Iiaws  1911,  c.  S71,  an  implied  warranty,  contrary  to  the  com- 
mon law,  will  snrvlTe  acceptance  of  the  goods  bought,  though  the  defects 
be  not  latent 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  f{  817-828 ;  Dec.  Dig. 
i  288.'] 

•.Sales   ({  347*)  —  Ixpuxd   Wabsantt  —  Whkn   Avaiiablb  —  CoHDznoNS 
Pbecedxnt. 

.  Where  a  dealer  in  automobile  trucks  ordered  a  truck  from  a  manu- 
facturer to  be  used  to  carry  asphalt,  delivery  being  made  direct  to  the 
dealer's  customer,  and  the  truck  proved  unsatisfactory,  but  the  customer 
continued  to  use  It  in  his  business,  and  made  no  offer  to  return  it  or  to 
otherwise  conform  to  the  provisions  of  Personal  Property  Law  (Cionsol. 
Laws,  c.  41)  S  150,  as  amended  by  Laws  1911,  c.  671,  prescribing  the  con- 
ditions precedent  to  a  buyer's  right  to  rely  upon  an  implied  warranty 
after  acceptance  of  the  goods,  the  dealer  could  not,  in  an  action  against 
him  for  the  price,  set  up  as  a  defense  breach  of  an  implied  warranty  that 
the  truck  was  reasonably  fit  for  the  purpose  for  which  it  was  sold. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §§  962-972 ;  Dec.  Dig. 
i  347.*] 

Action  by  George  B.  Marx  against  the  Locomobile  Company  of 
America  to  recover  the  purchase  price  of  a  truck  ordered  by  defend- 
ant from  plaintiff.    Judgment  for  plaintiff. 

Abraham  Nelson,  of  New  York  City,  for  plaintiff. 
Niles  &  Johnson,  of  New  York  City,  for  defendant 

GREEN,  J.  This  action  is  brought  by  the  plaintiff,  a  manufacturer 
of  wagons  and  automobile  trucks,  against  the  defendant,  to  recover  the 
purchase  price  of  a  truck  ordered  by  the  defendant  from  the  plaintiff. 
The  order  was  in  writing,  and  provided  for  the  manufacture  of  a  cer- 
tain type  of  wagon,  designated  in  a  catalogue  issued  by  the  plaintiff  as 
"Type  18,"  and  contained  certain  paiticular  specifications  as  to  the 
lining  of  the  body  with  asbestos  and  extra  steel  plates.    The  truck 

•For  oUi«r  caMS  ■••  fam*  topic  ft  !  ncubbs  in  Doc.  *  Am.  Dlgi.  1907  to  date,  A  Rep*r  lodezoa 
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•was  delivered  to  the  defendant's  customer.  The  track  was  to  be  nsed 
to  carry  asphalt,  and  the  purpose  of  its  use  was  made  known  to  the 
manufacturer. '  After  being  in  use  for  some  time,  it  appears  from  the 
evidence  on  the  trial  that  it  worked  unsatisfactorily  for  a  number  of 
reasons;  the  chief  among  which  being  that  the  heat  of  the  asphalt 
caused  in  some  way  the  iron  to  warp,  and  consequently  that  the  car- 
riage or  body  of  the  truck  would  not  work  properly,  and  that  the  iron 
channels  became  out  of  order  and  necessitated  the  employment  of  a 
number  of  men  to  lower  and  raise  the  body  of  the  tra(^  when  it  was 
required  to  unload  the  wagon  or  to  replace  the  body  after  a  load  of 
asphalt  had  been  dumped  upon  the  ground.  Notwithstanding  this  ap- 
parent alleged  defect  in  the  operation  of  the  wagon,  the  evidence  is 
uncontradicted — in  fact,  the  defendant  admits — that  the  truck  has  been 
used  by  the  defendant's  customer,  and  is  still  being  used  up  to  the 
present  time,  in  the  regular  course  of  business,  al^ough  with  some 
difficulty,  and  some  additional  expense,  as  claimed  by  tibe  defendant, 
in  that,  where  one  man  was  supposed  to  operate  the  truck,  more  are 
required  on  account  of  its  improper  operation.  The  case  came  on  for 
trial,  and  upon  the  facts  in  the  case  a  verdict  was  directed  for  the 
plaintiff.  A  motion  was  thereupon  made  to  set  aside  the  verdict,  and 
this  motion  is  now  before  the  court. 

[1]  Whatever  rights  the  respective  parties  to  this  action  have  arise 
and  must  be  determined  under  their  contract  and  the  sales  law,  being 
sections  82  to  158  of  the  Personal  Property  Law  (Consol.  Laws,  c 
41),  as  amended  by  Laws  1911,  c.  571.  Section  96  of  that  law  pro- 
vides: 

"There  Is  no  Implied  warranty  or  condition  as  to  the  quality  or  fitness  for 
any  particnlar  purpose  of  goods  supplied  under  a  contract  to  sell  or  a  sale, 
except  *  *  *  1.  Where  the  buyer,  expressly  or  by  implication,  makes 
known  to  the  seller  the  particular  purpose  fur  which  the  goods  are  required, 
and  it  appears  that  the  buyer  relies  on  the  seller's  skill  or  Judgment  (whether 
he  be  the  grower  or  manufacturer  or  not),  there  is  an  implied  warranty  tliat 
the  goods  shall  be  reasonably  fit  for  such  purpose." 

Under  this  provision  I  am  satisfied,  taking  the  evidence  into  con- 
sideration, that  there  was  an  implied  warranty  that  the  wagon  should 
be  reasonably  fit  for  the  purpose  of  carrying  asphalt,  and  that  the 
purpose  for  which  the  track  was  desired  was  made  known  to  the  man- 
ufacturer; and,  while  it  is  true  no  express  warranty  was  contained 
in  the  written  contract,  implied  warranties  may  nevertheless  attach  to 
a  written  as  well  as  an  unwritten  contract  of  sale  (Carleton  v.  Lom- 
bard, Ayres  &  Co.,  149  N.  Y.  137,  43  N.  E.  422),  and  consequentiy 
it  is  evident  from  the  testimony  that  there  was  an  implied  warranty  in 
this  case. 

[2]  At  common  law  the  acceptance  of  the  goods  when  they  did  not 
correspond  to  the  implied  warranty  or  condition  destroyed  the  implied 
warranty,  and  it  did  not  survive  acceptance  unless  the  defects  were 
latent.  Ideal  Wrench  Co.  v.  Garvin  Mach.  Co.,  92  App.  Div.  187,  87 
N.  Y.  Supp.  41,  affirmed  without  opinion  181  N.  Y.  573,  74  N.  E. 
1118.  In  the  case  at  bar  I  am  satisfied  that  there  was  an  acceptance 
of  the  goods,  and  the  question  now  resolves  itself  into  one  of  law  as  to 
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whether  the  sales  law  (so  called)  has  changed  the  common-law  rule 
that  an  implied  warranty  does  not  survive  acceptance.  In  this  con- 
nection sections  130  and  150  of  the  sales  law  must  be  read  together, 
and  I  am  convinced  that  under  these  provisions  acceptance  of  goods 
no  longer  extinguishes  a  warranty  of  any  kind,  express  or  implied.  It 
may  be  proper  here  to  say  that  an  express  warranty  at  common  law 
survived  the  acceptance  of  the  goods,  and  this  proposition  is  too  well 
settled  to  require  any  citation  of  authorities.  Section  130  of  the  sales 
law  provides  that  the  acceptance  of  goods  does  not  bar  an  action  for 
damages,  but  that  the  buyer  after  acceptance  of  the  goods  must  within 
a  reasonable  time  give  notice  to  the  seller  of  the  breach  of  any  promise 
or  warranty,  otherwise  the  seller  shall  not  be  liable.  The  language 
further  employed  is  as  follows : 

"In  the  absence  of  express  or  implied  agreement  of  the  parties,  acceptance 
of  the  goods  by  the  bnyer  shall  not  discharge  the  seller  from  liability  in  dam- 
ages or  other  legal  remedy  for  breadi  of  any  promise  or  warranty  In  the  con- 
tract to  sell  or  the  sale." 

And  it  will  be  remembered  that  subdivision  1  of  section  96,  herein- 
before referred  to,  creates  by  law  an  implied  warranty  of  fitness  for 
purpose  when  such  particular  purpose  is  made  known  to  the  manu- 
facturer, and  consequently  a  right  of  action  would  now  survive  ac- 
ceptance. 

[8]  The  remedies  given  and  the  rights  of  a  buyer  upon  a  breach  of 
warranty,  express  or  implied,  after  acceptance  of  goods,  are  set  forth 
and  provided  in  section  ISO  of  the  sales  law,  and  the  question  in  this 
case  now  is  whether  the  defendant  has  placed  itself  in  a  position  to 
avail  itself  of  any  one  of  them  and  whether  it  has  established  by  the 
evidence  any  damage  either  for  the  purpose  of  reducing  plaintiff's 
■claim  or  defeating  it  altogether.    Section  ISO,  subd.  1,  provides  that : 

"Where  there  is  a  breach  of  warranty  by  the  seller,  the  buyer  may,  at  his 
election,  (a)  accept  or  keep  the  goods  and  set  up  against  the  seller  the  breach 
of  warranty  by  way  of  recoupment  in  diminution  or  extinction  of  the  price; 
(b)  accept  or  keep  the  goods  and  maintain  an  action  against  the  seller  for 
-damages  for  the  breach  of  warranty;  (c)  refuse  to  accept  the  goods,  if  the 
property  therein  has  not  passed,  and  maintain  an  action  a^nst  Oie  seller  for 
damages  for  the  breach  of  warranty ;  (d)  rescind  the  contract  to  sell  or  the 
sale  and  refuse  to  receive  the  goods,  or  if  the  goods  have  already  been  re- 
ceived, return  them  or  ofFer  to  return  them  to  the  seller  and  recover  the  price 
or  any  part  thereof  which  has  been  paid." 

Subdivision  2  provides  that: 

"When  the  buyer  has  claimed  and  been  granted  a  remedy  in  any  one  of 
these  ways,  no  other  remedy  can  thereafter  be  granted." 

Subdivision  3  provides: 

"Where  the  goods  have  been  delivered  to  the  buyer,  he  cannot  rescind  the 
-sale  if  he  knew  of  the  breach  of  warranty  when  he  accepted  the  goods,  or  if 
he  falls  to  notify  the  seller  within  a  reasonable  time  of  the  election  to  rescind, 
-or  If  he  tails  to  return  or  to  offer  to  return  the  goods  to  the  seller  in  sub- 
istantlally  as  good  condition  as  they  were  in  at  the  time  the  property  was 
transfnred  to  the  buyer.  But  if  deterioration  or  injury  of  the  goods  Is  due 
to  the  breach  of  warranty,  such  deterioration  or  injury  shall  not  prevent  the 
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buyer  from  retaming  or  offering  to  return  the  goods  to  the  seller  and  resdndr 
Ing  the  sale." 

Subdivision  4  provides: 

"Where  the  buyer  Is  entitled  to  rescind  the  sale  and  electa  to  do  so,  the 
buyer  shall  cease  to  be  liable  for  the  price  upon  returning  or  offering  to  re- 
turn the  goods." 

Subdivision  5  is  inapplicable  to  the  facts  in  the  case  at  bar,  and  sub- 
divisions 6  and  7  have  relation  to  the  measure  of  damages.  The  pro- 
visions of  section  150  hereinbefore  enumerated  which  must  be  applied 
to  the  facts  in  the  case  at  bar  are  clauses  "a"  in  subdivision  1  of  sec- 
tion 150,  "d"  in  the  same  subdivision  and  section,  and  subdivisions  3 
and  4. 

Taking  up  clause  "a,"  the  evidence  on  the  part  of  the  defendant  in 
this  case  discloses  absolutely  nothing  which  would  entitle  the  defendant 
to  any  recoupment  in  diminution  or  extinction  of  the  price,  so  far  as 
damages  are  measured  in  money.  It  is  true  defendant  attempted  to 
show  such  damage,  but  the  testimony  was  excluded  as  incompetent 
upon  the  evidence  disclosing  that  the  witness  was  not  qualified  to  give 
the  testimony  sought  to  be  adduced.  Of  course,  if  evidence  as  to  dam- 
age ha'd  been  properly  presented,  it  would  harve  been  competent  to 
either  reduce  or  wipe  out  the  purchase  price,  or  entitle  defendant  to 
judgment  for  the  excess  on  a  counterclaim. 

Reviewing  the  evidence  in  conjunction  with  clause  "d,"  at  no  time 
was  there  a  suggestion  made  to  return  or  an  offer  to  return  the  track ; 
and  so,  too,  under  subdivision  3,  there  never  was  any  suggestion  of  a 
rescission  of  the  contract  or  an  offer  to  return,  either  in  a  good  condi- 
tion or  as  deteriorated  by  usage  due  to  the  breach  of  warranty ;  but, 
on  the  contrary,  defendant's  own  testimony  conclusively  establishes  the 
fact  that  notwithstanding  the  alleged  breach  of  warranty  the  truck  was 
retained  and  used  in  the  business  of  the  defendant's  customer  because 
it  was  necessary  for  them  to  carry  out  certain  contracts  which  they 
had  for  the  delivery  of  asphalt. 

Under  subdivision  4,  while  the  facts  disclosed  that  defendant  had 
the  right  to  rescind  the  contract  and  to  return  or  offer  to  return  the 
truck  and  escape  liability  for  the  purchase  price,  this  course  was  never 
adopted.  I  hold  in  this  case  that  under  the  sales  law,  supra,  the  com- 
mon law  has  been  changed  and  an  implied  warranty  now  survives  ac- 
ceptance of  the  goods.  I  have  been  referred  to  no  authority  which  has 
yet  passed  upon  the  question  in  this  state  under  the  present  law,  but  an 
examination  of  the  law  leads  me  to  that  conclusion,  however,  in  order 
that  advantage  be  taken  of  such  survival,  the  buyer  must  protect  his 
rights  by  complying  with  and  conforming  to  the  provisions  enacted  for 
that  purpose;  otherwise  they  are  lost.  This  the  defendant  has  failed 
to  do. 

The  defendant's  customer  required  the  truck  in  its  business ;  they 
were  loath  to  give  it  up.  It  has  been  drawing  and  carting  asphalt  for 
months  and  months,  and  running  as  many  as  30  or  40  miles  a  day  with 
its  deliveries  throughout  the  city  of  New  York.  They  used  it  in  their 
business,  and  they  now  seek  to  defend  against  the  purchase  price.    It 
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is  no  doubt  true  that  there  was  a  breach  of  the  implied  warranty,  but, 
to  use  a  very  homely,  but  apt,  expression,  defendsmt  "cannot  have  its 
cake  and  eat  it."  Having  eaten  its  cake,  it  must  now  pay  for  it.  I 
am  satisfied,  after  a  careful  review  of  both  the  law  and  the  facts  in  the 
case,  that  the  direction  of  a  verdict  in  favor  of  the  plaintiff  was  right 
and  should  not  be  disturbed. 

Defendant  may  have  10  days'  stay  and  30  days  to  make  a  case 
after  entry  of  judgmentimd  notice  thereof. 

Judgment  accordingly. 


(82  ISiae.  Bep.  475.) 

USE  ▼.  BARRETT  et  at 

(City  Court  of  mw  York,  Trial  Term.    October,  1918.) 

Ikbttbancs  (S  606*) — Loss  or  Goods — ^Insubaroii — ^Patiociit— I<oai7 — Effxct — 
Right  to  Sus. 

Plaintiff's  assignor  having  Inrared  certain  goods,  wbtch  were  lost  while 
In  the  CQStody  of  defendants,  common  carriers,  the  Insurance  company 
gave  plaintiff's  assignor  $733.78,  taking  a  receipt,  reciting  that  the  money 
was  received  as  a  loan  and  repayable  only  to  the  extent  of  any  net  re- 
covery plaintiff's  assignor  might  make  from  the  carriers  for  loss  of  the 
property,  or  from  any  insurance  effected  by  the  carriers,  and  as  Evcnrity 
ft>r  snch  repayment  the  recovery  was  pledged,  etc.  Held,  that  such  pay- 
ment did  not  constltnte  a  payment  of  the  insurance,  so  as  to  subrogate  the 
Insnrer  to  the  rights  of  plaintiff's  assignor,  and  that  an  action  against  the 
carriers  was  properly  brongfat  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  H  1604-1511, 
1514-1616;'  Dec.  Dig.  f  606.*] 

Action  by  Albert  R.  Lee  against  Clarence  M.  Barrett  and  another, 
doing  business  as  partners  under  the  firm  name  of  A.  J.  Barrett  &  Co. 
submitted  on  agreed  statement  of  facts.    Judgment  for  plaintiff. 

Roelker,  Bailey  &  Stiger,  of  New  York  City,  for  plaintiff. 
Charles  Franklin,  of  New  York  City,  for  defendants. 

FINE1#ITE,  J.  The  action  is  brought  to  recover  damages  for  the 
loss  of  personal  property  under  a  bill  of  lading.  The  defendants  are 
copartners,  doing  business  as  common  carriers  in  the  city  of  New  York 
under  the  firm  name  of  A.  J.  Barrett  &  Co.  On  January  23,  1913, 
defendants  agreed  with  one  P.  C.  Kuyper  &  Co.,  custom  house  brokers, 
of  the  borough  of  Manhattan,  for  a  valuable  compensation  to  be  paid, 
to  carry  a  case  of  dress  trimmings  from  the  United  States  customs  ap- 
praisers' stores,  in  the  borough  of  Manhattan,  to  the  £.  L.  Brady 
Company,  at  No.  22  West  Thirty-Fourth  street,  city  of  New  York. 
The  said  P.  C.  Kuyper  &  Co.  were  acting  as  the  agents  of  said  E.  L. 
Brady  Company.  The  goods  were  the  property  of  the  E.  L.  Brady 
Company,  but  said  goods  have  never  been  delivered  to  the  said  E.  L. 
Brady  Company,  but  were  lost  in  transit  while  in  the  custody  of  the 
defendants.  The  said  E.  L.  Brady  Company  held  a  policy  of  insur- 
ance, duly  issued  by  the  Federal  Insurance  Company,  and  the  said 
Federal  Insurance  Company  accepted  from  the  E.  L.  Brady  Company 
an  application  for  the  insurance  of  the  goods  herein  involved,  and  the 

•For  other  easaa  m*  imm  topic  ft  I  MtruBxs  In  b«e.  ft  Am.  Dlg»,  IMT  to  data,  ft  Rep'r  Indozts 
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said  Federal  Insurance  Company  delivered  to  the  E.  L.  Brady  Com- 
pany on  March  25,  1913,  a  check  for  $733.73,  conditioned  upon  the 
giving  of  a  receipt  by  the  E.  L.  Brady  Company,  which  receipt  was 
given  to  the  said  insurance  company  (and  which  receipt  is  hereafter 
fully  set  out).  The  said  E.  L.  Brady  Company,  after  receiving  the  sum 
of  $733.73,  as  aforesaid,  with  the  full  knowledge  and  consent  and  at 
the  rec[uest  of  the  Federal  Insurance  Company,  executed  and  delivered 
an  assignment  of  its  claim  against  the  defendants  to  the  plaintifF  herein 
individually.  The  invoice  and  reasonable  value  of  the  goods  herdn 
involved  was  at  the  time  mentioned  the  sum  above  stated,  no  part  of 
which  had  been  paid  by  defendants  and  which  sum  had  been  duly  de- 
manded. 

The  foregoing  is,  in  substance,  the  agreed  statement  of  facts  as 
agreed  upon  between  the  parties  hereto  and  submitted  to  the  cxjurt 
"nje  most  important  question  involved  herein  is :  Are  the  moneys,  as 
aforesaid,  so  advanced  to  tiie  E.  L.  Brady  Company  in  full  pajmient 
of  said  loss,  or  was  said  money  so  advanced  to  said  E.  L.  Brady  Cmn- 
pany  by  the  said  insurance  company  to  be  considered  as  a  loan  to  be 
recovered  from  said  E-  L.  Brady  Company  by  said  Federal  Insurance 
Company  at  any  time  upon  said  receipt  ?  Said  receipt,  as  annexed  to 
the  agreed  statement  of  facts  and  designated  as  Exhibit  C,  reads  as 
follows : 

"Dated  N.  T.,  March  25,  1913.  B«celved  from  the  Federal  Insurance  Com- 
pany $733.73  as  a  loan,  and  repayable  only  to  the  extent  of  any  net  recovery  we 
may  make  from  any  carrier,  bailee  or  others  on  account  of  loss  to  our  prop- 
erty (described  below)  by  theft  from  truck,  ex  Philadelphia  from  Cbertmnrg- 
New  Tork,  or  from  any  insurance  effected  by  any  carrier,  bailee,  or  others  on 
said  property,  and  as  security  for  such  repayment  we  hereby  pledge  to  the 
said  Federal  Insurance  Company  ihe  said  recovery,  and  deliver  to  tliem,  duly 
indorsed,  the  bills  of  lading  for  «dd  property,  and  we  agree  to  enter  and  prose- 
cute suit  against  such  railroad,  carrier,  bailee,  or  others  on  said  claim  with  all 
due  diligence  at  the  expense  and  under  the  exclusive  direction  and  control  of 
the  said  Federal  Insurance  Ciompany.  $733.73.  Description  of  property:  1 
case  laces.    B.  L.  Brady  Co.    CNW.    WR-WE.    24913." 

By  this  receipt  it  shows  that,  if  the  policy  of  insurance  did  cover 
this  loss,  the  said  E.  L.  Brady  Company  has  not  been  paid  for  die  loss 
by  the  insurance  company,  and  therefore  the  insurance  company  has 
not  been  subrogated  to  the  rights  of  the  E.  L.  Brady  Company.  This 
receipt  (Exhibit  C)  quoted  above  specifically  provides  that  the  ad- 
vancement of  the  said  $733.73  was  a  "loan"  and  "repayable."  This 
form  of  receipt  has  been  construed  by  numerous  federal  authorities 
as  being  in  the  form  of  a  loan  and  advancement  to  be  recovered  back, 
and  does  not  subrogate  the  insurance  company  in  place  of  the  person 
to  whom  said  money  had  been  advanced  or  loaned.  It  cannot  be  con- 
strued as  a  payment  for  the  loss.  See  Bradley  v.  Lehigh  Valley  R.  R. 
(D.  C.)  145  Ftd.  569,  affirmed  in  153  Fed.  350,  82  C.  C.  A.  426;  In- 
man  v.  Railway  Co.,  129  U.  S.  140,  9  Sup.  Ct  249,  32  L.  Ed.  612; 
Fayerweather  v.  Phenix  Ins.  Co.,  118  N.  Y.  324-327,  23  N.  E.  192,  6 
L.  R.  A.  805. 

In  the  last  case  cited  the  carrier  had  issued  a  bill  of  lading  to  tfie 
shipper,  reserving  to  the  carrier  all  the  rights  of  the  shipper  in  any 
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policy  of  insurance.  The  policy  issued  by  the  insurance  company, 
however,  provided  that  the  insurance  company  should  have  all  the 
benefit  of  all  claims  of  Ae  shipper  against  any  carrier.  The  policy 
also  provided  that,  in  case  of  any  agreement  or  act  by  the  insured 
vvrhereby  any  right  of  recovery  by  the  insured  against  any  carrier  is  re- 
leased, the  insurance  company  should  not  be  bound  to  pay  the  loss,  and 
the  court  said: 

"This  action  is  prosecnted  by  the  assured  owners  to  recover  from  the  in- 
surer their  loss  so  sustained ;  and  It  is  defended  on  the  ground  that  the  own- 
ers violated  the  provision  of  the  contract  of  insurance." 

At  page  329  of  118  N.  Y.,  page  193  of  23  N.  E.  (6  L.  R.  A.  805), 
the  court  further  said : 

"The  plaintiffs  in  this  action  expressly  stipulated  that  they  would  make  no 
agreement,  nor  do  any  act  whereby  their  right  of  action  against  the  carrier 
«  *  •  should  be  released  or  cut  off.  *  *  *  By  the  contract  entered  into 
between  the  plaintiffs  and  the  carrier,  the  rii^ts  stipulated  for  by  the  insurer 
hare  been  wholly  nullified  and  cut  off,  which  defeats  the  plaintiff's  right  to  re- 
cover on  the  policy"  (citing  Carstairs  ▼.  Mechanics  &  Traders  Ins.  Co.,  18  Fed. 
473. 

The  court  further  said : 

"When  goods  In  the  hands  of  a  common  carrier  for  transportation  are  in- 
sured by  the  owner,  and  are  subsequently  lost  or  injured  under  circumstances 
rendering  the  carrier  liable  to  the  owner  for  the  damages  and  the  insurer  pays 
the  loss  to  the  owner,  the  Insurer,  in  the  absence  of  stipulations  between  the 
carrier  and  owner  defeating  the  right,  is  entitled  to  be  subrogated  to  the 
rights  and  remedies  of  the  owner  against  the  carrier.  Hall  t.  Railroad  Co., 
13  Wall  367  [20  L.  Ed.  594] ;  C.  F.  Ins.  Co.  v.  Erie  R.  R.,  73  N.  T.  399  [29 
Am.  Bep.  171] ;  Sbeld,  on  Sub.  |  329.  But  the  struggle  between  carriers  and 
Insurers  to  escape  the  liability  Imposed  under  the  usual  bills  of  lading  and 
policies,  by  casting  the  burden  of  the  loss  upon  the  other  by  the  insertion  of 
unusual  and  astute  provisions  in  their  respective  contracts  with  the  owner,  has 
rendered  this  simple  rule  of  law  quite  inapplicable  to  many  of  the  cases  aris- 
ing under  such  special  contracts." 

Reverting  to  Exhibit  C,  this  form  of  receipt  has  received  construc- 
tion in  numerous  authorities.  In  Bradley  v.  Lehigh  R.  R,,  supra,  the 
court  below,  by  Adams,  J.,  said: 

"It  Is  contended,  however,  that  the  transactions  between  the  cargo  owners 
and  their  Insurers  subsequent  to  the  loss  amount  to  a  payment  thereof,  and 
the  Insurers  are  thereby,  estopped  from  claiming  the  benefit  of  the  warranty 
in  the  policy.  It  appears  that  the  insured  presented  a  claim  to  the  under- 
writer and  advanced  such  amount  'as  a  loan,'  taking  a  receipt  showing  such 
fact.  *  *  *  This  method  of  dealing  has  been  authoritatively  held  not  to 
constitute  a  payment.  The  Guiding  Star  [D.  C]  53  Fed.  936,  940;  Inmau 
Case,  129  U.  S.  128  [9  Sup.  Ct.  249,  32  L.  Ed.  612] ;  Judd  v.  N.  Y.  Co.,  117  Fed. 
206,  213  [54  C.  C.  A.  238] ;  Pennsylvania  B.  R.  v.  Burr,  130  Fed.  847  [65  C. 
C.  A.  331]." 

The  case  of  Kalle  &  Co.  v.  Morton,  156  App.  Div.  522,  141  N.  Y. 
Supp.  374,  seems  to  be  in  point  upon  facts  almost  similar  to  the  case 
at  bar,  wherein  McLaughlin,  J.,  in  writing  the  opinion,  said  at  page 
524  of  156  App.  Div.,  page  375  of  141  N.  Y.  Supp. : 

"There  is  nothing  In  the  submission  to  indicate  that  the  Insurance  company, 
in  ad-vancing  the  (330,  intended  thereby  to  waive  any  defense  which  it  had,  oi 
that  such  advancement  was  to  be  considered  as  an  unconditional  payment  of 
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any  liability  nnder  the  policy;  on  the  contrary,  the  agreement  entered  into 
between  the  Insurance  comi)any  and  the  shipper,  at  the  time  the  money  was 
advanced,  shows  that  such  'was  not  Its  intent  and  it  did  not  so  elect.  Ibe 
money  was  advanced  upon  certain  specified  conditions,  among  which  were  (a) 
the  presentation  of  a  claim  to  the  carrier  for  the  amount  of  the  loss,  and  (b) 
upon  receiving  payment  to  refund  the  same  to  the  insurance  company.  If  it  be 
true,  as  indicated,  that  the  policy  could  not  have  been  enforced,  then  the  in- 
surance company  had  a  right  to  exact  such  terms  with  respect  to  the 'carrier — 
that  is,  the  party  primarily  liable  to  the  insured — as  it  chose  as  a  condition  of 
payment  Inman  v.  South  Carolina  By.,  129  U.  S.  128  [9  Sup.  Ct  249.  32 
li.  Ed.  612] ;  Bradley  T.  Lehigh  Valley  R.  B.,  153  Fed.  860  [82  C.  C.  A.  426]. 
If  it  be  conceded,  as  contended  by  the  defendant  that  the  transaction  amountel 
to  a  payment  by  the  insurance  company  so  as  to  relieve  It  of  all  liability  un- 
der its  policy,  nevertheless  It  was  upon  terms  which  it  had  the  legal  rigibt  to 
impose.  It  however,  was  not  a  payment  or  a  waiver  by  the  insurance  com- 
pany of  its  defense  (Pennsylvania  B.  B.  v.  Burr,  130  Fed.  847  [65  0.  C.  A.  331]; 
Southard  y.  Minneapolis,  St  P.  &  S.  S.  M.  By..  60  Minn.  382  [62  N.  W.  442, 
619]." 

Defendants  cite  quite  a  ntunber  of  authorities  to  uphold  the  con- 
tention that  it  is  in  all  respects  subrogated  to  the  rights  of  the  £.  L. 
Brady  Company  to  the  payment  of  this  money,  irrespective  of  the 
signing  of  Exhibit  C  by  the  said  E.  L.  Brady  Company ;  but  from  the 
examination  of  the  authorities  cited  by  the  defendants,  which  the 
court  has  carefully  read,  they  fail  to  support  the  contention  so  made 
by  the  defendants. 

As  to  the  question  whether  suit  may  be  brought  in  the  name  of  the 
insured  or  his  assignee,  it  has  been  held  that  the  insurance  company 
may  bring  suit  in  the  name  of  the  insured.  Hall  v.  Railway  Co.,  13 
Wall.  367-^70  [20  L.  Ed.  594] ;  Carpenter  v.  E.  T.  Co.,  71  N.  Y. 
574-579;  Steamship  Co.  v.  Cooper,  185  Fed.  733,  741, 108  C.  C.  A.  71. 
Therefore  I  conclude  that  the  liability  of  the  defendants  as  common 
carriers  is  established.  The  insurance  policy  did  not  cover  the  loss 
in  question.  The  loss  was  never  "paid"  by  the  insurance  company, 
under  the  authorities  above  stated,  and  the  insurance  company  was 
not  subrogated. 

It  follows  that  the  plaintiff  is  entitled  to  judgment  against  the  de- 
fendants for  the  sum  of  $733.73,  no  part  of  which  has  been  paid  by 
the  defendants,  together  with  interest  and  costs.  Submit  judgment 
accordingly. 
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BUELIi  V.  GARDNER  et  aL 
(Supreme  Court,  Equity  Term,  Ontario  County.    January  3,  1914.) 

1.  Wills  (|  e98») — Actions  to  Construe — Jitmsdiction. 

The  Supreme  Court  bag  Jurledlctlon  of  an  action  to  construe  a  will, 
brought  by  the  next  of  kin,  who  Is  not  a  legatee  thereunder.  , 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  f  1676;  Dec.  Dig.  S 
e»8.»] 

2.  Wills  (|  697*) — Actions  to  Constbde — Right  of  Action — Estoppel. 

Where  the  next  of  kin  of  testatrix  was  not  a  legatee,  she  was  not 
estopped  to  bring  an  action  for  the  construction  of  bequests  in  trust  by 
accepting  from  a  legatee  certain  articles  which  came  from  the  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  §i  1671-1675;  Dec. 
Dig.  i  697.*] 

8.  Chabitibs  (II  10,  21,  22*) — Pkbpktuitim  (§  8») — Chabitable  Tbdbtb — Va- 
lidity. 

Testatrix,  after  reciting  that  it  was  her  desire  to  so  place  her  property 
that  it  :Krould  permanently  do  the  most  good  to  the  greatest  number  of 
peopled,  and  to  carry  out  the  wishes  of  her  deceased  husband,  for  the  pur- 
pose of  aiding  and  helping  young  men  and  women  to  get  an  education,  of 
helping  the  cause  of  temperance  in  a  specified  county,  and  of  ^ving  aid 
to  old  persons  who  were  needy  and  worthy  of  assistance,  authorized  the 
formation  of  a  corporation  and  devised  to  it  ?30,000,  to  be  divided  into 
three  equal  and  separate  funds,  the  income  of  one  to  be  used  for  the  edu- 
cation of  worthy  young  men  and  women,  the  Income  of  another  to  be  used 
for  temperance  and  the-  overthrow  of  the  liquor  traffic  in  such  county,  to 
defray  the  expenses  of  the  No  License  League,  the  Anti-Saloon  League, 
the  Prohibition  Party,  or  any  kindred  organization  in  such  county  most 
in  need  of  financial  support  for  the  purposes  therein  stated,  and  the  in- 
come of  the  third  to  be  expended  for  the  aid  of  persons  in  such  county 
whose  age,  sickness,  or  other  circumstances  made  it  right  that  they  should 
receive  assistance;  the  persons  to  be  so  benefited  and  assisted  to  be 
chosen  and  decided  upon  by  a  majority  of  the  directors  of  the  corpora- 
tion. Held,  that  a  valid  charitable  trust  was  created,  since  such  trust 
did  not  violate  the  statute  against  perpetuities,  there  was  nothing  uncer- 
tain or  indefinite  as  to  the  beneficiaries  or  purposes  of  the  trust,  and  the 
provisions  as  to  the  temperance  fund  were  intended  to  help  the  cause  of 
temperance,  and  not  to  advance  the  fortunes  of  any  league  or  political 
party. 

[Ed.  Note. — ^For  other  cases,  see  Charities,  Cent.  Dig.  ||  34,  44-56 ;  Dec. 
Dig.  H  10,  21,  22;*  Perpetuities,  Cent  Dig.  {$  57-66;  Dec.  Dig.  |  8.»] 

4.  Chabities  (II  7,  22*) — Charitable  Trusts — Validity. 

Testatrix,  after  authorizing  the  formation  of  a  corporation  and  be- 
queathing to  it  a  specified  sum  in  trust  for  certain  charitable  purposes, 
gave  the  residue  of  her  estate  to  a  trustee  to  apply  the  net  income  for  the 
benefit  of  such  institutions  and  persons  as  might  be  worthy,  needy,  and 
deserving  thereof,  and  authorized  the  trustee  to  pay  over  any  portion  of 
the  Income  to  such  corporation  and  to  use  the  income  for  educational  and 
benevolent  purposes,  but  only  in  such  instances  as  he  might  be  satlsfled 
should  receive  such  aid.  Held,  that  a  valid  charitable  trust  was  created, 
since  the  purposes  of  the  trust  were  Indicated  with  sufficient  clearness  to 
enable  the  Supreme  Court  to  control  the  trustee,  and  it  was  intended  that 
the  beneficiaries  should  be  worthy,  needy,  and  deserving  Institutions  and 
persons  who  were  objects  of  charity  and  benevolence. 

[Ed.  Note. — For  other  cases,  see  Charities,  Cent  Dig.  |{  17,  61-66;  Dec. 
Dig.  H  7,  22.*]  

*For  other  cases  see  same  topic  ft  {  nukbbb  lu  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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6.  Ohabities  (g  31*) — CoNSTBUcnoN  TO  Uphold  Validity. 

A  will  containing  bequests  in  trust  should  be  bo  construed,  If  possible, 
as  to  sustain  the  trust,  to  the  end  that  the  fund  may  b4  deroted  to  the 
purposes  intended  by  testatrix. 

[Ed.  Note.— For  other  cases,  see  Charities,  Cent.  Dig.  |  68;  Dec;  Dig. 
I  31.»] 

Action  by  Sarah  A.  Buell  against  Anson  L.  Gardner  and  another, 
as  executors  of  Harriet  M.  Goodsell,  deceased,  and  others,  for  a  judi- 
cial construction  of  certain  items  of  the  will  of  such  deceased.  Judg- 
ment for  defendants  dismissing  the  complaint. 

George  D.  Peck,  of  Canandaigua  (John  Desmond,  of  Rochester,  of 
counsel),  for  plaintiff. 

Clair  L.  Morey,  of  Canandaigua  (Anson  L-  Gardner,  of  Canan- 
daigua, of  counsel),  for  defendant  Gardner. 

Martin  E.  Rigney,  of  Rochester,  for  defendant  Rigney. 

Thomas  Carmody,Atty.  Gen.,  in  pro.  per. 

Francis  L.  Granley,  Deputy  Atty.  Gen.,  for  the  State. 

Frank  H.  Hausner,  of  Coming,  for  defendant  Anti-Saloon  League 

George  I.  Teter,  of  Geneva,  for  defendant  Prohibition  Party. 

E.  A.  Griffith,  of  Geneva,  for  defendant  Women's  Christian  Tenn- 
perance  Union. 

George  A.  Nicholson,  of  Canandaigua,  guardian  ad  litem  for  certain 
infants. 

CLARK,  J.  The  motion  of  defendants,  made  at  the  opening  of  the 
case,  for  a  dismissal  of  the  complaint  upon  various  grounds,  and  upon 
which  motion  decision  was  reserved,  is  denied,  vrmi  an  exception  to 
each  of  the  defendants. 

[1]  The  Supreme  Court  has  jurisdiction  to  entertain  this  action. 
Tonnele  v.  Wetmore,  195  N.  Y.  436,  88  N.  E.  1068. 

[2]  This  plaintiff  was  not  a  legatee  under  Mrs.  Goodsell's  will,  and 
the  fact  that  another  person,  who  was  a  legatee  under  the  will,  gave 
to  .plaintiff  certain  articles  which  came  from  Mrs.  Goodsell's  estate, 
would  not  be  effectual  to  estop  plaintiff  from  bringing  this  action. 
Even  if  plaintiff  had  been  a  legatee  under  the  will,  and  had  received 
articles  devised  to  her  under  certain  items  thereof,  that  would  not  pre- 
clude her  from  maintaining  an  action  to  construe  other  items  of  the 
will.  Matter  of  Morgan,  56  Misc.  Rep.  235,  107  N.  Y.  Supp.  393, 
affirmed  127  App.  Div.  945,  111  N.  Y.  Supp.  1118;  194  N.  Y.  477, 
87  N.  E.  677. 

But  this  plaintiff  was  not  a  legatee  under  the  will,  and  the  various 
grounds  upon  which  defendants  asked  the  court  to  dismiss  the  com- 
plaint seem  to  be  without  merit.  The  plaintiff  is  the  sole  next  of  kin 
of  Harriet  M.  Goodsell,  deceased,  and  she  brings  this  action  to  con- 
strue the  sixteenth  and  forty-ninth  items  of  said  will,  which  has  been 
duly  admitted  to  probate  in  the  Surrogate's  Court  of  Ontario  Count>- 

[3]  By  the  sixteenth  item  of  the  will  in  question,  testatrix  author- 
ized the  formation  of  a  corporation,  and  devised  to  such  corporation 
the  sum  of  $30,000,  to  be  divided  into  three  separate  funds,  as  fol- 

•For  other  eases  see  same  topte  *  i  tmiiBEB  In  Dee.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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lows:  One  of  $10,000,  the  interest  and  income  of  which  was  to  be 
used  for  the  education  of  young  men  and  women  who  were  worthy  of 
such  assistance;  one  of  $10,000  to  be  known  as  the  Goodsell  Tem- 
perance Fund,  the  interest  or  income  of  which  was  to  be  used  for 
temperance  and  the  annihilation  and  overthrow  of  the  liquor  traffic  in 
the  county  of  Ontario,  to  defray  the  expenses  of  the  No  License 
League,  the  Anti-Saloon  League,  the  Prohibition  Party,  or  any  kindred 
organization  m  Ontario  county  most  in  need  of  financial  support,  for 
the  purposes  herein  stated ;  one  of  $10,000,  to  be  known  as  the  Good- 
sell  Christian  Aid  Fund,  the  interest  and  income  of  which  was  to  be 
used,  paid  out,  and  expended  for  the  aid,  comfort,  and  relief  of  that 
class  of  persons,  who  by  reason  of  age,  sickness,  or  other  circumstanc- 
es, making  it  right  and  proper  that  they  should  receive  assistance,  all 
of  which  persons  shall  at  the  time  of  such  aid  or  assistance  reside  in 
the  county  of  Ontario,  the  persons  to  be  so  benefited  and  assisted  shall 
be  chosen  and  decided  upon  by  a  majority  of  the  directors  of  said  cor- 
poration. 

Said  sixteenth  item  of  the  will  further  provides  that,  if  any  of  the 
funds  above  named  should  not  be  required  for  the  purposes  for  which 
they  were  set  apart,  then  the  use  and  income  of  said  fund  shall  be 
used  for  the  other  purposes  therein  set  forth,  in  such  amounts  and  in 
such  manner  as  to  the  directors  might  seem  best.  The  said  sixteenth 
item  further  provided  that  in  case  the  corporation  above  mentioned 
was  not  organized,  or  should  be  dissolved,  then  the  said  bequests  and 
moneys  were  given  to  the  trustee  named  in  said  will  for  the  purposes 
in  said  item  designated,  "he  to  have  all  the  rights,  duties,  powers,  au- 
thority and  discretion  herein  given  to  said  society." 
[4]  The  forty-ninth  item  of  the  will  is  as  follows : 
"Forty-Ninth.  Being  desirous  that  the  residue  of  my  property  not  herein 
spedflcally  disposed  of  shall  be  used  for  the  benefit  of  worthy  institutions 
and  worthy  persons,  I  hereby  give,  bequeath  and  devise  all  of  the  rest, 
residue  and  remainder  of  my  property  and  estate,  not  by  me  hereinbefore 
disposed  of,  to  my  trustee  hereinafter  named,  in  trust,  he  to  Invest  and  re- 
invest the  same  In  savings  banks,  trust  companies,  good  and  sufflclent  securi- 
ties, or  in  real  estate,  and  to  collect  and  receive  the  interest  and  income  aris- 
ing therefrom,  and  to  use,  apply  and  expend  the  net  income  thereof  for  the 
benefit  of  such  instltutiona  and  persons  who  may  be  worthy,  needy  and  de- 
serving of  the  same.  And  he  Is  hereby  further  authorized  and  empowered 
to  pay  over  any  portion  of  said  net  income  to  the  corx>oration  or  society 
hereinbefore  provided  for  the  purposes  of  said  society,  and  to  use  said  net  in- 
come for  educational  and  benevolent  purposes,  but  only  in  such  Instances  as 
he  may  be  satisfied  should  receive  such  aid." 

There  are  other  portions  of  the  forty-ninth  item  providing  for  se- 
lecting a  successor  to  the  trustee,  etc.,  which  are  not  important  to  refer 
to  here  at  length. 

The  intention  of  this  testatrix  is  perfectly  clear.  Either  by  reading 
together  the  two  items  in  question,  or  by  reading  them  separately,  and 
in  what  testatrix  intended  to  do,  it  was  perfectly  plain  that  she  was 
trying  to  carry  out  a  purpose,  formed  by  herself  and  her  deceased  hus- 
band, to  spend  the  liberal  amount  of  property  with  which  they  had 
providentially  been  endowed  for  the  purpose  of  helping  poor,  needy, 
suffering  humanity,  and  for  the  additional  purpose  of  advancing  the 
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cavise  of  temperance  in  the  county  where  they  had  lived  and  died.  It 
is  the  duty  of  the  court,  in  construing  the  items  of  Mrs.  Goodsell's 
will  which  are  assailed  here,  to  carry  into  effect  her  wishes,  if  that  can 
be  done  within  the  law. 

The  sixteenth  item  of  the  will  in  my  opinion  creates  a  perfectly 
valid  trust  for  charitable  and  benevolent  purposes.  Under  its  terms 
her  executors  were  directed  to  form  a  corporation  for  the  express  pur- 
pose of  executing  the  charitable  and  benevolent  work  she  so  much  de- 
sired, and  she  gave  $30,000  for  its  purposes.  There  can  be  no  misun- 
derstanding about  her  intention,  for  she  says: 

"HaTlng  the  custody  and  control  of  a  large  amount  of  property,  and  de- 
siring to  so  place  it  that  It  will  permanently  do  the  most  good  to  the  greatest 
number  of  people,  and  to  carry  out  the  wishes  and  desires  of  my  deceased 
husband,  and  for  the  purpose  of  cddlng  and  helping  young  men  and  young 
women  to  get  an  education,  and  of  helping  the  cause  of  temperance  in  the 
county  of  Ontario,  and  of  giving  aid,  sustenance  and  comfort  to  old  per- 
sons who  are  needy  and  worthy  of  assistance,  I  hereby  direct  my  executors 
hereinafter  named,  etc." 

She  clearly  intended  to  create  a  charitable  trust  to  carry  out  re- 
ligious, charitable,  and  benevolent  work  in  Ontario  county,  and  that 
does  not  violate  the  statutes  of  this  state  against  perpetuities.  Fowler 
on  Charitable  Uses,  Trusts,  etc.,  Ill;  Williams  v.  Williams,  8  N.  Y. 
525. 

By  this  item  of  her  will  testatrix  created  three  distinct  and  separate 
funds  of  $10,000  each.  One  of  these  funds  was  for  the  education  of 
young  men  and  young  women  who  were  worthy  of  such  assistance. 
The  money  was  not  to  be  given  to  any  persons  as  individuals,  but  to 
young  men  and  young  women  as  a  class,  such  as  were  worthy  of  as- 
sistance ;  the  next  fund  was  for  the  aid  and  cotnfort  and  relief  of  the 
aged  and  sick  in  Ontario  county ;  and  the  other  one  was  for  the  ad- 
vancing of  the  cause  of  temperance  in  Ontario  county,  and  to  that  end 
she  provided  that  moneys  be  paid  to  defray  the  expenses  of  the  No 
License  League,  Anti-Saloon  League,  and  Prohibition  Party,  and  kin- 
dred organizations  in  Ontario  county. 

There  is  no  possible  question  in  my  mind  as  to  the  validity  of  the 
entire  sixteenth  item  of  the  will,  including  the  temperance  fund,  for, 
while  it  would  be  possible  perhaps  to  so  construe  that  item  that  the 
fund  could  seemingly  be  used  for  an  improper  and  illegal  purpose, 
such  as  defraying  the  expenses  of  a  political  party  in  violation  of  the 
statute,  still  a  careful  reading  of  the.  clause  shows  that  the  testatrix 
had  in  mind,  not  the  advancing  of  the  fortunes  of  a  political  party, 
but  her  purpose  was  the  benevolent  and  charitable  one  of  advancing 
the  cause  of  temperance  in  Ontario  county  through  its  agency,  and 
she  sought  to  do  that  by  defraying  certain  expenses  of  the  No  License 
League,  the  Anti-Saloon  League,  and  the  Prohibition  Party.  Her  entire 
scheme  was  to  help  the  cause  of  temperance  in  the  county  of  Ontario, 
and  not  to  advance  the  fortunes  of  any  league  or  political  party,  and 
no  matter  how  much  any  trustee  might  seek  to  advance  his  own  for- 
tunes, or  those  of  the  Prohibition  Party,  he  could  be  held  in  check  by 
the  court,  to  the  end  that  this  lady's  charitable  and  benevolent  pur- 
poses should  be  carried  out,  and  they  are  perfectly  clear. 


Digitized  by 


Google 


Sup.  Ct)  BUEIX  V.  OABDNEB  949 

The  general  purposes  of  the  trusts  mentioned  in  the  sixteenth  item 
of  Mrs.  Goodsell's  will  were  charitable.  Her  purpose  was  the  well- 
being  of  humanity ;  there  was  nothing  uncertain  or  indefinite  either  as 
to  the  beneficiaries  or  the  purposes  of  the  trustis,  and  I  think  they  are 
perfectly  valid.  Matter  of  Shattuck,  193  N.  Y.  446,  86  N.  E.  455 ; 
Personal  Property  Law  (Consol.  Laws  1909,  c.  41)  §  12;  Sawyer  v. 
Dearstyne  (Sup.)  139  N.  Y.  Supp.  955. 

Forty-ninth  clause:  By  the  forty-ninth  clause  of  the  will,  above 
quoted,  the  testatrix  directs  that  the  residue  of  her  estate  shall  be  given 
to  the  trustee  named,  to  invest  and  reinvest  the  fund  and  to  apply  the 
income  arising  therefrom  for  the  benefit  of  "institutions  and  persons 
who  may  be  worthy,  needy  and  deserving  of  the  same."  It  is  perfectly 
plain  that  the  purposes  of  this  lady  were  not  only  charitable  and 
benevolent,  but  most  worthy.  The  language  used  should  be  given 
its  natural  meaning,  and  not  a  strained  and  unnatural  meaning,  and 
when  she  said  that  the  income  of  the  residuum  of  her  estate  should 
be  used  for  institutions  and  persons  who  might  be  worthy,  needy,  and 
deserving  of  the  same,  she  did  not  mean  any  particular  individuals  or 
institutions,  but  she  referred  to  the  beneficiaries  as  a  class  who  might 
be  worthy,  needy,  and  deserving,  and  I  think  that  she  thereby  created 
a  valid  trust  for  charitable  and  benevolent  purposes.  Matter  of  Rob- 
inson, 203  N.  Y.  380,  96  N.  E.  925,  37  L.  R.  A.  (N.  S.)  1023;  Matter 
of  Cunningham,  206  N.  Y.  601.  100  N.  E.  437;  Personal  Property 
Law,  §  12. 

All  of  the  recent  decisions  of  the  higher  courts  of  this  state  tend  to 
make  effectual  public  and  charitable  gifts  when  that  is  possible.  There 
is  nothing  in  the  language  used"  in  this  will  which  would  warrant  a 
construction  that  it  was  the  intention  of  the  testatrix  to  give  her  bounty 
to  private  institutions  or  individuals.  On  the  contrary,  while  the  bene- 
ficiaries are  not  particularly  named,  still  they  are  referred  to  as  a  class, 
and  the  charitable  purposes  of  Mrs.  Goodsell  are  p6rfectly  plain ;  for 
when  she  said  that  the  income  of  the  residuum  of  her  estate  was  to 
go  to  institutions  and  individuals  who  are  worthy,  needy,  and  deserv- 
ing of  the  same,  she  meant  worthy,  needy,  and  deserving  institutions 
and  individuals  who  are  objects  of  charity  and  benevolence. 

[6]  It  is  a  fact  perhaps  that  each  one  of  the  items  of  the  will  under 
consideration  would  be  susceptible  of  diflferent  constructions,  and  that 
is  espedally  so  with  reference  to  the  temperance  fund  mentioned  in  the 
sixteenth  item;  but  a  construction  should  be  adopted,  if  possible,  which 
would  sustain  the  trust  to  the  end  that  the  fund  may  be  devoted  to  the 
purposes  intended  by  the  testatrix.  Crozier  v.  Bray,  120  N.  Y.  366, 
24  N.  E.  712;  Mee  v.  Gordon,  157  N.  Y.  400,  80  N.  E.  353,  116  Am. 
St.  Rep.  613,  10  Ann.  Cas.  172;  Matter  of  Robinson,  203  N.  Y.  380, 
96  N.  E.  925,  37  L.  R.  A.  (N.  S.)  1023. 

I  can  see  no  difficulty  whatever  in  sustaining  the  forty-ninth  item 
of  this  will,  for  it  is  perfectly  plain  that  the  object  of  the  testatrix 
was  to  assist  institutions  and  persons  who  are  worthy,  needy,  and  de- 
serving of  the  same.  There  is  nothing  so  very  obscure  about  that; 
the  purposes  are  certainly  indicated  with  sufficient  clearness  to  enable 
the  Supreme  Court  to  control  the  action  of  any  trustee,  at  the  instance 
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of  the  Attorney  General,  to  the  end  that  this  most  worthy  trust  should 
be  enforced  and  executed  in  accordance  with  the  plain  intention  of 
the  lady  who  created  it. 

The  trusts  under  bdth  items  of  the  will  sought  to  be  construed  in  this 
action  sufficiently  define  the  beneficiaries,  and  the  purpose  of  the  tes- 
tatrix is  perfectly  plain,  and  I  have  no  doubt  the  trusts  can  be  en- 
forced by  the  courts. 

Mr.  Justice  Sawyer,  in  his  unreported  opinion  in  the  case  o^  Baptist 
Home  of  Monroe  County  v.  Anson  L.  Gardner,  as  Trustee,  144  N. 
Y.  Supp.  275,  in  construing  the  forty-ninth  item  of  this  will,  apdy 
comments  as  follows : 

"There  seems  to  be  no  Indeflniteness  or  uncertainty  as  to  ttae  purpose  of 
the  trusts  erected  by  the  forty-ninth  clause  of 'the  will  of  Harriet  M.  Goodsell 
herein  submitted  to  the  court  for  construction.  Her  feeling  that  the  wealth 
which  was  hers  was  but  held  In  trust  under  Ood  for  the  benefit  of  mankind, 
and  her  sense  of  responsibility  for  Its  just  use,  Is  vividly  set  forth  In  the 
opening  words  of  the  slzteenth  clause  of  the  will,  and  clearly  Indicates 
*  *  *  that  she  Intended  that  the  residue  of  her  estate  sliould  be  used 
for  the  benefit  of  worthy  Institutions  and  worthy  persons." 

And  the  above  quotation  from  Justice  Sawyer's  opinion  would  apply 
with  equal  force  to  the  sixteenth  item  of  the  will  in  question. 

The  spirit  of  love,  and  kindness,  and  temperance,  and  religion  per- 
vade the  entire  instrument,  and  my  conclusion  is  that  by  both  the  six- 
teenth and  forty-ninth  items  of  her  will  Mrs.  Goodsell  created  perfectly 
valid  and  subsisting  trusts  for  public,  charitable,  and  benevolent  uses 
and  purposes. 

Findings  may  be  submitted,  and  judgment  is  directed  in  favor  of 
defendants,  dismissing  plaintiff's  complaint,  and  counsel  may  submit 
briefs  on  the  question  of  costs  not  later  than  January  20,  1914. 


HARRIS  V.  GREAT  EASTERN  OASUAIiTT  CO. 
(Supreme  Court,  Appellate  Division,  First  Department.    December  31,  1913.) 

PuEADiira  (§  317*) — Bill  of  PABnctrLABS — Right — Xakes  of  Corporate  Rep- 
resentatives. 

Where,  in  an  action  to  reform  a  burglary  Insurance  policy  by  incloding 
a  statement  to  show  a  prior  loss  by  plaintiff's  assignor  and  a  prior  objec- 
tion of  a  burglary  insurance  policy  by  another  company.  It  was  clidmed 
that  the  policy  was  returned  to  defendant  for  correction,  so  as  to  show 
the  facts  sought  to  be  incorporated  in  the  policy  by  the  amendments,  and 
that  defendant  agreed  to  so  amend  the  policy,  defendant  is  entitled  to  a 
bill  of  particulars  showing  the  names  of  its  representatives  with  whom 
the  alleged  agreement  was  made;  It  appearing  from  a  prior  bill  of  ex- 
ceptions that  plaintiff  can  obtain  such,  information  from  certain  persons. 
[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  U  854-962 ;  Dec. 
Dig.  f  317.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Harry  Harris  against  the  Great  Eastern  Casualty  Com- 
pany. From  an  order  denying  a  motion  for  an  additional  bill  of  par- 
ticulars, defendant  appeals.    Reversed,  and  motion  granted. 

■For  other  omm  aa«  —m»  topic  ft  i  innORB  In  Doe.  ft  Am.  Digs.  UOT  to  date,  ft  Sep'r  Indnet 
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Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
UNG,  and  HOTCHKISS,  JJ. 

Joseph  L.  Prager,  of  New  York  City, 'for  appellant. 
Herman  M.  Schaap,  of  New  York  City,  for  respondent 

DOWLING,  J.  The  action  is  brought  for  a  reformation  of  a  pol- 
icy of  burglary  insurance  by  the  inclusion  therein  of  a  statement  in 
amendment  of  the  warranties,  statements,  and  agreements  contained 
in  the  policy,  so  as  to  show  a  prior  loss  by  William  Morris  &  Co.,  plain- 
tiff's assignors,  and  a  prior  rejection  of  burglary  insurance  by  another 
insurance  company,  and  for  the  damages  claimed  to  have  been  sus- 
tained by  plaintiff  s  assignors  by  reason  of  burglary  or  theft  covered 
by  the  policy  in  question  as  amended. 

It  is  claimed  that  this  policy  was  returned  to  the  defendant  for  cor- 
rection, so  as  to  show  the  amendments  now  sought  to  be  made,  and 
that  the  defendant  agreed  so  to  amend  the  same.  By  the  particulars 
now  sought  the  defendant,  among  other  things,  seeks  to  obtain  the 
name  of  the  person  whom  the  i:?aintiff's  assignors  claimed  to  have 
informed  that  they  had  sustained  a  prior  loss  by  theft ;  also  the  rep- 
resentative of  the  defendant  to  whom  the  policy  is  claimed  to  have 
been  returned  for  correction,  and  the  person  who  agreed  to  change, 
the  policy  in  the  manner  set  forth  in  the  complaint  The  other  par- 
ticulars asked  for  are  along  the  same  general  line. 

The  defendant,  being  a  corporation,  which  acts  only  through  its 
representatives,  is  entitled  to  know  the  names  of  the  persons  in  its  em- 
ploy, or  representing  it,  with  whom  the  plaintiff's  assignors  claim  they 
made  the  special  agreement  in  question.  Sittig  v.  Cohen,  130  App. 
Div.  689,  115  N.  Y.  Supp.  332.  It  appears,  from  the  defective  bill  of 
particulars  heretofore  served,  that  one  Harry  A.  Wilkus  and  one 
Bernard  Frank  are  in  a  position  to  furnish  the  plaintiff  with  informa- 
tion concerning  many  of  the  matters  upon  which  particulars  are  sought. 

The  order  appealed  from  will  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  for  a  further  bill  of  particulars 
granted,  with  $10  costs.    All  concur. 


HEMENWAY  v.  FITZGERALD. 

(Supreme  Court,  Appellate  Division,  First  Department    December  81,  1913.) 

Vknxje  (i  52*) — Change — Convenienck  of  WrrNEssEs. 

Wbere  defendant  in  an  action  on  a  note  resides  in  Rensselaer  county, 
N.  T.,  and  is  over  70  years  of  age,  infirm,  and  unable  to  travel,  and 
plaintilff's  intestate  was  a  resident  of  Onondaga  comity  when  he  died,  and 
letters  of  administration  were  there  issued,  and  five  of  defendant's  wit- 
nesses on  material  questions,  besides  herself,  resided  in  Rensselaer  county, 
and  none  of  plaintiff's  witnesses  resided  in  New  York  City,  a  motion  to 
diange  the  place  of  trial  from  New  Tork  to  Rensselaer  county  should  be 
granted ;  the  mere  tact  that  the  only  material  witnesses  reside  in  Rens- 
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selaer  county  being  of  itself  sufiBclcbt  to  Justify  cbanglog  the  place  of 
trial  to  that  county,  defendant  residing  there. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent  Dig.  ii  76,  77 ;   Dec  Dig. 
t  52.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  F,  Hemenway,  as  administrator,  against  Ann  Fitz- 
gerald. From  an  order  denying  a  motion  to  change  ttie  place  of  trial, 
defendant  appeals.    Reversed,  and  motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Abel  Merchant,  Jr.,  of  Nassau,  for  appellant. 

Mervyn  Mackenzie,  of  New  York  City,  for  respondent. 

McLAUGHLIN,  J.  Appeal  from  an  order  denying  a  motion  to 
change  the  place  of  trial,  for  the  convenience  of  witnesses,  from  New 
York  to  Rensselaer  county.  Action  is  upon  a  promissory  note  allied 
to  have  been  made  by  one  Rowan,  payable  to  the  order  of  the  Sunset 
Silver,  Lead  &  Zinc  Mines  Company,  indorsed  by  defendant  before 
delivery  to  the  payee  and  subsequently,  before  maturity,  transferred 
to  plaintiff's  intestate.  It  was  dated  at  Albany,  N.  Y.,  and  there  pre- 
sented for  payment,  which  was  refused,  and  protest  alleged  to  have 
.been  duly  served.  The  answer  is  a  general  denial  and  affirmative  de- 
fenses of  payment,  that  the  note  was  procured  by  fraud,  and  want  of 
consideration. 

The  defendant  is  a  resident  of  Rensselaer  county,  N.  Y.,  and  plain- 
tiff's intestate  died  a  resident  of  Onondaga  county,  N.  Y.,  and  letters 
of  administration  of  his  estate  were  there  issued  to  the  plaintiff.  It 
appears  from  the  moving  affidavits  that  defendant  has  five  witnesses, 
besides  herself,  residing  in  Rensselaer  county,  whose  testimony  will  be 
necessary  and  material  upon  at  least  one  or  the  other  of  the  issues  in 
the  action ;  that  defendant  is  over  70  years  of  age,  infirm,  and  unable 
to  travel.  It  does  not  appear  that  the  plaintiff  has  a  single  witness  re- 
siding in  the  city  of  New  York. 

Upon  those  facts  I  am  of  the  opinion  that  the  motion  to  change  the 
place  of  trial  should  have  been  granted.  The  fact  that  the  only  nec- 
essary and  material  witnesses,  so  far  as  appears,  reside  in  Rensselaer 
county,  is  sufficient  of  itself  to  justify  the  changing  of  the  place  of 
trial  from  such  county  to  the  county  where  the  defendant  resides. 

The  order  appealed  from  is  therefore  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  with  $10  costs.    AH  concur. 


DDCKETT  V.  HOFFEKBERTH. 
(Supreme  Court,  Appellate  Division,  First  Department    December  26,  1913.) 
Appeal  and  Error  (|  1171*) — Nominal  Verdict. 

Where  the  complaint  in  tort  should  hare  been  dismissed,  the  court  on 
the  appeal  of  plaintiff  from  a  Judgment  for  one  cent,  will  not  reverse  the 
Judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  K  4546- 
4554 ;   Dec.  Dig.  §  1171.»] 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  Alfred  W.  Duckett  against  Charles  F.  Hofferberth.  From 
a  judgment  granting  insufficient  relief,  and  from  an  order  denying  a 
new  trial,  plaintiff  appeals.    Affirmed. 

See,  also,  143  N.  Y.  Supp.  1114. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  DOWLING,  and  HOTCHKISS,  JJ. 

Joseph  M.  Herzberg,  of  New  York  City,  for  appellant 

Samuel  H.  Evins,  of  New  York  City,  for  respondent 

PER  CURIAM.  We  think  that  the  plaintiff  failed  to  sustain  a 
cause  of  action  for  malicious  prosecution.  So  far  as  any  prosecution 
was  instituted  by  the  defendant,  the  plaintiff  failed  to  show  a  lack  of 
probable  cause,  and  the  complaint  should  have  been  dismissed.  Under 
such  circumstances,  the  court  is  not  required  to  reverse  a  verdict  for 
the  plaintiff  for  one  cent. 

Tne  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 


(158  App.  Ittv.  644.) 

In  re  MONTEFIOBE  HOBfB. 
(Supreme  (Tonrt,  Appellate  Division,  First  Department    December  19,  1913.) 

1.  Taxation  (|  197*) — Exikptions — Repeal  by  CtEnebai,  Tax  Law. 

Tlie  General  Tax  Law  (Laws  1896,  c.  908),  effective  Jnne  15th  of  that 
year,  repealed  by  implication  all  prior  exemptions  from  taxation  contained 
in  general  statutes  or  In  special  acts. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  iJ  316,  316 ;  Dec. 
Dig.  {  197.*] 

2.  Statutes  (|  158*) — Repeal — Implied  Repeal. 

Repeals  by  implication  are  not  favored. 

[Ed.  Mote.— For  other  cases,  see  Statutes,  Cent  Dig.  §  228 ;  Dec.  Dig.  § 
158.*] 

3.  Taxation  ($  197*) — Exemptions — Statotes — Exception  to  Genebal  Tax 

liAW. 

Laws  1897,  c.  620,  {  1,  specially  exempting  from  assessment  the  realty 
of  a  home  for  chronic  invalids,  so  long  as  It  should  be  used  exclusively 
for  charitable  and  benevolent  purposes,  following  General  Tax  Law  (Laws 
1806,  c.  908),  which  repealed  by  implication  all  prior  exemptions  from  taxa- 
tion so  far  as  inconsistent  therewith,  operated  as  an  exception  to  the  gen- 
eral law  so  that  its  provisions  were  paramount  thereto. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  U  315,  316;  Dec. 
Dig.  S  197.*] 

4.  Taxation  (§  197*) — Exemptions — Statdtobt  Pbovisions. 

General  Tax  Law  (Laws  1896,  c.  908)  §  4,  subd.  7,  which  Impliedly  re- 
pealed prior  special  exemption  acts,  was  re-enacted  by  Tax  Law  (Cousol. 
Laws  1909,  c.  60)  i  4,  subd.  7,  without  including  in  the  schedule  of  the 
laws  repealed  Laws  1897,  c.  620,  f  1,  expressly  exempting  the  real  property 
of  the  M.  home  for  invalids  so  long  as  exclusively  devoted  to  charitable 
uses.  Chapter  596  of  the  Laws  of  1909,  entitled  "An  act  to  prescribe  the 
rales  for  the  construction  of  the  Consolidated  Laws,"  etc.,  provided  that 
the  intent  of  the  act  was  that  the  statute  law  of  the  state  was  carried  into 
the  Consolidated  Laws  so  far  as  reproduced  therein,  and  that  all  special 
laws  in  force  at  the  time  of  their  enactment  should  have  the  same  force 
as  before  such  enactment.    Held,  that  the  special  exemption  was  not  re- 
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pealed  directly  or  Indirectly  by  the  enactment  of  the  Consolidated  Laws 
and  was  In  full  force  and  effect. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  H  SIS,  810;  Dec 
Dig.  i  197.*] 

5.  Taxation  (|  497*) — Exbmption — Mandaitus  to  EirroBCB. 

Laws  1897,  c.  620,  {  1,  provided  that  the  real  estate  then  or  tliereafter 
owned  by  the  M.  home  for  chronic  InTallds  should  be  exempt  from  assess- 
ments as.  long  as  used  exclusiTely  tor  its  charitable  pnrposes,  and  that 
the  officers  in  charge  of  assessments  were  thereby  required  and  directed  to 
cancel  any  assessments  against  It  from  the  records  of  any  department 
where  It  might  exist.  Section  221a,  added  to  the  Greater  New  Tork  (bar- 
ter (Laws  1901,  c.  466)  by  Laws  1909,  c.  388,  limited  by  its  terms  to  the 
exemptions  under  Tax  Law  (Consol.  Laws  1909,  c.  60)  {  4,  snbd.  7,  con- 
ferred a  discretionary  power  on  the  commissioners  of  the  sinking  fond  to 
cancel  assessments  against  corporation  entitled  to  an  exemption.  JffeM, 
that  the  charter  amendment  did  not  furnish  the  only  method  of  cancela- 
tion, and  that,  as  the  special  act  imposed  a  positire  legal  duty  on  officers 
in  charge  of  assessments,  mandamus  would  lie  to  require  tbem  to  can- 
cel the  record  of  an  assessment  against  such  corporation. 

[Kd.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  H  911i  dl2;  Dec. 
Dig.  {  497.*] 

Appeal  from  Special  Term,  New  York  County. 

Application  by  the  Montefiore  Home  for  Chronic  Invalids  for  man- 
damus against  William  A.  Prendergast,  as  Comptroller  of  the  City 
of  New  York,  and  others.  From  an  order  denying  the  writ,  petitioner 
appeals.    Reversed,  and  motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Stroock  &  Stroock,  of  New  York  City  (Louis  Marshall,  of  New 
York  City,  of  counsel,  and  Moses  J.  Stroock  and  Edward  F.  Spitz, 
of  New  York  City,  on  the  brief),  for  appellant. 

Archibald  R.  Watson,  Corp.  Counsel,  of  New  York  City  (Charles 
J.  Nehrbas,  of  New  York  City,  of  counsel,  and  Terence  Fafley,  of  New 
York  City,  on  the  brief),  for  respondents. 

CLARKE,  J.  The  petitioner  is  a  domestic  corporation  organized, 
tmder  the  laws  of  the  state  of  New  York,  April  21,  1884,  under  an  act 
entitled  "An  act  for  the  incorporation  of  benevolent,  scientific  and 
missionary  societies,"  passed  April  12,  1848  (Laws  1848,  c  319),  and 
the  acts  amendatory  thereof  and  supplemental  thereto.  The  purposes 
of  petitioner's  incorporation  are  to  afford  permanent  shelter  in  sick- 
ness and  to  relieve  invalids  who,  by  reason  of  the  incurable  character 
of  the  diseases  from  which  they  may  be  suffering,  are  unable  to  pro- 
cure, permanent  medical  treatment  in  any  of  the  hospitals  or  homes  of 
the  city  of  New  York,  and  also  to  care  for  and  treat  invalids  suffering 
from  consumption  and  tubercular  ailments.  All  treatment  offered  by 
petitioner  to  its  patients  and  other  applicants  for  relief  is  wholly  gra- 
tuitous. It  does  not  receive  any  pecuniary  aid  from  the  city  of  New 
York  but  is  maintained  exclusively  by  private,  voluntary  contributions. 
It  is  organized  and  maintained  solely  for  benevolent  and  charitable  pur- 
poses and  ever  since  its  incorporation  has  employed  its  income  exclus- 
ively for  such  purposes. 
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On  the  10th  of  February,  1910,  petitioner  acquired  in  fee  simple  a 
certain  parcel  of  land  in  the  borough  of  the  Bronx  which  has  been 
owned  and  held  by  petitioner  exclusively  for  its  corporate  charitable 
and  benevolent  purposes.  While  thus  held  there  was  made  and  en- 
tered against  it,  upon  the  records  of  the  city  of  New  York,  an  assess- 
ment for  regulating  and  grading  Rochambeau  avenue,  212th  street  to 
Van  Courtlandt  avenue,  of  $597.28.  The  hospital  duly  petitioned  the 
comptroller,  the  corporation  counsel,  and  the  collector  of  assessments 
and  arrears  to  cancel  and  discharge  the  said  assessment  from  the  rec- 
ords of  the  various  city  departments  where  it  now  exists  and,  the  re- 
quest having  been  refused,  applied  for  a  mandamus  to  compel  compli- 
ance by  these  officials  with  the  request.  The  motion  having  been  de- 
nied, this  appeal  is  taken. 

[1]  The  General  Tax  Law  (chapter  908  of  the  Laws  of  1896,  passed 
on  May  27th  and  going  into  effect  on  June  15th  of  that  year)  has  been 
held  to  have  repealed  by  implication  all  prior  exemptions  from  taxa- 
tion contained  in  general  statutes  or  in  special  acts.  Matter  of  Hunt- 
ington, 168  N.  Y.  399,  61  N.  E.  643;  Pratt  Institute  v.  City,  183  N.  Y. 
151,  75  N.  E.  1119,  5  Ann.  Cas.  198;  People  ex  rel.  Roosevelt  Hospital 
V.  Raymond,  194  N.  Y.  189, 87  N.  E.  90. 

[2, 3]  But  a  year  after  the  passage  of  said  General  Ta^  Law  the 
L^lislature  enacted  chapter  620  of  the  Laws  of  1897,  which  provides 
as  follows: 

"Section  1.  The  real  estate  now  owned  or  which  may  be  hereafter  acquired 
by  the  Monteflore  Home  tor  chronic  invaUds,  a  corporation  created  by  and  un- 
der the  laws  of  the  state  of  New  Tork  for  charitable  and  benevolent  purposes, 
shall  so  long  as  said  property  shall  be  held  or  used  exclusively  for  the  chari- 
table and  benevolent  purposes  of  said  corporation  be  exempt  from  any  and  all 
taxes,  assessments  and  water  rates  heretofore  or  hereafter  imposed,  assessed 
or  levied;  and  the  ofScer,  ofScers  and  official  bodies  having  charge  of  such 
taxes,  assessments  and  water  rates,  are  hereby  required  and  directed  to  can- 
cel and  discharge  any  and  all  of  such  taxes,  assessments  and  water  rates  from 
the  records  of  any  department  wherein  they  now  or  hereafter  may  exist. 

"Sec.  2.  This  act  shall  take  effect  immediately." 

This  statute  having  been  passed  after  the  General  Tax  Law,  by  an 
independent  exercise  of  legislative  power,  created  an  obvious  excep- 
tion to  the  general  provisions  therein  contained.  It  seems  to  come  di- 
rectly within  the  principle  laid  down  in  Matter  of  Murray  Hill  Bank, 
153  N.  Y.  199,  210,  47  N.  E.  298,  301 : 

"So  far  as  the  special  and  later  statute  Is  necessarily  inconsistent  with  the 
general  and  earlier  statute,  the  provisions  of  the  former  are  paramount 
Townsend  v.  Little,  109  U.  S.  604  [8  Sup.  Ct  857,  27  L.  Ed.  1012] ;  Titcomb 
V.  Union,  etc.,  Ins.  Co.,  8  Mass.  326;  Isham  v.  Bennington  Iron  Co.,  19  Vt 
230;  Crane  v.  Beeder,  22  Mich.  322;  State  ex  rel.  Fosdlck  v.  Perrysburg,  14 
Ohio  St  472 ;  London  C.  &  D.  B.  Co.  v.  Wandsworth  Board  of  Works,  L.  B. 
(8  C.  P.)  185;  Dwarrls  on  Statutes,  513,  668.  In  order  to  avoid  a  repeal  by 
implication,  which  is  not  favored  by  the  courts,  the  later  act  or  the  particu- 
lar provision,  is  regarded  as  an  exception  to  the  earlier  statute  or  the  general 
provision." 

In  1901  section  18  of  article  3  of  the  Constitution  was  amended  to 
provide  that  the  Legislature  shall  not  pass  a  private  or  local  bill 
"granting  to  any  person,  association,  firm  or  corporation,  an  exemp- 
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tion  from  taxation  on  real  or  personal  property."  This  provision,  of 
course,  had  no  retroactive  effect  and  left  untouched  the  special  stat- 
ute of  1897  under  consideration. 

[4]  In  1909  the  Consolidated  Laws  were  passed,  of  which  chapter 
62  of  the  Laws  of  1909,  chapter  60  of  the  Consolidated  Laws,  is  the 
Tax  Law.  Subdivision  7  of  section  4,  entitled  "Exemptions  from  tax- 
ation," of  the  General  Tax  Law,  which  was  the  provision  held  in  the 
cases  cited,  supra,  to  have  impliedly  repealed  prior  special  exemption 
acts,  was  re-enacted  in  said  Tax  Law.  It  is  urged  that  the  effect  of  this 
re-enactment  was  to  likewise  impliedly  repeal  such  special  acts  passed 
during  the  interval  between  the  enactment  of  the  General  Tax  Law 
of  1896  and  the  Consolidated  Laws  in  1909.  Chapter  620  of  the  Laws 
of  1897  is  not  included  in  the  schedule  of  laws  repealed.  Chapter 
596  of  the  Laws  of  1909,  entitled  "An  act  to  prescribe  the  rules  for 
the  construction  of  the  Consolidated  Laws,"  etc.,  provides: 

"Tbe  true  purpose  and  intent  of,  this  act  Is  to  prescribe  that  the  statute  law 
of  the  state,  so  far  as  it  has  been  reproduced  In  such  consolidated  laws 
*  *  *  and  all  special  laws  in  force  at  the  time  of  the  enactment  of  sudb 
Consolidated  Laws,  shall  be  of  the  same  force  and  etfect  as  they  were  before 
the  enactment  of  such  consolidated  laws.    •    •    ♦  » 

Chaptei;  620  of  the  Laws  of  1897  has  therefore  not  been  repealed 
directly  or  indirectly  and  is  therefore  still  in  full  force  and  effect.  It 
follows,  therefore,  that  by  the  exemption  provided  in  said  act  the  as- 
sessment here  complained  of  was,  without  warrant  of  law  and  against 
the  direct  provision  of  the  statute,  laid  upon  the  petitioner's  property. 

[B]  The  question  then  arises  whether  the  remedy  here  sought,  a 
writ  of  mandamus  to  compel  the  officers  to  cancel  the  record  of  said 
assessment^  is  proper.  The  respondents  claim  that  property  owners 
have  attempted  by  every  form  of  action  or  proceeding  known  to  the 
law  to  obtain  the  vacation  or  discharge  of  void  assessments,  but  that 
in  every  case  it  has  been  held  that  the  court  is  without  power  to  grant 
relief,  citing  a  number  of  cases,  and  that  these  cases  are  all  based  upon 
sections  958,  960,  and  962  of  the  charter  (Laws  1901,  c.  466).  They 
also  claim  that  section  221a,  added  to  the  charter  by  diapter  388  of 
the  Laws  of  1909,  providing  that : 

"The  comnilssloners  of  the  sinking  fund  of  the  dty  of  New  York,  upon  the 
written  certificate  of  the  comptroller  of  said  dty  approving  the  same,  with 
whom  such  application  for  relief  under  this  section  shall  be  filed,  may  in  their 
discretion  and  upon  such  terms  as  they  may  deem  proper,  by  a  unanimous  rote 
cancel  and  annul  all  taxes,  assessments  and  Croton  water  rents  and  sales  tu 
said  city  of  any  or  all  of  lie  same  which  now  are  or  may  hereafter  become  a 
lien  against  any  real  estate  owned  by  any  corporation,  entitled  to  exemption 
of  such  real  estate  owned  by  It  from  local  taxation  under  article  one,  section 
four,  subdivision  seven  of  the  Tax  Law,  which  was  the  actual  owner  of  such 
real  estate  and  entitled  to  such  exemption,  during  the  time  when  the  taxes, 
assessments  or  Croton  water  rents  for  which  It  asks  relief  accrued  and  be- 
came liens  thereupon.  The.  comptroller  of  the  city  of  New  York  shall  mark 
the  city's  books  and  rolls  of  taxes,  assessments  and  Croton  water  rents  in  ac- 
cordance with  the  determination  of  tbe  said  commissioners  of  the  sinking  fund 
in  every  case  in  which  action  shall  be  taken  under  the  provisions  of  this  act"— 

furnishes  the  only  method  for  the  cancellation  of  an  assessment. 

The  answer  to  both  contentions,  it  seems  to  me,  lies  in  the  statute 
under  consideration.     So  far  as  die  section  221a  is  concerned,  thi^ 
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charter  provision  is  limited  in  application,  by  its  very  terms,  to  the 
exemptions  under  subdivision  7  of  section  4  of  article  1  of  the  Tax 
Law,  and  confers  a  discretionary  power  on  the  commissioners  of  the 
sinking  fund  by  a  unanimous  vote,  while  the  special  act  grants  an  ab- 
solute exemption  from  all  forms  of  taxation.  So  far  as  the  other  sec- 
tions of  the  charter  referred  to  are  concerned,  the  answer  is  again  that 
by  the  act  under  consideration  a  positive,  legal  duty  is  placed  upon 
the  officers  "having  charge  of  such  taxes,  assessments  and  water 
rates,"  and  they  are  "required  and  directed  to  cancel  and  discharge" 
the  same  from  "the  records  of  any  department  wherein  they  now  or 
may  hereafter  exist." 

As  we  have  held  that  the  said  act  has  not  been  repealed  either  di- 
rectly or  impliedly,  and  as  by  said  act  the  assessment  is  without  war- 
rant in  law,  and  as  a  legal  duty  has  been  imposed  upon  the  respond- 
ents to  cancel  the  record  of  such  illegally  laid  assessment,  it  follows 
that,  for  the  enforcement  of  such  prescribed  le|[al  duty,  the  writ  of 
mandamus  is  the  appropriate  remedy.  The  act  is  dear,  positive,  and 
direct.  It  is  evidently  the  product  of  a  careful  and  informed  draughts- 
man. There  is  no  doubt  as  to  its  intention,  and  nothing  is  left  for  in- 
ference or  construction.  The  statute  conflicts  with  no  constitutional 
provision,  was  within  the  power  of  the  Legislature  to  enact,  and  re- 
mains upon  the  statute  book  unaltered,  unamended,  and  unrepealed, 
and  must  be  enforced  by  the  court  and  obeyed  by  the  public  officers  at 
whom  it  is  directed. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  for  a  peremptory  writ  of  mandamus 
granted,  with  $10  costs.    All  concur. 


MEORUE  T.  MEGRUB. 
(Supreme  Court,  Appellate  Divlsloii,  First  Department.    December  31,  1913.) 

Costs  (i  10*) — Disbubskmsnts — Stipulatior. 

In  an  action  upon  a  claim  against  an  estate,  the  parties  stipulated  that 
the  referee's  and  stenographer's  fees  should  be  taxed  as  a  disbursement 
of  the  action.  Held  that,  in  view  of  Code  Civ.  Proc.  §  3256,  providing  that 
a  party  to  whom  costs  are  awarded  In  an  action  Is  entitled  to  his  neces- 
sary disbursements,  t^e  stipulation  must  be  construed  as  declaratory  of  the 
statute,  and  not  casting  upon  the  unsuccessful  party  the  burden  of  all 
fees  and  disbursements,  regardless  of  the  Imposition  of  costs,  and  where 
the  claimant  was  In  part  successful  she  Is  not  entitled  to  disbursement 
when  not  allowed  costs. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  §{  17-19;  Dec.  Dig. 
{  10.»] 

Clarke,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Minnie  Megrue  against  Enoch  G.  Megrue,  as  executor. 
From  an  order  denying  a  motion  to  set  aside  taxation  of  disburse- 
ments by  plaintiff,  defendant  appeals.     Reversed. 

•For  oUier  caaea  se«  aame  topic  ft  I  nqiibbs  In  D«C.  ft  Am.  Digs.  M07  to  data,  ft  Rep'r  Indexes 
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Argued  before  INGRAHAM,  P.  T„  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 
Treadwell  Cleveland,  of  New  York  City,  for  appellant 
Carl  A.  Hansmann,  of  New  York  City,  for  respondent 

HOTCHKISS,  J.  The  action  and  the  reference  arose  on  a  rejected 
claim  for  moneys  owing  by  the  decedent  amounting  to  $7,408.21.  At 
the  beginning  of  the  reference  the  parties  entered  into  a  stipulation 
fixing  the  referee's  fees  at  $10  an  hour,  and  $10  for  each  adjournment 
of  which  he  was  not  duly  notified,  and  also  for  the  stenographer's  fees ; 
the  stipulation  ending  with  the  phrase,  "be  taxed  as  a  disbursement  in 
the  action."  Technically,  these  words  apply  only  to  the  stenographer's 
fees,  but  the  case  has  been  submitted  on  the  assumption  that  they 
api)ly  both  to  referee's  and  stenographer's  fees.  The  referee  reduced 
plaintiff's  claims  to  $539.30,  and  found  that  they  had  not  been  tmrea- 
sonably  resisted,  and  that  plaintiff  was  not  entitled  to  costs. 

I  think  the  order  appealed  from  was  wrong.  Formerly  the  Code 
provided  that,  on  reference  of  a  claim  against  a  decedent's  estate,  "the 
prevailing  party"  shall  be  entitled  to  referee's  and  witness  fees  and 
other  necessary  disbursements.  The  section  of  the  Code  now  allowing 
disbursements  (3256)  makes  such  allowance  dependent  upon  the  re- 
covery of  costs,  as  in  civil  actions  generally.  'The  section  reads :  "A 
party  to  whom  costs  are  awarded  in  an  action  is  entitled"  to  his  neces- 
sary disbursements.  The  section  does  not  cover  referee's  fees  beyond 
$10  a  day,  nor  stenographer's  fees. 

The  respondent  argues  that  the  intention  of  the  stipulation  was  to 
cast  upon  the  unsuccessful  party  the  burden  of  all  fees  and  disburse- 
ments that  might  be  taxed  under  the  stipulation.  I  do  not  so  construe 
it.  I  think  it  meant  what  similar  stipulations  have  always  been  taken 
to  mean,  namely,  that  the  party  ultimately  liable  for  costs  shall  also  be 
liable  for  the  disbursements  as  fixed  in  the  stipulation,  and  that  the 
right  to  tax  disbursements  follows  the  right  to  costs  as  an  incident 
thereof.  To  construe  this  stipulation  as  entitling  the  plaintiff  to  his 
disbursements  would  put  the  executor  in  the  position  of  having  con- 
ceded away  a  statutory  immunity  granted  for  the  protection  of  the 
estate,  an  intent  wholly  unjustified  by  any  words  to  be  found  in  the 
stipulation. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  to  vacate  the  taxation  gp^anted. 

INGRAHAM,  P.  J.,  and  SCOTT  and  DOWLING,  JJ.,  concur, 

CLARKE,  J.  I  dissent.  It  seems  clear  that  by  the  stipulation  the 
disbursements  referred  to,  namely,  the  referee's  and  stenographer's 
fees,  were  to  be  taxed.  Of  course,  if  they  were  to  be  taxed,  they  were 
to  be  taxed  in  favor  of  the  prevailing  party.  The  fact  that  costs  were 
not  allowed  to  the  prevailing  party  does  not  affect  the  question,  because 
the  stipulation  was  that  said  fees  were  "to  be  taxed  as  a  disbursement" 
and  not  "as  the  costs  of  the  case."  The  stipulation  should  be  lived 
up  to. 

I  vote  to  aflirm  the  order  appealed  from. 
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TOONB  V.  CITX  OF  NEW  XOHK. 
(Supreme  Goart,  Appellate  Division,  First  Department    December  81,  1913.) 
Mabteb  ahd  Skbvant  (I  278*) — Injubt  to  Sebtant — Xeolioence — Xkspec- 

TIOW — ^EVipKNCE. 

ETldence  in  an  action  for  injury  to  the  driver  of  a  city's  sprinkler  by 
the  breaking  of  a  step  thereon  held  insufficient  to  show  any  omission  of 
duty  of  the  city  towards  him,  even  if  he  be  an  employe  of  it  rather  than 
of  the  person  who  supplied  It  with  horses  and  drivers ;  the  same  degree 
of  vigilance  in  inspection  of  such  a  thing,  as  in  case  of  an  intrinsically 
dangerous  piece  of  machinery,  or  a  complicated  or  peculiar  Implement,  a 
defect  in  which  might  result  In  injury,  not  being  required. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  fS  964, 
956-958,  960-969,  971,  972,  977 ;   Dec.  Dig.  |  278.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  William  Toone  against  the  City  of  New  York.  From  a 
judgment  on  a  verdict  for  plaintiff,  and  from  an  order  denying  a  mo- 
tion for  new  trial,  defendant  appeals.    Reversed  and  dismissed. 

See,  also,  143  N.  Y.  Supp.  1146. 

Argued  before  INGRAHAM,  P.  T.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Harry  Crone,  of  New  York  City,  for  appellant 
Clifford  H,  Owen,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Plaintiff  was  a  driver  in  the  general  employ  of  a 
Mrs.  Carney,  who  supplied  the  city  with  horses  and  drivers  for  sprink- 
ling carts  owned  and  operated  by  the  city.  Plaintiff  was  so  acting  as 
driver  when  injured.  For  several  days  before  the  accident,  plaintiff 
had  driven  similar  carts.  On  the  day  in  question,  when  he  reported 
for  work,  the  superintendent  of  the  city's  yard  designated  the  sprink- 
ler in  question  for  the  plaintiff  to  take  out.  He  had  used  the  same 
sprinkler  on  the  day  previous  and  on  the  morning  of  the  day  of  the 
accident;  but  when  mounting  to  his  seat  on  starting  to  work  in  the. 
afternoon,  a  step  on  the  cart,  some  seven  feet  above  the  ground,  broke, 
throwing  him  to  the  ground  and  causing  the  injuries  complained  of. 
The  step  itself  seems  to  have  been  a  piece  of  malleable  iron  bent  to  a 
right  angle,  the  upper  part  of  which  was  bolted  to  the  barrel  of  the 
cart,  a  type  of  step  in  common  use.  This  particular  step  was  manu- 
factured by  a  reputable  concern.  The  cart  had  been  rebuilt  and  re- 
painted in  the  city's  shop  in  January,  1911,  some  five  months  before 
the  accident,  and  before  it  left  the  shop  it  was  carefully  inspected  by 
the  master  foreman,  who  discovered  nothing  wrong. 

Plaintiff  produced  a  so-called  expert  witness,  who  testified  that  the 
naked  iron  at  the  point  of  fracture  showed  a  flaw ;  but  his  testimony 
was  quite  contradictory.  First,  he  swore  that  "there  is  nothing  on  the 
step  to  indicate  there  was  a  flaw  before  it  was  painted,"  and  that  he 
could  not  tell  whether  a  flaw  existed  before  the  step  was  painted,  and 
in  the  next  breath  said  that  he  thought  the  flaw  could  have  been  seen, 
through  the  paint  if  the  step  had  been  closely  examined.  The  plaintiff 
testified  that  he  considered  himself  an  expert  in  wagons  and  steps; 
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that  he  had  used  this  step  12  or  15  times,  observing  nothing  wrong,  and 
thought  the  step  safe  until  the  accident.  Whether  the  plaintiff  is  to 
be  considered  an  employe  of  the  city,  or  as  the  servant  of  Mrs.  Carney, 
is  immaterial,  because  in  neither  case  did  the  evidence  justify  the  find- 
ing that  the  defendant  had  omitted  any  duty  owing  to  the  plaintiff,  or 
that  the  accident  was  attributable  to  its  negligence.  It  stands  to  reason 
that  a  master  is  not  bound  to  the  same  degree  of  vigilance  in  the  in- 
spection of  such  a  thing  as  the  step  of  a  cart,  as  would  be  necessary 
in  the  case  of  an  intrinsically  dangerous  piece  of  machinery,  or  any 
complicated  or  peculiar  implement,  a  defect  in  which  might  result  in 
injury.  But  whatever  duty  may  have  been  owing  to  plaintiff  in  this 
respect  was  fully  performed. 

The  judgment  and  order  should  be  reversed,  with  costs,  and  the  com- 
plaint dismissed,  with  costs. 


WHITE  CO.  V.  WHITP  MOTOR  CO.  et  aL 
(Supreme  Court,  Appellate  DItIsIoii,  First  Department    December  31,  1913.) 

1.  Evidence  (§  597*)— Suiticienot. 

A  verdict  based  on  mere  guesswork  cannot  be  supported. 
[Ed.  Note. — ^For  other  cases,  see  Evidence,  Cent  Dig.  {  2440 ;  Dec.  Dig. 
{  597.*] 

2.  Fbincipai,  and  Agent  (5  81*) — Conteactb  of  Agency — Conbtbuction. 

Where  a  contract  making  defendant  plaintiff's  sales  agent  merely  pro- 
vided that  plaintiff  should  establish  no  other  dealer  in  the  dty  of  de- 
fendant's residence,  that  stipulation  did  not  preclude  plaintiff  from  mak- 
ing sales  direct  to  customers. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  H  IM- 
214,  219,  223;    Dec.  Dig.  {  81.*] 

3.  Evidence  (i  441*)->^abol  Evidence  to  ViiBY  Wbiitbn  Insibuicent. 

Where  a  contract  for  an  exclusive  sales  agency  did  not  pioride  for  a 
payment  of  commissions  upon  sales  made  direct  by  the  principal,  an  oral 
agreement  to  pay  such  commissions  cannot  change  the  terms  of  the  writ- 
ten contract,  and  no  recovery  can  be  had  thereon. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  f{  1719, 172S-17«3. 
1765-1845,  2030-2047;   Dec.  Dig.  §  441.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  White  Company  against  the  White  Motor  Company, 
a  corporation,  and  another.  From  a  judgment  for  plaintiff  and  in 
favor  of  defendants  on  their  counterclaim,  plaintiff  appeals.  Reversed 
and  remanded. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  BOW- 
LING, and  HOTCHKISS,  JJ. 

Walter  L.  Post,  of  New  York  City,  for  appellant. 

Louis  Levy,  of  New  York  City,  for  respondent 

SCOTT,  J.  Plaintiff  sues  for  $4,250  upon  two  promissory  notes 
made  by  defendant  company  and  indorsed  by  defendant  Saitta.  The 
jury  rendered  a  verdict  for  only  $1,051.51,  allowing  defendant  a  coun- 
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terdaim  of  about  $3,200.  Defendants  do  not  appeal.  We  are  there- 
fore only  concerned  with  the  counterclaim  which  the  jury  allowed. 
Defendant  company,  under  the  former  name  of  the  S.  &  V.  Motor 
Company,  made  a  contract  on  July  5,  1910,  to  act  as  selling  agent  for 
plaintiff  in  Brookl}^.  This  contract  ran  until  June  30,  1911.  The 
name  was  afterwards  changed,  or  a  successor  company  incorporated 
under  the  name  of  the  White  Motor  Company,  which  took  over  the 
business  and  obligations  of  the  S.  &  V.  Motor  Company.  On  July  31, 
1911,  this  contract  was  renewed  for  another  year,  by  a  letter,  which 
referred  for  its  terms  to  forms  of  contracts  used  by  plaintiff,  which 
differed  in  no  material  part  from  the  first  contract.  In  October,  1911, 
the  notes  in  suit  were  given,  becoming  due  in  December.  They  were 
not  paid.  Plaintiff,  being  dissatisfied  with  defendant's  management  of 
the  business,  terminated  the  contract  on  April  1,  1912.  The  counter- 
claim which  has  been  allowed  is  for  a  20  per  cent,  commission  on  six 
taxicabs  sold  by  plaintiff  direct  to  a  Brooklyn  Company,  the  defendant 
claiming  and  the  court  holding  that,  if  these  sales  were  actually  made 
before  April  1,  1912,  defendant  was  entitled  to  the  commission. 

[1-3]  I  think  the  judgment  is  wrong  on  two  grounds:  First.  The 
only  evidence  in  the  case  as  to  the  sale  of  the  cabs  is  that  they  were 
sold  after  April  1,  1912.  It  is  mere  guesswork  that  they  were  in  fact 
sold  earlier.  Second.  There  is  nothing  in  the  contract  which  forbids 
plaintiff  to  make  sales  in  Brookljm,  or  which  gives  defendant  the  right 
to  a  commission  on  sales  made  in  Brooklyn.  The  only  clause  in  the 
contract  bearing  on  the  subject  is  an  undertaking  on  the  part  of  plain- 
tiff "to  establish  no  other  dealer  in  the  city  of  Brooklyn  during  the 
continuance  of  this  contract."  This  does  not  forbid  them  to  make 
sales  themselves.  There  is  some .  evidence  of  an  oral  agreement  to 
allow  defendant  commissions  on  sales  made  by  plaintiff  in  Brooklyn, 
but  this  cannot  control  or  vary  the  written  contract. 

The  judgment  appealed  from  must  be  reversed  and  judgment  di- 
rected for  the  plaintiff  for  the  amount  of  the  note  and  interest,  with 
costs  to  appellant.   All  concur. 


KEVE  V.  COLUMBIA  KID  HAIR  CURLERS  MFG.  CO. 
(Supreme  Court,  Appellate  DItIbIod,  First  Department.    December  81,  1918.) 

OOUBTB  ({  188*) — MxmiOIPAI.  COTTBTS — JtlBISDIOTION. 

Plaintiff  baving  recovered  Judgment  against  an  employ^  of  defendant 
in  tbe  Municipal  Court,  and  execution  bavlng  been  returned  unsatisfied, 
plaintifl  caused  a  transcript  of  tbe  Judgment  to  be  docketed  in  New  York 
county  and  obtained  an  order  from  tbe  Supreme  Court,  as  provided  by 
Code  Civ.  Proc.  i  1391,  directing  tbe  sheriff  to  collect  from  defendant  10 
per  cent,  of  tbe  debtor's  salary.  Defendant  having  refused  to  pay  this 
amount,  plaintiff,  after  a  sufficient  time  had  elapsed  for  accrual  of  enough 
to  pay  tbe  same,  sued  defendant  therefor  in  the  Municipal  Court.  Held, 
that  the  action  was  one  to  collect  the  original  Judgment  in  the  Municipal 
Court,  and  that  that  court  bad  Jurisdiction  thereof, 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  H  439,  440,  442,  447, 
448,  461,  452,  454,  468,  464,  466,  467,  468;   Dec.  Dig.  {  188.*] 
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Appeal  from  Appellate  Term,  First  Department 

Action  by  Max  Keve  against  the  Columbia  Kid  Hair  Curlers  Man- 
ufacturing Company.  Appeal  by  permission  from  a  determination  of 
the  Appellate  Term,  reversing  a  judgment  of  the  Municipal  Court  and 
dismissing  the  complaint  Reversed,  and  juc^ment  of  the  Municipal 
Court  affirmed. 

See,  also,  143  N.  Y.  Supp.  1125. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  DOWLING,  and  HOTCHKISS,  JJ. 

Harry  Stackell,  of  New  York  City,  for  appellant 

McLAUGHLIN,  J."  An  action  was  brought  in  the  Municipal  Court 
of  the  City  of  New  York,  where  the  plaintiff  obtained  a  judgment 
against  one  Schwartz,  upon  which  execution  was  issued  and  returned 
wholly  unsatisfied.  Plaintiff  then  obtained  an  order  to  examine 
Schwartz  in  proceedings  supplementary  to  execution,  and  it  was  devel- 
oped upon  such  examination  that  he  was  employed  by  the  defendant 
corporation  at  a  salary  of  $12  a  week.  Thereupon  plaintiff  caused 
a  transcript  of  the  judgment  to  be  filed  and  docketed  in  the  county  of 
New  York,  and  thereafter  obtained  an  order  in  the  Supreme  Court 
under  section  1391  of  the  Code  of  Civil  Procedure,  directing  the  sher- 
iff to  collect  from  the  defendant  10  per  cent  of  Schwartz's  salary. 
This  order  was  duly  served,  but  defendant  paid  no  attention  to  it 
Plaintiff  waited  until  10  per  cent,  of  the  salary  of  the  judgment  debtor 
— if  the  same  had  been  deducted  as  directed  in  the  order — would  have 
satisfied  the  judgment,  aiid  then  brought  this  action  in  the  Municipal 
Court  of  the  City  of  New  York  to  recover  such  amount  The  defend- 
ant interposed  an  answer,  in  which  it  claimed  the  salary  of  Schwartz 
had,  prior  to  the  service  of  the  order,  been  reduced  from  $12  to  $10  a 
week.  This  was  the  issue  tried  and  the  jury  rendered  a  verdict  in 
favor  of  the  plaintiff,  upon  which  judgment  was  entered.  An  appeal 
was  taken  to  the  Appellate  Term,  where  the  judgment  was  reversed, 
on  the  ground  that  the  Municipal  Court  did  not  have  jurisdiction  of  the 
subject-matter  of  the  action  and  dismissed  the  complaint  The  judg- 
ment was  reversed,  and  complaint  dismissed  on  the  authority  of  Weisel 
v.  Old  Dominion  Steamship  Co.,  99  App.  Div.  568,  91  N.  Y.  Supp. 
140.  That  authority,  as  I  read  it,  has  no  bearing  whatever  on  the 
question  here  presented.  It  neither  justified  a  reversal  of  the  judg- 
ment nor  a  dismissal  of  the  complaint  There,  plaintiff  sought,  under 
section  1391  of  the  Code  of  Civil  Procedure,  to  collect  in  the  Munici- 
pal Court  a  judgment  recovered  in  the  Supreme  Court.  It  was  held 
that  the  Municipal  Court  did  not  have  jurisdiction.  This  was  right 
because  the  Municipal  Court  does  not  have  jurisdiction  of  an  action 
upon  a  judgment  of  the  Supreme  Court  for  the  reason  that  its  juris- 
diction is  extended  only  to  an  action  upon  a  judgment  rendered  in 
any  court,  not  being  a  court  of  record.  Municipal  Court  Act  (Laws 
of  1902,  c.  580)  §  1,  subd.  6.  ,       , 

The  judgment  against  Schwartz  was  recovered  in  the  Municipal 
Court,  and,  when  the  defendslnt  failed  to  withhold  from  his  salary  10 
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per  cent,  as  directed  by  the  order  of  the  Supreme  Court,  that  gave  the 
plaintiff  the  right  to  maintain  an  action — ^not  in  the  Supreme  Court, 
but  in  the  Municipal  Court — upon  the  judgment  there  rendered.  The 
remedy  provided  for  in  section  1391  of  tiie  Code  of  Civil  Procedure  is 
intended  to  be  in  furtherance  of  the  collection  of  the  judgment  when 
money  available  to  satisfy  the  same  is  in  the  hands  of  a  third  party. 
The  action  is  based  upon  the  judgment  and  the  execution  issued  there- 
on, and,  as  held  in  the  Weisel  Case,  any  other  construction  would  de- 
feat the  purpose  of  the  statute. 

The  determination  of  the  Appellate  Term  is  therefore  reversed,  with 
costs,  and  the  judgment  of  the  Municipal  Court  affirmed,  with  costs. 
All  concur. 


IG.  ROTH,  Inc.,  T.  ROSBNTHAIi. 

(Supreme  Court,  Appellate  DlTlslon,  First  Department.    December  SI,  1913.) 

Afpeai,  and  Bkbob  ({  1243*>-<-AcTioR  OR  Affeal  Bono — Tuts  or  Bringino 
Action. 

Under  Code  CIy.  Proc.  S  1300,  providing  that,  where  an  appeal  to  the 
Court  of  Appeals  is  perfected  and  security  giren  to  stay  execution  of  the 
judgment  appealed,  an  action  shall  not  be  maintained  upon  the  under- 
taking given  upon  the  preceding  appeal  until  after  final  determination  of 
the  appeal  to  the  Court  of  Appeals,  a  defendant,  who  appealed  to  the  Ap- 
pellate IHvision  from  an  adverse  judgment  and  gave  an  undertaking  on 
appeal  executed  by  a  bonding  company  which  he  indemnified,  could  re- 
strain the  plaintiff  from  maintaining  an  action  on  the  undertaking  pend- 
ing defendant's  appeal  to  the  Court  of  Appeals ;  plaintiff  being  financially 
irresponsible,  so  that  defendant  could  not  be  reimbursed  for  any  amount 
recovered  by  her  in  the  action  on  the  undertaking  if  he  was  finally  suc- 
cessful. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {{  47,  96; 
Dec.  Dig.  {  1243.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Ig.  Roth,  Incorporated,  against  Rebecca  Rosenthal.  From 
an  order  denying  an  application  for  an  injunction  to  restrain  defendant 
from  prosecuting  an  action  on  an  undertaking  pending  the  determina- 
tion of  the  appeal,  plaintiff  appeals.    Reversed,  and  motion  gp'anted. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Alfred  B.  Nathan,  of  New  York  City,  for  appellant 
Franklin  Taylor,  of  New  York  City,  for  respondent 

DOWLING,  J.  Rebecca  Rosenthal  commenced  an  action  in  Sep- 
tember, 1909,  in  the  Supreme  Court  of  Westchester  County,  against 
Ig,  Roth,  Inc.,  to  recover  on  a  check  for  $500.  Plaintiff  recovered  a 
judgment  from  which  an  appeal  was  taken  to  the  Appellate  Division, 
and  on  such  appeal  an  undertaking  was  given  by  the  American  Bond- 
ing Company  in  the  sum  of  $578.34.  The  judgment  was  affirmed  July 
25,  1913,  and  tint  judgment  of  affirmance  thereon  duly  entered  July 
31,  1913.     On  September  19,  1913,  Rebecca  Rosenthal  commenced 
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an  action  in  the  City  Court  of  New  York  ;^[ainst  the  American  Bond- 
ing Company  of  Baltimore,  upon  its  undertaking  aforesaid,  to  recover 
the  amount  of  said  judgment  On  September  25,  1913,  before  the  time 
to  answer  in  the  City  Court  had  expired,  Ig.  Roth,  Inc.,  duly  took  an 
appeal  to  the  Court  of  Appeals  from  the  judgment,  and  furnished 
to  the  plaintiff  in  the  Westchester  county  suit  an  undertaking  per- 
fecting the  appeal  and  providing,  among  other  things,  for  the  payment 
of  the  judgment  as  affirmed,  if  the  Court  of  Appeals  should  affinn  the 
same. 

The  plaintiff  herein  has  commenced  this  action  to  prevent  Rebecca 
Rosenthal  from  further  prosecuting  the  City  Court  suit  and  obtaining 
judgment  therein  against  the  American  Bonding  Company,  on  the 
ground  that  he  indemnified  said  company  from  any  damage  accruing 
to  it  from  said  undertaking,  and  that,  if  Rebecca  Rosenthal  should 
obtain  the  payment  of  any  judgment  recovered  by  her  in  the  City  Court 
action  as  she  is  financially  irresponsible,  he  never  would  be  able  to 
reimburse  himself  for  the  sum  which  he  would  thus  be  obliged  to  pay 
Under  his  indemnity  to  the  bonding  company. 

We  are  of  the  opinion  that  sufficient  facts  were  shown  to  justify 
the  granting  of  a  temporary  injunction.  Section  1309,  Code  Civ.  Proc, 
provides  as  follows: 

*****  Where  an  appeal  to  tbe  Court  of  Appeals  from  tbat  Jadgment 
or  order  Is  perfected,  and  security  Is  given  tlierenpon,  to  stay  tbe  execution  of 
the  judgment  or  order  cppealed  from,  an  action  shall  not  be  maintained  npon 
the  undertaking,  given  upon  the  preceding  ap'^eal,  until  after  the  final  deter- 
mination of  the  appeal  to  tbe  Court  of  Appeals." 

The  undertaking  herein  complies  with  this  provision  of  the  Code, 
and  the  plaintiff  therefore  has  the  right  to  have  any  action  upon  the 
undertaking  stayed  until  the  Court  of  Appeals  shall  finally  pass  upon 
the  judgment  now  on  appeal  before  it 

The  order  appealed  from  will  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  for  an  injunction  pendente  lite 
granted,  with  $10  costs.    All  concur. 


MILIilKEN  T.  McGARRAH  et  aL 
(Supreme  Court,  Appellate  Division,  Elrst  Department    December  31,  1913.) 

COBPOBATIOirS    (S    320*)  —  MlSUAITAOiaCENT    OF    CORPOBAIIOR    BT    PutOGBC    OV 

Stock — ^Right  of  Aotioh  bt  Stockholdeb. 

A  stockholder,  who  pledges  bis  stock  as  security  for  notes,  executed  by 
him  for  corporate  debts,  and  deposits  it  In  a  voting  trust  with  a  repre- 
sentative  of  the  creditors,  may  not  maintain  an  action  against  the  latter 
for  mismanagement  of  tbe  corporation,  resulting  in  injury  to  It  and  inci- 
dentally depreciating  the  value  of  tbe  stock;  though  for  a  direct  injury 
to  the  stock  not  common  to  all  stockholders  as  such  he  may  maintain  «b 
action. 

[Ed.  Note. — ^For  oOier  cases,  see  Corporations,  Cent  Dig.  |{  1428-1431, 
1433-1439;   Dec.  Dig.  |  320.*] 

-  ■   —  -  ' 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Foster  Milliken  against  Gates  W.  McGarrah  and  others. 
Prom  an  order  sustaining  a  demurrer  to  the  complaint,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  and 
BOWLING,  JJ. 

Martin  Conboy,  of  New  York  City,  for  appellant. 
Charles  W.  Pierson,  of  New  York  City,  for  respondents. 

SCOTT,  T.  Plaintiff  is,  or  was,  the  owner  of  three-fifths  of  the 
stock  of  Milliken  Bros.,  Inc.  That  concern  was  put  into  bankruptcy 
and  receivers  appointed.  A  committee  of  creditors  was  organized  rep- 
resenting the  defendant  banks,  and  a  plan  for  the  readjustment  of  the 
affairs  of  the  company  proposed  which  involved  the  appointment  of  a 
voting  trust.  Ultimately  plaintiff  and  one  Manning  executed  demand 
notes  for  the  indebtedness  of  said  corporation,  and  as  collateral  se- 
curity therefor  deposited  with  McGarrah  &  Thome,  representing  the 
banks,  all  their  stock  in  said  company.  This  stock  was  deposited 
under  the  voting  trust  agreement,  the  bankruptcy  proceedings  dis- 
missed, and  the  control  and  assets  of  the  company  returned  to  it.  Un- 
der this  arrangement,  the  control  and  management  of  the  company 
remained  with  the  defendant  banks.  The  complaint  sets  forth  a  long 
list  of  misdeeds  and  carelessness  in  the  management  of  the  company, 
as  a  result  of  which,  as  it  is  alleged,  the  business  of  the  company  has 
been  ruined  and  its  stock  rendered  worthless. 

The  plaintiff  concedes  that,  considered  merely  as  a  stockholder,  he 
cannot  sue  for  the  injury  done  to  the  corporation,  but  asserts  that  as 
pledgor  of  the  stock  he  has  a  cause  of  action  for  the  injury  done  to  the 
value  of  his  pledged  stock,  in  consequence  of  the  injury  done  to  the 
corporation  whereby  not  only  his  but  all  of  the  stock  was  rendered 
valueless. 

He  relies  upon  Ritchie  v.  McMulIen,  79  Fed.  522,  25  C.  C.  A.  50. 
That  was  a  case  in  equity  in  which  it  was  sought  to  subject  Ritchie's 
interest  in  pledged  stock  to  the  satisfaction  of  the  judgment  against 
him,  and  he  undertook  to  offset  the  damage  alleged  to  have  been  done 
to  him,  as  owner  of  the  stock,  by  the  pledgees.  The  gravamen  of 
Ritchie's  claim  was  that  the  pledgees  had  entered  into  a  conspiracy 
aimed  directly  at  the  particular  stock  owned  by  him ;  the  injury  to  the 
corporation  being  merely  an  incident  The  court  said,  among  other 
things : 

"It  Is  tme  that  tbe  obligations  of  the  pledgee  of  stock  to  the  pledgor  would 
not  be  violated  by  the  pledgee  If  the  stodc  held  in  pledge  Buttered  a  loss  In 
value  through  negligence  of  the  pledgee  in  acting  as  director  of  the  company 
or  through  iU-edvlsed  or  negligent  voting  of  other  stock  owned  by  him.  The 
fact  that  the  pledgee- of  stock  owns  other  stock  In  the  same  company,  or  is  a 
director  or  officer  therein,  does  not  Impose  any  greater  duty  upon  him,  In  re- 
spect to  the  stock  pledged,  than  If  he  had  no  relation  to  the  company  at  all. 
Bnt,  If  such  pledgee  nse  his  position  as  director  and  his  vote  as  stockholder 
Intentionally  to  depreciate  the  stock  of  his  pledgor  held  in  pledge  with  the  dis- 
honest purpose  of  acquiring  ownership  of  the  stock  at  forced  sale,  this  Is  a 
direct  Injury  done  by  him  to  his  pledgor,  end  he  cannot  avcAd  direct  liability 
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to  his  pledgor  for  It,  by  pleading  tbat  the  means  by  which  he  accomjEiUshed 
this  wrong  and  violated  his  duty  as  pledgee  Involved  an  injury  to  the  corpo- 
ration, for  which  It  may  also  recover  damages." 

The  distinction  is  clear.  For  a  direct  injury  to  the  stock  of  the 
pledgor,  not  common  to  all  stockholders  as  such,  the  pledgor  may  have 
his  action  notwithstanding  he  is  also  a  stockholder.  For  an  injury  to 
the  corporation,  common  to  all  stockholders,  the  pledgor  has  no  indi- 
vidual right  of  action  although  the  injury  to  the  corporation  may  inci- 
dentally result  in  a  depreciation  of  the  value  of  his  pledge. 

The  order  appealed  from  is  therefore  affirmed,  with  $10  costs  and 
disbursements,  with  leave  to  plaintiff  to  amend  within  20  days  upon 
payment  of  all  costs.    All  concur. 


HIPPLE  v.  MBXLACHBINO  et  aL 
(Supreme  Ck>art,  Appellate  Division,  First  Department    December  31,  1913.) 

Pleading  ($  345*) — Complatnt — Motion  fob  JtrnoxKNi  oh  Pi.KAi>iires. 

A  complaint,  In  an  action  for  services  rendered  by  plaintiff  to  drfend- 
ants  In  their  business  and  In  assisting  in  a  sale  thereof,  which  alleged 
that  defendants  agreed  in  consideration  of  the  services  to  pay  plaintiff 
when  the  business  was  sold  a  spedfled  sum,  that  the  business  was  sold, 
that  plaintiff  assisted  in  bringing  about  a  sale,  that  plaintiff  had  duly  per- 
formed all  the  conditions  of  the  contract  on  bis  part,  and  that  defendants 
had  failed  to  pay  for  the  services,  stated  a  cause  of  action  for  the  recov- 
ery of  the  services,  in  view  of  Code  Cav.  Proc.  {  633,  authorizing  a  party 
pleading  performance  of  a  condition  precedent  in  a  contract  to  state  gen- 
erally that  he  has  performed  all  the  conditions  on  his  part,  and  a  Jndg- 
ment  of  dismissal  on  the  pleadings  after  defendant  set  up  a  new  contract 
and  alleged  nonperformance  thereof  by  plaintiff  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {(  1065-1058;  Dec. 
Dig.  S  345.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Frank  E.  Hippie  against  Miltiade  Melachrino  and  another. 
From  an  order  granting  defendant's  motion  for  judgment  dismissing 
the  complaint  on  the  pleadings,  plaintiff  appeals.  Reversed,  and  mo- 
tion denied. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Bruce  Ellison,  of  New  York  City,  for  appellant. 
Victor  E.  Whitlock,  of  New  York  City,  for  respondents. 

McLAUGHLIN,  J.  Action  by  an  attorney  at  law  to  recover  for 
services  alleged  to  have  been  rendered  to  defendants  in  their  business 
and  also  in  assisting  in  a  sale  of  the  same.  The  complaint  all^;es,  in 
substance,  that  the  defendants,  in  consideration  of  plaintiff's  advice  and 
services  with  reference  to  their  business  during  the  past  seven  years, 
and  in  further  consideration  of  services  to  be  rendered  in  assisting  the 
defendants  in  making  a  sale  of  the  same,  agreed  to  pay  him,  when  the 
business  was  sold,  the  sum  of  $25,000;  that  after  tiie  agreement  was 
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made  the  plaintiff  did  assist  the  defendants  in  bringing  about  a  sale 
of  the  business  for  $1,000,000;  that  the  plaintiff  duly  performed  all 
of  the  conditi(»is  of  the  contract  on  his  part  to  be  performed  and  by 
reason  thereof  there  is  now  due  him  the  sum  of  $25,000,  with  interest 
from  the  date  of  the  sale,  which  sum  he  has  demanded  and  which  the 
defendants  have  refused  and  neglected  to  pay. 

The  defendants  interposed  an  answer  in  which  they  admitted  that, 
after  the  date  of  the  contract  alleged  in  the  complaint,  the  plaintiff  did 
call  upon  certain  persons  with  reference  to  a  sale  of  defendants'  busi- 
ness and  reported  the  result  to  them,  or  one  of  them,  and  denied  the 
other  material  allegations  of  the  complaint.  The  answer  then  sets  up 
a  separate  defense  to  the  effect  that  the  only  contract  between  the 
plaintiff  and  defendants  was  that  if  he  should  succeed,  through  his  own 
individual  efforts,  in  effecting  a  sale,  that  then  the  defendants  would 
pay  him  the  sum  of  $20,000  for  his  services;  that  he  did  not  so  suc- 
ceed, but,  on  the  contrary,  wholly  failed  and  neglected  to  perform  the 
contract  on  his  part. 

After  issue  had  been  thus  joined,  the  defendants  moved,  under  sec- 
tion 547  of  the  Gxie  of  Civil  Procedure,  for  judgment  on  the  plead- 
ings. The  motion  was  granted,  and  plaintiff  appeals.  The  motion  was 
granted,  as  appears  from  the  memorandum  of  the  learned  justice  sit- 
ting at  Special  Term,  upon  the  ground  that  the  contract  alleged  in  the 
complaint  was  unilateral,  since  it  failed  to  state  that  any  services  were 
to  be  performed  by  the  plaintiff,  and  that  the  facts  set  forth  did  not 
show  an  offer  to  render  services  by  the  plaintiff  or  an  acceptance  there- 
of by  the  defendants. 

The  action  is  to  recover  for  services  already  performed.  It  fairly 
alleges  that  the  defendants  agreed,  in  consideration  of  such  services, 
they  would  pay  to  the  plaintiff,  when  the  business  was  sold,  $25,000 ; 
that  the  business  was  sold  for  $1,000,000;  and  that  the  plaintiff  assisted 
in  bringing  about  the  sale.  Plaintiff  then  alleges,  as  he  had  a  right  to 
do  under  section  533  of  the  Gxle  of  Civil  Procedure,  without  stating 
fully  the  facts  constituting  performance,  that  he  had  duly  performed  all 
the  conditions  of  the  contract  on  his  part  to  be  performed.  The  com- 
plaint, as  I  read  it,  contains  every  necessary  allegation  in  an  action  to 
recover  for  services  rendered.  There  is  an  allegation :  (a)  That  the 
plaintiff  was  employed  under  a  contract  containing  an  agreement  to 
pay  a  specified  sum ;  (b)  that  he  actually  performed  the  services ;  and 
(c)  that  defendants  have  failed  to  pay  for  such  services.  These  alle- 
gations are  sufficient,  if  unanswered,  to  entitle  plaintiff  to  judgment. 

The  order  appealed  from  is  therefore  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  denied,  with  $10  costs.   All  concur. 
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SPANNHAEE  r.  MOUNTAIN  CONST.  CO.  et  aL 
(Snpreme  Court,  Appellate  DMsloii,  Flrat  Department    Decemba  31.  1S13.) 

1.  Mechanics'  Liznb  (S  36*) — ^Rioht  or  Abohtteot. 

While  an  architect  Is  not  entitled  to  a  mechanic's  lien  for  drawing 
plans  alone,  yet  when  he  botti  draws  plans  and  superintends  oonstruction 
he  Is  entitled  to  a  lien  for  the  yalue  of  both  plans  and  superintendoice. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Llena,  Cent  Dig.  I  41;  Dec. 
Dig.  S  36.*] 

2.  MiCHAHiCB'  Liens  (§  130*) — Pektection — Statement. 

Where  an  architect  drew  the  plans  tor  and  superintended  the  constme- 
tion  of  several  houses,  It  Is  unnecessary  for  him  In  perfecting  a  me- 
chanic's Hen  to  file  a  separate  lien  upon  each  building. 

[Ed.  Note. — For  other  cases,  see  Mechanlca'  Uens,  Cent  Dig.  H  17^ 
182;    Dec.  Dig.  i  130.»] 

Appeal  from  Appellate  Term,  First  Department 

Action  by  Otto  L.  Spannhake  against  the  Moantain  Construction 
Company  and  the  National  Surety  Company.  From  a  judgment  of  the 
Appellate  Term  (137  N.  Y.  Supp.  900),  modifying  and  affirming  a  judg- 
ment in  his  favor,  plaintiff  appeals.  Reversed,  and  judgment  of  the 
lower  court  affirmed. 

See,  also,  154  App.  Div.  935, 139  N.  Y.  Supp.  1145. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

L.  B.  Boudin,  of  New  York  City,  for  appellant 
Abraham  P.  Wilkes,  of  New  York  City,  for  respondents. 

SCOTT,  J.  The  defendant  Mountain  Construction  Company  made 
a  contract  with  plaintiff,  an  architect,  to  draw  plans  for  and  superin- 
tend the  construction  of  certain  houses  in  the  city  of  New  York.  The 
plaintiff  filed  a  lien  for  the  value  of  his  services  both  for  drawing  plans 
and  for  superintendence.  This  action  is  to  foreclose  that  .lien.  The 
City  Court  awarded  judgment  to  plaintiff  for  both  classes  of  service. 
This  judgment  was  modified  by  the  Appellate  Term,  by  striking  out 
so  much  of  the  recovery  as  represented  the  value  of  the  plans,  sdlow- 
ing  plaintiff  to  recover  only  for  superintendence.  In  this,  as  we  think, 
the  Appellate  Term  erred. 

[1]  The  general  rule  to  be  deduced  from  the  adjudicated  cases  is 
that,  while  an  architect  is  not  entitled  to  a  mechanic's  lien  for  drawing 
plans  alone,  yet,  when  he  both  draws  plans  and  superintends  construc- 
tion, he  is  entitled  to  a  lien  for  the  value  of  both  plans  and  superin- 
tendence. In  Stryker  v.  Cassidy,  76  N.  Y.  50-53,  32  Am.  Rep.  262,  the 
Court  of  Appeals  said : 

"An  architect  who  makes  the  plans  and  supervises  the  erection  ot  a  build- 
ing is  within  the  words  and  reason  of  the  law." 

The  rule  above  stated  is  well  illustrated  by  Rinn  v.  Electric  Power 
Company,  3  App.  Div.  305,  38  N.  Y.  Supp.  345.  In  that  case  the  archi- 
tect had  drawn  plans  for  a  large  building,  of  which  however  only  one- 
half  had  been  erected  under  his  superintendence.  He  was  allowed 
a  lien,  in  addition  to  his  fees  for  superintendence,  for  one-half  of 
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the  value  of  the  plans  which  he  had  prepared  for  the  whole  building ; 
the  court  remarking  that  an  architect  cannot  have  a  lien  for  making 
plans  alone,  but,  when  he  makes  the  plans  and  supervises  the  construc- 
tion, "it  is  the  part  that  the  architect  takes  during  the  construction 
that  draws  his  services  within  the  lien  law."  In  Thompson-Starrett 
Co.  v.  Brooklyn  Heights  Realty  Co.,  Ill  App.  Div.  358,  98  N.  Y.  Supp. 
128,  the  plaintiff  was  denied  a  lien  for  preparing  plans  because  no 
building  was  erected.  In  the  present  case  the 'plaintiff  not  only  drew 
plans,  but  superintended  the  construction,  as  was  found  by  the  City 
Court,  and  virtually  affirmed  by  the  Appellate  Term,  which  allowed 
a  recovery  for  the  value  of  his  services  for  supervision. 

[2]  There  is  no  force  in  the  suggestion  that  plaintiff  should  have 
filed  a  separate  lien  on  each  building.  Woolf  v.  Schaefer,  103  App. 
Div.  567,  93  N.  Y.  Supp.  184. 

The  determination  of  the  Appellate  Term  must  be  reversed,  and  the 
judgment  of  the  City  Court  affirmed,  with  costs  to  appellant  in  this 
court  and  at  the  Appellate  Term.  All  concur. 


BURTNETT  T.  ERIE  B.  CO. 
(Supreme  Gonrt,  Appellate  Division,  First  Department    December  81,  1913.) 

1.  CouHZBOB  ({  8*) — ^Aonon  fob  InjuRnts — E<icPLOTBBa'  Liabiutt  Act — Ap- 

FUCATiON  or  Statute. 

Where  a  brakeman,  when  he  was  injured  by  the  alleged  sudden  Jerking 
of  the  train,  was  engaged  in  interstate  commerce,  a  railroad  company's 
liability  for  such  injuries  should  be  determined  under  the  federal  Em- 
ployers' Liability  Act  (Act  April  22,  1908,  c.  149,  35  Stat  65  [U.  S.  Comp. 
St  Supp.  1911,  p.  1322]),  and  the  company  can  insist  that  it  be  so  de- 
termined. 

[Ed.  Note. — ^For  other  cases,  see  Commerce,  Cent  Dig.  i  6;  De&  Dig. 
i  8.»] 

2.  Mabtxb  and   Sebtant  ({  278*) — ^Aotionb  tob  Injubibs — Sufficienot  or 

Evidence — Neoliqence. 

Evidence,  in  a  freight  brakeman's  action  for  personal  Injuries  by  being 
Jarred  from  the  top  of  a  freight  car,  held  not  to  sustain  a  finding  of  neg- 
ligence by  the  engineer  in  suddenly  and  violently  Jerking  the  train. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant  Cent  Dig.  |§  954, 
956-958,  960-969,  971,  972,  977;   Dec.  Dig.  S  27a*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Torrence  M.  Burtnett  against  the  Erie  Railroad  Company. 
From  a  judgment  for  plaintiff  and  an  order  denying  defendant's  mo- 
tion for  a  new  trial,  defendant  appeals.  Reversed,  and  new  trial 
granted) 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
UNG,  and  HOTCHKISS,  JJ. 

William  C.  Cannon,  of  New  York  City,  for  appellant 
Thomas  J.  O'Neill,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  plaintiff  was  a  brakeman  in  the  employ  of  defend- 
ant and  had  been  so  employed  for  several  years.    He  was  injured  on 
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the  night  of  January  6,  1910,  by  falling  from  the  top  of  a  frdght  car. 
During  his  employment  on  the  railroad  for  nearly  20  years,  plainti£E 
had  become  thoroughly  familiar  with  the  operation  of  frei^t  trains 
and  of  the  jolts  and  jars  incident  thereto.  The  train  upon  which  plain- 
tiff was  working  when  he  was  injured  was  a  fast  freight  which  left 
Port  Jervis  at  about  7:30  o'clock  p.  m.,  going  west.  Before  it  reached 
a  station  known  as  Basket  Bridge,  it  was  discovered  that  one  of  the 
cars,  the  eighth  or  ninth  from  the  engine,  had  developed  what  is  known 
as  a  "hot  box,"  which  necessitated  its  being  cut  out  and  left  on  a  sid- 
ing. To  effect  this,  the  disabled  car  was  uncoupled  from  those  be- 
hind it,  which  were  left  standing  upon  the  track.  The  disabled  car 
was  backed  onto  a  siding  and  left  there.  The  engine  and  the  cars 
which  had  been  between  it  and  the  disabled  one  were  then  backed 
down  upon  the  main  track  with  a  view  to  coupling  onto  the  cars  that 
had  been  left  standing  upon  the  track,  thus  reconstructing  a  solid 
train  with  the  disabled  car  cut  out.  This  process  involved  several  dis- 
tinct movements  of  backing,  stopping,  and  going  ahead  again.  Dur- 
ing these  movements  plaintiff  stood  on  the  top  of  the  cars,  moving  back 
and  forth  on  the  running  board,  and  transmitting  to  the  engineer  the 
signals  g^ven  to  him  by  a  flagman  who  stood  on  the  ground.  All  of 
these  movements  were  safely  completed  except  the  recoupling  of  the 
forward  section  to  the  rear  section.  The  accident  occurred  as  the  front 
section  was  backing  up  slowly  at  a  speed  of  not  more  than  four  or 
five  miles  an  hour,  or,  as  plaintiff  expressed  it,  "safely  and  slowly."  It 
had  been  sleeting  and  snowing  all  night,  and  the  ground  was  covered 
with  a  glaze  of  ice ;  the  roofs  of  the  cars  being  wet  and  slushy.  As 
the  forward  section  was  thus  backing,  the  switchman  gave  a  signal 
to  stop,  and  the  engineer  stopped  so  suddenly  that  plaintiff  was  thrown, 
as  he  testifies,  eight  or  ten  feet  towards  the  engine,  or  in  a  direction 
opposite  to  that  in  which  the  car  on  which  he  stood  had  been  moving 
when  it  stopped.  He  fell  to  the  ground  and  was  severely  injured 
The  negligence  of  which  he  complains  is  that  the  engineer  stopped  the 
train  too  suddenly,  with  a  violent  jerk.  The  only  evidence  as  to  the 
severity  of  the  jolt,  besides  the  fact  that  plaintiff  was  thrown,  is  his 
own  estimate  that  "the  jar  was  three  or  four  times  as  severe  as  on  oth- 
er occasions." 

The  amended  complaint  contains  four  causes  of  action,  plaintiff 
seeking  to  hold  defendant  under  chapter  600  of  the  Laws  of  1902  of 
this  state,  known  as  the  Employers'  Liability  Act ;  and  under  diapter 
657  of  the  Laws  of  1906  of  this  state,  and  under  the  federal  Employ- 
ers' Liability  Act  (Act  April  22,  1908,  c.  149,  35  Stat.  65  [U.  S.  Cwnp. 
St.  Supp.  1911,  p.  1322]),  relating  to  injuries  received  by  employes  en- 
gaged in  interstate  commerce. 

[1  ]  At  the  commencement  of  the  trial  and  again  at  the  close  of  the 
plaintiff's  case,  the  defendant  moved  that  all  of  the  causes  of  action, 
except  that  under  the  federal  Employers'  Liability  Act,  be  dismissed. 
The  motion  was  denied,  and  the  case  was  submitted  to  the  jury  under 
a  charge  that  permitted  them  to  find  a  verdict  under  either  of  the  state 
statutes  or  under  the  federal  act.  This  was  clearly  erroneous.  It  is 
alleged  in  the  complaint  and  is  conceded  on  all  hands  that,  at  the  time 
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he  was  injured,  plaintiff  was  engaged  in  interstate  commerce,  and 
consequently  the  liability  of  the  defendant  is  to  be  determined  by  the 
federal  act,  which  is  paramount  and  exclusive.  Michigan  Central  R. 
R.  Co.  V.  Vreeland.  227  U.  S.  59.  33  Sup.  Ct.  192,  57  L.  Ed.  417.  The 
rules  of  liability  under  the  federal  act  differ  in  important  particulars 
from  the  rules  under  the  state  act.  In  some  respects  they  are  more  fa- 
vorable to  injured  employes  and  in  some  respects  less  so.  In  any 
case  the  defendant  was  entitled  to  have  the  trial  conducted  and  its 
liability  determined  by  the  only  statute  which  was  applicable. 

[2]  We  are  further  of  the  opinion  that  a  finding  that  the  accident 
-was  the  result  of  negligence  or  incapacity  on  the  part  of  the  engineer 
was  against  the  evidence.  The  plaintiff's  characterization  of  the  jolt 
resulting  from  the  stoppage  of  'the  train  as  "three  or  four  times  as 
severe  as  on  other  occasions"  is  not  sufficient  to  justify  a  finding  that 
the  engineer  was  guilty  of  negligence.  Furthermore,  the  plaintiff's  ac- 
count of  the  accident  is  incredible,  because  contrary  to  well-known 
natural  laws.  If  the  train  had  been  suddenly  stopped,  the  tendency 
would  have  been  to  throw  plaintiff  in  the  direction  in  which  the  train 
was  moving  when  it  was  stopped.  He  says  that  he  was  thrown  vio- 
lently in  an  opposite  direction.  On  the  argument  it  was  ingeniously 
suggested  that  the  result  of  a  sudden  stoppage  would  be  to  establish  a 
court  of  reflex  action  which  might  have  flirown  plaintiff  towards  the 
engine.  There  is  no  evidence  that  there  was  or  necessarily  would  be 
any  such  action,  and,  if  there  had  been,  it  could  scarcely  have  been  so 
severe  as  to  throw  plaintiff  eight  or  ten  feet,  as  he  says  he  was  thrown. 

The  judgment  and  order  appealed  from  must  be  reversed,  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide  the  event   All  concur. 


FOT  T.  BARRY  et  aL 
(Supreme  Coart,  Appellate  Dlylslon,  First  Department    December  81,  1918.) 
1.  Trial  (|  335*) — Acnow  Against  Joiht  Tobt-Fkasobs — Verdict. 

In  an  action  against  two  Joint  tort-feasors,  a  verdict  apportioning  the 
amount  which  each  defendant  should  pay  was  improper;  the  proper 
form  of  verdict  in  such  case  being  tor  one  amount  against  both  defend- 
ants. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  I  788:  Dec  Dig.  i 
335.*] 

-2.  Tbiai.  ({  345*)— Satisfaotioit  or  Jxmaiamt, 

Where  plaintiff,  in  an  action  against  two  Joint  tortfeasors,  acquiesced 
in  a  verdict  which  improperly  apportioned  the  amount  for  wliich  each  de- 
fendant was  liable,  instead  of  finding  one  amount  against  both  defend- 
ants, he  could  not  complain  that  the  satisfaction  of  a  Judgment  entered 
thereon  against  one  defendant  satisfied  the  Judgment  against  the  other. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  If  819-820;  Dea  Dig. 
i  345.*] 

3.  Seebiffs  and  Constablxs  (S  ISO*) — CoLutonon  or  BxEornson— Liabiutt 
or  Officeb. 

Where,  in  an  action  to  enjoin  the  enforcem«it  of  a  valid  execution  is- 
sued on  a  Judgment  which  should  previously  have  been  satisfied  of  rec- 
ord, it  did  not  appear  that  the  sheriff  bad  not  turned  over  to  the  Judg- 
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ment  creditor  a  Bum  already  collected  under  such  execatton.  Judgment 
conld  not  be  rendered  against  tbe  sheriff  for  such  sum ;  the  execution  be- 
ing effective  to  protect  the  sheriff,  not  only  In  making  the  levy,  hut  In 
turning  over  to  the  judgment  creditor  the  amount  collected. 

[Ed.  Note. — ^For  other  cases,  see  Sheriffs  and  Ck>nstable8,  Cent  Dig.  {{ 
267-271;    Dec.  Dig.  i  130.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Frank  Fot  against  James  Barry,  impleaded  with  William 
Soper  and  anodier.  From  an  order  refusing  to  direct  satisfaction  of 
a  judgment,  and  to  restrain  the  sheriff  from  making  further  collections 
under  an  execution  issued  thereon,  and  to  compel  him  to  return  money 
theretofore  collected  in  pursuance  thereof,  James  Barry  appeals.  Re- 
versed 

Argued  before  INGRAHAM,  P.  T.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Thomas  E.  O'Brien,  of  New  York  City,  for  appellant 
John  T.  Canavan,  of  New  York  City,  for  respondent. 

Mclaughlin,  J.  Action  to  recover  damages  for  a  malicious 
abuse  of  legal  process.  There  have  been  two  trials.  The  first  resulted 
in  a  judgment  dismissing  the  complaint,  but  upon  appeal  the  same  was 
reversed  and  a  new  trial  ordered  as  to  the  present  appellant  and  the 
defendant  Soper.  It  is  unnecessary  to  state  the  facts,  since  they  arc 
substantially  the  same  as  alleged  in  the  complaint,  and  which  are  fully 
set  forth  in  the  opinion  delivered  on  the  former  appeal.  Foy  v.  Barry, 
87  App.  Div.  291,  84  N.  Y.  Supp,  335. 

Upon  the  second  trial  a  verdict  was  rendered  in  favor  of  the  plain- 
tiff against  Soper  for  $250  and  against  Barry  for  $1,000.  Upon  the 
verdict  thus  rendered,  judgment  was  entered  against  Soper  for  $697.85 
and  against  Barry  for  $1,^7.85 — being  the  amount  of  the  verdict  plus 
a  full  bill  of  costs  in  each  instance.  After  the  entry  of  the  judgment, 
Soper  paid  the  full  amount  of  the  one  entered  against  him,  and  the 
same  was  thereupon  satisfied  of  record.  Subsequently  the  plaintiff  as- 
signed the  judgment  against  Barry  to  the  respondent  Foy,  who  had 
an  execution  issued  thereon  to  the  sheriff  of  Schenectady  county,  pur- 
suant to  section  1391  of  the  Code  of  Civil  Procedure,  directing  him 
to  garnishee  Barry's  salary ;  an  execution  having  been  previously 
issued  against  his  property  and  returned  unsatisfied.  The  sheriff 
collected  $25  under  the  execution,  when  Barry  make  a  motion  to 
restrain  him  from  making  further  collections,  to  compel  him  to  re- 
turn what  he  had  theretofore  collected,  and  to  satisfy  the  judgment 
of  record.    The  motion  was  denied,  and  Barry  appeals. 

[1,2]  Barry  and  Soper  were  joint  tort-feasors,  and  as  such  were 
jointly  and  severally  liable  for  the  wrong  to  the  plaintiff.  They  could 
have  been  sued  either  jointly  or  severally ;  but,  if  a  recovery  had  been 
had  in  each  case,  the  satisfaction  of  one  would  have  satisfied  the  other. 
Walsh  V.  N.  Y.  C.  &  H.  R.  R.  Co.,  204  N.  Y.  58,  97  N.  E.  408,  37  L 
R.  A.  (N.  S.)  1137;  Knapp  v.  Roche,  94  N.  Y.  329;  Barrett  v.  Third 
Avenue  R.  R.  Co.,  45  N.  Y.  628.    This  rule  is  predicated  upon  the  fact 
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that,  no  matter  how  numerous  may  be  the  wrongdoers,  the  wrongful 
act  and  its  consequences  are  indivisible,  for  which  a  single  payment, 
no  matter  by  which  one  of  the  wrongdoers  made,  is  a  full  and  com- 
plete satisfaction  as  to  all.  Walsh  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  supra. 
The  jury,  therefore,  could  not  legally  apportion,  as  between  Barry  and 
Soper,  the  amount  which  each  should  pay.  The  verdict  should  have 
been  for  such  an  amount  as  would  compensate  the  plaintiff  for  the 
wrong  inflicted  by  both  defendants,  upon  which  judgment  could  then 
have  been  entered  against  both.  The  verdict  here  rendered  was  im- 
proper in  form,  and  the  jury  should  have  been  so  told,  and  sent  back 
with  proper  instructions  for  one  amount  against  both  defendants. 
Plainti£F,  however,  was  satisfied  with  the  form  of  the  verdict,  and 
entered  a  judgment  against  each  defendant,  as  above  stated,  and  is  not 
now  in  a  position  to  complain  tiiat  the  satisfaction  of  one  judgment  has 
satisfied  the  other. 

A  case  directly  in  point  is  BresHn  v.  Peck,  38  Hun,  623.  There  ac- 
tion was  brought  to  recover  damages  against  two  defendants  for  a  li- 
bel. The  jury  rendered  a  verdict  against  one  for  $1,100  and  against 
the  other  for  $400.  The  judgment  entered  upon  the  $400  verdict  was 
paid,  and  then  the  other  defendant  moved  to  have  the  judgment  against 
him  satisfied.  The  motion  was  granted,  and  on  appeal  the  same  was 
affirmed.  This  authority,  so  far  as  I  have  been  able  to  discover,  has 
never  been  questioned ;  on  the  contrary,  it  has  been  cited  with  approval 
in  Parks  v.  City  of  New  York,  111  App.  Div.  836,  98  N.  Y.  Supp.  94, 
affirmed  187  N.  Y.  555,  80  N.  E.  1115;  Brogan  v.  Hanan,  55  App. 
Div.  92,  66  N.  Y.  Supp.  1066;  Palmer  v.  N.  Y.  Pub.  Co.,  31  App. 
Div.  210,  52  N.  Y.  Supp.  539;  Conde  v.  Hall,  92  Hun,  335,  37  N.  Y. 
Supp.  411. 

[3]  The  appellant  also  asks  that  the  sheriff,  not  only  be  restrained 
from  making  further  collections  upon  the  judgment  against  him,  but 
that  he  be  directed  to  repay  what  has  already  been  collected.  When 
the  judgment  is  satisfied  of  record,  and  due  notice  of  that  fact  given  to 
the  sheriff,  he  can  make  no  further  collection  by  virtue  of  the  execution 
issued  thereon.  Upon  the  papers  set  out  in  this  record  the  court  could 
not  direct  the  sheriff  to  repay  to  the  appellant  the  amount  collected 
from  him,  since  it  does  not  appear  but  what  the  amount  collected  has 
been  turned  over  to  the  judgment  creditor.  The  collection  was  made 
in  pursuance  of  a  valid  execution,  which  protected  the  sheriff,  not  only 
in  making  the  levy,  but  in  turning  over,  if  he  did  so,  the  amount  col- 
lected to  the  judgment  creditor. 

^  The  order  appealed  from  is  therefore  reversed  with  $10  costs  and 
disbursements,  and  the  motion  granted,  with  $10  costs,  in  so  far  as 
it  asks  that  the  judgment  be  satisfied  of  record.    All  concur. 
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ROTHBARTH  et  al.  t.  HERZFEIiD  et  aL 
(Snpreme  Court,  Appellate  Division,  First  Department    December  31,  1913.) 

Pabties  (8  51*) — BaiNoiNO  in  Pabtiks — Rioht  of 'Defendants. 

A  defendant,  wbo  during  the  trial  of  an  action  for  money  Jadgment 
learns  that  plalntlft  had  executed  an  assignment  of  the  cause  of  action 
to  trustees  fbr  creditors,  Is  not  entitled  either  under  Code  Civ.  Proc.  ff 
452,  453,  authorizing  the  bringing  in  of  parties  when  necessary  to  a  de- 
termination of  the  controversy,  or  under  section  756,  providing  that  on  a 
transfer  of  interest  the  action  may  be  continued  by  or  against  the  original 
party  unless  the  court  directs  the  transferee  to  be  substituted  or  Joined, 
to  compel  over  the  objection  of  the  plaintiff  and  the  trustees,  to  Join  the 
trustees  as  plaintiff,  since  the  court  may  determine  the  controversy  be- 
tween the  original  parties  without  the  presence  of  the  trustees,  and  since 
under  section  756  a  new  plaintiff  cannot  be  substituted  or  Joined  with  the 
original  plaintiff  on  the  application  of  defendant  over  the  objection  of  the 
original  plaintiff  and  of  the  person  sought  to  be  substltnted  or  Joined. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent  Dig.  {(  77-S2 ;  Dec  Dig. 
|61.«] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Martin  Rothbarth  and  others  against  Felix  Herzfeld  and 
others.  Prom  an  order  bringing  in  additional  parties  as  plaintiffs, 
plaintiffs  appeals.    Reversed. 

See,  also,  150  App.  Div.  900,  134  N.  Y.  Supp.  1144. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

George  H.  Engelhard,  of  New  York  City,  for  appellants. 

Bernard  Naumberg,  of  New  York  City,  for  respondents. 

SCOTT,  J.  Plaintiffs,  a  German  firm  doing  business  also  in  the 
city  of  New  York,  were  represented  in  that  city  by  one  Adolph  Roth- 
barth, who  held  their  power  of  attorney.  They  kept  accounts  in  two 
New  York  City  banks,  the  Mercantile  and  the  Liberty,  upon  both  of 
which  said  Adolph  Rothbarth  had  authority  to  draw  checks  in  plain- 
tiffs' name.  The  defendants  are  or  were  stockbrokers.  The  plaintiffs' 
claim  is  that  Adolph  Rothbarth  used  plaintiffs'  funds  with  which  to 
speculate  in  stocks  through  defendants  as  brokers,  and  that  defendants 
knew  that  the  moneys  paid  to  them  by  Adolph  Rothbarth  for  the  pur- 
poses of  speculation  were  plaintiffs'  funds  and  that  said  Adolph  Roth- 
barth had  no  authority  to  use  said  moneys  for  stich  purposes.  The 
action  is  now  on  trial  before  a  referee. 

In  the  course  of  the  trial  defendants  learned,  for  the  first  time,  that 
in  December,  1910,  plaintiffs  had  made  a  composition  agreement  with 
four  of  their  creditors,  to  wit,  Annie  Rothbarth,  their  mother,  a 
Frankfort  bank,  and  the  Mercantile  and  Liberty  Banks  of  this  city. 
By  this  agreement  they  undertook  to  pay  20  per  cent,  of  their  in- 
debtedness to  each  of  said  creditors  in  cash,  and  to  give  notes  for  40 
per  cent,  thereof ;  such  notes  to  be  payable  out  of  the  proceeds  of  any 
recoveries  which  might  be  had  in  this  and  certain  other  similar  ac- 
tions against  other  defendants,  and  to  be  payable  only  out  of  such 
proceeds.    To  secure  these  notes  they  agreed  to  execute,  and  did  ex- 

*For  other  cases  see  same  topic  t  i  nttiibbb  In  Dec.  ft  Am.  Dig*.  It07  to  date,  ft  Rep'r  Indexes 
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ecute,  to  George  H.  Englehard  and  Hjalmar  H.  Boyesen  as  trustees, 
assignments  of  this  and  the  other  causes  of  action,  in  trust  to  receive 
the  sums  realized  therefrom  and  to  pay  over  such  sums  in  accordance 
with  the  composition  agreement.  By  the  terms  of  th^  assignment  the 
trustees  are  to  have  no  voice  in  the  conduct  or  settlement  of  the  ac- 
tion, but  are  merely  empowered  to  receive  the  proceeds  when  realized, 
and  to  distribute  them.  Upon  ascertaining  the  fact  of  this  assignment, 
defendants  moved  that  Englehard  and  Boyesen  be  substituted  as  par- 
ties plaintiff.  They  opposed,  as  did  the  plaintiffs ;  but  the  motion  was 
granted  to  the  extent  of  joining  them  as  plaintiffs.  Both  plaintiffs  and 
the  trustees  appeal. 

The  principal  reason  urged  by  defendants  why  the  order  should  be 
affirmed  is  that  they  have,  as  they  think,  grounds  for  a  separate  de- 
fense, or  counterclaim  by  way  of  set-off  against  the  two  New  York 
banks  for  whose  benefit  the  assignment  of  the  cause  of  action  was 
made,  but  not  against  the  other  creditors.  These'  grounds,  stated 
briefly  and  without  any  attempt  at  technical  accuracy,  are  that  one 
of  the  banks  ratified  the  wrongful  acts  of  Adolph  Rothbarth  by  ac- 
cepting from  defendants  a  portion  of  the  proceeds  of  his  speculations, 
and,  as  to  both  banks,  that  if  defendants  are  compelled  to  pay  plain- 
tiffs they  will  have  a  cause  of  action  over  against  the  banks  for  having 
accepted  and  honored  Adolph  Rothbarth's  unauthorized  checks.  It  is 
far  from  clear  that  either  of  these  defenses  would  be  available  even 
if  the  action  had  originally  been  brought  by  Englehard  and  Boyesen,  or 
if  they  should  remain  parties  plaintiff;  but  that  question  we  are  not 
called  upon  to  consider  at  this  time. 

The  ground  upon  which  the  motion  was  granted,  as  stated  by  the 
learned  justice  at  Special  Term,  was  that : 

"It  has  be«n  repeatedly  held  that  the  court.  In  order  to  dispose  of  the  rights 
of  the  parties,  may  direct  the  bringing  in  of  all  the  parties  having  an  inter- 
est in  the  proceeding,  however  remote." 

The  motion  was  thus  apparently  granted  under  the  provisions  of 
sections  452  and  453,  Code  of  Civil  Procedure,  which  however  are  not 
applicable  because  the  court  can  determine  the  controversy  as  between 
the  original  parties  to  the  action,  without  the  necessity  for  importing 
new  parties  whose  interests  have  been  acquired  since  the  action  was 
conmienced.  The  section  of  the  Code  applicable  to  the  present  motion 
is  section  756,  which  provides  as  follows : 

"In  case  of  a  transfer  of  Interest,  or  devolution  of  liability,  the  action  may 
be  continued,  by  or  against  the  original  party;  unless  the  court  directs  the 
person,  to  whom  the  interest  is  transferred,  or  upon  whom  the  liability  is  de- 
volved, to  be  substituted  In  the  action,  or  Joined  with  the  original  party,  as 
the  case  requirea" 

We  entertain  much  doubt  whether  tmder  this  section  a  new  plain- 
tiff can  be  substituted  in  an  action,  or  even  joined  as  plaintiff  with  the 
original  plaintiff,  upon  the  application  of  the  defendant,  and  in  face  of 
the  opposition  both  of  the  original  plaintiff  and  of  the  person  sought 
to  be  substituted  or  joined  as  plaintiff.  Such  is  the  effect  of  the  deci-  y 
sion  in  Lawson  ▼.  Town  of  Woodstock,  37  Hun,  352,  although  the      ''^ 


Digitized  by 


Google 


976  144  NBW  ZOBK  SITPPLBMEHT  (Sup.  Ct 

precise  question  was  not  presented.  It  was  directly  so  held  in  Pack- 
ard V.  Wood,  17  Abb.  Prac.  318,  and,  although  the  later  case  of  De 
Bost  V.  Albert  Palmer  Co.,  21  Wkly.  Dig.  369,  seems  to  hold  that  it  lies 
within  the  discretion  of  the  court  whether  such  a  substitution  or  join- 
der shall  be  made,  the  case  is  so  inadequately  reported  that  it  loses 
much  of  its  authority  from  that  circumstance.  Indeed,  it  is  difficult 
to  see  how  any  one  can  be  compelled,  against  his  will,  to  become  a 
plaintiff  and  assume  the  aggressiveness  implied  thereby.  It  is  doubt- 
less for  this  reason  that  it  is  provided  in  section  448  that,  if  the  consent 
of  one  who  ought  to  be  a  plaintiff  cannot  be  obtained,  he  may  be  made 
a  defendant.  For  the  same  reason  section  760  provides  different  modes 
of  procedure  in  cases  arising  under  section  756  where  the  application  is 
made  (1)  by  the  person  upon  whom  the  right  or  interest  has  devolved, 
or  (2)  where  the  application  is  made  by  a  plaintiff,  or  (3)  where 
the  application  is  made  by  a  defendant.  In  the  latter  case,  which 
is  the  one  we  are  now  considering  the  remedy  provided  is  to  per- 
mit the  applicant  to  bring  a  cross-action,  if  the  protection  of  his 
rights  demands  it.  Even  if  we  were  disposed  to  hold,  as  we  are  not, 
that  the  granting  of  such  a  motion  as  the  present  rested  in  the  court's 
discretion,  we  should  be  of  the  opinion  that  such  discretion  should  not 
be  exercised  in  the  present  case. 

Order  appealed  from  reversed,  with  $10  costs  and  disbursements, 
and  motion  denied  with  $10  costs.    All  concur. 


EHRMAN  T.  BASSBTT. 
(Snpreme  Court,  Appellate  DItIsIod,  First  Department    December  SI,  1913.) 

1.  ExBcuTOBS  AHD  Administeatobb  (J  427*) — Actions  bt  Bxxouroa — ^AcnoR 

IN   INDIVIOITAI.  CAPAOITT. 

■  An  action  upon  a  contract  made  by  an  ezecntor  or  administrator  most 
be  brought  by  the  executor  Individually  and  not  In  his  representatlTe  ca- 
pacity, though  an  action  upon  a  contract  made  by  decedent  must  be 
brought  by  the  executor  In  his  representative  capacity,  and  hence  an  ex- 
ecutrix cannot  maintain  an  action  to  recover  the  price  of  goods  belong- 
ing to  testator  at  his  death  which  the  executrix  subsequently  sold. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  a  1666-1672;   Dec.  Dig.  {  427.*] 

2.  Appeal  and  Ebbob  ({  887*) — AicsNDitBNT  ov  Plxadinos — STBtsnro  Pab- 

TIES. 

Where  an  action  for  the  price  of  goods  belonging  to  tlie  estate,  bnt  sold 
by  the  executrix  after  testator's  death,  was  Improperly  brought  aa  "ex- 
ecutrix" Instead  of  individually,  the  appellate  court  cannot  strike  the 
words  "as  executrix"  from  the  complaint  so  as  to  permit  the  Judgment 
for  plaintiff  to  stand  as  though  the  action  were  brought  by  the  executrix 
individually. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Di^  I  8820; 
Dec.  Dig.  i  887.»] 

Ingraham,  P.  J.,  dissenting  in  part 

Appeal  from  Special  Term,  New  York  County. 
Action  by  Adeline  Plant  Ehrman,  as  executrix,  against  Al   Bassett 
From  an  order  granting  plaintiff's  motion  for  judgment  on  the  plead- 

*For  other  cases  sm  ume  topic  A  t  NtraOBB  In  Dm.  ft  Am.  Diss.  1907  to  dat«,  ft  Rep'r  Indsxn 
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ings,  defendant  appeals.    Reversed,  and  motion  denied,  and  judgment 
sustained  to  demurrer  to  the. complaint 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Herman  Druck,  of  New  York  City,  for  appellant 
Leo  Levy,  of  New  York  City,  for  respondent 

McLAUGHLIN,  J.  Action  by  an  executrix  to  recover  the  pur- 
chase price  of  goods,  wares,  and  merchandise  alleged  to  have  been  sold 
by  her  as  such  to  the  defendant.  The  complaint  alleged,  in  substance, 
that  plaintiff's  testator  died  on  January  13,  1913,  leaving  a  last  will  and 
testament,  which  was  admitteid  to  probate  and  letters  testamentary 
issued  to  her;  that  at  various  times  between  March  5  and  May  9,  1913, 
as  such  executrix,  she  sold  and  delivered  to  the  defendant,  at  his 
special  instance  and  request,  certain  goods,  wares,  and  merchandise 
upon  which,  at  the  agreed  price,  there  remained  due  and  payable 
$722.50.  The  defendant  demurred  to  the  complaint  upon  the  grounds : 
(a)  That  the  plaintiff  had  no  legal  capacity  to  sue;  and  (b)  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Thereafter,  the  plaintiff,  upon  the  complaint  and  demurrer,  moved 
for  judgment  on  the  pleadings.  The  inotion  was  granted,  and  defend- 
ant appeals. 

[1]  The  question  presented  by  the  appeal  is  whether  plaintiff,  as 
executrix,  can  maintain  an  action  to  recover  the  purchase  price  of 
goods,  wares,  and  merchandise  which  belonged  to  her  testator  at  the 
time  of  his  death  and  which,  subsequent  to  her  appointment,  she  sold. 

I  am  of  the  opinion  that  the  action  cannot  be  maintained,  and  that 
the  demurrer  to  the  complaint,  for  that  reason,  should  have  been  sus- 
tained. The  rule,  as  I  understand  it,  is  that  an  action  at  law  upon  a 
contract  made  by  the  deceased  must  be  brought  in  the  name  of  his  ex- 
ecutor or  administrator,  but  an  action  brought  upon  a  contract  made 
by  the  executor  or  administrator  must  be  brought  by  him  individually. 
O'Brien  v.  Jackson,  167  N.  Y.  31,  60  N.E.  238;  Parker  v.  Day,  155  . 
N.  Y.  383,  49  N.  E.  1046;  Matter  of  Van  Slpoten  v.  Dodge,  145  N. 
Y.  327,  39  N.  E.  950;  Thompson  v.  Whitmarsh,  100  N.  Y.  35,  2 
N.  E.  273;  Austin  v.  Munro.  47  N.  Y.  360;  Ferrin  v.  Myrick,  41  N. 
Y.  315. 

Thus,  it  was  held  in  Thompson  v.  Whitmarsh,  supra,  that  an  action 
by  an  executrix  in  her  individual  capacity  to  recover  the  purchase  price 
of  personal  property  which  came  into  her  possession  as  executrix  was 
properly  brought  Judge  Finch,  who  delivered  the  opinion  of  the 
court,  commenting  upon  this  phase  of  the  case,  said : 

-  "Where  an  executor  or  administrator  sells  on  credit  tbe  pr6perty  of  tbe  es- 
tate and  sues  to  recover  tbe  debt,  be,  as  an  IndlTldnal,  is  the  real  party  In 
Interest,  for  the  contract  is  made  with  blm,  and  the  promise  to  pay  runs  to 
bim,  and  he  is  personally  accountable  for  the  assets  which  he  has  sold.  For 
tbe  same  reason  the  debt  does  not  belong  to  him  in  his  representative  capacity 
within  the  intent  and  meaning  of  the  section  of  the  Code  referred  to." 

In  O'Brien  v.  Jackson,  supra,  action  was  brought  against  defendants 
as  executors  of  and  trustees  under  a  will  tQ  recover  a  balance  due 
144N.X.S.— 62 
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on  a  contract  for  repairs  made  to  a  building  which  belonged  to  the 
testator  at  the  time  of  his  death  and  which  was  devised  to  the  defend- 
ants in  trust.  The  complaint  alleged  that  the  defendants  were  the 
executors  arid  trustees  under  the  will  and  were  authorized  to  make  the 
agreement  sued  upon.  This  allegation  was  put  in  issue  by  the  answer. 
Upon  the  trial  the  defendants  moved  to  dismiss  the  complaint  on  the 
ground  that  it  did  not  state  a  cause  of  action  against  them  in  their 
representative  capacity.  The  motion  was  denied,  and  plaintiff  had  a 
recovery  which  was  affirmed  on  appeal  (42  App.  Div.  171,  58  N.  Y. 
Supp.  1044),  but  reversed  by  the  Court  of  Appeals;  it  holding  that  the 
motion  should  have  been  granted.  •  In  reversing  the  judgment,  Cullen, 
J.,  who  delivered  the  opinion  of  the  court,  said : 

"The  general  rule  Is  well  settled  in  this  state  that  executors  or  trustees 
cannot,  by  their  executory  contracts,  although  made  in  the  interest  and  for 
the  benefit  of  the  estate  they  represent.  If  made  upon  a  new  and  Independent 
consideration,  bind  the  estate  and  thus  create  a  liability  not  founded  upon  the 
contract  or  obligation  of  the  testator." 

This  was  but  restating  the  rule  which  was  laid  down  in  Austin  v. 
Munro,  siipra,  where  Judge  Allen  said : 

"The  rule  must  be  regarded  as  well  settled  that  the  contracts  of  execntora, 
although  made  in  .the  interest  and  for  the  benefit  of  the  estate  they  represent, 
If  made  upon  a  new  and  independent  consideration,  as  for  services  rendered, 
goods  or  property  sold  and  delivered,  or  other  consideration  moving  between 
the  promisee  and  the  executors  as  promisors,  are  the  personal  contracts  of 
the  executors,  and  do  not  bind  the  estate,  notwithstanding  the  services  ren- 
dered, or  goods  or  property  furnished,  or  other  consideration  moving  from  tue 
promisee,  are  such  that  the  executors  could  properly  have  paid  for  the  same 
from  the  assets,  and  been  allowed  for  the  expenditure  in  the  settlement  of 
their  accounts.  The  principle  is  that  an  executor  may  disburse  and  use  the 
funds  of  the  estate  for  purposes  authorized  by  law,  but  may  not  bind  the  es- 
tate by  an  executory  contract,  and  thus  create  a  liability  not  founded  upon  a 
contract  or  obligation  of  the  testator." 

See,  also,  Leavitt  v.  Scholes,  148  App.  Div.  78,  132  N.  Y.  Supp. 
1033. 

The  authorities  cited  by  the  respondent  are  not  in  conflict  with  the 
view  above  expressed.  Wetmore  v.  Porter,  92  N.  Y.  76,  is  simply  to 
the  effect  that  whoever  receives  property,  knowing  that  it  is  the  subject 
of  a  trust  and  has  been  transferred  by  the  trustee  in  violation  of  his 
duty  and  power,  takes  it  subject  to  the  right  not  only  of  the  cestui 

?ue  trust,  but  also  of  the  trustee  to  reclaim  possession  or  to  recover 
or  its  conversion.    And  to  the  same  effect  is  Reichard  v.  Hutton,  148 
App.  Div.  813,  133  N.  Y.  Supp.  44. 

In  Bingham  v.  Marine  National  Bank,  112  N.  Y.  661,  19  N.  E.  416, 
the  plaintiffs,  as  administrators,  deposited  certain  moneys  of  the  estate, 
for  which  they  received  a  certificate  of  deposit  signed  by  the  cashier, 
payable  to  their  order  as  administrators,  on  surrender  of  the  certifi- 
cates. The  certificates,  when  produced  on  the  trial,  bore  the  unre- 
stricted indorsements  of  the  payees.  It  was  held  that  while  the  con- 
tracts represented  by  the  certificates  could  have  been  enforced  by  the 
plaintiffs  in  their  names  as  individuals,  by  seeking  to  do  so  in  their 
representative  capacity  they  imposed  no  hardship  upon,  and  impaired 
no  remedy  of,  defendant. 
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[2]  It  is  suggested  that,  even  though  it  be  conceded  that  the  action 
cannot  be  maintained  by  the  plaintiff  in  her  representative  capacity, 
nevertheless  this  court  can,  on  appeal,  amend  the  title  of  the  action 
and  complaint  by  striking  therefrom  the  words  "as  executrix,"  etc.,  the 
eflfect  of  which  would  be  to  permit  the  recovery  to  stand  as  though  the 
action  had  been  brought  by  the  plaintiff  individually.  I  do  not  think 
this  should  be  done,  and  especially  when  the  defendant,  at  the  first  op- 
portunity, has  challenged  the  right  of  the  plaintiff  to  maintain  the 
action  in  its  present  form. 

In  the  O'Brien  Case  the  validity  of  the  complaint  was  challenged 
at  the  trial,  and  a  motion  made  to  dismiss  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and,  because  this 
motion  was  not  granted,  the  judgment  was  reversed. 

The  order  appealed  from  therefore  should  be  reversed,  with  $10 
costs  and  disbursements,  the  motion  for  judgment  denied,  with  $10 
coists,  and  the  demurrer  to  the  complaint  sustained,  with  $10  costs, 
with  leave  to  serve  an  amended  complaint  on  payment  of  costs. 

LAUGHLIN,  CLARKE,  and  SCOTT,  JJ.,  concur. 

INGRAHAM,  P.  J.  I  dissent  on  the  ground  that  the  descrip- 
tion of  the  plaintiff  should  be  disregarded  as  surplusage  and  stricken 
out,  and  the  action  continued  as  in  favor  of  the  plaintiff  individually. 


HENTZ  et  al.  ▼.  NATIONAL  OITX  BANK  OF  NKW  YORK. 
(Supreme  Court,  Appellate  Division,  First  Department    December  31,  1913.) 

1.  BAITKB  AlfD  BAHKiiro  (|  lOS*) — Chxckb — Patuxrt. 

Under  Negotiable  Instrument  Law  (Consol.  Laws  1909,  c  38)  |  825, 
providing  that  a  cbeck  does  not  operate  as  an  assignment  of  any  part  of 
the  funds  to  the  credit  of  the  drawer,  and  the  bank  Is  not  liable  to  the 
holder  unless  it  accepts  or  certifies  the  check,  the  payee  of  a  check  which 
has  not  been  accepted  by  the  bank  on  which  it  Is  drawn  may  not  main- 
tain an  action  against  the  bank,  though  the  maker  has  on  deposit  suffi- 
cient funds. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent  Die  U  S3G- 
638;    Dec.  Dig.  |  165.*] 

2.  Banks  and  Banking  (J  165*)  —  Ohxoks  —  Payment  Thbouoh  Cueabino 

HOCSK. 

Where  a  bank  receiving  a  check  for  collection  presented  it  to  the  bank 
on  which  it  was  drawn  for  payment  through  the  clearing  house,  and  after 
the  check  had  been  paid  it  was  taken  by  the  bank  on  which  it  was  drawn 
to  its  banking  house  and  retained  for  a  time  and  then  returned  it  to  the 
bank  receiving  it  for  collection  on  the  ground  that  the  maker  had  made 
an  assignment,  and  the  bank  receiving  it  for  collection,  acting  according 
to  custom  prevailing  among  clearing  house  banks,  repaid  the  amount  of 
the  check  to  the  bank  on  which  it  was  drawn,  the  presentation  and  ac- 
ceptance through  the  clearing  house  did  not  bind  the  bank  on  which  the 
check  was  drawn,  and  the  payee  conld  not  maintain  an  action  against  it, 
though  the  maker  had  funds  on  deposit 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  ft  536- 
638;  Dee  Dig.  S  155.»] 

*For  other  cases  aee  lame  topic  &  {  nuubsii  In  Deo.  ft  Am.  Digs.  1M7  to  date,  &  Rep'r  Indexes 
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Appeal  from  Special  Tefm,  New  York  County. 

Action  by  Henry  Hentz  and  others  against  the  National  City  Bank 
of  New  York.  From  an  order  overruling  a  demurrer  to  the  com- 
plaint on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  defendant  appeals.  Reversed,  and  demurrer  sus- 
tained, with  leave  to  serve  amended  complaint  on  condition. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  and  DOWLING,  JJ. 

John  A.  Garver,  of  New  York  City,  for  appellant 
'    Phelan  Beale,  of  New  York  City,  for  respondents. 

Mclaughlin,  J,  The  defendant  appeals  from  an  order  over- 
ruling its  demurrer  to  two  alleged  causes  of  action  on  the  grolmd  that  a 
cause  of  action  was  not  stated  in  either.  The  complaint  alleges  that 
on  the  18th  of  January,  1910,  Lathrop,  Raskins  &  Co.  had  on  deposit 
with  the  defendant  a  sum  in  excess  of  $25,000 ;  that  on  that  day  they 
drew  their  check  for  $25,000  payable  to  the  order  of  the  plaintiffs,  to 
whom  the  same  was  delivered;  that  the  plaintiffs  indorsed  the  check 
and  deposited  it  with  the  Mechanics'  National  Bank,  which,  on  the 
19th  of  January,  presented  it  to  the  defendant  for  payment  through 
the  New  York  Clearing  House;  that  at  the  time  the  check  was  pre- 
sented Lathrop,  Haskins  &  Co.  had  a  credit  with  the  defendant  of 
$54,319.98;  that  after  the  check  had  been  paid  through  the  clearing 
house  it  was  taken  by  the  defendant  to  its  banking  house,  and  there 
remained  until  2  o'clock  on  that  day,  when  it  was  returned  to  the  Me- 
chanics' National  Bank  on  the  ground  that  the  maker  had  made  an 
assignment;  that  the  Mechanics'  National  Bank  thereupon,  acting  in 
'  pursuance  of  the  universal  custom  prevailing  among  dearing  house 
banks  in  the  city  of  New  York,  immediately  repaid  the  amount  of 
the  check  to  the  defendant,  leaviM;  the  matter  of  the  merits  of  the 
claim  to  be  thereafter  adjusted.  The  complaint  further  alleges  that, 
after  the  check  was  received  from  the  clearing  house,  the  defendant 
continued  to  receive  deposits  from  Lathrop,  Haskins  &  Co.,  and  to 
accept  and  pay  their  checks  until  such  firm  made  a  general  assignment 
for  the  benefit  of  creditors,  which  occurred  about  12 :30  o'clock  on  that 
day;  that  the  deposits  received  from  such  firm  on  the  19th,  prior  to  the 
general  assignment,  amounted  to  $491,845.80,  which,  with  the  bal- 
ance remaining  to  its  credit  the  night  before,  made  a  total  of  $546,165.- 
78,  against  which  defendant  had  paid  or  certified  checks  presented  di- 
rectly to  it,  to  the  amount  of  $525,963.47,  which  left  a  balance  of  only 
$20,202.31  to  pay  the  check  in  question. 

[1]  I  am  of  the  opinion  that  the  judgment  appealed  from  should 
be  reversed  and  the  demurrer  sustained.  The  payee  of  a  check  which 
has  not  been  accepted  by  the  bank  upon  which  it  is  drawn  cannot 
maintain  an  action  against  the  bank,  even  though  the  maker  has  on 
deposit  sufficient  funds  to  pay  it.  Negotiable  Instrument  Law  (ConsoL 
Laws  1909,  c.  38)  §  325. 

[2]  The  defendant  therefore  is  not  liable  to  the  plaintiff  upon  the 
check  in  question  unless  it  be  held  that  its  presentation  and  acceptance 
through  the  clearing  house  is  sufficient  to  bind  it    It  is  not  alleged. 
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nor  was  it  claimed  upon  the  argument  of  the  appeal,  that  the  defendant 
paid  any  of  the  other  checks  of  Lathrop,  Haskins  &  Co.  received 
from  the  clearing  house  on  the  19th.  I  do  not  think  what  occurred 
at  the  clearing  house  in  any  way  obligated  the  defendant  to  pay  the 
amount  of  the  check.  The  New  York  Clearing  House  is  a  voluntary 
association  of  banking  institutions,  havin|;  for  its  object  the  common 
exchange  of  checks,  drafts,  or  other  obligations  payable  on  demand, 
held  by  each  member  of  the  association  against  every  other  member, 
and  a  settlement  of  the  differences.  The  rules  of  the  clearing  house 
are  not  sef  out  in  the  complaint,  and  while  it  is  possible  we  might  take 

Sdicial  notice  of  them  (Agawam  Bank  v.  Strever,  18  N.  Y.  502; 
erchants'  National  Bank  v.  Hall,  83  N.  Y.  338,  38  Am.  Rep.  434; 
Hutchinson  v.  Manhattan  Co.,  150  N.  Y.  250,  44  N.  E.  775;  Louisville 
Trust  Co.  V.  Louisville  Ry.  Co.,  174  U.  S.  683,  19  Sup.  Ct  827,  43  L. 
Ed.  1130),  nevertheless  it  is  unnecessary  to  go  to  that  extent,  because 
the  learned  counsel  for  the  respondent  conceded  upon  the  argument 
that  we  might  do  so,  since  the  decision  of  the  question  involved  was  de- 
sired upon  the  merits  rather  than  upon  a  technicality. 

Taking  into  consideration  the  rules  of  the  clearing  house,  which, 
so  far  as  affects  the  question  here  presented,  are  set  forth  in  Mt.  Mor- 
ris Bank  v.  Twenty-Third  Ward  Bank,  172  N.  Y.  244,  64  N.  E.  810, 
and  Citizens'  Central  National  Bank  v.  New  Amsterdam  National 
Bank,  128  App.  Div.  554,  112  N.  Y.  Supp.  973,  affirmed  198  N.  Y. 
520,  92  N.  E.  1060,  it  at  once  becomes  apparent,  as  it  seems  to  me, 
that  the  conclusion  reached  by  the  court  at  Special  Term  is  erroneous. 
A  payment  through  the  clearing  house  and  a  payment  over  the  coun- 
ters of  a  bank  upon  which  a  check  is  drawn  are  entirely  different. 
The  clearing  house  is  simply  a  representative  of  all  the  banks  who 
are  members  of  it.  Its  purpose  is  to  enable  these  banks  to  go  to  the 
clearing  house  each  day  and  there  present  checks  drawn  on  other  clear- 
ing house  banks  received  the  day  before  and  receive  from  the  clearing 
house  checks  drawn  on  the  presenting  bank  which  have  been  sent  in  by 
some  other  member.  The  clearing  house  then  balances  the  checks 
sent  by  a  bank  against  those  sent  to  it,  and  later  in  the  day  a  bank 
either  pays  or  receives  the  balance  due  to  or  owing  by  it;  in  other 
words,  it  is  an  adjustment  of  balances,  solely  for  the  convenience  of 
the  banks  who  are  members  of  the  association.  It  is  in  no  sense  a 
payment  binding  upon  the  bank  upon  which  it  is  drawn,  so  far  as 
the  payee  named  therein  is  concerned,  since  under  one  of  the  rules 
of  the  clearing  house  assdciation  a  check  or  draft  thus  received  may 
be  returned  to  the  bank  from  which  it  is  received  at  any  time  that  day 
before  3  o'clock  in  the  afternoon. 

The  payment  of  a  clearing  house  balance  is  not  a  payment  of  any 
particular  check  and  does  not  become  so  until  the  time  within  which 
the  check  may  be  returned  has  expired.  Daniel  on  Negotiable  Instru- 
ments, §  1622a;  Stuyvesant  Bank  v.  National  Mechanics'  Banking 
Ass'n,  7  Lans.  197 ;  Merchants'  National  Bank  v.  Bank  of  the  Com- 
monwealth, 139  Mass.  513,  2  N.  E.  89.  This  would  seem  to  follow 
from  the  necessity  of  each  case,  because  a  bank  upon  which  a  check 
IS  drawn  has  no  opportunity  to  examine  it  until  after  it  has  been  re- 
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ceived  from  the  clearing  house.  Among  the  checks  presented  at  the 
clearing  house  may  be  forged  checks,  checks  drawn  against  insuffi- 
cient funds,  and  checks  upon  which  payment  has  been  stopped;  but, 
irrespective  of  their  validity,  all  of  them  must,  in  making  payment 
through  the  clearing  house,  be  charged  against  the  bank  upon  which 
they  are  drawn  in  order  to  ascertain  and  adjust  the  balance ;  and,  if  a 
check  be  thus  paid,  then  the  bank  can  protect  itself  under  the  rules 
by  returning  it  to  the  bank  from  which  it  was  received,  within  the  time 
specified.    This  is  precisely  what  the  defendant  did. 

Columbia-Knickerbocker  Trust  Co.  v.  Miller,  156  App.  Div.  810, 
142  N.  Y.  Supp.  440,  recently  decided  by  this  court,  is,  as  it  seems  to 
me,  decisive  of  the  question  here  presented.  There,  a  check  was 
drawn  by  Lathrop,  Haskins  &  Co.  on  the  same  day  as  the  one  in 
question.  It  was  payable  to  the  order  of  one  Miller.  He  deposited  it 
with  the  Columbia-Knickerbocker  Trust  Company,  which,  in  turn, 
presented  it  to  this  defendant  National  City  Bank,  through  the  New 
York  Clearing  House  on  January  19th.  After  its  receipt  from  the 
clearing  house,  it  was  returned  by  the  National  City  Bank  in  the  same 
way  as  the  check  here,  and  the  same  was  repaid  by  the  trust  company. 
In  the  meantime  the  trust  company  had  given  Miller  credit  for  the 
amount  of  it,  but  he  refused  to  pay  back  the  money  which  he  had 
received,  whereupon  an  action  was  brought  against  him  to  recover  the 
same.  The  principal  defense  relied  upon  was  that  the  trust  company 
had  been  paid  through  the  clearing  house.  The  court  held  that  the 
trust  company  had  an  absolute  right  to  return  the  check,  and  payment 
through  the  clearing  house  was  not  payment  of  any  particular  check 
until  the  time  had  expired  within  which  it  might  be  returned. 

The  order  appealed  from,  therefore,  should  be  reversed,  with  $10 
costs  and  disbursements,  and  the  demurrer  sustained,  with  $10  costs, 
with  leave  to  serve  an  amended  complaint  on  payment  of  the  costs  in 
this  court  and  in  the  court  below.    All  concur. 


CHARLES  F.  OABRIOUES  GO.  y.  INTBBNA«RONAX.  AGBICUIiTUBAI. 

CORPORATION. 

(Supreme  Court,  Appellate  Division,  First  Department    Deonnbar  81.  IMS.) 

Bbokebs  (S  66*) — CoMPBNSATion — GoNCEAuaitT  o»  Facts. 

Plaintiff  was  not  entitled  to  commissions  which  defendant  agreed  to 
pay  it  on  a  sale  of  property  for  a  foreign  corporation,  all  the  stock  of 
which  was  owned  by  defendant,  where  plaintiff  represented  to  defendant 
that  It  was  necessary  to  pay  cdght-nlnths  of  such  commission  to  a  third 
person,  but  concealed  the  fact  that  such  third  person  was  the  agent  of 
such  foreign  corporation,  receiving  a  salary  and  commission  for  making 
sales  of  property  of  that  character,  since  it  was  plalntifrs  duty  to  inform 
defendant  that  part  of  the  commission  was  to  be  paid  to  defendant's 
agent,  notwithstanding  the  fact  that  the  for^gn  corporation,  tbon^ 
owned  by  defendant,  was  a  separate  corporate  entity. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  |  61;  Dec  Dig. 
t66.*] 

•Por  otliar  cwm  ■«•  wma  topic  &  I  Kuxatu  In  D«e.  ft  Am.  Digs.  HOT  to  date,  ft  Rap'r  IndexM 


Digitized  by 


Google 


Sup.  Ct)     OHABLBS  T.  GABRIQUBS  OO.  T.  INTBRNATIOKAL  ▲.  0. 

Appeal  from  Special  Tenn,  New  York  County. 

Action  by  Charles  F.  Garrigues  Company  aganst  the  International 
Agricultural  Corporation.  From  orders  sustaining  a  demurrer  to  a 
separate  defense  and  denying  an  application  to  resettle  the  first  order 
by  granting  leave  to  plead  anew,  defendant  appeals.  Reversed,  and 
demurrer  overruled. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Joseph  M.  Hartfield,  of  New  York  City,  for  appellant. 
Nathan  D.  Stem,  of  New  York  City,  for  respondent. 

DOWLING,  J.  Plaintiff  sues  to  recover  the  sum  of  $29,376.10  as 
the  balance  of  the  cqmmission  to  which  it  claims  to  be  entitled  under 
the  terms  of  a  written  agreement  between  the  defendant  and  the  E.  I. 
du  Pont  de  Nemours  Powder  Company,  whereby  the  commission  to  be 
paid  to  plaintiff  by  defendant  (which  latter  had  employed  the  former 
as  its  broker  to  negotiate  the  sale  of  the  muriate  of  potash  covered  by 
the  agreement)  was  fixed  at  $2.25  per  ton. 

The  facts  set  up  in  the  separate  defense,  and  which  must  be  deemed 
to  be  admitted  by  the  demurrer,  are  as  follows :  That  at  the  time  of 
the  signing  of  the  agreement  in  question  defendant  was  the  owner  of 
100  "Kuze"  or  shares  (being  the  entire  outstanding  issue  of  shares) 
of  the  "Kaliwerke  Sollstedt  Gewcrkschaft"  organized  under  the  laws 
of  the  Kingdom  of  Prussia  or  Empire  of  Germany,  and  that  at  the 
time  of  the  agreement  in  question  the  defendant  was  the  single  and 
entire  owner  of  said  Gewcrkschaft  That  the  agent  in  America  of  the 
Gewerkschaf t  was  a  corporation  known  as  Heller,  Hirsch  &  Co.  (here- 
inafter called  the  "agent"),  which  was  receiving  for  its  services  $40,- 
OOO  per  annum  and  3  per  cent,  upon  new  business  in  potash  obtained 
f ron>  American  customers.  That,  knowing  all  these  facts,  plaintiff  and 
said  agents  represented  to  defendant  that  said  agent  could  sell  for  the 
Gewcrkschaft  and  defendant  as  its  owner  to  Sie  E.  I.  du  Pont  de 
Nemours  Powder  Company  a  certain  quantity  of  muriate  of  potash  for 
the  years  1910,  1911,  and  1912  (corresponding  with  the  agreement 
actually  made),  but  that  it  would  be  necessary  for  the  Gewcrkschaft 
and  defendant  to  pay  a  commission  of  25  cents  per  ton  to  plaintiff  and 
a  further  sum  of  $2  per  ton  to  a  certain  person  or  persons  not  dis- 
closed in  order  to  make  said  contract.  That  plaintiff  and  the  agent 
wi'ongfully  and  fraudulently  concealed  from  the  Gewcrkschaft  and  the 
defendant  that  said  agent  was  in  reality  to  receive  the  said  sum  of 
$2  per  ton  out  of  the  commission,  and  although  knowing  that  defend- 
ant, because  of  its  entire  ownership  of  the  Gewcrkschaft,  would  really 
have  to  pay  the  commission,  plaintiff  and  the  agent  wrongfully  con- 
cealed from  defendant  the  fact  that  plaintiff  had  agreed  to  pay  said 
^  out  of  the  stipulated  total  of  $2.25  per  ton,  to  the  agent.  That  such 
agreement  to  pay  said  agent  $2  per  ton  was  made  at  the  time  of  the 
making  of  the  contract  to  sell  the  potash,  plaintiff  knowing  at  the  time 
\hat  the  agent  represented  the  Gewcrkschaft  and  acted  for  it  and  de- 
fendant, and  knowing  as  well  of  defendant's  entire  ownership  of  the 
Gewerkschaft    That  the  agent  subsequently  demanded  its  3  per  cent. 
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on  the  total  amount  sold  under  the  contract,  as  plaintiff  knew.    It  is 
further  alleged: 

"XV.  That  the  concealment  by  the  plaintiff  and  eald  Heller,  Hirscb  A  Co. 
of  the  fact  that  the  Bald  Heller,  Hlrsch  &  Co.  was  to  receive  $2  of  said  t^'25 
commission,  was  a  concealment  of  a  material  fact,  and  defendant  woald  not 
have  signed  the  said  paper  writing,  or  would  not  have  employed  the  said 
plaintiff,  except  that  It  relied  upon  the  statements  made  to  It  by  the  said  plain- 
tiff and  the  said  Heller,  Hirscb  &  Co.  that  it  was  necessary  to  pay  the  said 
sum  to  some  third  person  or  persons,  tn  order  to  make  said  sale,  and  woold 
not  hare  made  said  agreement  or  entered  Into  said  employment,  if  the  said 
plaintiff  and  the  said  Heller,  Hlrsch  &  Co.  had  not  wrongfully  concealed  from 
it  and  the  said  Oewerkschaft  the  ftict  that  the  said  Heller,  Hlrsch  &  Co.  was 
to  receive  any  portion  of  said  commission,  and  this  defendant  reUed,  In  the 
execution  of  said  i>aper,  upon  the  statements  and  representations  made  to  it  by 
the  said  plaintiff  and  the  said  Heller,  Hlrsch  &  Co.,  which  statements  and 
representations  were  false,  as  herein  set  forth." 

We  are  of  the  opinion  that  these  facts  established  a  defense  to  the 
cause  of  action  set  forth  herein.  Plaintiff  alleges  that  he  was  acting 
as  a  broker,  employed  by  defendant,  and  that  he  procured  for  defend- 
ant the  contract  in  question.  His  duties  to  his  principal  were  as  laid 
down  by  Chief  Judge  Rugor  in  Murray  v.  Beard,  102  N.  Y.  60S,  7  Is. 
E.  553: 

"We  think  the  Judgment  was  properly  ordered  on  that  ground,  and  tbat  it 
can  also  be  sustained  upon  the  ground  of  fraudulent  suppression  of  material 
facts  by  the  plaintiff  In  making  the  contract,  as  well  as  that  it  was  contra 
bonos  mores.  *  *  *  An  agent  is  held  to  uberrima  fides  In  his  dealings  with 
his  principal,  and  if  he  acts  adversely  to  bis  employer  in  any  part  of  the  trans- 
action or  omits  to  disclose  any  Interest  which  would  naturally  influence  his 
conduct  in  dealing  with  the  subject  of  the  employment,  it  amounts  to  such  a 
fraud  upon  the  principal,  as  to  forfeit  any  right  to  compensation  for  serv- 
ices. Story  on  Agency,  S§  31,  334;  Story's  Eq.  Jur.  f  315;  Ewell's  Evans  on 
Agency,  268;  Dunlap,  Paley  on  Agency,  105,  106;  Carman  y.  Beach,  63  N.  Y. 
9T,  100." 

In  the  recent  case  of  Dickinson  v.  Tysen,  103  N.  E.  703  (Nov.,  1913), 
the  Court  of  Appeals  emphasized  the  duty  of  brokers  to  act  "fairly, 
honestly  and  in  good  faith"  toward  their  principal. 

In  Low  V.  Woodbury,  107  App.  Div.  298,  95  N.  Y.  Supp.  336,  it  is 
said: 

"The  concealment  by  an  ag^it  of  facts  which  are  material  to  his  principal's 
interests,  especially  after  inquiry  made,  amounts  in  law  to  fraud.  Like  other 
agents,  the  broker  is  required  to  exercise  the  utmost  good  faith  towards  his 
principal ;  and  if,  in  the  course  of  his  agency,  he  has  committed  a  fraud  on 
his  principal,  he  is  not  entitled  to  bis  commission." 

The  allegation  constituting  the  separate  defense  establishes  a  clear 
case  of  the  fraudulent  suppression  of  a  material  fact  from  the  princi- 
pal to  its  financial  damage,  since  it  was  being  induced  by  false  repre- 
sentations to  agree  to  pay  plaintiff  a  fixed  sum,  in  ignorance  that  nine- 
tenths  of  it  was  being  paid  in  reality  to  its  own  agent  with  whom  it 
had  a  valid  subsisting  agreement  to  pay  both  annual  salary  and  com- 
mission. Nor  should  the  fact  that  defendant  is  a  separate  corporate 
entity  from  the  Gewerkschaft  save  plaintiff  from  the  consequences  of 
his  wrong ;  for,  being  the  entire  owner  of  the  foreign  corporation,  de- 
fendant was  equally  damaged,  whether  the  loss  was  sustained  to  its 
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own  treasury,  or  that  of  its  own  concern.  That  the  doctrine  of  cor- 
porate entity  will  not  be  allowed  to  stand  in  the  way  of  circumventing 
fraud  or  administering  justice  has  been  held  in  Goss  v.  Goss,  147  App. 
Div.  698,  132  N.  Y.  Supp.  76.  See,  also,  Buffalo  Loan  Co.  v.  Medina 
Gas  Co.,  12  App.  Div.  199,  42  N.  Y.  Supp.  781 ;  Morowitz  on  Cor- 
porations, §  277. 

The  order  appealed  from  will  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  the  demurrer  to  the  separate  defense  over- 
ruled, with  costs.    All  concur. 


IfAHEU  y.  COMPAGNIE  OENEEALB  TBANSATLANTIQUH. 
(Supreme  Court,  Appellate  Division,  '«lrst  Department    December  81,  1018.) 

1.  Tbial  (J  337*) — Vebdiot — ^Disbbgabd  of  Instbttctions. 

An  Instruction  which  eliminates  a  ground  of  recorery  Is  the  law  of 
the  case,  and  a  verdict  based  on  that  ground  is  against  the  law. 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent  Dig.  i  700;  Dec.  Dig.  I 
337.*] 

2.  Shipping    (i    86*>— Ihjubt   to   LoRasHOBXiCAiT— Nkgliqxrob— Pbozikate 

Cause. 

Plaintiff  was  injured  while  working  as  a  longshoreman  In  assisting  in 
loading  cotton  into  a  vessel  by  a  draft  of  cotton  swinging  oyer  and  stelk- 
Ing  him.  He  was  employed  in  the  capacities  of  putting  on  and  removing 
the  hook  lifting  the  draft,  and  in  signaling.  He  went  over  to  speak  to  a 
fellow  employ^  about  the  way  in  which  the  man  on  the  deck  was  slinging 
the  draft  and  while  there  the  accident  happened.  Held,  that  the  fact 
that  he'  was  acting  in  the  two  capadties  was  not  the  proximate  cause  of 
the  accident  and  there  could  be  no  recovery  based  on  the  employer's  neg- 
ligent failure  to  employ  an  additional  man  to  act  in  one  of  such  capad- 
ttes. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent  Dig.  |§  843,  353-360; 
Dec.  Dig.  {  86.*] 
8.  Shipping  (J  84*) — ^Iimubt  to  Lorgbhobeuan — Contbibutobt  Negugerck. 

Where  plaintiff,  assisting  as  a  longshoreman  in  loading  cotton  into  a 
vessel,  knew  that  a  draft  of  cotton  was  swinging  over,  but  failed  to  watch 
out  for  and  avoid  it  and  was  struck  and  injured,  he  was  as  a  matter  of 
law  guilty  of  contributory  negUgence. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  {f  342,  34&-351; 
Dec.  Dig.  I  84.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  John  C.  Maher,  by  his  guardian  ad  litem,  Ellen  Gleason, 
against  the  Compagnie  Generale  Transatlantique.  From  a  judgment 
for  plaintiff  and  from  an  order  denying  a  new  trial,  defendant  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Nolan  Brothers,  of  New  York  City  (Joseph  P.  Nolan,  of  New  York 
City,  of  counsel),  for  appellant. 

Richard  J.  Donovan,  of  New  York  City  (Herbert  D.  Cohen,  of  New 
York  City,  on  the  brief),  for  respondent. 

•For  oUter  ca«M  Me  same  topic  &  i  nvubbb  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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CLARKE,  J.  Plaintiff  was  injured  while  working  for  defendant  as 
a  longshoreman  on  December  22,  1911.  He  was  tiben  two  days  less 
than  19  years  old  and  had  been  employed  by  various  steamship  com- 
panies during  the  year  previous.  He  was  a  rigger,  deckman,  or  sailor. 
The  longshoreman  works  by  the  hour.  He  watches  for  ships  to  come 
in  and  moves  from  ship  to  ship,  from  one  steamship  line  to  another. 
The  men  are  picked  at  the  gate  and  know  where  to  go  without  being 
told.  The  boss  stevedore  hired  plaintiff  on  the  noon  previous  to  his 
injury.  The  method  is  that  the  stevedore  goes  to  the  gate  of  the  dodc 
and  blows  a  whistle.  The  sailors,  riggers,  and  dockmen  get  in  line, 
and  the  first  man  picked  acts  as  gangwayman  or  takes  the  hatch,  and 
the  others  take  iJieir  places  according^to  custom.  The  gangwayman 
gets  five  cents  more  than  the  others.  The  sailors  or  riggers  do  hooking 
up,  passing  the  word,  turning  on  steam,  running  the  winch,  or  act  as 
gangwaymen.  "Hooking  up"  is  putting  on  the  hook  that  lifts  the  draft 
and  removing  the  hook.  "Passing  the  word"  is  signaling  by  word  of 
mouth  or  by  hand  when  everything  is  clear  for  receiving  the  draft  on 
the  ship.  '  Running  the  winch"  is  doing  by  machinery  what  a  person 
running  a  derrick  by  hand  would  do,  turning  a  crank  so  that  the  lifting 
rope  winds  round  a  drum  or  spool.  "Turning  on  steam"  is  letting 
steam  run  into  the  winch.  "Acting  as  gangwayman"  is  standing  over 
the  hatch,  looking  into  the  hold  to  see  that  all  is  clear  for  the  draft, 
and  giving  the  word  to  the  assistant  gangwayman  or  passing  the  word 
man  to  bring  in  the  draft.  When  the  general  foreman  or  assistant 
foreman  directs,  the  gangwayman  changes  the  place  of  loading,  and, 
incidentally,  adjusts  tiit  guys  and  the  rigging  to  the  new  conditions 
with  the  assistance  of  the  men  of  the  gang. 

On  the  day  of  Maher's  accident,  cotton  was  being  loaded  into  the 
steamship  Rochambeau.  She  was  a  new  ship  carr)ring  only  one  class 
of  passengers.  She  had  four  hatches.  Maher  was  working  forward 
of  the  bridge  at  No.  3  hatch.  She  was  moored  at  the  time  on  the  south 
side  of  pier  57  North  River,  her  bow  inshore.  He  was  working  at  the 
port  or  inshore  side  of  the  ship.  She  was  breasted  off  from  the  dock ; 
coal  boats  being  alongside.  Her  deck  was  about  25  feet  above  the 
floor  of  the  dock  from  which  cotton  was  being  swung  up.  On  the  dock 
was  a  derrick  run  by  electricity  and  operated  by  Weldon.  To  this 
winch  was  attached  what  is  called  the  Burton  fall.  The  hook  known 
as  the  Burton  hook  at  the  end  of  the  Burton  fall  would  be  attached 
to  a  draft  of  cotton,  and  the  cotton  would  be  swung  up  across  the 
deck,  a  distance  of  18  or  20  feet  and  suspended  over  the  hatch  while 
Maher  took  off  the  Burton  hook.  At  this  time  the  up  and  down  fall, 
operated  by  the  winch  on  the  deck  by  Hansen,  received  the  weight  of 
the  draft  and  lowered  the  cotton  into  the  hold. 

Maher's  duty,  as  pass  the  word  man,  was  to  stand  at  the  rail  near 
the  dock  and  signal  to  Weldon,  the  man  at  the  winch  on  the  dock  which 
operated  the  Burton  fall.  As  soon  as  Weldon  started  his  winch, 
Maher  would  give  the  signal  to  Hansen,  the  winchman  on  the  ship,  to 
go  ahead,  as  both  the  Burton  fall  and  the  up  and  down  fall,  which  was 
attached  to  a  boom  and  ran  down  alongside  the  boom  through  a  pull^ 
at  the  base  thereof  to  the  winch  on  deck,  were  attached  to  each  draft 
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Each  winchman  had  to  take  in  the  slack  of  his  line  when  the  other  fall 
was  bearing  the  weight  of  the  draft.  When  the  draft  got  up  over  the 
rail  of  the  ship,  the  up  and  down  fall,  attached  to  the  d«ic  winch,  drew 
it  over  to  the  hatch  and  held  it  suspended.  Maher's  duty  was  to  watch 
the  draft  go  over  to  the  hatch  opening  and  then  to  signal  to  slack  away 
with  the  Burton  fall,  then,  as  hooker  on,  unhook  the  Burton  fall  from 
the  draft  so  that  its  weight  would  rest  on  the  up  and  down  fall.  He 
testified : 

"Wben  the  draft  got  tbe  belgbt  of  the  rail,  there  was  no  need  of  me  stand- 
ing there,  because  I  would  be  knocked  down  with  the  draft  I  started  for 
the  hatch,  watching  the  draft  coming  in.  •  *  *  Wben  It  got  as  far  as  the 
say  (allndtng  to  a  guy  from  the  end  of  the  boom  which  was  made  fast  to  a 
ventilator  on  the  deck),  the  comer  struck  the  guy  and  came  back  and  came 
away  over  betie  and  struck  me.  That  draft  of  cotton  swung  over  to  strike 
me  about  five  or  six  feet  toward  me.  It  was  swung  aft.  •  *  •  That  Is 
away  from  the  boom.  It  swung  away  from  the  head  of  the  boom.  It  came 
In  half  a  drcle.  It  came  out  toward  the  rail  of  the  ship  a  little.  It  came  ont 
towards  the  rail  of  the  ship  first  and  swung  around  behind  my  back.  It  hit 
me  right  in  the  left  shoulder ;  hit  me  fuU  on  the  shoulder.  The  whole  thing 
liappened  so  quick  I  could  not  get  out  of  the  way;  I  had  my  shoulder  to  it. 
As  I  walked  oyer,  I  was  looking  at  the  draft  end  looking  at  the  gangwayman, 
and  I  told  him  to  go  out  and  ^ve  the  man  swinging  up  the  cotton  a  call  for 
not  slinging  up  the  cotton  properly.  Q.  That  was  what  you  were  going  over 
to  say  to  Albert  Nelson?  A.  And  I  was  looking  at  the  draft  at  the  same  time 
coming  In.  I  was  looking  at  the  draft  and  talking  to  Albert  at  one  time.  The 
man  that  I  wanted  my  own  boss  to  give  instructions  to  was  some  dockman.  I 
do  not  know  who  he  was.  He  was  sending  it  in,  but  he  was  not  slinging  it 
up  r^t  If  I  unhooked  a  draft  there,  if  it  was  not  slung  up  right,  it  would 
drop  down  and  kill  a  couple  of  men  in  the  hold." 

[1]  In  his  notice  of  injury,  he  states  that  he  was  "informed  that  the 
cotton  was  caused  to  swing  out  of  the  usual  course  by  striking  a  guy 
rope."  At  the  trial  he  swore  that  he  saw  the  draft  hit  the  guy.  Con- 
>way,  his  eyewitness,  testified :  . 

"Maher  was,  from  the  combings  of  the  batch  wben  the  cotton  hit  it,  about 
a  couple  of  feet  *  *  *  I  saw  It  going  to  hit  the  guy  rope.  I  hollered  to 
him  across  the  hatch,  to  both  men.  Hollered  to  get  out  of  the  road.  He  was 
tedng  me,  and  he  had  his  back  to  the  draft  *  *  *  He  thought  he  was 
ont  of  the  way.  He  was  standing  there,  waiting  for  the  draft  to  come  in; 
standing  perfectly  still.  He  was  not  talking  to  anybody  as  I  know  of.  Q. 
T>ld  yon  hear  him  say  yesterday  he  was  talking  to  Albert  Nelson?  A.  I  could 
not  hear  that  across  the  hatch." 

Defendant's  two  eyewitnesses  testified  that  Maher  had  his  back  to 
the  draft  and  was  not  looking  at  it. 

The  particular  negligence  complained  of  was  in  attaching  the  guy 
in  an  improper  and  dangerous  place,  in  view  of  the  fact  that  the  cot- 
ton was  coming  in  on  an  angle,  in  not  having  ring  bolts  in  the  deck  to 
which  the  guy  could  be  attached  in  proper  places,  therefore  compelling 
it  to  be  made  fast  to  the  ventilator,  and  in  not  furnishing  a  sufficient 
number  of  men;  the  claim  being  that  instead  of  five  men  in  this  gang 
there  should  have  been  six.  As  there  were  only  five  men,  the  plaintiff 
was  compelled  to  do  the  work  of  two  men,  to  wit,  that  of  a  signal 
passer  and  a  hooker  on. 
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During  the  charge  Mr.  Nolan  (for  the  defendant) : 

"I  ask  your  honor  to  charge  the  jnry  that  they  are  instmcted  that  Qie  taa- 
tening  and  placing  of  the  gay  rope  waa  a  detail  of  the  work  for  tbe  placing 
of  which  the  defendant  itself  was  not  liable. 

"The  Court:  The  fastening  and  placing  of  the  guy  upon  the  ventilator  was 
a  detail  of  the  work  for  the  placing  of  which  the  defendant  Itself  was  not 
Uable.    I  will  charge  it" 

That,  then,  was  the  law  of  the  case.  If  so,  negligence  could  not  be 
predicated  upon  the  position  of  the  guy.  A  verdict  based  upon  such 
negligence  would  be  against  the  law  as  charged. 

[2]  Nor  can  actionable  negligence  be  found  from  the  fact  that  five 
men  were  in  the  gang  instead  of  six.  Five  only  were  frequently  em- 
ployed, and  witnesses  testified  they  had  served  as  "hooker  on'  and 
"pass  the  word  man"  at  the  same  time.  The  fact  that  Maher  was  so 
acting  was  not  the  proximate  cause  of  the  accident.  The  plaintifiE  tes- 
tified tl'at  he  went  over  to  speak  to  Nelson  about  the  way  in  which  the 
man  on  the  dock  was  slinging  the  draft,  so,  according  to  his  testimony, 
he  would  have  put  himself  in  the  same  place  he  was  in  at  the  time  of 
the  accident  whether  he  had  any  duty  as  hooker  on  or  not  It  seems 
to  me  that,  with  negligence  based  upon  the  placing  of  the  guy  elim- 
inated, there  is  no  basis  for  this  judgment. 

[3]  The  accident  was  apparently  caused  by  plaintiff's  own  n^li- 
gence.  He  knew  this  draft  was  swinging  over.  He  should  have 
watched  out  for  and  avoided  it.  Having  failed  to  prove  negligence  on 
the  defendant's  part,  the  verdict  should  not  stand. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event  All 
concur. 


In  re  RASQUIN  et  al. 
(Supreme  Court,  Appellate  DlTlsion,  First  Department    December  31,  1913.) 

CuABrriEs  {§  21*) — Chabitable  Bequests — Unceetaintt  of  Beneficiaktks. 

Under  Act  1893,  now  Personal  Property  Law  (Consol.  Laws  1909,  c  41) 
§  12,  providing  that  no  bequests  for  charitable  or  benevolent  purposes 
shall  be  deemed  invalid  by  reason  of  indeflnlteness  or  uncertainty  of  the 
designated  beneficiaries,  a  bequest  to  "the  poor  of"  a  certain  town  is 
valid. 

[Ed.  Note.— For  other  cases,  see  Charities,  Cent  Dig.  H  44-60;  Dec 
Dig.  {  21.*] 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  William 
Rasquin,  Jr.,  and  another,  as  executors.  From  a  decree  of  the  Sur- 
rogate's Court  settling  the  executors'  accounts,  the  Town  of  Orleans, 
Barnstable  County,  Massachusetts,  appeals.  Decree  modified  as 
stated. 

Ar^ed  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Norman  B.  Beecher,  of  New  York  City,  for  appellant. 
William  Rasquin,  Jr.,  of  New  York  City,  for  respondents. 

*For  other  casw  see  same  topic  A  (  nvmbeb  In  Deo.  A  Am.  Digs.  U07  to  date,  *  Rep'r  Indexte 
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McLaughlin,  J.  The  question  presented  by  this  appeal  involves 
the  validity  of  a  legacy  contained  in  the  last  will  and  testament  of 
Mary  E.  Dale  Burke,  who  died  subsequent  to  September,  1909.  The 
legacy  was  as  follows : 

"Second.  I  give  and  devise  to  the  town  of  Orleans,  In  the  connty  of  Barn- 
stable, state  of  Massachusetts,  the  smn  of  five  thousand  dollars,  In  trust,  nev- 
ertheless, that  the  said  town  by  and  throuifh  its  proper  officers,  shaU  Invest 
and  keep  the  same  Invested  so  as  to  obtain  the  best  Interest  and  Income  avail- 
able and  apply  the  Bald  interest  and  Income  to  and  for  the  beneUt  of  the  poor 
of  said  town." 

The  executors  named  in  the  will,  to  whom  letters  testamentary  were 
issued,  instituted  this  proceeding  for  a  final  settlement  of  their  ac- 
counts, in  which  it  appeared  that  they  had  refused  to  pay  the  legacy 
on  the  ground  that  the  same  was  invalid.  The  town  of  Orleans  filed 
objections  to  the  account,  claiming  that  the  legacy  was  valid  and  should 
be  paid.  The  surrogate  referred  the  question  to  a  referee,  who  found 
in  favor  of  the  executors'  contention  and  reported  that  the  residuary 
legatee  was  entitled  to  the  money  sought  to  be  disposed  of  by  the  pro- 
vision of  the  will  quoted.  The  report  was  confirmed  by  a  decree  of 
the  Surrogate's  Court,  and  the  town  of  Orleans  appeals. 

The  referee  based  his  report  upon  the  ground  that  the  trust  which 
the  testatrix  attempted  to  create  in  favor  of  the  town  of  Orleans  was 
invalid :  (a)  Because  the  town  did  not  have  the  legal  capacity  to  ac- 
cept and  execute  it ;  and  (b)  because  the  beneficiaries  were  so  indefi- 
nite that  the  same  could  not  be  enforced. 

The  statute  of  Massachusetts  and  judicial  decisions  made  under  it 
were,  by  stipulation,  considered  in  evidence,  from  which  I  am  of  the 
opinion  that  the  town  has  the  power  to  accept  the  money  sought  to  be 
given  to  it  and  dispose  of  the  same  as  directed  by  the  testatrix.  The 
town  exists  under  the  general  laws  of  the  commonwealth  of  Massa- 
chusetts applicable  to  towns  and  is  subject  to  the  Revised  Laws  of 
1902,  c  25,  §  13,  which  provides  in  part  that: 

"A  town  •  •  •  may  hold  personal  estate  for  the  public  use  of  Its  In- 
habitants and  alienate  and  dispose  of  the  sama" 

To  relieve,  in  a  proper  case,  the  poor  of  the  town  of  Orleans,  is  one 
of  the  duties  imposed  by  statute  upon  the  appellant.  It  is  therefore 
specifically  authorized  by  statute  to  hold  property  for  that  purpose. 

In  Higginson  v.  Turner,  171  Mass.  586,  51  N.  E.  172,  the  court  held 
that  the  town  of  Boston  and  its  successor,  the  city  of  Boston,  had  au- 
thority to  accept  and  execute  the  trust  created  by  the  will  of  Benjamin 
Franklin,  which  was  to  hold  2,000  pounds  Sterling  and  loan  it  out  at 
5  per  cent,  interest  to  young  married  artificers. 

"It  is  now  well  settled,"  said  the  court  in  that  case,  "that  a  town  may.  In 
Its  corporate  capacity,  accept  a  gift  of  real  or  personal  estate  left  to  It  in 
trust  for  charitable  purposes,  and  may  act  as  trustee  and  execute  the  trust" 

In  Nourse  v.  Merriam,  8  Cush.  (Mass.)  11,  the  court,  in  holding  that 
the  town  of  Bolton  might  administer  a  trust  for  the  benefit  of  a  school, 
said : 

"We  have  no  doubt  that  a  municipal  corporation,  a  town.  In  Massachusetts, 
is  competent  to  take  and  hold  real  and  personal  estate  in  Its  corporate  capac- 
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Ity,  for  the  promotion  and  advanoement  of  any  of  the  pnrposes  for  which  tiiiese 
corporations  are  established ;  not  only  those  for  which  such  towns  may  raise 
and  assess  money  on  the  Inhabitants  by  taxation,  but  aaalogons  purpose  or 
those  of  a  like  kind;  such  as  are  for  the  common  couTenience  and  accommo- 
dation of  the  inhabitants,  though  not  required  by  law." 

And  in  Kennedy  v.  Town  of  Palmer,  1  Thorap.  &  C.  581,  the  Su- 
preme Court  of  this  state  held  that  the  town  of  Palmer,  in  Massachu- 
setts, could  accept  a  gift  of  $1,000,  to  be  held  in  trust  and  the  income 
"paid  over  and  used  for  the  benefit  of  the  poor  of  said  town." 

The  other  ground  upon  which  the  referee  based  his  conclusion  is 
likewise  untenable,  since  indefiniteness  of  the  beneficiary  does  not,  un- 
der the  statute,  render  invalid  a  trust  created  for  charitable  purposes. 
In  1893  a  statute  was  passed  (now  Personal  Property  Law,  §  12)  pro- 
viding, among  other  things,  that : 

"No  gift,  grant,  or  bequest  to  religious,  educational,  charitable,  or  bener- 
olent  uses,  which  shall  la  other  resi)ect8  be  valid  under  the  laws  of  this  state, 
shall  be  deemed  luTalld  by  reason  of  the  indefiniteness  or  uncertainty  of  tlie 
persons  designated  as  the  benellciarles  thereunder  In  the  instrument  creating 
the  same." 

Here,  the  beneficiaries  are  "the  poor  of  said  town."  The  poor  of 
the  town  of  Orleans  is  no  more  indefinite  than  many  other  provisions 
in  wills  which  have  been  held  sufficient  since  the  passage  of  the  act  of 
1893.  Thus,  it  was  held  in  Starr  v.  Selleck,  145  App.  Div.  869,  130 
N.  Y.  Supp.  693,  affirmed  205  N.  Y.  545,  98  N.  E.  1116,  that  a  testa- 
mentary gift  to  trustees,  "to  be  used  toward  the  purpose  of  maintaining 
a  club  house  or  club  rooms  for  the  social  resort  of  young  men  and  boys 
upon  the  west  side  of  the  city  of  New  York,  borough  of  Manhattan, 
or  to  the  purposes  of  similar  work,  social  or  educational,  for  such  young 
men  and  boys  as  individuals,"  was  valid.  Also,  that  a  gift  for  the  ed- 
ucation of  "sons  of  poor  clergymen  in  France  intending  to  become  min- 
isters of  the  Gospel"  could  be  carried  out  (Matter  of  Miller,  149  App. 
Div.  113,  133  N.  Y.  Supp.  828);  as  could  one  to  assist  "poor  needle- 
women (seamstresses)  whose  toil  is  so  poorly  requited"  (Mauley  v. 
Fiske,  139  App.  Div.  665, 124  N.  Y.  Supp.  149,  affirmed  201  N.  Y.  546, 
95  N.  E.  1133). 

In  Matter  of  Robinson,  203  N.  Y.  380, 96  N.  E.  925,  37  L.  R.  A.  (N. 
S.)  1023,  a  testatrix  directed  her  trustees  to  disburse  the  principal  or 
interest  of  her  residuary  estate,  or  both  in  their  discretion,  "to  provide 
shelter,  necessaries  of  life,  education,  general  or  specific,  and  such 
other  financial  aid  as  may  seem  to  them  fitting  and  proper  to  such  per- 
sons as  they  shall  select  as  being  in  need  of  the  same,"  and  authorized  - 
her  trustees  to  carry  out  such  provision.  It  was  held  that  the  pur- 
pose of  the  testatrix  was  within  the  language  of  the  statute  which  au- 
thorized gifts  "to  religious,  educational,  charitable  or  benevolent  uses," 
and  that  the  court  could  and  would  compel  the  trustees  to  carry  out 
the  same. 

The  authorities  cited  by  the  respondent  (Fosdick  v.  Town  of  Henop- 
stead,  125  N.  Y.  581,  26  N.  E.  801,  11  L.  R.  A.  715,  Tilden  v.  Green. 
130  N.  Y.  29,  28  N.  E.  880,  14  L.  R.  A.  33,  27  Am.  St.  Rep.  487,  and 
Fairchild  v.  Edson,  154  N.  Y.  199,  48  N.  E.  541,  61  Am.  St.  Rep.  609), 
are  in  no  way  in  conflict  with  this  view,  since  they  involve  testamen- 
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tary  gifts  which  went  into  effect  prior  to  the  enactment  of  the  statute 
referred  to. 

The  decree  of  the  Surrogate's  Court  is  therefore  modified  so  as  to 
direct  the  executors  to  pay  to  the  appellant  the  legacy  in  question,  to- 
gether with  costs  to  the  appellant  and  the  executors  payable  out  of 
the  estate.  All  concur. 


WIUOHTSVILLB  HARDWABB  CO.  ▼.  ASSETS  REAUZATION  00.  et  aL 
(Snpreme  Coart,  Appellate  Division,  First  Department    December  81,  1918.) 

1.  Spicmo  PXBIVB1CA.NCK  (I  106*)— Neckssabt  Pabties. 

In  an  action  for  specific  performance  against  a  conwratlon  and  the 
two  of&cers  in  whose  name  the  title  to  the  real  property  was  held,  the 
corporation,  while  a  proper  party,  is  not  a  necessary  one,  for  all  the  relief 
which  plaintiff  claims  might  be  given  by  a  decree  against  the  indiyiduar 
defendants;  it  not  appearing  that  the  corporation  had  any  eqnltable  ti- 
tle to  the  property. 

[Ed.  Note; — ^For  other  cases,  see  Spedflc  Performance,  Cent  Dig.  IS 
842-351 ;  Dec.  Dig.  1 100.*] 

2.  CouBTB  (1 14*)— FoBnan  Cobpobationb— JuBisDionon— "Catjse  or  Aonoir 

Abisino  Within  thk  Statx." 

Where  a  contract  for  the  conveyance  of  real  property,  which  was  made 
in  the  state  of  the  forum,  specified  neither  place  nor  time  for  perform- 
ance, and  the  demand  of  plalntifl,  a  foreign  corporation,  for  a  convey- 
ance was  arbitrarily  refused  by  defendant  also  a  foreign  corporation, 
plaintiff's  cause  of  action  then  accrued;  and,  the  demand  and  refusal 
having  occurred  at  defendant's  local  office,  the  cause  of  action  was  one 
arising  within  the  state,  within  Code  Civ.  Proc.  {  1780,  authorizing  an  ac- 
tion against  a  foreign  corporation  by  another  foreign  corporation  upon 
a  cause  of  action  arising  within  the  state 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  f  89 ;  Dec.  Dig.  {  14.*] 

3.  COUBTS  (8  14*) — JUBSDlOnON— FOREION  COBFORATIONS— AnXOTIItO  TtTLB  TO 

Bkal,  Pbopebtt  Without  the  State— Natube  of  Action. 

A  suit  for  specific  performance  is  not  one  Involving  the  title  to  real 
proi>erty  within  the  exception  in  Code  Civ.  Proc.  i  1780,  anthorlzing  an 
action  against  a  foreign  corporation  by  another  foreign  corporation  on 
causes  of  action  arising  within  the  state,  except  where  the  object  is  to 
affect  the  title  to  real  property  without  the  state ;  the  courts  of  equity 
proceeding  in  personam,  and  compelling  conveyances  by  their  control 
over  the  person  of  the  defendant 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent  Dig.  |  39 ;  Dec  Dig.  1 14.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Wrightsville  Hardware  Company  against  the  Assets 
Realization  Company  and  others.  From  a  judgment  dismissing  the 
complaint,  plaintiff  appeals.    Reversed  and  remanded. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Elbridge  L.  Adams,  of  New  York  City,  for  appellant 
Taylor  More,  of  New  York  City,  for  respondents. 

DOWLING,  J.  Appeal  from  judgment  dismissing  the  complaint 
in  an  action  for  specific  performance  of  a  contract  for  the  purchase 
of  real  estate  and  the  personal  property  pertaining  thereto,  formerly 

•For  other  cases  see  lame  topic  A  i  nitmbbs  In  Dee.  A  Am.  Diga.  1907  to  date,  ft  Rep'r  Indexes 
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of  the  Grey  Iron  Casting  Company,  of  Motint  Joy,  in  the  state  of 
Pennsylvania. 

The  Hardware  &  Woodenware  Manufacturing  Company,  a  domestic 
corporation,  was  the  owner  of  the  property  in  question,  with  other  fac- 
tories and  plants,  when  by  an  order  of  the  United  States  Circuit  Court 
for  the  Southern  District  of  New  York,  in  an  action  brought  by  Orville 
R.  Noble  and  another,  against  it,  receivers  of  its  property  were  ap- 
pointed who  duly  qualified,  and  who  were  authorized  and  directed  by 
an  order  of  the  court  to  offer  for  sale  at  public  auction,  to  the  highest 
bidder,  the  property  of  the  corporation,  both  real  and  personal ;  such 
sale  being  advertised  to  be  held  in  the  city  of  Worcester,  Mass.,  on 
April  13,  1912.  Prior  thyeto,  A.  A.  Tisdale  and  H.  T.  Kingsbury,  as 
agents  or  representatives  of  a  syndicate  who  wished  to  purchase  the 
property  of  the  corporation,  represented  to  plaintiff  that  they  intended 
to  bid  for  the  property  at  said  sale,  or  any  adjournments  thereof,  and 
requested  plaintiff  to  make  an  offer  of  $35,000  for  a  part  of  the  prop- 
erty to  be  sold,  known  as  the  Grey  Iron  Casting  Company,  and  to  pay 
10  per  cent,  thereof,  or  $3,500,  in  case  the  property  should  be  struck 
off  to  them  at  the  saJe.  Thereupon  a  formal  letter  was  written  by  the 
plaintiff  to  said  Kingsbury,  confirming  a  verbal  understanding  had 
some  days  previously,  and  making  an  offer  of  $35,000  for  the  prop- 
erty in  question,  to  take  effect  when  the  receivers  of  the  Hardware 
&  Woodenware  Company  had  completed  the  settlement  of  two  law- 
suits against  them,  the  terms  of  which  had  already  been  agreed  upon. 
Various  other  clauses  were  inserted  in  tfiis  proposition,  which  are  not, 
however,  relevant  to  this  controversy.  The  offer  was  accepted  by 
Kingsbury  in  a  letter  dated  from  Keene,  N.  H.,  directed  to  the 
Wrightsville  Hardware  Company  at  299  Broadway,  New  York  City, 
and  in  the  course  of  it  he  said : 

"In  accordance  wltb  our  understanding  yon  will  be  expected  to  make  a  de- 
posit of  $3,500  or  $4,000  on  the  13th  of  April  In  event  we  are  tbe  snccessfol 
bidder,  and  In  consideration  of  which  deposit  you  wlU  receive  proper  assur- 
ance that  you  will  receive  title  to  the  property  of  the  Grey  Iron  Casting  Co. 
when  balance  of  the  purchase  price  of  $35,000  is  paid  under  the  terms  of  the 
receivers'  sales." 

The  sale  of  the  properl;y  occurred  at  an  adjourned  sale  on  April  20, 
1912,  when  it  was  struck  down  to  Tisdale,  representing  himself,  Kings- 
bury and  others,  for  the  sum  of  $440,000  for  all  the  property  of  the 
Hardware  &  Woodenware  Manufacturing  Company,  including  the 
property  in  question.  On  April  22d  plaintiff  duly  paid  Tisdale  the 
sum  of  $3,500,  being  the  10  per  cent,  agreed  to  bo  paid  by  them  upon 
the  purchase  price  of  the  Grey  Iron  Citing  Company  plant  There- 
after it  was  orally  agreed  between  plaintiff  and  Tisdale  and  Kings- 
bury that  the  condition  as  to  the  settlement  of  the  suits  was  to  be 
waived  and  withdrawn.  Tisdale  and  Kingsbury  thereafter  assigned 
their  bid  to  various  parties,  subdividing  the  same  so  that  some  nine 
plants,  including  the  Grey  Iron  Casting  Company  plant  in  question, 
were  transferred  to  the  Assets  Realization  Company  for  $173,000,  and 
Tisdale  as  agent  advised  the  receivers  of  such  transfer,  and  requested 
them  to  convey  or  cause  to  be  conveyed  to  the  Assets  Realization  Com- 
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pany  the  property  in  question.  This  assignment  was  made  August  8, 
1912,  and  pursuant  to  the  same  the  receivers  conveyed  the  real  estate 
in  question  to  the  defendants  George  E.  Shaw  and  Campbell  Carring- 
ton  as  joint  tenants -with  right  of  survivorship;  they  being  officers 
of  the  Assets  ReaHzation  Company  and  designated  by  that  company 
to  take  and  hold  the  titU  to  said  property.  The  defendants  admit  this, 
and  they  also  admit  that  prior  to  the  time  that  defendants,  or  any 
of  them,  took  title  to  the  said  property,  or  paid  for  the  same,  plaintiff 
gave  notice  that  it  claimed  to  have  a  contract  with  Tisdale  for  the  pur- 
chase of  the  Grey  Iron  Casting  Company  plant  in  question.  The  plain- 
tiff claims  that  it  tendered  $31,500  in  cash  to  the  defendants,  and  de- 
manded the  conveyance  of  the  premises  in  question,  which  was  refused, 
such  tender  taking  place  August  13,  1912,  and  this  tender  and  re- 
fusal the  defendants  admit 

[1]  The  dismissal  of  the  plaintiff's  complaint  is  based  on  the  prop- 
osition that  the  court  had  no  jurisdiction  of  the  action  because  the 
plaintiff  was  a  foreign  corporation,  and  as  such  could  not  bring  this 
action  under  the  provisions  of  section  1780,  Code  Civ.  Proc.  At  the 
outset  we  are  called  upon  to  answer  the  question  whether  or  not  the 
defendant  Assets  Realization  Company  is  a  necessary  party  to  the 
action.  All  the  defendants  have  voluntarily  appeared  in  the  action, 
and  the  answer  on  their  behalf  is  a  joint  one.  We  are  of  the  opinion 
that,  while  the  Assets  Realization  Company  was  a  proper  party  de- 
fendant, it  was  not  a  necessary  one.  All  the  relief  which  the  plaintiffs 
claim  to  have  been  entitled  to  receive  could  have  been  adjudged  them 
by  a  decree  against  the  individual  defendants,  and  against  them  alone. 
The  company  had  no  legal  title  to  the  property.  That  title  was  ab- 
solutely in  Shaw  and  Carrington.  It  does  not  appear  what  equitable 
title,  if  any,  the  company  had  in  the  property.  The  only  relationship 
between  it  and  the  individual  defendants  is  that  alleged  in  the  com- 
plaint and  admitted  by  the  answer,  that  they  were  officers  of  the 
Assets  Realization  Company,  and  designated  by  it  to  take  and  hold 
title  to  the  property.  The  Assets  Realization  Company  would  not 
have  been  required  by  any  decree  made  herein  to  have  done  any  act 
to  make  effective  the  transfer  of  title  by  the  individual  defendants,  and 
when  the  latter  were  before  the  court  and  jurisdiction  of  their  per- 
sons had  been  properly  obtained,  they  could  have  been  directed  to  per- 
form any  acts  which  the  court  deemed  necessary  for  the  enforcement 
of  the  plaintiff's  rights,  and  their  compliance  wiUi  the  judgment  of  the 
court  would  have  granted  plaintiff  full  relief. 

[2]  But  even  if  the  corporation  were  a  necessary  party  defendant, 
we  think  the  court  still  had  jurisdiction  under  section  1780,  Code 
Civ.  Proc,  providing  in  part: 

"Ad  action  against  a  foreign  corporation  may  be  maintained  by  another 
foreign  corporation  or  by  a  nonresident,  in  one  of  the  following  oases  only: 
*  *  *  8.  Where  the  cause  of  action  arose  within  the  state,  except  where 
the  object  of  the  action  Is  to  affect  the  title  to  real  property  situated  without 
the  state." 

The  contract  between  Kingsbury  and  the  plaintiff  specified  no  place 
for  its  performance,  nor  did  it  fix  the  time  when  title  was  to  pass  after 
144N.T.8.— 63 
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Kingsbury  had  bid  in  the  property  upon  the  receivers'  sale.  Ordinarily 
that  would  mean  within  a  reasonable  time  after  Kingsbury  had  ac- 
quired the  property;  and  a  demand,  either  orally  or  in  writing,  for 
performance  would  have  been  requisite.  When*  defendants  took  titJe 
to  this  property,  concededly  with  notice  of  the  plaintiff's  contract  with 
Kingsbury  for  the  retransfer  thereof,  it  was  incumbent  upon  plaintiff 
to  make  a  demand  before  they  became  in  default.  That  demand  was 
made  by  the  plaintiff's  representative  at  the  offices  of  the  Assets  Real- 
ization Company  in  the  city  of  New  York,  when  the  demand  was  made 
as  well  upon  it  as  upon  the  individual  defendants  who  were  its  offi- 
cers. We  are  of  the  opinion  that  the  cause  of  action  then  arose  when 
defendant  failed  to  comply  with  the  demand  and  assigned  no  valid  rea- 
son for  its  refusal.  The  cause  of  action  therefore  arose  within  the 
state  of  New  York,  and  jurisdiction  was  conferred  under  section  I7S0 
upon  the  courts  of  this  state  to  take  cognizance  of  an  action  brought 
thereupon. 

In  Wester  v.  Casein  Company  of  America,  206  N.  Y.  506,  100  N. 
E.  488,  the  court  said : 

"The  defendant  having  voluntarily  anticipated  Its  action  and  repadiatcd 
the  contract,  it  should  be  treated  the  same,  so  far  as  the  breach  is  concerned, 
as  it  would  if  the  plaintiffs  had  in  New  York  tendered  the  casein  to  tbe 
defendant,  and  the  defendant  had  then  waived  the  place  of  deUvetT,   but 
wholly  refused  to  accept  it  and  wholly  repudiated  the  contract.    It  wonld  in 
that  case  have  been  a  breach  of  the  contract  in  New  Tork,  altboagb  the 
place  of  performance  as  provided  by  the  contract  was  Argentine.     The  place 
where  a  cause  of  action  for  a  breach  of  contract  arises  is  generally — almost 
universally — the  place  where  the  contract  is  to  be  performed.    Tbe  reason 
why  the  place  of  the  breach  of  contract  is  generally  the  place  of  its  perform- 
ance is  that,  unless  the  place  of  performance  Is  waived  or  performance  Is  an- 
ticipated, it  is  only  at  such  place  that  there  is  a  breach,  or  that  it  can  be 
determined  whether  there  is  a  breach.    An  anticipatory  breach  of  contract 
is  not  necessarily  confined  to  the  place  of  performance  named  in  tlie  con- 
tract.   It  depends  upon  the  facts  and  circumstances  in  each  case.     In  deter- 
mining the  place  of  the  breach  the  time  of  the  breach  is  important.    Hamil- 
ton V.  Barr,  18  U  R.  Ir.  297;    Mathews  v.  Alexander,  Ir.  R.  (7  C.  U)  575: 
Cherry  v.  Thompson,  L.  R.  (Q.  B.)  573.    Although  the  doctrine  of  an  anticipa- 
tory breach  Is  not  applicable  in  all  cases  (see  Kelly  v.  Security  MnL  t,.  Ins. 
Co.,  186  N.  Y.  16  [78  N.  B.  584.  0  Ann.  Oas.  661]),  it  is  appUcable  to  tbe  case 
now  under  consideration." 

And  it  then  cited  from  Hibernia  National  Bank  v.  Lacombe,  84  N. 
Y.  367,  38  Am.  Rep.  518,  which  quoted  with  approval  the  statement  in 
Durham  v.  Spence,  L,.  R.,  6  Ex.  383 : 

"The  cause  of  action  arises  when  that  is  not  done  which  ought  to  bave  been 
done;  or  that  is  done  which  ought  not  to  have  been  done.  But  tbe  time  when 
the  cause  of  action  arises  determines  also  the  place  where  it  arises,  for  when 
that  occurs  which  Is  the  cause  of  action,  the  place  where  it  occurs  is  the 
place  where  the  cause  of  action  arises." 

In  the  case  at  bar,  the  contract  containing  no  provision  as  to  the  place 
of  performance,  the  cause  of  action  arises  when,  upon  demand  made, 
the  defendants  refused  to  perform,  assigning  no  reason  for  such  re- 
fusal, and  not  claiming  that  performance  was  to  be  had  at  any  other 
time  or  place.  The  cause  of  action,  therefore,  arose  vrithin  the  state 
of  New  York. 
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[3]  The  sole  remaining  question  then  is.  Does  the  case  come  within 
the  exception  to  subdivision  3,  as  one  "where  the  object  of  the  action 
is  to  affect  the  title  to  real  property  situated  without  the  state"?  That 
the  courts  of  this  state  possessed  jurisdiction  in  cases  where  the  relief 
sought  involved  the  transfer  of  lands  without  the  state  was  thus  laid 
down  by  Justice  Cullen  in  Chase  v.  Knickerbocker  Phosphate  Co.,  32 
App.  Div.  400,  53  N.  Y.  Supp.  220: 

"It  Is  settled  law  tbat  a  court  of  equity  will  make  a  decree  against  parties 
of  whose  persons  It  has  obtained  Jurisdiction,  not  the  Indirect,  but  the  direct 
result  of  which  Is  to  transfer  the  title  to  land  beyond  the  Jurisdiction  of  the 
court,  provided  the  parties  comply  with  the  decree  of  the  court.  This  rule  is 
applicable  in  one  class  of  cases,  but  not  in  other  classes.  The  class  in  wMch 
the  rule  obtains  Is  defined  by  Chief  Justice  Marshall  in  Messie  v.  Watts,  6 
Cranch,  148  [3  U  Ed.  181],  where  he  said,  'Upon  the  authority  of  these  cases, 
and  of  others  which  are  to  be  found  in  the  books,  as  well  as  upon  general 
principles,  this  court  is  of  the  opinion  that,  In  a  case  of  fraud,  of  trust,  or  of 
contract,  the  Jurisdiction  of  a  court  of  chancery  is  sustainable  wherever  the 
person  be  found,  although  lands  not  within  the  Jurisdiction  of  that  court  may 
be  affected  by  the  decree,'  though  a  court  will  not  entertain  jurisdiction  where 
e  naked  question  of  title  is  involved,  or  a  mere  trespass  or  nuisance  on  extra- 
territorial real  property  is  sought  to  be  restrained.  Northern  Indiana  R.  R. 
Co.  v.  Michigan  Central  R.  B.  Co.,  15  How.  233  [14  L.  Ed.  674].  Numerous 
cases  are  to  be  found  where  the  courts  of  this  state  have  decreed  the  speciUc 
I)erformance  of  contracts  for  the  sale  of  real  estate  without  the  state,  or 
trusts,  connected  with  such  real  estate." 

See,  also,  Stannard  v.  Atlantic  Terra  Cotta  Co.,  138  App.  Div.  867, 
123  N.  Y.  Supp.  733. 

That  the  term  "affecting  the  title  to  real  property"  does  not  apply 
to  an  action  for  specific  performance  of  a  contract  to  convey  realty 
has  been  held  under  the  Code  of  Washington.  Morgan  v.  Bell,  3 
Wash.  554,  28  Pac.  925,  16  L.  R.  A.  614.  That  such  actions  are  not 
brought  to  determine  titles,  but  to  enforce  purely  personal  contracts, 
was  held  under  the  Kansas  Code.  Close  v.  Wheaton,  65  Kan.  830,  70 
Pac.  891.  The  principle  upon  which  jurisdiction  in  such  cases  is  as- 
serted was  well  stated  by  Depue,  J.,  in  Lindley  v.  O'Reilly,  50  N.  J. 
Law,  636, 15  Atl.  379,  1  L.  R.  A.  79,  7  Am.  St.  Rep.  802 : 

"Ever  since  Penn  v.  Iiord  Baltimore  (1  Ves.  Sr.,  444),  it  has  been  establish- 
ed law  that  In  cases  of  contract,  trust,  or  fraud  the  equity  courts  of  one  state 
or  country,  having  Jurisdiction  of  the  parties,  are  competent  to  entertain  a 
suit  for  spedflc  performance,  or  to  establish  a  trust,  or  for  a  conveyance,  al- 
though the  contract,  trust,  or  fraudulent  title  pertain  to  lands  In  anotber 
state  or  country.  The  principle  upon  which  this  jurisdiction  rests  Is  that 
chancery,  acting  in  personam  and  not  in  rem,  holds  the  conscience  of  the 
parties  bound  without  regard  to  the  situs  of  the  property.  It  la  a  Jurisdiction 
which  arises  when  a  special  equity  can  be  shown  which  forms  a  ground  for 
compelling  a  party  to  convey  or  release,  or  for  restraining  him  from  assert- 
ing a  title  or  rights  in  lands  so  situated,  and  is  strictly  limited  to  those  cases 
in  which  the  relief  decreed  can  be  obtained  through  the  party's  personal  obe- 
dience. If  it  Went  beyond  that,  the  assumption  of  jurisdiction  would  not  only 
be  presumptuous,  but  ineffectual.  •  •  •  The  decree  In  a  suit  of  this  aspect 
Imposes  a  mere  personal  obligation,  enforceable  by  injunction,  attachment,  or 
like  process  against  the  person,  and  cannot  operate  ex  proprlo  vlgore  upon 
lands  In  another  jurisdiction  to  create,  transfer,  or  rest  a  Utle." 

Johnson  v.  Victoria  Chief  Copper  Co.  (65  Misc.  Rep.  332,  119  N.  Y. 
Supp.  639,  affirmed  150  App.  Div.  653,  135  N.  Y.  Supp.  1070),  is  not 
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an  authority  to  the  contrary,  for  there  the  cause  of  action  did  not  arise 
within  the  state  of  New  York,  and  jurisdiction  over  the  foreign  cor- 
poration was  only  claimed  because  of  certain  bank  balances  it  was 
alleged  to  have  on  deposit  in  the  city  of  New  York. 

The  judgment  appealed  from  will  therefore  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  the  event,  that  it  may 
be  determined  whether  it  would  be  equitable,  upon  all  the  facts  whidi 
may  be  established  upon  such  trial,  to  {lecree  specific  performance. 
All  concur. 


MILLER  et  aL  v.  SCHLOSS. 
(Snpreme  Court,  Appellate  Division,  First  Department    December  31,  1913.) 

1.  Bbokbbs  ({  28*) — ^AccouztTS  with  .Custoicer. 

As  between  a  cotton  broker  and  his  customer,  where  the  broker  car- 
ries two  accounts  tor  the  customer  and  one  account  shows  a  loss  and  the 
other  a  profit,  the  broker,  In  order  to  ascertain  the  amount  due  from 
him  to  his  customer  or  from  his  customer  to  him,  may  set  off  the  profit 
in  one  account  against  the  loss  in  the  other  and  pay  or  receive  only  the 
net  difference. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent  Dig.  |  21;  Dec.  Oig.  S 
28.*] 

2.  Brokebs  ({  28*) — CoTroN  Bbokbbs— Sbttleubnt  with  CirnoKXB— Ixpukd 

Pbouise. 

Where  a  cotton  broker  carried  two  accounts  tor  the  same  customer, 
also  a  broker,  and  in  settlement  charged,  with  the  customer's  consent,  a 
loss  on  one  account  against  a  profit  on  the  other,  knowing  that  the  acoonnt 
charged  against,  though  carried  in  the  customer's  name,  in  effect  belonged 
to  a  third  person,  there  was  an  implied  promise  by  the  customer  that  he 
would  pay  such  third  person  and  protect  the  broker  from  any  demand  by 
reason  of  the  charge  made  against  his  account 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent  Dig.  {  21;  Dec  Dig.  f 
28.*] 

3.  Release  (|  30*) — Opebation  and  Effect— Debts  OsioiNATiNa  with  Re- 

I.EASB. 

Where  a  cotton  broker  settled  with  a  customer  by  charging,  with  the 
customer's  consent,  a  loss  on  one  of  the  customer's  accounts  against  a 
profit  on  another,  knowing  that  the  latter  account  in  effect  belonged  to  a 
third  person,  a  release  given  the  broker,  which  purported  to  discharge 
him  from  all  manner  of  debts  and  obligations  down  to  the  date  of  its 
execution  and  delivery,  did  not  release  him  from  his  implied  obligation, 
which  came  into  existence  at  the  moment  of  the  execution  of  the  release, 
to  pay  such  third  person  and  save  the  broker  harmless  as  against  a 
claim  for  the  charge  made  against  such  person's  account 

[Ed.  Note. — For  other  cases,  see  Release,  Cent  Dig.  f  23;  Dec.  Dig. 
130.*] 

4.  ApPEAt  AND  Ebbob  (I  1176*) — Decision— DiBEonoN  of  Tudguknt. 

Where  the  action  is  based  upon  an  obligation  implied  by  law,  and  the 
essential  facts  are  not  in  dispute  and  are  such  as  could  not  be  changed 
upon  a  new  trial,  the  Supreme  Court  la  reversing  the  case,  will  dliect  a 
Judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  St  4SS&- 
4596;    Dec.  Dig.  §  1176.*] 

Ingraham,  P.  J.,  dissenting. 

•For  other  cajsea  aee  same  topic  *  I  numbib  In  Dm.  *  Am.  Digs.  1907  to  data,  *  Rep'r  IndesM 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  Nathan  J.  Miller  and  others  against  Harry  B.  Schloss. 
From  judgment  for  defendant  and  denial  of  new  trial,  plaintiffs  ap- 
peal.   Reversed,  and  judgment  directed  for  plaintiffs. 

Argued  before  INGRAHAM',  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Benjamin  N.  Cardozo,  of  New  York  City,  for  appellants. 
Edward  L.  Blackman,  of  New  York  City,  for  respondent. 

SCOTT,  J.  This  is  an  action  for  moneys  had  and  received.  The 
complaint  contained  three  counts.  The  third,  however,  was  abandoned 
at  the  trial,  and  plaintiffs  elected  to  stand  on  the  first  and  second.  The 
first  cause  of  action  alleges  that  on  April  27,  1904,  plaintiffs  paid  to 
defendant  the  siun  of  ^,830  upon  defendant's  promise  to  pay  and 
apply  the  same  in  extinguishment  of  plaintiffs'  liability  for  the  same 
amount  to  one  C.  P.  Hunt ;  .that  defendant  failed  to  pay  the  said  Hunt, 
who  thereupon  sued  plaintiffs  for  said  amount  and  recovered  judg- 
ment, which  was  paid.  The  second  cause  of  action  is  in  the  usual 
form  for  moneys  had  and  received  generally  for  plaintiffs'  use.  The 
answer,  besides  certain  formal  denials,  pleads  a  general  release  ex- 
ecuted by  plaintiffs  on  said  April  27,  1904. 

Athough  the  record  is  a  voluminous  one,  the  essential  facts  are  not 
in  dispute  and  are  not  complicated.'  In  the  years  1903  and  1904  the 
plaintiffs  (or  their  predecessors  in  business  under  the  same  firm  name) 
were  cotton  brokers  in  the  city  of  New  York  and  members  of  the  New 
York  Cotton  Exchange.  Defendant  was  also  a  member  of  said  Cotton 
Exchange  and  resided  in  Memphis. 

[  1  ]  Defendant's  business,  or  an  important  part  of  it,  was  to  solicit 
orders  from  customers  to  be  executed  on  the  New  York  Cotton  Ex- 
change. These  he  turned  over  to  plaintiffs  for  execution.  They  car- 
ried them  out,  and  the  commissions,  which  were  considerable,  were 
divided  between  plaintiffs  and  defendant.  The  accounts  on  plain- 
tiffs' books  were  kept  in  defendant's  name ;  no  mention  being  made  of 
the  customers  whose  orders  defendant  had  received.  In  short,  the 
business  was  carried  on,  as  between  plaintiffs  and  defendant,  as  if 
plaintiffs  were  the  brokers  and  defendant  was  the  customer.  No  doubt 
plaintiffs  knew  perfectly  well  that  defendant  was  not  carrying  on  these 
large  operations  wholly  on  his  own  account,  but  they  never  recognized 
his  customers  as  their  customers  or  recognized  any  one  as  their  cus- 
tomer except  only  the  defendant.  This  clearly  appears  to  have  been 
the  understood  course  of  business  between  the  plaintiffs  and  defendant. 
Prior  to  January,  1904,  defendant  had  three  accounts  with  plaintiffs, 
a  stock  account,  a  loan  account,  and  a  cotton  account  No.  1,  and  so 
referred  to  hereinafter.  In  January,  1904,  defendant  opened  a  fourth 
account,  known  as  cotton  account  No.  2.  At  defendant's  request  these 
two  cotton  accounts  were  separately  kept;  defendant  advising  plain- 
tiffs with  each  order  as  to  whicTi  account  it  belonged.  Account  No.  1 
represented  principally  or  wholly  the  transactions  of  one  of  defend- 
ant's customers  named  Barrett.  Account  No.  2  represented  principally 
or  wholly  transactions  of  one  of  defendant's  customers  named  C.  P. 
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Hunt.  Although,  as  has  been  said,  it  is  evident  that  plaintiffs  knew 
that  the  orders  given  them  by  defendant,  to  be  executed  on  account 
of  account  No.  2,  represented  orders  given  to  him  by  some  other  per- 
son, there  is  no  evidence  that  they  Imew  who  that  person  was  until 
about  March  25,  1904.  When  defendant  was  called  upon  to  furnish 
margins  for  account  No.  1,  it  was  his  custom  to  draw  drafts  upon  Bar- 
rett for  the  amount  required.  As  to  account  No.  2,  when  called  upon 
for  margins,  defendant's  custom  was  to  telegraph  to  Hunt,  who  de- 
posited the  required  amount  in  a  Memphis  bank  to  the  credit  of  plain- 
tiffs' New  York  bank. 

Both  of  the  cotton  accounts  were  active  ones,  and  the  business  ran 
on  without  friction  until  late  in  March,  1904,  when  a  large  deficit  de- 
veloped in  account  No.  1,  owing  to  the  failure  of  Barrett  to  honor 
drafts  drawn  upon  him  by  defendant  in  order  to  protect  the  losses  in- 
curred in  said  account.  The  other  cotton  account,  No.  2,  show^ed  a 
considerable  profit,  and  plaintiffs,  insisting,  as  they  did  throughout, 
that  the  only  person  they  knew  or  had  desdings  with  was  the  defend- 
ant, and  that  both  cotton  accounts  carried  on  their  books  were  accounts 
with  him  and  no  one  else,  transferred  to  the  credit  of  account  No.  1, 
which  showed  a  deficit,  from  account  No.  2,  which  showed  a  profit,  a 
considerable  amount.  Defendant  vigorously  objected  to  this  course, 
insisting  that,  as  the  plaintiffs,  at  his  request,  had  kept  the  accounts 
separately,  they  should  continue  to  be  kept  distinct.  He  was  appar- 
ently not  financially  able  to  make  good  the  deficit  in  account  No.  1, 
but  notwithstanding  this  he  insisted  that  plaintiffs  should  assume  and 
bear  the  loss  on  account  No.  1,  remaining  liable  to  him,  and  through 
him  to  his  customers  for  the  profit  shown  in  account  No.  2.  It  is 
true  that  defendant  did  not  put  his  demands  in  this  particular  form,  but 
such  would  have  been  the  inevitable  effect  of  a  compliance  with  his  de- 
mands. The  plaintiffs  continued  to  insist  that  they  knew  only  de- 
fendant in  the  transactions;  that  they  had  no  account  with  his  cus- 
tomers ;  and  that  it  was  their  right  to  offset  his  profits  in  one  account 
against  his  losses  in  another.  Finding  it  impossible  to  shake  this  de- 
termination on  tile  part  of  plaintiffs,  defendant  arranged  to  transfer 
his  business  to  another  cotton  exchange  house  and  asked  plaintiffs  to 
make  up  his  accounts  with  them.  This  was  done  by  one  of  plaintiffs' 
bookkeepers;  defendant  standing  at  his  side  and  understanding  pre- 
cisely how  the  account  was  made  up.  At  that  time  defendant  owed 
plaintiffs  the  sum  of  $2,500  on  his  loan  account,  and  cotton  account  No. 
1,  notwithstanding  the  transfers  to  it,  showed  a  debit  balance  against 
4efendant  of  $8,670.  On  the  other  hand,  cotton  accoimt  No.  2,  not- 
withstanding the  amount  transferred  from  it  to  account  No.  1,  showed 
a  credit  balance  in  plaintiffs'  favor  of  $4,512.03,  and  there  was  also  a 
balance  in  defendant's  favor  in  his  stock  account  of  $404.18.  The 
summary  statement  of  the  accounts  between  plaintiffs  and  defendant 
when  the  settlement  was  arrived  at  on  April  25,  1904,  was  as  follows : 
Dr.  Cr. 

Loan  a/c $2,500  00      No.   2  a/c 14,512  08 

No.  1  a/c 8,670  00       Stock  a/c. 404  18 

Balance    6,253  79 

m.l70  00  »11,170  00 
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Thereupon  defendant  paid  plaintiffs  the  balance  of  $6^53.79  shown 
by  the  foregoing  sjimmary  to  be  due  to  them,  and  in  return  they  re- 
leased a  lien  they  held  upon  defendant's  cotton  exchange  membership, 
returned  to  him  the  dishonored  drafts  upon  Barrett,  and  gave  him  a 
general  release  in  the  usual  form.  The  debit  balance  of  $6,253.79  shown 
by  the  statement,  and  which  defendant  paid,  was  arrived  at  in  part  by 
crediting  to  account  No.  1  a  portion  of  the  profit  balance  standing  to 
the  crecfit  of  account  No.  2 ;  and  it  is  abimdantly  clear  that  when  de- 
fendant accepted  this  summary  account  as 'correctly  stating  the  balance 
due  from  him  to  plaintiffs,  and  paid  the  balance,  he  knew  and  under- 
stood that  a  part  of  his  apparent  indebtedness,  as  shown  by  account  No. 
1,  had  been  reduced  and  treated  as  paid  by  the  transfer  to  the  credit 
of  that  account  of  a  part  of  the  balance  standing  to  his  credit  on  ac- 
count No.  2.  In  other  words,  the  losses  incurred  in  account  No.  1  were 
paid  partly  in  cash  and  partly  by  the  transfer  of  profits  realized  upon 
account  No.  2.  If  defendant  had  been  the  only  person  interested  in 
both  cotton  accounts,  as  plaintiffs  persistently  claimed  that  he  was  as 
between  themselves  and  himself,  this  method  of  striking  a  balance 
would  have  been  unimpeachable,  for  it  is  obvious  that -where  a  broker 
carries  two  accounts  for  the  same  customer,  and  one  account  shows  a 
loss  and  the  other  a  profit,  the  broker,  in  order  to  ascertain  the  amount 
due  from  him  to  his  customer  or  from  his  customer  to  him,  is  entitled 
to  set  off  the  profit  in  one  account  against  the  loss  in  the  other  and  to 
pay  or  receive  only  the  net  difference. 

[2]  There  remained,  however,  in  this  case  the  fact  that  the  opera- 
tions in  account  No.  2,  or  the  greater  part  of  them,  had  been  in  fact 
carried  on  for  C  P.  Hunt,  defendant's  customer.  The  evidence  indi- 
cates that,  when  the  settlement  was  arrived  at  between  plaintiffs  and 
defendant,  the  former  knew  that  Hunt  was  defendant's  principal  in 
account  No.  2  and  might  assert  a  claim  (as  he  afterwards  did)  that  he 
was  entitled,  as  between  himself  and  plaintiffs,  to  the  credit  balance 
shown  on  said  account  on  the  theory  plaintiffs  had  no  legal  right,  as 
against  him,  to  use  that  balance  to  make  up  any  loss  upon  any  other 
account.  Of  course  defendant  knew  this  also,  and  in  fact  so  stated  to 
plaintiffs.  The  situation  then,  as  known  to  both  parties  at  the  time  of 
the  settlement,  was  that  defendant's  acknowledged  and  admitted  in- 
debtedness to  plaintiffs  was  satisfied,  and  in  fact  paid,  in  part  by  the 
use,  as  a  credit,  of  nroneys  earned  by  and  standing  to  the  credit  of  ac- 
count No.  2,  and  to  which  Hunt  might  assert  a  claim  against  plain- 
tiffs, and  for  which  he  undoubtedly  had  a  claim  against  defendant.  Un- 
der these  circumstances,  defendant  became  bound,  as  a  matter  of  law, 
to  pay  to  his  own  principal.  Hunt,  the  amount  which  has  been  taken 
from  account  No.  2  to  make  up  the  deficit  shown  on  account  No.  1 ; 
and,  being  so  bound,  the  law  implies  a  promise,  even  if  none  was  ex- 
pressly made,  from  defendant  to  plaintiffs  that  the  former  would  pay 
Hunt  and  thus  protect  plaintiffs  from  any  claim  or  demand  on  Hunt's 
part.    The  authorities  are  unanimous  upon  this  question. 

In  Town  of  Bleecker  v.  Balje,  138  App.  Div.  706,  123  N.  Y.  Supp. 
809,  this  court  said,  speaking  of  an  action  for  money  had  and  re- 
ceived : 
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"It  Is  the  settled  doctrine  that  money  In  the  hands  of  one  person,  to  which 
another  is  equitably  entitled,  may  be  recovered  In  a  common-law  action  by 
the  equitable  owner  upon  an  implied  promise  arising  from  the  duty  of  the  per- 
son in  possession  to  account  for  and  pay  over  to  the  person  benellciaUy  oiti- 
tled.  *  *  *  It  Is  unnecessary  to  trace  the  money  which  the  defendant  may 
bare  received,  nor  Is  It  essential  to  the  maintenance  of  the  action  to  show  that 
the  money  Itself  was  actually  received.  The  action  in  snch  form  lies  against 
an  agent  who  discharges  his  own  debt  by  offsetting  it  against  an  amoont  due 
his  principal,  although  no  money  actually  passes  or  comes  to  his  hand.  (Beard- 
8ley  T.  Root,  11  Johns.  464  [6  Am.  Dec.  386] ;  Allen  v.  Brown,  44  N.  T.  228." 

In  Putnam  v.  Field,  103  Mass.  556,  it  was  held  that: 

"An  agent  who  has  settled  with  his  principal  an  account  in  which  he  has 
credited  himself  with  the  amount  of  a  debt,  owed  by  the  principal,  as  having 
been  paid  by  himself  to  the  creditor,  is  liable  therefor  to  the  creditor  on  ac- 
count for  the  money  had  and  received." 

Many  other  cases  might  be  cited  to  the  same  effect  Langley  v. 
Warner,  3  N.  Y.  327;  Wheelock  v.  Hastings,  4  Mete.  (Mass.)  504; 
Emerson  v.  Baylies,  19  Pick.  (Mass.)  55. 

I  think,  therefore,  that  it  must  be  accepted  as  a  matter  of  law  that 
by  the  settlement  with  plaintiffs,  under  all  the  circumstances,  defendant 
assumed  the  obligation  to  pay  Hunt  whatever  money  of  his  had  been 
credited  against  defendant's  indebtedness  to  plaintiffs  on  account  No. 
1,  and  that  this  amounted,  in  law,  to  a  promise  to  plaintiffs  that  he 
would  pay  Hunt.  Undoubtedly,  if  the  amount  to  be  paid  in  cash  by 
defendant  to  plaintiffs  had  been  arrived  at  as  the  result  of  a  compro- 
mise by  which  plaintiffs  forgave  a  part  of  defendant's  indebtedness  to 
them,  a  different  result  might  follow,  but  there  is  no  claim  and  no  evi- 
dence of  any  such  compromise.  There  was  the  repeated  insistence  on 
plaintiffs'  part  that  it  was  their  right  to  transfer  or  credit  from  ac- 
count No.  2  to  make  up  a  part  of  the  deficit  in  account  No.  1,  and  a 
final  acquiescence  by  defendant  in  that  method  of  fixing  the  ultimate 
balance  due  from  him  on  all  the  accounts  standing  in  his  name.  De- 
fendant did  not  pay  Hunt,  and  the  latter  subsequently  sued  plaintiffs 
and  recovered  judgment,  which  was  paid.  It  is  for  the  amount  of 
this  judgment  that  plaintiffs  sue.  Much  is  made  by  defendant  of  the 
fact  that  Hunt  sued  plaintiffs  and  recovered.  We  are  unable  to  see 
that  it  affects  the  question  between  the  parties  to  this  action  except  to 
establish  the  fact  that  defendant  did  not  pay  Hunt  as  he  had  impliedly 
promised  to  do,  and  except  also  that  it  fixes  the  amount  of  plaintiffs' 
damage  arising  from  defendant's  default 

[3]  It  remains  to  consider  the  effect  of  the  general  release  given  to 
defendant  by  plaintiffs.  It  was  in  the  usual  form  releasing  defendant 
from  all  manner  of  debts  and  obligations  down  to  the  date  of  its  exe- 
cution and  delivery.  Did  it  operate  to  release  defendant  from  the  ob- 
ligation to  pay  Hunt,  which  came  into  existence  at  the  moment  the  re- 
lease was  given?  We  think  not.  The  general  rule  is  that  demands 
originating  at  the  time  the  release  is  given  or  subsequently,  and  de- 
mands subsequently  maturing,  are  not  as  a  rule  discharged  by  the  re- 
lease, unless  expressly  embraced  therein  or  falling  within  the  fair  im- 
port of  the  terms  employed.  34  Cyc.  p.  1092,  and  cases  cited.  In  Hill 
v.  Whidden,  158  Mass.  267,  33  N.  E.  526,  It  was  said : 
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"Tbe  release  does  not  bar  or  discbarge  notes  which  came  Into  existence  as 
part  of  the  transaction  of  giving  the  release,  which  were  given  as  a  part  of  tbe 
consideration  for  It,  and  which  first  took  effect,  to  create  a  liability,  at  the 
Instant  when  the  release  took  effect  The  release  operated  only  on  liabilities 
which  were  in  existence  when  it  was  given." 

To  the  same  effect  is  Andrews  v.  Brewster,  124  N.  Y.  433,  26  N.  E. 
1024. 

In  the  present  case  defendant,  when  the  release  was  given,  owed 
plaintiffs  nothing  on  account  No.  2,  the  Hunt  account.  He  did  owe 
them  a  large  sum  on  account  No.  1,  and  with  his  knowledge  and  ac- 
quiescence that  indebtedness  was  partially  met  and  paid  by  transferring 
to  its  credit  and  offsetting  against  it  the  credit  apparently  due  to  him 
or  to  Hunt,  his  principal,  on  account  No.  2.  From  these  circtmistances, 
as  has  been  already  pointed  out,  there  arose  by  implication  of  law  a 
new  obligation  on  the  part  of  defendant  to  plaintiffs,  one  which  had 
never  before  existed  and  which  therefore  could  not  have  been  covered 
by  the  general  release  given  as  a  part  of  the  settlement  agreement,  to 
wit,  the  obligation  to  pay  Hunt  the  amount  of  his  money  which  had 
been  appropriated  to  the  payment  of  defendant's  debt. 

[4]  The  only  other  question  is  as  to  what  disposition  should  be  made 
of  the  appeal,  and  the  answer  to  that  question  depends  upon  whether 
thfe  assumption  of  the  obligation  to  pay  Hunt  was  a  matter  of  fact  or 
of  law.  The  court  in  effect  treated  it  as  a  question  of  fact,  leaving  it 
to  the  jury  to  say  whether  or  not  defendant  agreed  to  pay  Hunt.  This, 
as  we  consider,  was  error.  The  obligation  to  pay  Hunt  the  amount  of 
his  money  which  had  been  used  to  pay  defendant's  debt  was  an  obli- 
gation created  by  law  and  by  the  fact  of  the  appropriation  of  the  bal- 
ance standing  to  the  credit  of  account  No.  2.  From  that  obligation 
the  law  implies  a  promise,  and  it  is  quite  immaterial  whether  or  not,  at 
the  time  of  making  the  settlement,  defendant  expressly  agreed  to  pay 
Hunt,  or  even  realized  that  he  had  incurred  an  obligation  to  plaintiffs 
to  do  so.  It  is  evident  that  he  never  rested  under  the  illusion  that  the 
settlement  had  wiped  out  his  indebtedness  to  Hunt,  as  between  them- 
selves. Since,  therefore,  the  defendant's  promise  to  pay  Hunt  and  save 
plaintiffs  harmless  from  any  claim  by  Hunt  was  one  implied  by  law 
and  was  not  one  which  was  affected  by  the  release,  and  there  is  no 
question  as  to  plaintiffs'  damages,  the  court  should  have  directed  a 
verdict  for  the  plaintiffs ;  and,  as  the  essential  facts  are  not  disputed 
and  are  such  as  could  not  be  changed  upon  a  new  trial,  it  is  our  duty, 
in  order  to  save  the  delay  and  useless  formality  of  a  new  trial,  not 
only  to  reverse  the  judgment  appealed  from,  but  also  to  direct  a  judg- 
ment for  the  plaintiffs.  In  order  to  do  this  it  will  be  necessary  that 
findings  be  made.  These  can  be  prepared  and  submitted  on  the  set- 
tlement of  the  order. 

■Judgment  appealed  from  reversed,  and  judgment  directed  for  plain- 
tiffs, with  costs  in  all  courts. 

McLaughlin,  LAUGHLIN,  and  CLARKE,  JJ.,  concur.  IN- 
GRAHAM,  P.  J.,  dissents  and  votes  for  affirmance. 
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In  re  TUNNEL  STREET  IN  CITT  OP  NEW  TORK. 

(Supreme  Court,  Appellate  Division,  First  Department    December  31,  1913.) 

Eminent  Domain  (J  90*) — Compenbation— Naturb  of  Injurt— Incumbrahck. 
Where  the  city  sought  to  condemn  an  easement  for  a  tunnel  street  ex- 
tending under  appellants'  property,  and  the  tunnel  would  be  mn  at  a 
depth  of  nearly  200  feet;  and  could  not  disturb  the  surface,  owing  to  the 
formation  of  the  land,  the  tunnel  would  not  constitute  an  incumbrance 
within  the  statute  forbidding  insurance  companies,  trust  companies,  aav- 
Ings  banks,  executors,  administrators,  and  trustees  to  loan  on  Incnmbered 
real  estate,  and  so  would  not  entitle  appellants  to  an  award  of  more  dam- 
ages than  the  actual  physical  injury  to  their  land,  on  the  theory  tbat  the 
easement,  would  prevent  them  from  mortgaging  their  property  and  thus 
destroy  Its  sale  value. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  |  233; 
Dec.  Dig.  I  90.*] 

Appeal  from  Special  Term,  New  York  County, 

In  the  matter  of  the  application  of  the  City  of  New  York  for  the 
opening  and  extending  of  a  tunnel  street  from  Broadway  to  West 
191st  street  and  St.  Nicholas  avenue.  From  an  order  confirming  the 
report  of  the  Commissioners  of  Estimate,  the  property  owners  ap- 
peal.   Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Truman  H.  &  George  E.  Baldwin,  of  New  York  City,  for  appellants. 
Joel  J.  Squier,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  property  acquired  in  this  proceeding  is  an  ease- 
ment to  construct  what  is  known  as  a  "turmel  street"  extending  from 
Broadway  to  St.  Nicholas  avenue  at  or  near  190th  street  in  the  city 
of  New  York.  This  "tunnel  street"  runs  under  a  high  hill  composed 
of  rock  and  at  a  great  depth,  so  that  under  appellant's  property  the 
tunnel  will  be  approximately  150  feet  below  the  surface.  The  appel- 
lants concede  upon  the  brief,  as  is  quite  obvious  from  the  circiun- 
stances,  that  the  physical  injury  to  their  property  will  be  so  slight  as 
to  be  practically  negligible  because  of  the  nature  of  the  ground  through 
which  the  "tunnel  street"  runs,  and  of  its  great  depth  below  the  sur- 
face. If  the  physical  injury  to  the  property  is  alone  to  be  considered, 
it  is  not  claimed  that  the  award  objected  to  is  insufficient  to  cover  the 
damage  resulting  from  any  instability  of  structures  to  be  erected  on 
the  surface.  In  other  words,  after  the  "tunnel  street"  shall  have  been 
constructed,  the  property  will  be  precisely  as  available  for  improve- 
ment as  it  is  ndw.  The  appellant  claims,  however,  that  the  acquisition 
of  the  easement  will  result  in  a  consequential  damage  to  the  property 
because,  as  it  is  claimed,  the  existence  of  the  "tunnel  street"  will  in- 
juriously interfere  with  the  facility  with  which  the  property  can  be 
sold  and  mortgaged.  It  is  asserted,  no  doubt  with  truth,  that  unmort- 
gageable  property  is  unsalable,  or  not  readily  salable,  because  in  a  city 
like  New  York  the  usual  and  almost  universal  means  of  raising  money 

*For  other  cases  see  same  topic  1 1  NUMBsn  in  Dec.  A  Am.  Digs.  1H7  to  date,  ft  Rep'r  ladezM 
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for  the  improvement  of  real  estate  is  by  mortgaging  the  property  to  be 
improved. 

The  argument  to  show  that  the  existence  of  the  easement,  for  the 
maintenance  of  a  "tunnel  street"  will  impair  the  mortgageability  of 
the  appellant's  property  runs  thus :  (1)  The  statutes  of  this  state  for- 
bid insurance  companies,  trust  companies,  savings  banks,  executors, 
administrators,  and  trustees  to  loan  on  incumbered  real  estate.  (2) 
An  easement  is  an  incumbrance  upon  the  real  estate  which  it  affects. 
Ergo  insurance  companies,  trust  companies,  savings  banks,  and  per- 
sons, having  trust  funds  to  invest  could  not  loan  on  appellants'  prop- 
erty, if  subject  to  the  easement  acquired  in  this  proceeding.  The 
fallacy  in  this  argument  lies  in  the  fact  that  it  fails  to  take  account  of 
the  nature  of  the  incumbrance  contemplated  by  the  Legislature  when 
it  prohibited  certain  corporations  and  individuals  from  investing  ex- 
cept upon  unincumbered  real  estate.  It  is  certainly  not  every  easement 
affecting  real  estate  which  is  to  be  considered  an  incumbrance  within 
the  prohibition  of  the  statute  above  referred  to.  If  it  were,  it  would 
be  impossible  for  the  corporations  and  individuals  mentioned  to  loan 
upon  any  building  resting  upon  a  party  wall.  The  statutes  referred 
to  were  passed  to  prevent  the  loss  of  the  funds  of  the  specified  corpo- 
rations and  individuals  in  consequence  of  loans  upon  unsafe  and  pre- 
carious security,  and  the  incumbrances  referred  to  therein  are  such  as 
might,  in  some  contingency,  subject  the  property  to  a  claim  or  lien 
which  would  be  superior  to  the  lien  of  the  loaner,  or  might  otherwise 
endanger  the  security.  If  the  incumbrance  is  not  in  the  nature  of  a 
condition  from  whidi  a  forfeiture  may  result,  or  if  the  easement  is 
not  one  which  affects  the  title  of  the  owner  or  reduces  the  vatlue  of 
his  remaining  interest  in  the  land,  the  property  cannot  be  said  to  be  so 
"incumbered"  as  to  forbid  the  corporation  and  persons  enumerated  to 
loan  upon  it.  This  was  the  view  taken  by  the  Attorney  General  of  this 
state  in  a  communication  addressed  to  the  Superintendent  of  the  Bank- 
ing* Department  on  January  29,  1891  (see  opinions  of  the  Attorney 
General  1891). 

The  effect  of  the  improvement  contemplated  in  this  proceeding  is 
to  take  a  tunnel  through  appellants'  property  150  feet  below  the  sur- 
face. It  will  not  restrict  the  superficial  area  of  the  property,  or  in  any 
way  interfere  with  its  improvement  or  development.  Save  for  the  bore 
taken  for  the  tunnel,  the  appellants  will  own  their  property  as  abso- 
lutely as  they  now  own  it,  and  the  easement  acquired  by  the  city  can- 
not, under  any  conceivable  circumstances,  ripen,  as  to  the  property 
remaining  to  the  owners,  into  a  lien  or  claim  superior  to  any  mortgage 
that  may  be  placed  upon  the  property.  The  appellants'  claim  for  dam- 
age, exceeding  the  award  now  made  to  them,  impresses  us  as  unsub- 
stantial and  fanciful,  with  no  sound  basis  to  rest  upon. 

The  order  appealed  from  must  be  affirmed,  with  costs.    All  concur. 
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WARRIN  ▼.  HAVERTT. 
(Supreme  Conrt,  Appellate  Division,  First  Department    December  31,  1913) 

1.  I<AI7DL0BD   AND  TkWANT  (8  152*) — (30VEHAKT8— COHffFBUCTlON. 

Where  a  lease  required  the  tenant  to  comply  with  all  of  the  require- 
ments of  the  board  of  health  and  other  municipal  authorities  and  t»  sur- 
render the  premises  at  the  end  of  the  term  in  as  good  condition  as  rea- 
sonable use  and  wear  would  permit,  it  did  not  obligate  the  tenant  to 
build  a  new  wall  to  take  the  place  of  a  defective  one  which  was  ordered 
remored  by  the  municipal  authorities  and  to  repair  the  skylight,  chim- 
neys, and  coping  on  the  roof. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Gent  Dig.  IS  VS2, 
638-648,  646-649,  661-657;   Dec.  Dig.  |  162.*] 

2.  LANDI.0BD  AHD  Tehaht  (J  187*) — ^Tebmb  fob  Tkabs— Rent. 

Under  Real  Property  Law  (Onsol.  Laws  1909,  c.  60)  <  227,  providing 
that  where  any  demised  building  Is  deeitroyed  or  injured  so  as  to  become 
untenantable,  the  lessee  or  occupant  may  quit  and  surrender  possession 
without  liability  for  subsequent  rent,  a  tenant  of  a  building,  one  wall  of 
which  had  to  be  torn  down  and  rebuilt  in  obedience  to  the  orders  of  the 
local  board  of  health,  is  entitled  to  surrender  the  premises,  and,  having 
done  so,  is  not  liable  for  further  rent 

[Ed.  Note — For  other  cases,  see  Landlord  and  Tenant  Cent  TUg.  {} 
770-776 ;  Dec.  Dig.  {  187.»] 

3.  Landlord  and  Tenant  ()  233*)— Actions  fob  Rent-^ubt  Qtjestior. 

In  an  action  for  rent  the  question  of  the  tenant's  surrender  of  the 
premises  by  agreement  held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant  Cent  Di^  ff 
49,  940-944 ;   Dec.  Dig.  |  233.*] 

4.  Landlobd  and  Tenant  (J  231*) — Actions  fob  Rent— Evidence. 

In  an  action  for  rent  evidence  that  the  landlord's  general  agent  re- 
quested the  keys  and  took  possession,  accepting  the  surrender  and  re- 
leasing the  tenant  from  further  obligation  to  pay  rent,  is  admissible  to 
show  a  surrender ;  the  authority  of  the  agent  being  a  question  of  fkct  to 
be  established  as  any  other'  fact 

[Ed.  Note. — For  Other  cases,  see  Landlord  and  Tenant  Cent  Die.  {{ 
926-934;  Dec.  Dig.  {  231.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Marshall  L.  Warrin  against  Catherine  Haverty,  as  ad- 
ministratrix, etc.  From  a  judgment  for  plaintiff  and  an  order  de- 
nying a  new  trial,  defendant  appeals.    Reversed  and  remanded. 

See,  also,  149  App.  Div.  564,  133  N.  Y.  Supp.  959. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

John  W.  Browne,  of  New  York  City,  for  appellant 

Henry  de  Forest  Baldwin,  of  New  York  City,  for  respondent. 

McLaughlin.  J.  The  plaintiff  leased  to  the  defendant's  intes- 
tate, at  an  annual  rental  of  $2,600,  a  building  in  the  city  of  New  York 
for  a  term  of  three  years,  commencing  May  1,  1906,  but  in  Septem- 
ber, 1907,  the  term  was  extended  so  as  to  end  May  1,  1912.  The 
lease  was  in  writing  and  contained  covenants  that  the  tenant  would 
"comply  with  all  the  requirements  of  the  board  of  health,  municipal 
authorities,  and  police  and  fire  departments  of  the  city  of  New  York," 

•For  other  cases  see  same  topic  A  {  number  In  Dee.  A  Am.  Digs.  1907  to  date.  *  Reo'r  Indexes 


Digitized  by 


Google 


Sup.  Ct.)  WABBIN  V.  HAVEBTT  1005 

and  at  the  expiration  of  the  term  he  would  "quit  and  surrender  the 
premises  hereby  demised  in  as  good  state  and  condition  as  reasonable 
use  and  wear  thereof  will  permit,  damages  by  the  elements  excepted." 
The  intestate  died  in  January,  1909,  and  the  plaintiff,  as  his  adminis- 
tratrix, continued  in  possession  of  the  demised  premises  and  paid  the 
rent  therefor  uiitil  May,  1910.  On  the  23d  of  April,  1910,  the  board 
of  health  of  the  city  of  New  York  ordered  the  plaintiff  to  repair  the 
skylight,  chimneys,  and  coping  on  the  roof  of  the  building  and  to  do 
certain  specified  plumbing;  and  on  the  28th  of  April  the  bureau  of 
buildings  ordered  him  to  repair  the  walls,  especially  the  rear  one,  so 
as  to  remedy  a  bulge  therein.  After  these  orders  had  been  served, 
plaintiff  demanded  that  the  defendant  make  these  repairs,  insisting 
that  the  covenants  contained  in  the  lease  above  referred  to  legally  ob- 
ligated her  to  do  so.  She  refused  to  make  them  and  tendered  surren- 
der of  possession,  which  plaintiff  declined  to  accept.  At  this  time  a 
subtenant  of  the  defendant  was  in  possession  of  the  building,  but  on 
the  1st  of  May,  1910,  he  moved  therefrom,  and  it  has  since  remained 
vacant.  Thereafter  the  plaintiff  entered  into  possession  and  complied 
with  the  orders  by  making  the  repairs  therein  specified.  He  brings 
this  action  to  recover  the  expense  incurred,  including  a  survey,  and 
also  for  the  rent  stipulated  in  the  lease  for  the  months  of  May  to 
September,  1910,  both  inclusive.  The  answer  denied  the  material  al- 
legations of  the  complaint  upon  which  a  recovery  was  predicated  and 
set  up,  as  affirmative  defenses,  eviction,  a  counterclaim  for  damages  by 
reason  thereof,  and  a  surrender  of  possession  and  acceptance  of  same 
by  plaintiff.  At  the  close  of  the  trial  the  court  dismissed  the  counter- 
claim and  directed  a  verdict  for  the  plaintiff  for  the  cost  of  the  re- 
pairs and  survey,  together  with  the  rent  for  the  months  above  stated. 
From  the  judgment  entered  thereon,  defendant  appeals. 

[  1  ]  I  am  of  the  opinion  that  the  court  erred  in  holding  that  the  de- 
fendant was  obligated  under  the  lease  to  make  the  repairs,  or  that 
she  was  liable  for  the  expense  incurred  by  plaintiff  in  doing  so.  The 
building  was  of  brick,  25  feet  in  width  and  4  stories  high.  The  re- 
pairs directed  were  extensive.  They  consisted  in  taking  down  the  rear 
wall  and  replacing  it  with  a  new  one;  part  of  one  of  the  side  walls 
had  to  be  rebuilt ;  and  the  front  wall  had  to  be  anchored  to  the  floor 
beams  with  star  anchors,  to  keep  it  from  bulging.  The  changes  thus 
made  were  structural  in  their  nature.  They  went,  in  a  large  measure, 
to  a  reconstruction  of  t^e  building  itself  and  could  not  have  been  con- 
templated by  the  parties  when  the  lease  was  made.  When  the  tenant 
agreed  to  comply  with  all  the  rules,  regulations,  and  ordinances  of  the 
various  city  departments,  it  is  unreasonable  to  suppose  that  either  of 
the  parties  had  in  mind  the  tearing  down  of  one  of  the  walls  and 
constructing  a  new  one  in  its  place  any  more  than  they  had  the  tear- 
ing down  of  the  entire  building  and  putting  up  a  new  one.  Leases, 
like  other  contracts,  are  to  receive  a  reasonable  construction,  one  that 
will  carry  out  the  intention  of  the  parties  to  them.  May  v.  Gillis,  169 
N.  Y.  330,  62  N.  E.  385;  Gillet  v.  Bank  of  America,  160  N.  Y.  549, 
55  N.  £.  292.  Thus  it  has  been  held  that  an  ordinary  covenant  to  keep 
premises  "generally  in  good  repair"  does  not  include  the  restoration 
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of  a  portion  of  a  building  which  has  become  so  dilapidated  that  it 
cannot  be  repaired.  Street  v.  Central  Brewing  Co.,  101  App.  Div.  3, 
91  N.  V.  Supp.  547;  May  v.  Gillis,  supra.  In  City  of  New  York  v. 
United  States  Trust  Co.,  116  App.  Div.  349,  101  N.  Y.  Supp.  574,  this 
court  held  that,  under  a  lease  which  contained  a  clause  quite  similar 
to  the  one  here  under  consideration,  a  tenant  was  not  obligated  to  re- 
move, at  his  own  expense,  a  stoop  which  encroached  upon  the  street; 
that  its  removal  was  an  alteration  of  the  building  and  this  was  not  con- 
templated by  the  parties  when  the  lease  was  made. 

It  is  true  this  court  held  in  Herald  Square  Realty  Co.  v.  Saks,  157 
App.  Div.  566,  142  N.  Y.  Supp.  808,  and  Morrissy  v.  Rhinelander  R. 
E.  Co.,  158  App.  Div.  533,  143  N.  Y.  Supp.  826,  that  tenants  were  ob- 
liged, under  clauses  in  leases  somewhat  similar  to  this,  to  remove  show 
windows  which  encroached  upon  tiie  street;  but  in  those  cases  the 
windows  were  public  nuisances  and  had  been  erected  either  by  ten- 
ants or  for  their  benefit. 

In  Markham  v.  Stevenson  Brewing  Co.,  104  App.  Div.  420,  93  N. 
Y.  Supp.  684,  an  authority  relied  upon  by  the  court  below  in  directing 
the  verdict,  a  tenant  was  required  to  pay  for  certain  changes  whidi 
had  been  ordered  by  the  authorities  of  the  city  of  New  York;  but 
the  decision  in  that  case  was  based  upon  a  covenant  of  the  tenant  to 
keep  the  building  in  repair,  while  in  the  present  case  there  is  no  such 
covenant. 

It  seems  to  me,  therefore,  that  tiie  court  should  have  held  that  the 
defendant  was  under  no  obligation  to  make  the  repairs  nor  to  pay  the 
expense  incurred  by  the  plaintiff  in  doing  so. 

[2]  I  am  also  of  the  opinion  that  the  court  erred  in  directing  a  ver- 
dict for  the  plaintiff  for  the  rent.  The  statute  provides  (section  227, 
Real  Property  Law  [Consol.  Laws  1909,  c.  50])  that: 

"Where  any  building  wblcb  Is  leased  or  occupied,  is  destroyed  or  so  Injored 
by  the  elements,  or  any  other  cause,  as  to  be  untenantable,  and  unfit  for  occu- 
pancy, and  no  express  agreement  to  the  contrary  has  been  made  in  writing, 
the  lessee  or  occupant  may.  If  the  destruction  or  injury  occurred  without  liis 
fault  or  neglect,  quit  and  surrender  possession  of  the  leasehold  premises,  «nd 
of  the  land  so  leased  or  occupied ;  and  he  is  not  liable  to  pay  to  the  lessor 
or  owner,  rent  for  the  time  subsequent  to  the  surrender." 

Here  this  building  must  have  been  untenantable  during  the  time  the 
repairs  were  being  made,  as  it  was  when  the  defendant  and  her  sub- 
tenant left  it.  The  facts,  it  seems  to  me,  are  sufficient  to  bring  the 
case  within  the  meaning  of  the  statute  justifying  a  surrender.  Tall- 
man  v.  Murphy,  120  N.  Y.  345,  24  N.  E.  716;  Floyd- Jones  v.  Schaan, 
129  App.  Div.  82,  113  N.  Y.  Supp.  472,  appeal  dismissed  203  N.  Y. 
568,  96  N.  E.  430;  Meserole  v.  Sinn,  34  App.  Div.  33,  53  N.  Y.  Supp. 
1072,  affirmed  sub  nom.  Meserole  v.  Hoyt,  161  N.  Y.  59,  55  N.  E 
274.  All  that  the  statute  requires  in  this  respect  is  that  the  injury 
shall  be  of  a  physical  nature  and  that  the  premises  are  thereby  ren- 
dered untenantable  and  unfit  for  occupancy,  and  under  the  facts  here 
proved  this  was  a  question  for  the  jury. 

[8,  4]  A  question  was  also  presented  which  should  have  been  sub- 
mitted to  the  jury,  viz.,  whether  there  had  not  bepn  a  surrender  by 
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agreement,  express  or  implied,  between  the  parties.  After  the  building 
had  been  vacated  by  defendant's  subtenant,  the  plaintiff's  agent  obtained 
from  defendant  the  keys  to  the  building  and  workmen  entered  there- 
on and  for  a  period  of  about  six  weelra  occupied  several  feet  in  the 
rear  of  the  building  in  erecting  the  new  wall,  also  considerable  space 
along  the  side  wall,  which  prevented  the  building,  or  a  portion  of  it, 
being  used  for  the  purpose  for  which  it  was  leased.  The  front  en- 
trance to  the  office  was  also  boarded  up  and  the  agent  retained  the 
keys,  without  apparently  giving  the  defendant  any  opportunity  to  use 
the  building  at  all.  The  defendant  sought  to  prove  an  oral  agreement 
with  plaintiff's  agent  to  the  eflfect  that  he,  some  time  after  the  work 
had  been  commenced,  accepted  a  surrender  and  released  defendant 
from  all  further  obligations  to  pay  tent.  The  court,  however,  excluded 
the  testimony  on  the  ground  that  the  agent  did  not  have  authority  to 
bind  the  plaintiff  by  such  agreement.  I  think  the  testimony  bearing  on 
this  subject  should  have  been  admitted.  Whether  or  not  the  agent  had 
such  authority  was  a  question  of  fact.  He  had  general  charge  of  the 
building  for  the  owner.  He  prepared  the  lease  in  question,  and  with- 
out consultation  with  the  owner,  and  was  "exclusively  the  managing 
agent"  with  reference  to  the  building,  not  only  as  to  leasing  it,  but  as 
to  repairs  to  be  made. 

As  to  the  counterclaim,  it  was  properly  dismissed  since  the  defend- 
ant did  not  offer  any  proof  as  to  damages  sustained. 

The  judgment  and  order  appealed  from,  therefore,  .are  reversed, 
and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  event 

INGRAHAM,  P.  J.,  and  LAUGHUN  and  SCOTT,  JJ.,  concur. 
CLARKE,  J.,  concurs  in  result. 


CURTIS  T.  NEW  YORK,  N.  H.  ft  H.  H.  CO. 
(Snpreme  Oonrt,  Appellate  Divlsios,  First  Department.    December  81,  1913.) 

1.  Masteb  and  Ssbvart  a  278*)  —  iNjroBT  —  Nkguqenck  —  Sutficiknct  op 

BVIDBNOX. 

Evidence,  in  an  action  against  a  railroad  for  deatb  of  an  engineer  from 
derailment  of  his  train  in  taking,  at  too  high  a  speed  a  cross-over  at  an 
interlocking  switch,  held  insuflflclent  to  show  the  claimed  negligence,  fall- 
nre  to  set  the  danger  signals  in  time  to  notify  deceased  to  slow  down. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  954, 
966-968,  960-969,  971,  972,  977 ;    Dec.  Dig.  |  278.*] 

2.  Master  and   Sebvawt  (|  265*) — Injubt — ^Res  Ipsa  Loquitub— Applica- 

biutt  of  doctbine. 

The  doctrine  of  res  ipsa  loqtdtur,  applying  only  where  from  the  nature 
of  the  accident  It  would  not  ordinarily  have  occurred  except  from  some 
negligence  for  which  defendant  is  responsible,  does  not  apply  in  an  ac- 
tion against  a  railroad  for  death  of  an  engineer  from  derailment  of  bis 
train,  in  taking  at  too  high  a  speed  a  cross-over  at  an  Interlocking  switch, 
he  haying  been  advised  tiiat  he  was  to  make  the  cross-over,  and  the  neg- 
ligence being  that  of  the  towerman  in  not  setting  the  danger  signals  in 

•For  oUisr  eaaas  aa«  lam*  topic  ft  I  hvmbbb  In  Dee.  tt  Am.  Digs.  190T  to  data,  &  Rep'r  IndexM 
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time  to  notify  him  to  slow  down,  or  of  himself  In  not  seasonably  noticing 
them  and  acting  thereon. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  f|  877- 
008,  956;   Dec  Dig.  i  265.*] 

3.  Neolioencb  (I  121*) — Res  Ipsa  LoQcmm— Emor  or  Rulx. 

Where  the  rule  of  res  Ipsa  loqnltnr  applies,  the  presumption  only  es- 
tablishes a  prima  fade  case  for  plaintiff,  requiring  defendant  to  meet  it 

LEd.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  U  217-220,  224- 
228,  271;  Dec.  Dig.  f  1^.*] 

4.  Master  Aifn   Sebtart  ((  278*)— IirJUXT  to  SiBVAira^-NKauoBiica— Bn- 

DENCE  TO  Rebut  PBEsxniPTioir. 

The  uncontradicted  evidence  of  defendant  in  an  action  against  a  rail- 
road for  death  of  an  engineer  from  derailment  of  his  train.  In  taking  • 
cross-over  at  an  interlocking  switch  held  8a£Bclent  to  rebut  any  possible 
inference  of  negligence,  assuming  that  the  doctrine  of  res  ipsa  loquitnr 
applied. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant  Cent  Dig.  H  954. 
956-958,  960-969,  971,  972,  977 ;    Dec.  Dig.  t  278.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Alice  M.  Curtis,  administratrix,  ^^inst  the  New  York. 
New  Haven  &  Hartford  Railroad  Company.  From  a  judgment  on  a 
verdict  for  plaintiff,  and  from  an  order  denying  a  motion  for  new  trial, 
defendant  appeals.    Reversed  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

John  M.  Gibbons,  of  New  York  City,  for  appellant 
Ralph  G.  Barclay,  of  Brooklyn,  for  respondent 

Mclaughlin,  J.  There  is  but  little  dispute  between  the  parties 
as  to  the  material  facts  involved  in  this  action.  The  plaintiff's  intes- 
tate was  employed  by  the  defendant  as  a  locomotive  engineer.  On 
the  morning  of  July  M,  1911,  he  started  with  a  passenger  train,  known 
as  the  "Federal  Express,"  from  New  York  for  Boston.  There  were 
four  tracks  on  defendant's  road,  designated  1,  2,  3,  and  4 — 1  and  3 
for  west-bound  trains  and  2  and  4  for  east-bound.  When  the  Federal 
Express  left  New  York  it  was  on  track  2.  Attached  to  it  was  a  car  of 
the  United  States  Fishery  Commission,  which  the  conductor  was  or- 
dered to  leave  at  Bridgeport,  Conn.  He  communicated  this  order  in 
the  usual  way  to  the  intestate  before  the  train  left  New  York.  In  or- 
der to  leave  the  car  at  the  place  designated  it  was  necessary  for  the 
train  to  pass  from  track  2  to  track  4,  and  the  last  cross-over  which 
could  be  taken  for  this  purpose,  without  running  by  and  backing  in. 
was  at  Burr  road,  a  point  near  Bridgeport.  A  considerable  time  be- 
fore the  train  reached  Burr  road,  the  train  dispatcher  at  New  Haven 
informed  the  towerman  (the  person  who  had  charge  of  the  switches 
at  Burr  road)  that  the  Federal  Express  at  that  point  was  to  cross  from 
track  2  to  track  4.  This  cross-over  was  what  was  termed  a  "low 
speed,"  that  is,  it  was  designed  to  be  taken  when  the  train  was  running 
not  to  exceed  15  miles  an  hour.  The  switch  was  of  the  interlocking 
type,  and  could  not  be  thrown  unless  prior  thereto  the  danger  signals 

•For  other  cases  see  same  topic  ft  {  nuubbb  In  Dao.  *  Am.  Digs.  1907  to  date,  *  Rep*r  ladexe* 
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had  been  set  These  signals  were  three  in  number,  the  "distant," 
"home,"  and  "dwarf."  The  distant  signal  was  located  about  2,200 
feet,  and  the  other  about  200  feet  west  of  the  switch.  The  train 
reached  the  switch  between  4  and  5  o'clock  in  the  morning,  and  took 
the  same  while  running  at  the  rate  of  between  50  and  60  miles  an  hour. 
The  engine  and  some  or  all  of  the  cars  were  derailed  and  the  intestate 
killed.  The  plaintiff  brought  this  action  to  recover  on  the  ground  that 
his  death  was  caused  by  the  negligence  of  the  defendant.  She  had  a 
verdict  of  $6,000,  and  from  the  judgment  entered  thereon  and  an  or- 
der denying  a  motion  for  a  new  triad,  defendant  appeals. 

I  am  of  the  opinion  the  judgment  must  be  reversed.  The  only  theory 
suggested  as  the  cause  of  the  accident,  upon  which  defendant  could 
be  held  responsible,  is  that  the  signals  were  not  set  in  time  to  notify 
the  intestate  to  slow  down  in  order  to  take  the  cross-over  at  the  point 
where  the  train  was  derailed,  and  there  is  no  evidence  whatever  to  sus- 
tain this  theory;  on  the  contrary,  the  only  possible  inference,  as  it 
seems  to  me,  that  can  be  drawn  from  all  the  evidence  is  that  the  de- 
cedent lost  his  life  by  reason  of  his  own  negligence.  The  switch  and 
signals  connected  with  it  were,  as  said,  of  3ie  interlocking  type — ^the 
highest  and  most  efficient  t3rpe  known.  They  had  been  inspected  prior 
to  the  accident,  and  worked  properly.  The  switch  could  not  be  turned 
unless  the  signals  were  set,  and  the  towerman  testified  that  he  set  the 
signals  upwards  of  20  minutes  before  the  wreck  occurred ;  that  he  re- 
ceived orders  to  turn  the  switch  some  12  minutes  before  the  accident, 
and  he  could  not  have  turned  it  if  the  signals  had  not  been  set.  The 
witness  Boyd,  who  was  on  the  rear  car  of  the  Federal  Express,  testi- 
fied that  immediately  following  the  wreck  the  "home"  signal  was  then 
"red"  and  the  "distant"  signal  at  "yellow" — the  colors  /they  were  in- 
tended to  be  when  the  switch  was  to  be  taken.  The  witness  Stone 
also  testified  that  a  little  later  he  saw  the  same  thing.  The  towerman, 
therefore,  was  corroborated  as  to  the  setting  of  the  signals,  and  the 
testimony  of  none  of  these  witnesses  was  contradicted. 

A  wrecking  train  was  sent  from  New  York  after  the  accident,  and 
there  was  some  testimony  to  the  effect  that  when  it  arrived,  some  three 
hours  later,  sand  was  observed  upon  the  track  some  20  feet  west 
of  the  switch,  from  which  it  is  claimed  the  jury  might  have  found 
that  the  signals  were  not  set  in  time  to  warn  the  decedent,  and  that; 
he  attempted  to  stop  his  train  when  he  saw  the  switch  was  turned. 
This  inference  is  not  justifiable.  It  can  no  more  be  inferred  that  the 
signals  were  not  set  than  it  can  that  they  were  and  the  intestate  did  not 
see  them.  The  inference  is  just  as  strong  one  way  as  the  other ;  in 
other  words,  if  it  be  assumed  that  the  accident  was  due  either  to  the 
negli|^ence  of  the  engineer  or  the  towerman,  there  is  no  presumption 
that  it  was  the  latter  instead  of  the  former. 

[2,  3]  But,  even  if  it  were  proper  to  indulge  in  such  inference,  it 
would  not  justify  the  recovery,  because  the  weight  of  the  evidence 
clearly  and  conclusively  established  that  the  accident  was  not  due  to 
the  negligence  of  the  towerman.  This  seem^  to  have  been  the  view  of 
the  trial  judge  at  the  close  of  the  case,  when  in  denying  a  motion  for  a 
new  trial,  he  stated  he  did  not  think  the  result  of  the  accident  was  due 
144N.Y.&— 64 
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to  the  culpability  of  the  towerman ;  that  this  was  not  the  theory  upon 
whidi  the  case  was  submitted  to  the  jury;  on  the  contrary,  "it  was  a 
general  situation  represented  by  the  doctrine  of  res  ipsa  loquitur." 
The  case  was  tried  and  submitted  to  the  jury  upon  that  theory;  in 
other  words,  all  that  the  plaintiff  was  required  to  prove  to  make  a 
prima  facie  case  was  the  occurrence  of  the  accident,  the  death  of  her 
intestate  by  reason  thereof,  and  then  it  was  for  the  defendant  to  prove, 
if  it  could,  its  freedom  from  negligence.  The  rule  did  not  apply.  The 
accident  was  due  to  the  negligence  of  one  of  two  servants  of  the  de- 
fendant— ^the  engineer  or  the  towerman — and  this  rule  has  no  applica- 
tion in  determining  upon  which  one  the  responsibility  rested.  Res  ipsa 
loquitur  applies  only  to  cases  where,  from  the  nature  of  the  accident 
itself,  it  is  of  such  a  character  that  it  would  not  ordinarily  have  oc- 
curred except  for  some  negligent  act  for  which  defendant  is  responsi- 
ble. When  such  an  accident  occurs,  then  the  jury  may  infer  Dili- 
gence, not  from  the  accident  alone,  but  from  it  and  the  attending  cir- 
cumstances. Cunningham  v,  Dady,  191  N.  Y.  152,  83  N.  E.  689; 
Griffen  v.  Manice,  166  N.  Y.  188,  59  N.  E.  925,  52  L.  R.  A.  922,  82 
Am.  St.  Rep.  630;  Benedick  v.  Potts,  88  Md.  52,  40  Atl.  1067,  41  L. 
R.  A.  478.  Where  the  rule  applies,  the  presumption  only  establishes 
a  prima  facie  case  in  favor  of  the  plaintiff,  and  the  defendant  is  then 
charged  with  the  obligation  of  meeting  such  a  case.  Loudoun  v. 
Eighth  Ave.  R.  R.  Co.,  162  N.  Y.  380,  56  N.  E.  988;  Lane  v.  New 
York  Contracting  Co.,  125  App.  Div.  808,  110  N.  Y.  Supp.  91.  It  would 
apply  if  plaintiff  were  suing  for  the  death  of  a  passenger  on  the  train, 
because  ordinarily  such  a  wreck  is  caused  by  the  negligence  of  the  en- 
gineer or  some  person  in  charge  of  the  tracks  or  cars,  for  which  de- 
fendant would  be  responsible. 

Van  Inwegen  v.  Erie  R.  R.  Co.,  126  App.  Div.  297,  110  N.  Y.  Supp. 
959;  affirmed  194  N.  Y.  534,  87  N.  E.  1128,  cited  by  respondent  is 
not  in  point,  nor  is  it  in  conflict  with  the  view  above  expressed.  There, 
the  engine  passed  from  one  track  to  another  over  an  open  switch, 
which  was  intended,  and  thought,  to  be  closed.  It  was  an  unexpected 
movement  of  the  train,  and  the  person  killed  had  no  more  to  do  witii 
it  than  would  a  passenger.  Here  the  movement  of  the  train  was  not 
unexpected.  The  turning  of  the  switch  was  the  usual  and  necessary 
thing  to  do  in  order  to  permit  the  train  to  pass  from  track  2  to  track 
4,  and  the  engineer  had  been  advised  that  this  change  would  have  to 
be  made  in  order  to  leave  a  car  at  Bridgeport 

[4]  But  if  it  be  assumed  that  the  doctrine  of  res  ipsa  loquitur  did 
spply,  then  the  judgment  could  not  be  sustained  because  defendant's 
uncontradicted  evidence  is  sufficient  to  rebut  any  possible  inference 
of  negligence.  The  verdict  to  the  contrary  is  against  the  weight  of 
evidence. 

The  judgment  and  order  appealed  from,  therefore,  must  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  event  All 
concur. 


Digitized  by 


Google 


Sup.  Ct.)  PEOPLE  V.  WAUDO  1011 

PEOPLE  ex  rel.  HUNTINGTON  w.  WALDO,  Police  Com'r. 

(Supreme  Court,  Appellate  DMsloii,  First  Department    December  31,  1913^ 

MtrmCIFAL  COBf OBATIOHB  (I  185*) — SnSFEIIBIOn  AND  RmiOVAL  ov  Foucxuxx 

— ^Weight  and  Suiticienct  ov  Evidence. 

On  the  trial  before  the  police  commissioner  of  a  patrolman  cbarged 
with  aiding  In  swindling  the  prosecuting  witness,  evldeiice  held  to  show, 
by  the  overwhelming  preponderance  thereof,  that  if,  as  claimed,  a  per- 
son dressed  in  a  police  uniform  participated  in  the  transaction  by  which 
the  witness'  money  was  obtained  from  him,  accused  was  not  such  person. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  It 
482-509;  Dec.  Dig.  {  186.*] 

Original  certiorari  proceeding  by  the  People,  on  relation  of  Reuben 
R.  Huntington,  against  Rhinelander  Waldo  as  Police  Commissioner  of 
the  Police  Department  of  the  City  of  New  York,  to  review  his  de- 
termination in  dismissing  the  relator,  a  patrolman,  from  such  police 
department  Writ  sustained,  proceedings  annulled,  and  relator  rein- 
stated. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

William  E.  Murphy,  of  New  York  City,  for  relator. 
Harry  Crone,  of  New  York  City,  for  respondent 

DOWLING,  J.  The  relator  had  been  a  member  of  the  police  de- 
partment in  the  city  of  New  York  for  nearly  20  years,  when  he  was 
placed  on  trial  on  a  charge  of  having,  on  May  14,  1911,  at  about  3 :30 
p.  m.,  entered  the — ' 

"apartment  on  the  third  floor  of  the  six-story  tenement  bouse  at  297  Avenue 
B,  occupied  by  one  John  Horay,  and  while  therein  did,  in  concert  with  said 
John  Horay  and  two  other  unknown  men,  feloniously  obtain  from  one  John 
Krondrachulck  of  49  Avenue  B,  who  was  present,  the  sum  of  9304.  This  dur- 
ing his  tour  of  reserve  duty,  from  2  to  8  p.  m..  May  14, 1911,  at  the  seventeenth 
preduct  station  house." 

The  witness  Ivan  Kodreduk,  being  the  party  referred  to  in  the  speci- 
fications against  the  relator,  testified  that  he  was  taken  by  two  Russian 
friends  to  the  house  in  question  for  the  purpose  of  obtaining  work 
from  some  unnamed  union,  when  he  met  a  man  calling  himself  a 
"foreman,"  who  dropped  some  bills  on  the  floor,  and  who,  when  he 
picked  them  up,  claimed  that  a  $20  bill  was  missing  therefrom.  A 
demand  was  then  made  that  all  the  parties  present  be  searched,  when 
the  person  referred  to  as  the  "superintendent"  agreed  to  be  searched 
first.  After  considerable  discussion  a  demand  was  made  that  the 
witness  be  searched,  to  which  he  refused  to  consent,  whereupon  the 
"superintendent"  went  out  to  get  a  police  officer,  and  returned  with  one 
in  about  an  hour  or  hour  and  a  half,  who  promptly  demanded  what 
the  trouble  was,  and  demanded  that  the  witness  show  him  the  money  he 
had  in  his  possession,  which,  becoming  alarmed,  he  finally  did,  handing  ^ 
it  to  the  officer  in  the  shape  of  a  roll  containing  $305.  The  officer  then ' 
turned  this  money  over  to  the  "superintendent"  who  returned  it  after 
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a  minute  or  so  to  the  officer,  who  put  it  in  the  witness'  pocket  and  told 
him  to  count  it  at  the  station  house,  where  he  was  going  to  take  him. 
The  witness  was  then  pulled  downstairs,  as  he  says,  and  after  being 
taken  around  the  block,  was  returned  to  the  house  in  question,  and 
when  the  officer  went  upstairs  the  witness  put  hk  hand  in  his  pocket 
and  found  that  his  roll  of  bills  had  been  changed  to  a  roll  of  newspaper 
surrounded  by  a  $1  bill.  The  witness  was  a  Russian,  who  spoke  no 
English.  He  had  come  from  the  West  only  the  day  before  this  ex- 
perience. For  some  time  he  endeavored  to  get  redress,  and  was  finally 
referred  by  a  lawyer  to  a  police  court,  whence  he  claims  to  have  been 
sent  to  a  station  house,  where  his  complaint  was  taken  by  detectives. 
The  witness  had  mistaken  the  number  of  the  house,  and  had  given 
"298,"  when  in  reality  it  was  "297,"  which  delayed  the  investigation 
of  the  facts  for  a  day,  but  he  finally  got  the  correct  number  of  the 
house  where  he  had  been  swindled,  and  going  there  found  Horay, 
whose  arrest  he  obtained  on  Sunday,  the  21st  While  in  court  on  that 
day,  testifying  against  Horay,  he  made  the  first  mention  of  any  police- 
man in  connection  with  the  crime  against  him,  this  being  a  week  after 
the  occurrences  in  question.  He  says  he  did  not  remember  to  say  any- 
thing about  the  policeman  earlier.  Upon  Horay's  examination,  the 
witness  gave  the  number  of  the  policeman's  hehnet  as  3370.  As  a  re- 
sult thereof,  the  relator,  whose  helmet  bore  that  number,  was  directed 
to  report  in  the  twelfth  precinct  station  house,  and  there,  attired  in  full 
uniform  and  wearing  his  helmet  bearing  the  number  which  Kodreduk 
had  already  testified  to  be  the  one  displayed  by  the  policeman  who  was 
a  party  to  the  offense,  stood  in  line  with  other  patrolmen,  and  was  iden- 
tified as  the  person  who  had  been  present  at  the  time  of  the  occur- 
rences in  Horay's  house.  Kodreduk  claimed  to  have  recognized  Hunt- 
ington by  his  face,  not  by  his  number.  The  witness  was  positive  in 
fixing  the  time  when  the  officer  was  present  and  took  his  money,  as 
has  been  described,  as  being  after  2  o'clock,  and  between  3  and  4 
o'clock,  or  after  4  o'clock,  but  his  impression  seems  to  have  been  that 
it  was  between  3  and  4,  and  that  is  a  fair  construction  to  be  given  to 
his  entire  testimony  on  the  subject 

As  against  this  testimony  the  relator  has  produced  witnesses,  upon 
whose  credibility  no  attack  has  been  made,  and  who  must  be  deemed  to 
have  deliberately  perjured  themselves,  before  the  findings  of  the  com- 
missioner can  be  sustained.  It  is  established  by  the  testimony  of  Cap- 
tain McDermott,  a  witness  for  the  complainant,  that  the  relator,  who 
is  a  tall  man,  and  one  of  the  largest  in  tiie  seventeenth  precinct  station 
house,  answered  the  roll  call  on  the  evening  of  May  14th,  at  8  p.  m. 
It  is  established  by  the  testimony  of  Lieutenant  Robert  E.  Mills  of  the 
same  precinct,  also  a  witness  for  the  complainant,  that  the  relator 
answered  reserve  roll  call  at  2  p.  m.  on  the  same  day..  The  testimony 
of  these  two  witnesses  demonstrates  the  practical  impossibility  of  any 
officer  leaving  the  station  house  in  question  without  being  seen  by  the 
lieutenant  in  charge  at  the  desk.  Huntington  was  not  seen  leaving 
*the  station  house  ^tween  the  hours  of  2  and  8  p.  m.  Not  only  that 
but  it  affirmatively  appears  that  he  was  seen,  between  the  hours  in 
question,  by  fellow  officers  in  the  seventeenth  precinct  station  house, 
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and  his  presence  therein  is  accounted  for  during  the  entire  time  of  the 
perpetration  of  the  fraud  upon  the  complainant.  Thus  Sergeant 
George  H.  Merritt  saw  the  relator  between  3  and  3  :30  by  the  boot- 
black chair  as  the  witness  passed  into  the  toilet,  and  heard  him  joking 
with  Officer  Byrne  and  others  regarding  some  event  in  connection  with 
the  Police  Parade,  which  had  occurred  the  day  preceding.  He  did  not 
see  hiM  go  out  until  he  went  to  supper.  Officer  Paul  J.  Byrne  was  at 
the  bootblack  chair  with  relator  when  Sergeant  Merritt  passed,  and 
they  went  upstairs  to  the  dormitory  to  bed  between  3:15  and  3:20. 
When  they  arrived  in  the  dormitory  Officers  Sauer  and  Haggerty 
were  there,  the  latter  being  asleep ;  also  an  officer  named  Murphy. 
This  witness  saw  Huntington  undress  and  go  to  bed.  Officer  William 
M.  Conklin  went  to  supper  with  the  relator  about  7  o'clock;  he  had 
last  seen  him  about  half  past  2.  Officer  Max  Labell  saw  Huntington 
by  the  bootblack  chair,  and  saw  him  going  upstairs  to  the  dormitory 
between  3  and  3 :30  p.  m.  Officer  James  D.  Haggerty  saw  the  relator 
after  the  roll  call  at  2  o'clock,  and  arose  from  bed  at  the  same  time  as 
he  did,  at  about  6 :30,  to  go  out  to  supper.  He  saw  Huntington  dress- 
ing at  the  same  time  as  he  did.  Officer  Charles  A.  Sauer  saw  the  re- 
lator in  conversation  with  Officers  Slattery  and  Byrne  by  the  bootblack 
stand;  saw  him  retire  to  his  bed  at  about  3:30  p.  m.,  and  saw  him 
arise  and  dressing  at  6:30  p.  m.,  when  he  had  just  arisen  from  his 
bed.  He  saw  Huntington  and  the  others  retire  at  about  3:30  p.  m., 
at  the  same  time  that  he  did.  Officer  Michael  F.  Slattery  saw  relator 
at  reserve  roll  call  at  2  p.  m.,  and  at  the  bootblack  stand  at  about  3. 
He  also  saw  relator  going  to  bed  after  3  o'clock.  Officer  William  P. 
Hogan  testified  that  the  cellar  door,  to  which  there  was  some  sugges- 
tion that  the  relator  in  some  undisclosed  manner  might  have  managed 
to  pass,  after  having  found  his  way  thereto  unperceived,  was  locked, 
and  that  when  he  went,  on  the  evening  of  May  14th,  to  put  out  the  ash 
cans,  the  key  to  this  door  had  to  be  obtained  from  behind  the  lieuten- 
ant's desk,  where  it  was  kept.  George  Schulties,  Antone  Maximozich, 
and  Francesca  Maximozich  swore  that  no  police  officer  whatever  was 
present  while  the  complainant  was  with  Horay,  at  which  time  they  also 
claim  to  have  been  present.  The  relator  absolutely  denied  his  presence 
at  the  scene  of  the  crime,  and  his  testimony  as  to  his  whereabouts  on 
the  afternoon  of  the  day  in  question  in  all  respects  coincided  with  that 
of  the  witnesses  produced  on  his  behalf. 

While  disposed  to  rely  in  the  fullest  degree  upon  the  judgment  of 
the  commissioner  in  determining  the  weight  to  be  given  to  conflicting 
testimony,  we  are  of  the  opinion  that  the  preponderance  of  evidence  is 
overwhelmingly  in  favor  of  relator  herein,  and  that  he  has  satisfac- 
torily demonstrated  that  he  was  in  the  station  house  at  the  time  of 
the  occurrences  complained  of,  and  was  nowhere  near  the  scene  of 
their  commission.  No  one  seems  to  have  called  at  the  station  house  to 
see  him,  or  with  any  letter  for  him,  nor  did  he  receive  any  telephone 
calls,  and  there  is  no  suggestion  as  to  how  he  could  have  obtained  the 
message  inviting  him  to  play  his  part  in  the  robbery  of  the  complainant. 
The  complainant's  own  story  shows  that  if  any  one  dressed  in  police 
uniform  came  into  the  premises  in  which  he  was  detained,  that  person 
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had  been  brought  there  for  the  very  purpose  of  assisting  in  the  sac- 
cessful  completion  of  the  swindle  upon  him.  Whoever  that  person 
may  have  been,  we  are  well  convinced  upon  the  record  that  it  was  not 
the  relator,  who  was  then  either  about  to  retire  or  actually  in  bed 
in  the  station  house,  where  he  was  entitled  to  be  on  his  reserve  duty. 
It  follows,  therefore,  that  the  writ  should  be  sustained  and  the 
proceedings  annulled,  and  the  relator  reinstated  to  his  position  in  the 
police  department,  with  costs  and  disbursements.   All  concur. 


STKAUS  v.  CUNNINGHAM. 
<Siipreme  Oonrt,  Appellate  Division,  First  Departmoit.    December  SI.  1913.) 

1.  CoNTBACTs  (I  76*) — CONSiDKRATiow— Moral  Obuoation. 

Where  a  creditor  haB  been  compelled  In  Involnntary  proceedings  to 
accept  coi^rate  stock  In  tail  settlement  ot  an  indebtedness  which  it  does 
not  in  fact  pay,  a  moral  obligation  sarvlTes  which  is  a  sufficient  oonsid- 
eratlon  for  a  subsequent  promise  to  pay  the  deficiency ;  but,  where  sfach 
stock  Is  accepted  In  voluntary  proceedings  or  compromise,  no  such  obliga- 
tion sarvlTes. 

[Ed.  Note. — For  otter  cases,  see  Ciontracts,  Gent  Dig.  K  857-^381 ;  Sec. 
Dig.  I  76.*] 
2i  Contracts  (|  76*)— Gomsidcration— Mobai.  Obuoatiok. 

Where,  at  the  time  of  being  released  by  a  credltnr  upon  making  a  pay- 
ment in  corporate  stock  wblch  was  less  In  value  than  his  Indebtedness, 
the  debtor  expressly  recognized  and  reserved  a  moral  obligation  to  pay 
notwithstanding  such  release,  such  reservation  kept  alive  the  obligation 
after  release  to  the  extent  that  it  could  furnish  a  sufficient  consideration 
for  a  subsequent  distinct,  promise  to  pay,  even  thongh  the  original  set- 
tlement was  voluntary. 

rCd.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  H  887-8S1: 
Dec.  Dig.  I  76.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Ferdinand  Straus  against  James  W.  Cunningham.  From 
an  order  denying  plaintiff's  motion  for  judgment  on  the  pleadings  and 
sustaining  a  demurrer  to  the  complaint,  plaintiff  appeals.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Daniel  P.  Hays,  of  New  York  City,  for  appellant 
Duncan  Edwards,  of  New  York  Ci^,  for  respondent 

SCOTT,  J.  The  question  presented  by  this  appeal  is:  When  will 
a  moral  obligation  survive  the  release  of  a  debt  by  a  composition  agree- 
ment so  as  to  furnish  a  sufBcient  consideration  to  support  a  subse- 
quent promise  to  pay  the  debt? 

[1]  The  latest  and  most  comprehensive  decision  upon  diis  subject 
in  this  state  is  to  be  found  in  Taylor  v.  Hotchkiss,  81  App.  Div.  470, 
80  N.  Y.  Supi).  1042,  affirmed  179  N.  Y.  546,  71  N.  E.  1140.  In  that 
case  Mr.  Justice  Hiscock,  writing  for  the  Appellate  Division,  stated 
the  general  rule  as  follows : 

"If  plaintiff,  under  proceedings  in  bankruptcy  or  other  invotontaxy  form, 
bed  been  compelled  to  accept  the  stock  received  by  him  in  fall  legal  setUe- 
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ment  of  an  Indebtedness  which  It  did  not  In  fact  actually  pay,  a  moral  obliga- 
tion upon  the  part  of  the  debtor  to  pay  the  deficiency  would  have  snrvlTed 
his  discharge  from  his  legal  and  enforceable  obligations  whidi  wonld  be  a 
eufhclent  consideration  for  a  subsequent  promise  to  pay  such  balance.  Upon 
the  other  hand  •  *  *  If  plaintiff,  without  farther  agreement  or  proTlsion 
by  voluntary  proceedings  of  compromise,  had  accepted  the  stock  tn  question 
In  full  settlement  and  satisfaction  of  the  indebtedness  due  to  him,  no  moral 
obligation  on  the  part  of  the  debtor  would  have  Burrlved  which  would  have 
furnished  an  adequate  consideration  for  a  subsequent  promUie  to  pay." 

That  these  two  propositions,  so  far  as  they  go,  accurately  state  the 
law  upon  the  subject,  seems  to  be  conceded  and,  at  all  events,  is  well 
settled. 

[Z]  There  is  a  third  case,  however,  not  precisely  covered  by  either 
of  the  foregoing  propositions,  and  that  third  case  is  illustrated  by  Tay- 
lor V.  Hotchkiss.  In  that  case  the  firm  of  H.  L.  Hotcfakiss  &  Co.,  be- 
ing financially  embarrassed  and  unable  to  pay  its  debts,  made  a  gen- 
eral assignment.  It  then  sought  an  adjustment  with  ite. creditors  and 
issued  a  circular  letter  to  them  suggesting  that  they  should  accept  cer- 
tain stocks  and  bonds  at  a  valuation  of  80  per  cent,  of  their  par  value, 
and  should  thereupon  release  the  firm  so  that  it  might  resume  business 
on  the  Stock  Exchange.  This  was  accepted  and  a  general  release  ex- 
ecuted.   In  their  circular  letter  Hotchkiss  &  Co.  said : 

"We  propose  to  offer  a  moral  obligation  to  take  those  securltite  back  from 
onr  creditors  at  80  at  a  date  not  later  than  April  1, 1895." 

Then  followed  an  explanation  as  to  how  the  firm  proposed  to  fulfill 
this  moral  obligation.  Of  course,  this  proposition  was  intended  to, 
and  doubtless  did,  have  an  influence  in  inducing  the  creditors  to  exe- 
cute the  composition  agreement,  although  of  itself  it  did  not  amount 
to  a  binding  agreement  to  take  the  stodc  back.  The  court,  however, 
found  that  after  the  execution  of  the  release  Hotchkiss  renewed  by  in- 
dependent agreements  his  obligation  to  retake  the  stock  at  80.  The 
question  was  whether  a  moral  obligation  arose  out  of  the  composition 
agreement  sufficient  to  serve  as  a  consideration  for  the  new  promise. 
TTie  court  held  that  it  did,  notwithstanding  the  composition  and  re- 
lease were  voluntary  acts  on  the  part  of  the  creditors.  The  court  was 
of  the  opinion  that,  even  in  case  of  a  voluntary  composition,  the  debt- 
ors may,  by  their  acts,  expressly  provide  for  that  survival  of  the  moral 
obligation  to  pay,  in  the  future,  in  full  the  indebtedness  compromised 
which  would  serve  as  a  sufficient  consideration  for  a  new  promise. 

This  seems  to  be  a  reasonable  rule  in  view  of  the  wide  power  which 
individuals  have  to  contract  as  between  themselves.  Nor  is  it  neces- 
sary that  the  reservation  of  this  morsd  obligation  be  so  closely  inter- 
woven with  the  composition  agreement  as  it  was  in  Taylor  v.  Hotch- 
kiss. We  see  no  reason  why  a  debtor  may  not,  at  the  tmie  he  accepts 
a  voluntary  extinguishment  of  his  debts,  expressly  reserve  a  moral 
obligation  to  pay  in  full,  if  able,  which  will  support  a  subsequent  prom- 
ise to  pay. 

The  facts  alleged  in  the  complaint  in  the  present  case,  which  for  the 
purpose  of  this  appeal  must  be  taken  as  true,  are  that  in  March,  1905, 
the  firm  of  EUingwood  &  Cunningham  owed  the  plaintiff  the  sum  of 
$27,000;  that  said  firm  entered  into  a  composition  agreement  with 
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certain  of  their  creditors  wherein  and  whereby  said  creditors  for  cer- 
tain consideration  therein  expressed  agreed  to  release  said  firm  and 
the  members  thereof  from  all  their  legal  obligation  to  pay  the  debts 
and  obligations  due  to  said  creditors ;  that  plaintiflF  signed  said  agree- 
ment and  became  a  party  thereto.  The  complaint  then  proceeds  as 
follows : 

"IV.  That  prior  to  and  slmnltaneonsly  with  the  maUng  of  the  said  agree- 
ment, the  defendant  expressly  reserved  from  the  operation  of  the  said  agree- 
ment and  release  his  moral  obligation  to  pay  the  debt  of  the  plaintlfC,  amoont- 
ing,  as  aforesaid,  to  the  sum  of  $27,000  and  interest,  and  duly  acknowledged 
and  recognized  said  moral  obligation  as  then  existing  end  continuing  to  exist 
thereafter. 

"V.  That  thereafter  and  on  or  about  the  19th  day  of  AprQ,  1905.  the  defend- 
ant recognlKing  his  said  moral  obligation  to  pay  to  the  plaintiff  the  said  debt 
of  127,000,  and  in  consideration  thereof,  did  then  and  there  promise  that  be 
would  pay  to  the  plaintiff  the  said  sum  of  $27,000  with  interest  from  April  19. 
1005,  as  follows:  $8,000  on  or  about  May  22,  1906,  and  the  balance  within  a 
year  thereafter,  the  said  defendant,  however,  to  be  credited  on  account  of 
said  payment  with  all  sums  which  the  plaintiff  might  receive  from  the  trustees 
or  assignees  under  said  composition  agreement. 

"VL  That  thereafter,  from  time  to  time,  the  defendant  made  i)ayn>ent8  up- 
on account  of  the  said  sum  agreed  to  be  paid  by  him,  as  aforesaid,  in  the 
amounts  and  at  the  times  set  forth  in  the  annexed  schedule,  which  Is  marked 
schedule  'A'  and  made  part  thereof  as  though  the  same  were  herein  specifical- 
ly set  forth  in  full,  and  the  plaintiff  received  various  sums  from  the  trustees 
or  assignees  under  said  compositloa  agreement  at  the  times  and  In  the  amounts 
set  forth  in  said  schedule  'A.' " 

It  is  also  alleged  that  from  time  to  time  plaintiff  sent  to  defendant 
statements  of  account  which  were  received  and  accepted  by  defend- 
ant. Attached  to  the  complaint  is  a  schedule  showing  the  payment  of 
several  thousand  dollars  by  defendant  to  plaintiff  between  June  1, 
1905  and  January  20,  1908. 

Those  allegations,  as  it  seems  to  us,  bring  the  present  case  fairly 
within  the  principle  of  Taylor  v.  Hotchkiss. 

It  was  certainly  competent  for  the  defendant  to  reserve  a  moral 
obligation  to  pay  his  debt  in  full,  if  possible,  and  perhaps  most  honor- 
able men  would  feel  that  such  an  obligation  rested  upon  them.  It 
may  well  be,  although  not  so  alleged,  that  the  defendant's  recognition 
and  reservation  of  this  moral  obligation  had  weight  with  the  creditors 
in  consenting  to  compromise  and  release  the  debts. 

The  rule  is  we  think  satisfied  by  holding  that,  unless  specially  re- 
served, no  moral  obligation  to  pay  the  debts  survives  a  voluntary  com- 
position and  release,  but  that  where  at  the  time  of  the  release  the 
debtor  expressly  recognizes  and  reserves  a  moral  obligation  to  pay 
notwithstanding  the  release,  that  express  reservation  keeps  alive  the 
obligation  after  release  to  the  extent  that  it  will  furnish  a  sufficient 
consideration  for  a  subsequent  and  quite  distinct  promise  to  pay.  It 
is  entirely  optional  with  a  debtor,  under  such  circumstances,  whether 
or  not  he  will  reserve  a  moral  obligation,  and  if  he  elects  to  do  so  we 
can  see  no  rule  of  law  which  is  violated  by  holding  that  that  reserva- 
tion will  support  a  subsequent  promise  to  pay. 

The  appellant  devotes  no  small  space  in  his  brief  to  demonstrating 
that  it  does  not  appear  on  the  face  of  the  complaint  that  the  alleged 
reservation  was  a  fraud  upon  other  creditors.    It  is  quite  clear  that  it 
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does  not  so  appear,  and  the  respondent  expressly  disclaims  making 
any  such  contention,  admitting  in  express  terms,  as  is  the  undoubted 
fact,  that  on  the  face  of  the  complaint  no  preference  is  shown  to  have 
been  obtained  by  the  plaintiff  over  any  other  creditor. 

The  order  appealed  from  must  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  plaintiffs'  motion  for  judgment  on  the  plead- 
ings granted,  with  $10  costs,  with  leave  to  the  defendant  to  withdraw 
his  demurrer  and  answer  over  within  20  days  upon  payment  of  all 
costs  of  the  action. 

CLARKE,  DOWUNG,  and  HOTCHKISS,  JJ.,  concur. 

INGRAHAM,  P.  J.  I  understand  the  law  in  this  state  to  be  well 
settled  that  the  discharge  of  an  indebtedness  based  upon  a  composi- 
tion between  a  debtor  and  his  creditors  generally,  the  discharge  having 
been  voluntary,  leaves  no  moral  obligation  on  the  part  of  the  debtor 
sufficient  to  support  a  subsequent  promise  of  payment  of  the  balance. 
Stafford  v.  Bacon,  1  Hill,  532,  37  Am.  Dec.  3^;  Zoebisch  v.  Von 
Minden,  47  Hun,  213;  Id.,  120  N.  Y.  406,  24  N.  E.  795.  See,  also, 
note  in  53  L.  R.  A.  363.  There  is  therefore  no  consideration  for  this 
promise  alleged,  unless  the  agreement  between  the  {>laintiff  and  de- 
fendant, that  prior  and  simultaneously  with  the  making  of  the  com- 
position agreement  the  defendant  expressly  reserved  from  the  opera- 
tion of  the  agreement  a  release  of  his  moral  obligation  to  pay  the  debt 
of  the  plaintiff  and  duly  acknowledged  and  recognized  said  moral 
obligation  as  then  existing  and  continuing  to  exist  thereafter,  amounts 
to  an  allegation  of  consideration. 

It  was  held,  in  Taylor  v.  Hotchkiss,  81  App.  Div.  470, 80  N.  Y.  Supp. 
1042,  affirmed  179  N.  Y.  546,  71  N.  E.  1140,  that  where  a  debtor  wrote 
to  all  of  his  creditors  a  proposal  to  accept  certain  securities  from  the 
debtor  in  full  satisfaction  of  his  indebtedness,  and  as  part  of  the  pro- 
posal stated  to  his  creditors,  "We  propose  to  offer  our  moral  obliga- 
tion to  take  those  securities  back  from  our  creditors  at  80  per  cent. 
at  a  date  not  later  than  April  1,  1895,"  such  a  moral  obligation,  recog- 
nized by  the  debtor,  was  a  sufficient  consideration  for  a  subsequent 
agreement  to  take  from  the  creditors  the  securities  at  80  per  cent, 
of  their  par  value.  And  this  case  is  an  authority  for  holding  that 
where  a  debtor  proposed  a  settlement  with  all  his  creditors,  which  re- 
served the  moral  obligation  to  pay  the  debt,  such  moral  obligation 
would  be  a  sufficient  consideration  for  a  new  promise  subsequently 
made  to  pay ;  but  it  did  not  decide,  as  I  understand  it,  that  a  debtor 
could  make  a  composition  with  all  of  his  creditors  which,  as  to  all  but 
one,  was  absolute,  while  as  to  the  one  a  secret  moral  obligation  to 
repay  the  balance  of  the  debt  was  reserved.  If  the  reservation  of  such 
a  moral  obligation  would  furnish  a  consideration  for  a  new  promise, 
that  was  a  distinct  advantage  which  the  favored  creditor  retained  over 
the  other  creditors  whose  debts  were  absolutely  discharged ;  and  such 
a  secret  advantage  to  one  creditor  over  the  others  is  what  the  courts 
have  always  held  invalidated  the  agreement  as  to  the  other  creditors. 
See  Hanover  Nat.  Bank  v.  Blake,  142  N.  Y.  404,  37  N.  E.  519,  27 
L.  R.  A.  33,  40  Am.  St.  Rep.  607. 
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It  is  claimed,  however,  that  the  complaint  does  not  show  that  this 
reservation  of  a  moral  obligation  to  pay  the  balance  of  the  debt  was 
not  made  with  all  the  creditors,  and  was  therefore  a  preference  ob- 
tained by  one  creditor  over  the  others.  For  this  reason,  I  concur  widi 
Mr,  Justice  SCOTT  in  the  reversal  of  this  order. 


CABLET  T.  JOUNB  et  aL 
(Supreme  Goart,  Appellate  Division,  First  Department    December  81.  ms.) 
Street  Rahaoads  «  114*) — ^Ikjubt  to  Pebsoh  on  Tbacx— NBOuasircB— Et- 

IDKNCE. 

Evidence  merely  that  a  street  car  ran  Into  and  killed  a  street  cleantf . 
while  attending  to  bis  duties,  the  car  bdng  thereafter  sti^ped  within 
Its  length,  is  insufficient  to  show  negligence  of  the  motorman  or  free- 
dom of  deceased  from  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Ballroads,  Cent  Dig.  B  23fr- 
260;  Dea  Dig.  |  114.»] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Mary  Carley,  administratrix  of  Patrick  Carley,  deceased, 
against  Adrian  H.  Joline  and  another,  receivers  of  the  Metropolitan 
Street  Railway  Company.  From  a  judgment  on  a  verdict  for  plain- 
tiff, and  from  an  order  denying  a  motion  for  new  trial,  defendants  ap- 
peal.   Reversed,  and  complaint  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and.HOTCHpSS,  JJ. 

Masten  &  Nichols,  of  New  York  City  (Lemuel  E.  Quigg,  of  New 
York  City,  of  counsel),  for  appellants. 

John  J.  Pheelan,  of  New  York  City  (Joab  H.  Banton,  of  New  York 
City,  of  counsel),  for  respondent 

CLARKE,  J.  On  October  28,  1911,  about  2:40  o'clock  in  the 
afternoon,  while  plaintiff's  intestate,  a  street  cleaner  in  the  employ  of 
the  city  of  New  York,  was  on  Columbus  avenue  at  Sixty-Sixth  street, 
attending  to  his  duties,  he  was  struck  by  a  north-boimd  car,  receiving 
injuries  from  which  he  died  on  October  31st 

Two  witnesses  testified  to  seeing  the  car  hit  Carley,  at  the  moment 
of  impact,  but  there  is  no  testimony  as  to  his  position  upon  the  street, 
or  what  he  was  doing,  or  any  of  the  attending  circumstances,  for  some 
minutes  prior  to  the  accident 

It  is  impossible  to  find  in  this  record  anything  beyond  the  mere  hap- 
pening of  the  accident  upon  which  to  predicate  n^ligence  on  the  part 
of  the  defendant,  or  freedom  from  negligence  on  the  part  of  the  in- 
testate. The  car  and  the  street  sweeper  were  both  lawfully  in  the 
street.  The  car  was  propelled  upon  the  tracks  in  the  performance  of 
the  regular  business  of  a  carrier.  The  street  sweeper  was  in  his  uni- 
form, and  was  in  the  performance  of  his  duties.  "The  duty  was  upon 
the  motorman  to  look  out  for  people  upon  the  street,  so  it  was  the 

•For  other  casw  Me  Mine  topic  A  i  nuubib  in  Dec.  A  Am.  Diss.  UOT  to  date,  ft  Rep'r  Indezee 
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duty  of  the  decedent  to  look  out  for  himself.  If  by  reason  of  his 
conspicuous  uniform  he  could  be  readily  distinguished  by  the  motor- 
man,  so  the  sweeper,  with  his  knowledge  of  the  frequent  movements 
of  cars  upon  the  tracks,  could  have  easily  seen  the  approaching  trolley 
car  if  he  had  looked.  Although  he  was  there  as  of  right  and  in  the 
performance  of  his  duties,  yet  nevertheless  this  did  not  relieve  him  of 
all  responsibility. 

From  the  fact  that  the  car  was  stopped  within  its  own  length  after 
the  accident,  it  is  evident  that  the  motorman  had  it  under  control.  It 
is  not  to  be  presumed  that  he  deliberately  ran  down  the  sweeper. 
From  the  facts  proven  the  inference  is  as  readily  drawn  that  the 
sweeper  suddenly  stepped  in  front  of  the  car,  and  so  close  thereto  that 
it  was  impossible  for  the  motorman  to  stop  in  time  to  avoid  the  colli- 
sion, as  it  is  that  the  accident  was  due  to  the  want  of  vigilance  of 
the  motorman.  In  other  words,  the  plaintiflf,  having  the  burden,  has 
failed  to  show  that  the  accident  was  due  to  the  negligence  of  the  de- 
fendants' servant,  and  that  her  intestate  was  free  from  contributory 
negligence. 

The  defendants  moved  to  dismiss  at  the  close  of  the  plaintiff's  case, 
and,  standing  upon  their  exception,  put  in  no  evidence.  The  judg- 
ment and  order  appealed  from  should  be  reversed  and  the  complaint 
dismissed,  with  costs  to  the  appellants.    All  concur. 


EUPERT  V.  HtJDSON  &  M.  B.  CO. 
(Supreme  Court,  Appellate  Division,  First  Department    December  81,  IdlS.) 
Mastis  and  Sbbvaht  ({  286*)— Injubt  to  Skbtant— Bixvatos  Aooidbnis— 

EviDENCB-^UOOiatNT. 

Where,  in  an  action  for  Injuries  to  a  carpenter,  working  under  the 
direction  of  defendant's  foreman,  from  the  moving  of  an  elevator  on 
the  top  of  which  he  was  riding,  there  was  not  only  a  preponderance  of  the 
evidence  against  plaintiff's  claim  that  the  foreman  gave  the  signal  pur- 
suant to  which  the  elevator  was  moved,  but  there  was  no  evidence  that 
the  order  given  was  an  order  to  the  operator  to  move  the  elevator  im- 
mediately without  waiting  to  ascertain  that  plaintiff  had  alighted,  a 
Judgment  for  plalntlfl  was  unauthorised. 

TEA.  Note. — For  other  casee,  see  Master  and  Servant,  Cent  Dig.  |{ 
1001,  1006,  1008,  1010-1016,  1017-1083,  1036-1042,  1044,  104&-1050:  Dec. 
Dig.  f  2S6.»] 

Appeal  from  Trial  Term,  New  York  Gjunty. 

Action  by  Martin  Rupert  against  the  Hudson  &  Manhattan  Railroad 
Company.  From  judgment  for  plaintiff  and  denial  of  new  trial,  de- 
fendant appeals.    Reversed,  and  a  new  trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
UN,  DOWLING,  and  HOTCHKISS,  JJ. 

Walter  L.  Glenney,  of  New  York  City,  for  appellant 

Edwin  J.  Dryer,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  On  the  11th  of  November,  1911,  the  plaintiff  Was 
in  the  employ  of  the  defendant  at  its  office  building  No.  30  Church 

•For  other  easw  bm  aame  toplo  ft  J  HUUBaB  in  pec.  ft  Am.  Digs.  U«7  to  date,  ft  Rap'r  Indezte 
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Street  in  the  borough  of  Manhattan,  New  York,  as  an  assistant  carpen- 
ter under  the  foremanship  of  one  Kraft,  and  while  in  the  performance 
of  his  duties  sustained  personal  injuries,  to  recover  damages  for  which 
he  brought  this  action,  after  giving  defendant  notice  pursuant  to  the 
provisions  of  article  14  of  the  Labor  Law  (Consol.  Laws  1909,  c  31), 
on  the  ground,  among  others,  that  through  the  negligence  of  the  de- 
fendant, "its  superintendents  and  agents  and  persons  in  its  employ  for 
whose  negligence  it  is  liable  under  the  provisions  of  article  14  of  the 
Labor  Law  and  the  acts  amendatory  thereto,"  an  elevator,  on  top  of 
which  he  was  riding,  was  moved  upwards,  pinioning  him  between  it 
and  the  top  of  a  door  opening  into  the  elevator  shaft. 

It  was  contended  upon  the  trial,  and  is  argued  here  by  counsel  for 
appellant,  that  the  notice  under  the  Labor  Law  was  insufficient  We 
have  considered  the  point  and  are  of  opinion  that  the  notice  was 
sufficient  and  do  not  deem  discussion  of  the  objections  thereto  neces- 
sary. 

Under  the  charge  of  the  learned  trial  court,  the  verdict  was  neces- 
sarily predicated  upon  a  determination  that  the  elevator  was  started 
by  one  Hogan,  called  "Paddy,"  who  was  employed  By  the  defendant 
to  operate  it,  pursuant  to  an  order  given  by  Kraft,  while  plaintiff  was 
in  the  act  of  descending  from  a  box  platform  on  top  of  the  elevator 
through  an  opening  of  about  3%  feet  or  less,  according  to  the  opinion 
evidence,  and  2  feet  and  1  inch  by  actual  measurement,  between  the 
top  of  said  platform  and  the  top  of  a  door  opening  into  the  elevator 
shaft  from  a  stationary  platform  several  feet  below.  The  platform, 
onto  which  plaintiff  was  in  the  act  of  desoanding,  was  at  that  time  just 
above  Hogan's  head  and,  according  to  actual  measurement  made  with 
the  elevator,  down  on  the  bumpers,  where  the  uncontroverted  evidence 
shows  that  it  was,  4  feet  Sy^.  inches  above  the  floor  from  which  Hogan 
operated  the  elevator.  There  is  evidence,  the  weight  of  which  we  do 
not  now  deem  it  necessary  to  consider,  tending  to  show  that  Kraft 
gave  an  order,  to  comply  with  which  it  was  necessary  for  Hogan  to 
move  the  elevator  up  to  the  platform  from  which  the  door  into  the 
elevator  shaft  opened;  but,  if  there  was  any  evidence  legitimately 
tending  to  show  that  such  order  was  negligently  given,  it  is  wholly 
insufficient  to  sustain  the  verdict  on  that  point.  The  argiunents  of 
counsel  for  the  respective  parties  in  regard  to  the  interpretation  or  con- 
struction of  the  signal  or  order  given  to  Hogan  are  diametrically  op- 
posed. 

There  was  an  elevator,  known  as  a  donkey  elevator,  operated  in  a 
shaft  extending  from  the  Dey  street  entrance  to  the  .building  to  the 
platform  onto  which  plaintiff  was  attempting  to  descend.  That  was  a 
freight  elevator,  and  it  was  used  exclusively  for  bringing  material, 
supplies,  and  other  freight  to  this  platform,  from  which  it  was  trans- 
ferred to  elevator  No.  17,  from  which  plaintiff  was  descending  when 
injured,  and  by  it  conveyed  to  the  different  floors  of  the  building- 
If  there  was  room  in  the  lower  part  of  elevator  No.  17,  the  freight 
was  placed  there;  but,  for  carrying  articles  that  could  not  be  placed 
in  the  lower  part  of  the  elevator,  a  box  platform  had  been  so  con- 
structed on  top  of  it  as  to  carry,  and  by  the  boarded  up  sides  to  sup- 
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port,  lumber  and  like  articles,  and  such  freight  was  placed  on  the  box 
platform  on  top  of  the  elevator  to  be  carried  to  the  other  floors. 

Shortly  before  the  time  of  the  accident  Kraft  directed  one  Lawson,  a 
carpenter  working  under  him,  and  the  plaintiff  and  one  Komhauser,  a 
glazier,  to  take  some  2x4  scantling  by  the  donkey  elevatoi*  and  elevator 
17  to  the  ninth  floor,  to  be  used  in  erecting  a  partition.  Plaintiff  and 
the  other  two  men  transferred  the  scantling  from  this  platform  at 
the  top  of  the  donkey  elevator  shaft  to  the  box  platform  on  top  of  ele- 
vator 17.  Lawson  assumed  charge  of  directing  Hogan,  who  was  op- 
erating  the  elevator,  with  respect  to  the  movements  thereof.  Plaintiff 
and  his  fellow  workmen  rode  on  the  top  of  the  elevator  to  the  ninth 
floor,  where  it  was  stopped  at  a  point  convenient  for  stepping  off  onto 
that  floor.  When  the  elevator  arrived  there,  plaintiff  stepped  out,  and, 
by  Lawson's  direction,  the  elevator  was  lowered  a  sufficient  distance 
to  permit  the  scantling  to  be  taken  through  the  door  opening  into  the 
elevator  shaft  at  the  ninth  floor.  The  other  two  men  remained  on  top 
of  the  elevator  and  passed  the  scantling  off  to  plaintiff.  When  the 
material  was  unloaded,  Hogan,  again  by  Lawson's  direction,  brought 
the  top  platform  of  the  elevator  to  a  level  with  the  ninth  floor,  and 
plaintiff  rejoined  his  associates  on  top  with  a  view  to  descending  to 
and  alighting  at  the  platform  at  the  top  of  the  donkey  elevator  shaft. 
When  the  elevator  reached  that  platform,  Hogan,  in  order  to  enable 
the  men  on  top  to  alight,  slid  open  the  galvanized  door  opening  from 
the  platform  into  the  elevator  shaft  and  then  lowered  the  elevator  as 
far  as  it  would  go,  to  the  bumpers  at  the  bottom  of  the  pit,  which, 
as  has  been  stated,  was  4  feet  5^^  inches.  That  left  an  opening 
between  the  top  of  the  door  and  the  top  of  the  box  platform  on  top 
of  the  elevator,  the  width  of  which  has  already  been  stated,  through 
which  Komhauser  and  Lawson  descended.  Hogan  knew  that  all  three 
of  the  men  were  to  descend  onto  this  platform,  and  he  also  knew  that 
only  two  of  them  had  so  descended,  and  he  could  see  part  of  their 
bodies  as  they  stood  on  the  platform,  when  he  started  the  elevator  and 
caused  the  accident.  The  plaintiff  testified  that  at  this  time,  and  while 
he  was  in  a  stooping  or  sitting  position  and  just  putting  his  head  in 
the  door  to  jump  out,  he  heard  a  voice  which  he  recognized  as  Kraft's 
call  out,  "Come  up,  Paddy,"  and  at  the  same  "moment,"  "instant,"  or 
within  about  "a  second,  ^e  very  same  instant,"  the  car  started,  and, 
realizing  the  danger,  he  called  out  to  stop,  but  it  was  too  late,  and  he 
was  caught  between  the  platform  on  top  of  the  elevator  and  the  top  of 
the  door.  According  to  plaintiff's  testimony,  he  did  not  see  Kraft  at 
the  time  and  could  not  tell  by  the  sotind  of  the  voice  where  Kraft 
was  or  whether  the  sotmd  of  the  voice  came  from  aboVe  or  below,  but 
"it  seemed  to  be  close  by"  and  "could  not  be  very  far  away." 

The  notice  of  liability  under  the  Labor  Law  was  given  by  plaintiff's 
former  attorney,  to  whom,  he  says,  he  stated  the  facts,  and  he  claims 
that  he  stated  ^em  the  same  as  on  the  witness  stand.  The  notice 
charges  negligence  on  the  part  of  the  defendant  and  its  superintendent 
and  agents,  but  it  contains  no  specification  of  the  order  upon  which 
negligence  is  now  predicated.  The  complaint  is  in  like  general  terms ; 
but  roth  notice  and  complaint  charge  negligence  with  respect  to  the 
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condition  of  the  devator  itself ;  and,  in  a  bill  of  particulars  which  the 
former  attorney  testified  he  prepared  from  information  given  by  the 
plaintiff  and  acquired  by  investigation,  the  negligence  charged  is  in 
substance  that  the  elevator  was  so  out  of  repair  that  it  "started  of  and 
by  itself,"  that  the  operator  was  incompetent,  and  that  defendant 
failed  to  warn  him  of  these  facts  and  failed  to  make  and  promulgate 
proper  rules,  and  negligently  conducted  its  business,  but  there  is  no 
reference  to  any  order  of  the  superintendent  or  of  any  one  else  pur- 
suant to  which  the  elevator  was  started. 

Komhauser  corroborated  the  plaintiff  with  respect  to  the  circum- 
stances attending  the  accident,  with  the  exception  that  he  says  the 
call  he  heard  was,  "Come  up,  Pat;"  and  he  testified  positively  that 
he  recognized  the  voice  as  Kraft's  and  that  the  sound  of  the  voice  came 
up  the  donkey  elevator  shaft  from  the  driveway  underneath  the  plat- 
form on  which  he  was  standing.  The  record  does  not  clearly  show  the 
fact,  but  it  is  fairly  to  be  inferred,  I  think,  that  elevator  No.  17  was  op- 
erated, as  elevators  usually  are,  by  electric  signals,  with  the  exception 
of  its  operation  in  connection  with  the  donkey  elevator;  that  is,  when 
carrying  men  and  freight  on  top.  The  donkey  elevator  was  operated 
from  the  platform  at  the  main  floor  by  two  electric  buttons.  Pressing 
one  of  them  would  send  it  down,  and  pressing  the  other  would 
bring  it  up.  It  could  not  be  operated  from  any  other  point.  Under 
the  rules  of  the  defendant,  no  one  other  than  Hogan,  who  was  oper- 
ating elevator  No.  17,  was  permitted  to  operate  the  donkey  elevator. 
When  elevator  No.  17  was  away  from  this  platform  at  the  top  of  the 
donkey  elevator  shaft,  the  door  opening  from  that  platform  into  the 
shaft  of  elevator  No.  17  was  closed.  There  was  a  custom  on  the  part 
of  the  defendant's  employes  and  others,  having  material  to  deliver  in 
the  building,  to  call  out  from  the  foot  of  the  donkey  elevator  shaft  at 
the  Dey  street  entrance,  "Paddy,  come  down,"  if  the  donkey  elevator 
was  at  the  top  of  the  shaft  when  they  wished  to  use  it,  and  "Paddy, 
come  up,"  if  it  was  at  the  foot  of  the  shaft  and  ready  to  be  elevated, 
and  they  were  obliged  to  wait  until  Hogan,  in  passing  this  platform, 
heard  them,  or  until  he  happened  to  open  the  door  and  step  out  onto 
the  platform  and  look  down  the  donkey  elevator  shaft  and  see  them. 
If  Hogan  was  in  the  elevator  when  he  heard  such  a  signal,  in  order 
to  comply  with  it,  it  was  necessary  to  bring  the  platform  of  elevator 
No.  17,  on  which  he  was  standing,  to  the  level  of  the  stationary  plat- 
form and  open  the  door  and  step  across  that  platform  and  touch  the 
proper  electric  button.  On  the  occasion  in  question,  therefore,  wheth- 
er he  understood  the  signal  he  heard  to  be  a  signal  for  the  donkey 
elevator,  or  whether  he  understood  it  to  be  a  signal  to  move  elevator 
No.  17,  it  would  be  necessary  for  him,  in  order  to  comply  with  it,  to 
move  elvator  No.  17  upward. 

The  point  on  which  counsel  diffei'  in  their  view  of  the  evidence  is 
with  respect  to  whether  the  signal  to  Hogan  was  to  move  elevator 
No.  17  up  for  some  use  by  itself  or  merely  to  touch  the  button  to  bring 
the  donkey  elevator  up.  The  testimony  of  Hogan  does  not  make  it 
very  clear  whether  he  understood  the  signal  to  be  to  move  elevator 
No.  17  up  or  to  touch  the  electric  button  and  bring  up  the  donkey 
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elevator;  but  if  the  signal  he  heard  was,  "Paddy,  come  up,"  as  testi- 
fied to  by  the  plaintifiF  and  repeatedly  testified  to  by  himself,  it  is  per- 
fectly clear  from  the  other  evidence  that  that  sigrial  was  one  used 
with  respect  to  the  donkey  elevator.  Hogan  testified  that  the  cus- 
tomary signal  given  to  him  by  Lawson  in  operating  the  elevator  while 
using  the  box  platform  in  carrying  materials  to  and  from  the  different 
floors  of  the  building  was,  "Come  up,"  or  "Come  down,"  as  the  case 
might  be.  At  one  place  in  his  testimony,  in  referring  to  the  signal 
which  he  heard  on  the  occasion  of  the  accident,  he  states  it  as  "Come 
up,"  and  says  that  he  could  not  say  whether  or  not  it  was  Lawson's 
voice.  He  says  that  the  sound  of  the  voice  appeared  to  come  from 
above.  It  is  fairly  to  be  inferred  from  his  position  that  it  would  so  ap- 
pear to  him  whether  the  sound  came  up  the  donkey  elevator  shaft,  as 
testified  to  by  his  witness  Komhauser,  or  whether  it  came  from  directly 
above  him.  He  does  not  say  whether  the  voice  sounded  near  or  far. 
Lawson  says  that  the  only  signal  he  heard  was  just  as  Hogan  opened 
the  door  for  them  to  alight  on  the  platform,  and  that  it  came  from 
the  foot  of  the  donkey  elevator  shaft  and  was,  "'Take  us  up,'  or 
something  like  that,"  and  that  Paddy's  name  was  not  mentioned  in  it. 
Other  evidence  in  the  case  shows  that  there  were  three  men,  not  in  the 
employ  of  the  defendant,  with  material  waiting  to  be  taken  up  in  the 
donkey  elevator.  One  of  them  testified  in  behalf  of  the  defendant. 
Another  was  in  Ireland  at  the  time  of  the  trial;  and  the  third  was 
not  identified.  The  one  who  testified  says  in  substance  that  he  was 
familiar  with  the  manner  of  signaling  Hogan  to  operate  the  donkey 
elevator,  as  already  stated ;  that  he  put  a  load  of  blocks  into  the  ele- 
vator at  that  time  to  be  taken  up  to  the  ninth  floor,  but  that  he  did  not 
signal  Hogan  or  hear  any  signal ;  and  that  Kraft  was  not  in  the  donkey 
elevator  or  around  there.  Shortly  after  the  accident  Komhauser  made 
an  affidavit  in  which  he  stated  that  he  heard  no  signal  given  to  Hogan 
to  move  the  elevator.  Kraft  testified  that  he  had  been  up  on  the  ninth 
floor;  and  there  is  other  evidence  tending  to  show  that  he  came  up 
while  plaintiff  was  there,  that  he  went  from  there  by  one  of  the  local 
passenger  elevators  to  the  superintendent's  office  on  the  third  floor, 
where  he  remained  about  ten  minutes,  and  then  returned  to  the  ninth 
floor,  and  first  learned  of  the  accident  when  he  arrived  on  the  ninth 
floor,  and  that  he  first  saw  the  plainti£F  after  the  accident  in  the  doc- 
tor's office  on  that  floor. 

Much  stress  appears  to  be  laid  in  favor  of  the  plaintiff  on  the  fact 
that  the  testimony  of  Kraft  is  contradicted  by  Kornhauser,  who  says 
that  Kraft  appeared  on  the  platform  at  the  main  floor  before  the  plain- 
tiff was  removed  to  the  doctor's  office ;  but  he  was  unable  to  give  any 
satisfactory  explanation  as  to  how  Kraft  could  have  arrived  there  so 
soon  if  he  gave  the  signal  from  below  on  the  driveway;  for  he  ad- 
mitted that  the  donkey  elevator  was  not  operated  and  that  there  was 
no  other  way  by  which  access  to  that  platform  could  be  obtained  except 
by  stairs ;  and  his  testimony  also  indicates  that  a  door  to  which  Kraft 
had  a  k^,  opening  onto  the  platform,  would  have  had  to  be  unlocked, 
and  riiat  the  sweep  of  the  door  would  cover  about  one-half  the  plat- 
form, and  that  he  did  not  observe  it    If  Kraft  gave  this  signal  from 
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the  driveway  below,  manifestly  he  could  not  know  the  position  of  the 
plaintiff  at  the  time ;  and  it  .is  perfectly  evident  that  any  signal  by 
Kraft,  or  any  one  else,  to  Hogan  to  operate  the  donkey  elevator  was 
not  a  command  to  immediately  operate  it  and  could  not  have  been  in- 
tended or  understood  as  indicating  to  Hogan  that  it  was  safe  for  him 
instantly  to  move  elevator  No.  17.  The  evidence  discloses  no  occasion, 
unless  it  be  for  moving  the  donkey  elevator,  for  Kraft's  giving  any 
signal  or  order,  at  this  time  to  Hogan  to  move  the  elevator.  Counsel 
for  respondent  in  his  points  expressly  disclaims  any  charge  of  neg- 
ligence against  Kraft  for  giving  the  customary  signal  to  move  the 
donkey  elevator.  His  sole  contention  is  that  the  signal  was  to  bring 
elevator  17  up.  It  is  utterly  improbable  that  he  would  stmimon  the 
elevator  to  take  him  from  the  third  to  the  ninth  floor,  when  there  were 
many  passenger  elevators  which  he  could  use  without  interrupting  the 
work  which  the  plaintiff  and  his  associates  were  performing.  It  is 
difficult  to  understand  whjr  Hogan  moved  the  elevator  at  that  time 
unless  be  understood  the  signal  to  be  from  one  of  the  three  men  who 
were  using  it,  or  accidentally  started  it  too  soon.  If  he  moved  it  with  a 
view  to  comply  with  a  signal  to  operate  the  donkey  elevator,  or  one 
given  by  Kraft  from  some  upper  floor  in  the  building  to  bring  elevator 
17  up,  it  would  seem  that  it  was  gross  negligence  on  his  part  to  start 
the  elevator  without  knowing  whether  plaintiff  would  be  endangered 
thereby. 

The  evidence  preponderates  against  the  claim  of  the  plaintiff  that 
Kraft  gave  the  signal ;  but,  if  he  did,  there  is  no  evidence  pointing  to 
the  fact  that  it  was  intended  as  an  order  to  the  operator  to  move  the 
elevator  immediately,  or  was  so  understood.  Inasmuch,  however,  as 
this  work  was  conducted  in  a  manner  fraught  with  great  danger  to 
defendant's  employes,  plaintiff  may  have  a  cause  of  action,  and  we 
deem  it  proper  to  grant  a  new  trial. 

It  follows,  therefore,  that  the  judgment  and  order  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event.   All  concur. 


FINCH  V.  MUNSON  et  al. 
(Supreme  Court,  Appellate  Diylslon,  Second  Department    December  SI,  191S.) 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  James  W.  Pinch  against  Edmund  L.  Munson  and  another. 
From  an  order  denying  defen£ints'  motion  to  vacate  an  order  of  ar- 
rest, defendants  appeal.    Affirmed. 

Argued  before  BURR,  THOMAS,  RICH,  STAPLETON,  and 
PUTNAM,  JJ. 

John  S.  Wise,  of  New  York  City,  for  appellants. 
H.  R.  Barrett,  of  New  York  City,  for  respondent. 

PER  CURIAM.    Order  affirmed,  with  costs. 

BURR,  J.  (dissenting).  Plaintiff  brought  this  action  to  recover 
damages  for  tiie  tmlawful  conversion  of  24  cows  and  4  heifers,  and 
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pendine  said  action  procured  an  order  to  arrest  the  defendants.  Code 
of  Civil  Procedure,  §  549,  subd.  2.  From  an  order  denying  defend- 
ants' motion  to  vacate  the  order  of  arrest,  this  appeal  is  taken. 

On  August  26,  1911,  plaintiff  leased  to  defendants  for  a  term  of 
five  years  and  seven  months  a  farm  situated  in  the  town  of  Southeast, 
county  of  Putnam,  vrhich  had  been  used  as  a  dairy  farm,  and  was  to 
be  used  and  maintained  by  defendants  as  such,  together  with  the 
"stock,  farming  utensils,  cattle,  horses  and  wagons  and  other  personal 
property  now  or  to  be  on  said  premises."  An  inventory  of  the  per- 
sonal property  was  made  shortly  thereafter,  in  which  not  only  the  ar- 
ticles but  the  value  thereof  was  fixed  and  determined.  Among  the 
stock  was  included  32  cows,  7  heifers,  18  calves,  1  bull,  100  hens  and 
roosters,  and  several  horses.  In  January,  1912,  defendants  sold  24 
of  said  cows  and  4  of  said  heifers  for  the  sum  of  $1,645.  They  sub- 
sequently purchased  9  other  cows,  and  placed  them  on  the  farm.  In 
April,  1913,  the  lease  was  terminated,  and  plaintiff  resumed  posses- 
sion of  said  farm  and  personal  property,  and  af^arently  accepted  the 
9  cows  purchased  by  defendants.  That  the  lease  contemplated  that 
from  time  to  time,  as  necessity  required,  the  stock  on  hand  when  the 
lease  was  made  should  be  changed,  the  unprofitable  cattle  disposed  of, 
and  others  purchased  or  their  value  accounted  for,  is  clear  from  the 
terms  of  the  lease  itself,  and  particularly  when  construed  in  the  light 
of  surrounding  circumstances.  The  stock  is  referred  to  as  the  stock 
"now  or  to  be"  on  said  premises.  For  rent,  defendants  were  to  pay, 
and  plaintiff  to  receive,  at  the  end  of  each  year,  a  sum  equal  to  "one- 
half  of  the  net  profits  accrued  to  them  from  the  occupancy  and  use  of 
the  said  farm  and  the  carrying  on  of  the  said  milk  route  business," 
during  the  preceding  year,  except  that,  if  the  profits  did  not  equal  a 
specified  sum,  defendants  were  to  pay  a  fixed  amount.  It  was  fur- 
ther agreed  that: 

"At  the  termination  of  tbis  lease  the  tenants  will  pay  to  the  It^ndlord  the 
difference  ))etween  the  value  of  the  personal  property  as  appraised  and  shown 
by  said  Inventory,  and  Its  then  value." 

There  was  a  provision  for  an  appraisal  then  to  be  made,  and  a  fur- 
ther provision  that  if  any  of  the  personal  property  had  been  destroyed 
by  fire,  and  plaintiff  had  received  the  insurance  moneys,  defendants 
should  be  credited  with  the  amount  so  paid  to  him.  It  must  of  ne- 
cessity be  the  case  during  the  continuance  of  so  long  a  lease  that  some 
of  the  cattle  would  be  unfit  for  the  purposes  of  a  dairy  farm,  and  that 
it  would  be  wise  to  dispose  of  the  same.  If  we  concede  that  the  title 
to  the  cattle  did  not  pass  to  defendants,  at  least  they  were  made  the 
agents  of  plaintiff  to  make  disposition  thereof  when  the  necessity 
therefor  arose.  In  the  affidavit  submitted  by  defendants  upon  the  mo- 
tion to  vacate  the  order  of  arrest,  they  assert  the  reason  for  the  sale. 
It  is  as  follows : 

"We  foand  that  the  herd  of  cattle  on  the  place  was  inadequate  and  Improper 
fx>  the  maintenance  of  the  milk  route  according  to  our  contract  under  the 
-fcerms  of  the  lease.  In  that  the  milk  yield  from  the  herd  was  so  small  that  the 
berd  could  not  be  profitably  maintained  In  Its  then  condition.  A  number  of 
tJie  milk  cows  in  the  herd  were  of  such  an  old  age  as  to  be  past  their  best 
jprcductlTlty  for  nUlking,  and  others  were  In  various  degrees  InetUdent    Be- 
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Bides  this,  we  found  tbat  tbe  herd  contained  more  cows  tban  tbe  milk  route 
would  r^nire  il  the  cows  were  in  efficient  condition.  Accordingly,  In  the  in- 
terest of  economy  end  In  the  exercise  of  onr  own  best  judgment  and  discre- 
tion as  to  the  business  requirements  of  the  farm  and  tbe  milk  route,  we  sougbt 
to  dispose  of  some  of  the  stock  with  a  view  to  substituting  therefor  a  lesser 
number  of  more  efficient  cows." 

Plaintiff  alleges  that  the  sum  received  for  the  cattle  which  were  sold 
was  $1,645.  He  does  not  allege  that  this  was  less  than  their  value, 
but  asserts  the  contrary,  and  it  is  this  sum  for  which  judgment  is 
sought  in  this  action.  Plaintiff  contends  that  such  sale  was  unneces- 
sary, while  at  the  same  time  he  admits  that,  if  defendants  "would 
promptly  use  all  the  proceeds  obtained  from  the  sale  of  the  cows  sold 
at  the  January  sale  to  purchase  other  cows  so  as  to  keep  up  the  full 
efficiency  of  the  milk  route  as  aforesaid,  he  would  be  satisfied  to  let 
the  matter  rest  there" ;  but  he  further  alleges  that : 

"Sufficient  cows  were  not  purchased  after  the  sale  to  keep  up  the  ^ciencr 
of  the  milk  route,  and  tbe  milk  route  had  in  fact  deteriorated  and  run  down 
to  one-fourth  of  the  efficiency  that  was  obtained  at  the  time  deponent  had 
turned  over  the  property  to  defendants." 

The  sum  received  by  defendants  for  the  sale  of  the  caftle  was  en- 
tered at  once  by  them  in  their  books  of  account  of  the  farm,  and 
subsequently  these  books  were  exhibited  to  plaintiff  to  be  the  subject 
of  a  final  accounting  between  them.  If  this  action  can  be  maintained, 
this  strange  result  may  follow :  Plaintiff  has  accepted  the  nine  cows 
which  defendants  purchased  to  take  the  place  of  those  sold ;  defend- 
ants have  charged  themselves  in  their  account  with  plaintiff  with  the 
purchase  price  of  such  sale,  and  yet  in  this  action  they  are  apiin  held 
liable  for  converting  stock,  the  proceeds  of  the  sale  of  which  they 
have  accounted  for,  or  must  account  for,  at  the  full  amount  of  such 
sale,  and,  if  judgment  goes  against  them,  they  are  liable  to  an  exe- 
cution against  the  body.  It  does  not  seem  as  if  this  were  the  law. 
Even  if  plaintiff  is  right  in  his  contention  that  the  sale  was  unwise 
and  unnecessary,  this  action  is  not  brought  upon  any  such  theory.  It 
must  rest  upon  the  ground  that,  necessary  or  imnecessary,  defendants 
had  no  right  under  any  circumstances  to  dispose  of  any  portion  of  the 
stock,  and  that,  although  plaintiff  has  given  conclusive  evidence  of 
ratification  by  accepting  the  cows  which  were  purchased  to  take  the 
place  of  a  part  of  those  sold,  still  defendants  are  liable  in  an  action 
for  conversion  for  the  full  value  of  those  which  were  disposed  of. 

The  order  appealed  from  should  be  reversed,  and  the  motion  to  va- 
cate the  order  of  arrest  granted. 


NEW  THOUGHT  OHUHCH  T.  CHAPIN. 
(Supreme  Court,  Appellate  Division,  First  Department    December  81.  1913.) 
1.  CoBPOBATionB  (j  49*) — Tbmpobabt  Ihjtjrotion — GaOtXNDS. 

A  plaintiff,  claiming  to  be  an  incorporated  religions  body  under  the 
name  of  "New  Thought  Church,"  and  seeking  to  enjoin  defendant  trom 
conducting  services  under  the  name  of  "New  Thought  Services,"  la  not 
entitled  to  a  temporary  injunction  where  no  damage  la  shown  to  result 

*For  ottasr  c&ses  see  same  toplo  &  1  nitmbbb  In  Dec.  ft  Am.  DIsa.  UOT  t9  data.  *  Itop'r  Iiid< 
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to  plaintiff  from  the  acts  complained  of  or  any  actual  confusion  has 
been  produced  by  tbe  similarity  of  names. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  |  137;  Dec. 
Dig.  S  49.»] 

2.  COBPOEATIONS  (S  49*) — ^EXOLUSITB  BlGHT  TO  NaHBB. 

A  religions  corporation  which  adopts  the  name  of  "New  Thought  Church" 
does  not  acquire  any  exclusive  right  to  the  name  or  words,  which  are  gen- 
eric in  character  and  of  common  use. 

[Ed.  Note — ^For  other  cases,  see  Corporations,  Cent  Dig.  i  137;  Dec. 
Dig.  {  49.»] 

3.  Bbliuious  Societies  (§  4*) — CoBPOBAiioNa— Exolusivi  Bight  to  Naxes. 

A  religious  corporation,  teaching  a  form  of  religion  based  on  what  it 
terms  "new  thought"  and  teaching  it  through  organizations  known  as 
churches,  cannot  acquire  a  monopoly  of  teaching  that  form  of  religion  by 
means  of  churches,  and  it  may  not  enjoin  one  from  conducting  serylces 
under  a  similar  name. 

[Ed.  Note.— For  other  cases,  see  Religious  Societies,  Cent  Dig.  H  3,  5- 
14;  Dec.  Dig.  14.*] 

Appeal  from  Special  Tenn,  New  York  County. 

Action  by  the  New  Thought  Church  against  Mary  E.  Chapin.  From 
an  order  denying  motion  for  an  injunction  pendente  lite,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Edgar  H.  Woodward,  for  appellant 

George  F.  Parker,  of  Boston,  Mass.,  for  respondent. 

SCOTT,  J.  [1]  The  plaintiff  appellant,  which  claims  to  be  a  duly 
incorporated  religious  corporation  under  the  name  of  the  "New 
Thought  Church,"  seeks  to  enjoin  the  defendant  from  conducting  serv- 
ices under  the  name  of  "New  Thought  Services."  This  is  clearly  not 
a  case  for  a  temporary  injunction.  In  the  first  place  no  damage  is 
shown  to  result  to  plaintiff  from  the  acts  complained  of,  nor  is  it  shown 
that  any  actual  confusion  has  been  produced  by  the  similarity  of  names. 

[2]  In  the  second  place,  without  determining  whether  or  not  the 
plaintiff  has  ever  been  legally  incorporated,  we  are  of  opinion  that  the 
name  it  has  chosen  is  not  one  to  which  it  can  claim  the  exclusive  right. 
It  is  conceded  that  it  cannot  successfully  claim  a  monopoly  of  the 
words  "new  thought,"  or  of  the  word  "church,"  but  it  claims  the 
right  to  monopolize  the  combination  of  these  words.  This  claim 
seems  to  us  to  be  untenable.  The  words  are  all  generic  in  character 
and  of  common  use  and  are  neither  peculiar,  distinctive,  nor  descrip- 
tive. 

[3]  The  plaintiff  claims  that  it  teaches  a  form  of  religion  based 
upon  what  it  terms  "New  Thought"  If  it  believes,  as  we  must  as- 
sume that  it  does,  that  this  is  a  true  religion  and  of  benefit  to  those 
who  receive  its  teachings,  it  surely  cannot  complain  that  others  teach 
the  same  form  of  religion.  It  would  not  be  contended  for  a  moment 
that  any  body  of  people,  whether  incorporated  or  not,  could  sustain 
a  claim  to  the  monopoly  of  the  use  of  the  name  "Christian  Church" 
or  "Jewish  Church"  against  persons  who  taught  religion  after  the 

•For  other  cases  see  same  topic  t  i  NiniBEB  in  Dec.  ft  Am.  Diss.  IMT  to  date,  ft  Rep'r  Indexes 
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Christian  or  Jewish  creeds.  The  plaintiff  apparently  has  founded  a 
new  system  of  religion  based  on  a  new  creed.  The  name  it  has  chosen 
indicates:  First,  the  system  of  religion  which  it  teaches;  and,  sec- 
ond, that  it  teaches  that  system  through  the  medium  of  organiza- 
tions known  as  churches.  It  surely  is  not  in  a  position  to  success- 
fully claim  a  monopoly  of  teaching  this  form  of  religiotts  faith  by 
means  of  organizations  known  by  the  generic  names  of  churches. 
The  order  appealed  from  must  be  aifirmed,  with  costs.    All  concur. 


METEB  y.  SCHULTE  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    December  5,  1913.) 

1.  ASSIONMBNTS  rOB  BenEFTT  OF  GBEOrrOBS  a  186*) — ^PBXrEBENOB. 

In  an  action  by  an  assignee  for  the  benefit  of  creditors  for  rent  due 
■  when  the  assignment  was  made,  defendant  cannot  counterclaim  for  dam- 
ages from  an  eyictlon  occurring  two  months  after  the  assignment,  since 
that  would  grant  defendant  a  preference  over  the  other  creditors;  the 
lease  not  having  been  adopted  by  the  assignee. 

[Ed.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  Cteditois, 
Cent.  Dig.  a  559-662;  Dec.  Dig.  {  186.*] 

2.  Landlobd  and  Tenant  ({  172*)  —  Covenant  fob  Quiet  Bnjothent  — 

Bbeacb. 

If  the  landlord's  covenant  for  quiet  enjoyment  was  made  In  considera- 
tion of  a  tenant's  covenant  to  pay  rent  in  advance,  the  tenant,  after  fail- 
ing to  pay  rent  In  advance,  cannot  recover  damages  for  eviction  upon  the 
covenant  for  aulet  enjoyment 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  H 
695-703 :   Dec.  Dig.  {  172.*] 

3.  Landlobd  and  Tenant  (J  182*) — ^Bbeach  of  Covenantb— Waiver. 

The  demanding  by  the  landlord  of  due  and  unpaid  rent  and  recognizing 
the  tenants  as  such  was  not  a  waiver  of  a  breach  of  leasee's  covenant  to 
pay  the  rent  in  advance. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant  Cent  Di&  11 
732-735;   Dec.  Dig.  8  182.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Anton  H.  Meyer,  assignee,  against  David  A.  Schulte  and 
others,  in  which  defendants  filed  a  counterclaim.  Judgment  for  plain- 
tiff, and  counterclaim  dismissed,  and  defendants  appeal.     Affirmed. 

See,  also,  143  N.  Y.  S.  1108,  1121. 

The  following  is  the  opinion  of  Page,  J.,  at  Trial  Term : 
This  Is  an  action  brought  by  an  assignee  for  the  benefit  of  ciedltors  to  re- 
cover rent  due  from  the  defendants  to  the  plalntilTs  assignor  at  the  time  of 
the  assignment  pursuant  to  a  written  lease.  The  defendants  have  Interposed 
a  counterclaim  for  damages  suffered  by  reason  of  their  having  been  evicted 
after  the  assignment  to  the  plaintiff.  The  proof  consists  aUnost  entirely  of 
documentary  evidence  and  raises  no  serious  question  of  fact  The  United 
States  Restaurant  &  Realty  Company  held  a  long  term  lease  of  premises  la 
New  York  City  from  the  Henry  Phlpps  Estates.  It  subleased  a  portion  of 
these  premises  to  the  defendants  for  the  term  of  nine  years  and  four  months 
ending  September  1,  1918,  at  an  annual  rental  of  $15,000,  payable  in  advance 
In  equal  monthly  Installments  of  $1,250.  On  April  7,  1910,  the  United  States 
Restaurant  &  Realty  Company  made  an  assignment  for  the  benefit  of  Its  cied- 
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Itors  to  tbe  plaintiff.  At  the  time  of  the  assignment  five  monthly  Installments 
of  rent  under  the  lease  were  due  from  the  defendants  and  unpaid,  aggregat- 
ing $6,250.  On  April  30,  1010,  the  Henry  Phipps  Estates  elected  to  reBcin4 
the  lease  to  the  plaintiff's  assignor  because  of  Its  insolvency,  pursuant  to  a 
provision  of  the  said  lease,  and  served  a  written  notice  to  that  effect  upon  tbe 
plaintiff  and  his  assignor  demanding  possession  of  the  premises.  Thereafter, 
on  the  same  day,  the  plaintiff  made  an  arrangement  with  the  Pblpps  Estates 
whereby  be  left  the  personal  property  of  bis  assignor  upon  tbe  premises  and 
obtained  permission  to  go  upon  them  with  bis  assistants  to  discharge  his  du- 
ties as  assignee  subject  to  removal  upon  ten  days'  notice.  During  this  time 
the  premises  subleased  by  tbe  plalntitrs  assignor  to  tbe  defendant  were  in  the 
possession  of  subtenants  holding  leases  from  the  defendant  In  June,  1910, 
the  Henry  Phipps  Estates,  who  were  the  owners  of  the  property,  commenced 
summary  proceedings  against  the  plaintiff's  assignor,  the  defendants,  and  their 
subtenants  in  possession,  as  a  result  of  which  they  were  all  dispossessed.  The 
defendant's  counterclaim  is  for  damages  alleged  to  have  been  suffered  by  rea- 
son of  this  eviction. 

[1]  If  the  claim  is  one  against  the  plaintiffs  assignor,  then  it  cannot  be  al- 
lowed as  a  counterclaim  in  this  actlcm.  Tbe  rent  herein  sued  for  was  due  on 
April  7, 1910,  when  it  was  assigned  to  tbe  plaintiff.  Tbe  eviction  and  result- 
ing damage  to  tbe  defendant  bad  not  occurred  at  that  time  and  did  not  take 
place  until  two  months  later.  To  counterclaim  these  damages  against  tbe  rent 
due  on  April  7tb  would  be  granting  a  preference  to  tbe  defendant  over  tbe 
intervening  ligbte  of  other  creditors,  and  this  tbe  law  will  not  permit  Fera 
y.  Wlckham,  135  N.  T.  223,  31  N.  El.  1028,  17  L.  R.  A,  456.  It  is  claimed  for 
tbe  defendante  that  tbe  lease  given  by  the  United  Stetes  Restaurant  &  Realty 
Company  to  them  was  assigned  to  the  plaintiff  by  the  general  assignment  of 
'  April  7tta  and  was  accepted  and  adopted  by  him  with  all  ite  burdens  and 
benefits,  and  that  their  claim  for  damages  under  tbe  lease  for  their  eviction 
Is  a  claim  against  the  plaintiff  as  assignee.  Upon  this  point  tbe  proof  fails 
to  support  the  defendants'  contention.  Tbe  only  evidence  that  the  lease  was 
ever  adopted  by  the  plaintiff  is  a  stetement  made  in  the  original  complaint 
herein  "tbat  the  plaintiff  thereby  became,  and  now  is,  tbe  owner  of  said  rent 
and  said  lease  and  of  all  rent  accruing  thereunder  since  tbe  said  7th  day  of 
April,  1910."  This  was  stricken  out  by  an  amendment  of  tbe  complaint,  and 
the  counsel  for  tbe  plaintiff  explains  tbat  he  originally  Inserted  it  under  a 
mistaken  impression  of  tbe  legal  effect  of  tbe  assignment  This  Is  not  a  state- 
ment of  fact  but  a  mere  conclusion  of  lew.  It  Is  not  substentiated  by  any 
fact  proved  before  me  and  cannot  be  regarded  as  an  admission  on  the  part  of ' 
tbe  plaintiff,  especially  when  accompanied  by  its  explanation.  It  does  not  ap- 
pear that  the  plaintiff,  as  assignee,  ever  demanded  any  rent  of  tbe  defendants 
for  the  period  subsequent  to  April  7th  or  ever  attempted  to  sell  tbe  lease,  or 
did  any  other  overt  act  to  indicate  the  assumption  of  tbe  status  of  landlord 
to  tbe  defendants.  On  the  contrary,  the  lease  under  which  plaintiff's  assignor 
held  was  canceled  and  tbe  plaintiff  never  became  either  the  tenant  of  the 
Phipps  Estates  or  the  landlord  of  the  defendants.  Tbe  cases  dted  by  the  de- 
fendante holding  that  an  assignee  who  continues  to  occupy  the  premises  for- 
naerly  held  by  bis  assignor  under  a  lease  for  an  unreasonable  time  after  tbe 
assignment  is  held  to  have  accepted  tbe  lease  and  is  liable  for  rent  are  not 
in  point,  for  the  reason  that  In  the  case  at  bar  the  plaintiff's  occupancy  was 
shown  to  be  that  of  a  mere  licensee  from  tbe  owner  for  the  purpose  of  dis- 
charging his  duties  and  under  an  agreement  to  vacate  upon  ten  days'  notice. 
But  If  it  were  conceded  tbat  the  plaintiff,  as  assignee,  assumed  tbe  position  of 
landlord  to  tbe  defendante,  I  am  still  of  tbe  opinion  tbat  the  defendante  could 
not  recover  on  their  counterclaim,  for  the  reason  that  they  have  not  proved 
performance  of  the  conditions  precedent  to  their  recovery.  In  their  lease  the 
defendante  covenanted  to  pay  $1,250  per  month  rent  in  advance,  on  the  first  of 
each  month,  and  the  lease  provides:  "And  tbe  said  landlord  doth  covenant  that 
the  said  tenant,  on  paying  the  said  yearly  rent  and  performing  the  oovenante 
aforesaid,  shall  and  may  peacefully  and  quietly  bold  and  enjoy  tbe  said  de- 
mised premises  for  tbe  term  aforesaid."  It  is  conceded  that  Uie  defendante 
failed  to  pay  the  rent  for  over  six  months  prior  to  their  eviction. 
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[2]  A  fair  Interpretation  of  the  lease  leads  to  the  conclusion  that  the  pay- 
ment of  this  rent  In  advance  was  the  consideration  for  and  the  condition  pre- 
cedent to  the  plaintiff's  covenant  for  quiet  enjoyment  The  defendants,  Imt- 
ing  broken  that  condition,  cannot  recover  on  their  covenant  There  Is  no  evi- 
dence of  any  act  on  the  part  of  the  plalntUf  or  his  assignor  which  could  be 
construed  as  a  waiver  of  the  breach  of  defendant's  covenant  to  pay  rent 

[3]  Certainly  demanding  the  unpaid  rent  and  recognizing  the  defendants  as 
tenants  could  not  be  construed  as  a  waiver,  becBuse  the  breach  is  a  oontiiining 
one  and  need  not  be  availed  of  for  the  purpose  of  fcHfeiture.  In  view  of  the 
above  conclusions,  it  is  unnecessary  to  consider  the  questions  raised  concern- 
ing the  measure  and  extent  of  the  defendant's  alleged  damages.  The  plaintiff 
Is  entitled  to  a  judgment  for  the  amount  of  the  five  unpaid  installments  of 
rent,  $6,250,  with  Interest  and  costs,  and  the  defendant's  counterclaim  should 
be  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  McI^AUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

J.  Eisner,  of  New  York  City,  for  appellants. 
A.  Gordon,  of  New  York  City,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with  costs  on  the  opinion  of 
Page,  J.,  at  the  Trial  Term.    Order  filed. 


HTNDS  ▼.  FOURTEENTH  STREET  STORE. 
(Supreme  Court,  Appellate  Division,  First  Department    December  SI,  1913.1 

1.  Libel  and  Sijindeb  (g  128*) — ^Libki.  Pkb  Se— Pbesukftion. 

Where  an  article  is  libelous  per  se,  and  the  defendant  does  not  prove 

privilege,  damages  are'  presumed,  and  the  only  question  tor  the  Jury  Is 

the  amount  of  the  damage ;  but.  If  an  article  be  susceptible  of  more  tban 

.  one  meaning  and  is  not  necessarily  libelous  per  se,  then  that  question  is 

tor  the  jury. 

[Ed.  Note. — For  other  cases,  see  lAbei  and  Slander,  Cent  Dig.  H  356- 
864;  Dec.  Dig.  8123.*] 

2.  lilBBI.  AHD   SI.ANDEB  (|  9*) — LIBELOUS  PEB   SE— WHAT  CONSTITUTES.' 

Falsely  to  charge  a  person  engaged  in  business  with  bankruptcy  is 
libelous  per  se. 

[Ed.  Note.— For  other  cases,  see  Ubel  and  Slander,  Cent  Dlf.  M  80-W: 
Dec.  Dig.  i  9.*] 

3.  Libel  akd  Slander  d  128*) — Actiows — Jubt  Questiow. 

In  a  libel  suit  Tor  falsely  charging  plaintiff  with  bankruptcy,  the  ques- 
tion whether  the  libel  was  directed  against  plalntlfl  lield  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  libel  and  Slander,  Cent  Die.  Sf  356- 
864;  Dec.  Dig.  {  123.*] 

Scott,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County, 

Action  by  Therese  Hynds  against  the  Fourteenth  Street  Store. 
From  a  judgment  dismissing  the  complaint  at  the  dose  of  the  case^ 
plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAIVI,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 
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Begg,  Begg  &  Be^,  of  New  York  City  (Walter  L.  Rathborne,  of 
New  York  City,  of  counsel,  and  Roderick  Begg,  of  New  York  City, 
on  the  brief),  for  appellant. 

Rose  &  Paskus,  of  New  York  City  (Benjamin  G.  Paskus,  of  New 
York  City,  of  counsel,  and  Jacob  Scholer,  of  New  York  City,  on  the 
brief),  for  respondent. 

CLARKE,  J.  This  action  was  brought  for  libel.  The  complaint 
avers  that  the  defendant  is  a  domestic  corporation  engaged  in  general 
retail  business  in  the  city  of  New  York ;  that  for  20  years  last  past 
plaintiff  has  been  engaged  in  the  business  of  manufacturing  ladies'  cor- 
sets and  has,  in  that  business,  obtained  a  very  high  reputation,  and  has 
invested  in  said  business  large  sums  of  money,  and  has  obtained 
throughout  the  world  a  name  for  herself  at  the  head  of  such  business ; 
that  on  November  19,  1909,  the  defendant  maliciously  and  recklessly 
composed  and  caused  to  be  published  in  the  Evening  World  an  ad- 
vertisement, as  follows: 

"Thereee  Hynds  Corsets  Bought  at  Auction.  On  Sale  Tomorrow  Half  Her 
Former  Prices.  Bankruptcy  Proceedings  Necessitated  tbe  Sale.  Ckirsets  Form- 
erly $5.00  to  $20.00  at  Less  than  half  those  prices.  To  the  women  who  ig:e  in 
the  custom  of  paying  liberally  for  their  corsets  there  is  no  more  familiar  name 
than  Therese  Hynds.  She  established  a  reputation  that  extends  from  New  - 
York  to  San  Francisco.  In  her  booklet  entitled  'My  Honest  Opinion  Corsets,' 
she  says  in  part:  'My  story  is  plain  and. sincere,  made  possible  by  years  of 
earnest  efFort  and  experience  gained  in  personally  fitting,  designing  and  man- 
ufacturing corsets  for  thousands  of  the  best  dressed  and  most  discriminating 
women  In  the  world,  who  are  to-day  and  have  been  for  years  my  exclusive 
customers,  well  able  to  purchase  the  best  garment  money  can  buy.'  We  bought 
too  many  corsets  and  too  varied  an  assortment  to  be  able  to  give  tbe  actual 
details  of  all  the  lines,  all  the  styles,  and  all  the  fabrics.  Some  of  the  more 
important  of  them  are  here  recorded.  The  Greatest  Sal^  of  Corsets  Held  in 
Tears.  At  the  auction  of  the  Therese  Hynds  bankrupt  stock,  we  bought  1,000 
pairs.  Every  pair  boned  with  finest  Whalon  or  Whalebone;  not  a  i>alr  made 
with  steels.  The  materials  are  the  finest  French  CoutUs,  Silk  Batiste,  Fancy 
Broche  and  Heavy  Brocade.  We  bought  every  style  that  Therese  Hynds  made, 
including  the  lowest  priced,  and  all  the  In-between  priced  corseta  Naturally 
there  are  styles  for  every  type  of  figure — girdle  top,  medium  and  high  bust, 
medium  and  extremely  long  hips,  long  backs  and  a  number  cut  to  Suit  stout 
women  who  desire  the  extra  length  that  comes  well  over  the  limbs.  All  have 
tbe  very  best  grade  of  heavy  webbing  supporters  attached.  Not  old  stock,  but 
the  newest  Directolre  Model — the  model  that  will  be  in  vogue  this  winter  and 
next  spring  and  summer.  All  sizes.  Values  range  $3  to  $15.  Our  special 
prices  during  this  sale,  $1.25,  $1.49,  $1.75,  $2.49,  $2.98,  $3.49,  $3.98,  $5.98." 

The  complaint  proceeds : 

"That  by  said  statement  defendant  meant  and  intended  to  charge  and  did 
charge  that  Therese  Hynds  had  become  and  was  bankrupt  and  was  unable  to 
pay  her  just  debts,  and  that  that  Fourteenth  Street  Store  had  bought  at  bank- 
ruptcy sale  all  of  the  stock  of  the  plaintUf,  and  that  at  the  auction  of  the 
Therese  Hynds  bankrupt  stock,  they  (the  Fourteenth  Street  Store)  had  bought 
one  thousand  (1,000)  pairs  of  Therese  Hynds'  corsets,  and  that  they  (the  Four- 
teenth Street  Store)  were  selling  the  said  corsets  at  one-half  of  their  usual 
prices,  and  by  said  article  so  composed  and  published  by  the  defendant  they 
intended  to  charge  and  did  charge  that  they  (the  Fourteenth  Street  Store) 
bad  bought  every  style  of  corset  made  by  plaintiff;  whereas.  In  truth  and 
fact,  plaintiff  herein  has  never  been  in  bankruptcy,  has  never  been  unable  to 
pay  her  just  debts,  and  bas  never  sold  to  tbe  Fourteenth  Street  Store  any  of 
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the  corsets  manufactured  by  her."  That  by  reason  of  said  article  "she  has 
been  damaged  in  her  good  name  and  reputation,  and  her  standing  as  a  busi- 
ness woman  has  been  Injnred,"  to  her  damage  In  the  sum  of  |50,000. 

In  the  second  cause  of  action,  she  alleges  a  similar  advertisement 
containing  this  additional  paragraph : 

"She  had  a  factory  at  727  Seventh  avenue,  a  shop  on  fashionable  Fifth 
avenue  and  other  shops  in  the  fashionable  districts  of  the  big  cities  of  this 
country.  She  was  her  own  manufacturer,  designing  other  models  evolved 
through  long  years  of  experience" — published  on  the  21st  of  November  in  the 
New  Vork  American. 

The  answer,  for  a  separate  defense  to  the  first  cause  of  action, 
both  whole  and  partial,  alleged  that  prior  to  the  alleged  publication, 
and  for  some  time  previous  thereto,  plaintiff  had  been  engaged  in  the 
business  of  manufacturing  and  selling  ladies'  corsets  and  lingerie; 
that  all  of  the  goods  and  merchandise  so  manufactured  by  the  plaintiff 
were  marked,  known  as,  and  sold  under  the  trade-name  "Therese 
Hynds";  that,  in  order  to  facilitate  her  method  of  doing  business, 
plaintiff,  on  or  about  the  10th  of  September,  1908,  caused  two  cor- 
porations to  be  organized,  one  the  "Therese  Hynds  Lingerie  Compan}-" 
and^the  other  the  "Therese  Hynds  Corsetiere  Company,"  and  certifi- 
cates of  incorporation  were  filed  in  the  county  clerk's  office.  Both 
of  the  above-named  corporations  occupied  an  office  in  common,  which 
said  office  was  maintained  at  the  residence  of  the  plaintiff.  Shortly 
subsequent  to  the  organization  of  said  two  corporations,  the  "Therese 
Hynds  Manufacturing  Company"  was  organized,  and  on  the  19th  of 
October,  1908,  a  certificate  of  incorporation  was  filed.  The  "Therese 
Hynds  Manufacturing  Compan)r"  was  organized  as  a  selling  agent  of 
the  plaintiff's  business,  and  in  order  to  exploit  and  use  the  name 
"Therese  Hynds"  in  connection  with  all  the  goods  manufactured  or  sold 
by  it;  the  said  "Therese  Hynds  Manufacturing  Company"  exchanged 
merchandise  with  the  plaintiff  and  with  the  other  corporations  re- 
ferred to,  which  were  operated  in  connection  with  the  business  of  the 
plaintiff,  for  the  purpose  of  advertising,  exploiting,  and  using  the  trade- 
name "Therese  Hynds."  All  of  the  corsets  and  other  merchandise 
sold  by  the  "Therese  Hynds  Manufacturing  Company"  were  marked 
and  designated  with  the  name  or  label  "Therese  Hynds."  The  said 
"Therese  Hynds  Manufacturing  Company"  borrowed  money  on  notes 
indorsed  by  the  plaintiff,  or  one  or  the  other  of  the  two  corporations 
above  referred  to.  The  "Therese  Hynds  Manufacturing  Company" 
possessed  the  right  to  and  did  use  in  its  business  the  name  "Therese 
Hynds"  as  a  trade-mark  on  all  merchandise  manufactured  or  sold 
by  it,  and  on  all  advertisements  used  in  connection  with  its  said  busi- 
ness. All  of  said  merchandise  so  dealt  in  by  the  said  three  companies 
and  this  plaintiff  was  known  only  by  the  trade-mark  "Therese  Hynds." 

On  or  about  September  29,  1909,  and  within  one  year  after  the 
organization  of  the  "Therese  Hynds  Manufacturing  Company,"  a  peti- 
tion in  bankruptcy  was  filed  against  said  corporation,  and  thereafter  it 
was  adjudged  a  bankrupt,  and  Walter  C.  Low  was  appointed  by  an 
order  of  the  United  States  District  Court  a  receiver  of  its  assets.  In 
addition  to  the  stock  and  fixtures  belonging  to  said  corporation,  there 
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were  in  the  premises  leased  and  occupied  by  it,  at  the  time  of  the  ap- 
pointment of  the  receiver,  machines  which  were  leased  to  the  plaintiff 
and  for  which  the  plaintiff  paid  the  rent,  which  said  machines  the 
"Therese  Hynds  Manufacturing  Company"  was  allowed  to  use  in  con- 
nection with  its  business  without  any  expense  to  it.  There  were  also 
in  the  premises  so  occupied  various  patterns  which  were  loaned  to 
said  corporation  by  the  plaintiff  herein  to  be  used  in  its  business  for 
the  purpose  of  making  models  for  corsets.  Before,  on,  or  about  the 
17th  of  November,  1^,  at  727  Seventh  avenue,  the  entire  stock  of 
goods  and  fixtures  of  the  bankrupt  corporation  were,  pursuant  to  an 
order  of  the  United  States  District  Court,  sold  at  public  auction  by 
the  said  receiver  in  bankruptcy  of  the  said  "Therese  Hynds  Manufac- 
turing Company."  On  said  day  this  defendant  purchased  at  said  sale 
certain  corsets,  bust  supporters,  corset  laces,  bust  forms,  labels,  pic- 
tures, and  other  articles  which  \^ere  the  property  of  the  "Therese 
Hynds  Manufacturing  Company."  All  of  said  merchandise  and  ar- 
ticles so  purchased  at  said  sale  were  marked  and  labeled  "Therese 
Hynds."  At  the  time  of  the  purchase  of  the  merchandise,  said  de- 
fendant also  purchased  certain  labels  and  advertisements  which  had 
been  used  by  the  bankrupt  corporation,  which  said  labels  and  adver- 
tisements were  sold  as  a  part  of  said  bankrupt's  assets.  That  on  all 
of  said  labels,  photc^aphs,  and  other  articles  there  was  the  name 
"Therese  Hynds." 

For  a  partial  defense,  and  by  way  of  mitigation  and  also  reduc- 
tion of  damages,  the  answer  repeated  the  allegations  just  set  forth  and 
alleged  that,  relying  upon  the  genuineness  and  authenticity  of  said 
name  or  label  on  said  corsets,  this  defendant  caused  a  notice  or  adver- 
tisement, a  partial  copy  of  which  is  set  forth  in  the  complaint,  to  be 
prepared,  advertising  among  others  a  sale  of  "Therese  Hynds"  cor- 
sets, and  that  relying  on  the  truth  of  the  statements  and  things  set 
forth  in  said  notice  or  advertisement,  and  relying  on  the  authenticity 
of  said  names  or  labels  heretofore  referred  to,  and  believing  the  same 
and  each  and  all  thereof  to  be  true,  it  caused  a  copy  of  said  notice  or 
advertisement  to  be  published  in  the  Evening.  World,  in  good  faith 
and  without  malice  to  the  plaintiff  or  any  other  person. 

The  defendant  gave  evidence  tending  to  prove  the  allegations  of  the 
answer.  Mrs.  Hynds  testified  in  her  own  behalf :  That  she  had  been 
in  business  for  herself  20  years  or  over.  That  she  was  first  in  business 
with  her  mother  under  the  name  of  Therese  White,  but  for  the  last  11 
years,  since  her  marriage,  under  the  name  Therese  Hynds.  "I  have 
used  no  other  name  during  that  time  in  my  business."  "During  my 
business  career  I  was  never  a  bankrupt."  That  she  had  never  re- 
pudiated a  debt;  had  paid  one  hundred  cents  on  the  dollar  for  her 
merchandise  she  had  bought.  That  she  had  a  five-story  house  at  the 
time  of  this  publication  at  11  East  Forty-Seventh  street.  It  was  a 
large  house,  25  by  90.  "I  lived  in  the  house  and  I  manufactured  cor- 
sets in  the  house."  "I  took  up  two  of  the  lofts  for  the  manufacture 
of  corsets,  one  of  the  other  lofts  for  reception  room  and  offices.  I 
had,  I  should  say,  altogether  about  30,  40,  or  45  girls  on  an  average 
the  year  round."    "They  manufactured  these  corsets."    "I  did  the 
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fitting  myself  with  four  assistants."  She  testified  under  cross-exam- 
ination that  in  September,  1908,  she  was  one  of  the  incorporators  of 
the  Therese  Hynds  Corsetiere  Company.  This  corporation  was  or- 
ganized for  the  purpose  of  buying,  manufacturing,  and  selling  corsets 
and  corset  goods  of  every  description.  "I  was  president.  It  is  a  fact 
that  I  held  all  of  the  capital  stock  except  two  shares."  On  the  same 
date  a  corporation  known  as  the  Therese  Hynds  Lingerie  Company  was 
organized.  "I  was  an  officer  and  stockholder  of  that  company.  It  con- 
ducted an  underwear  business.  Besides  myself,  the  other  officers  of 
these  two  companies  were  my  husband,  John  G.  H)mds,  and  my 
brother,  Francis  White.  They  were  directors  and  officers  of  both 
companies."  At  the  time  of  the  publication  of  these  advertisements, 
both  companies  had  offices  at  11  East  Forty-Seventh  street.  "I  knew 
of  the  incorporation  of  the  Therese  Hynds  Manufacturing  Company. 
I  knew  my  husband  was  interested  in  making  up  the  corporation. 
♦  *  *  The  certificate  of  incorporation  *  *  *  bears  the  sta- 
ture of  my  husband  and  the  signature  of  my  brother.  They  were  the 
same  persons  who  were  the  incorporators  of  the  Therese  Hynds  Corset 
Company." 

She  said  she  knew  nothing  about  that  company  except  that  there 
was  a  company.  "I  knew  my  husband  was  using  my  name  in  the  cor- 
porate title  of  this  company,  without  my  permission;  and  I  knew 
that  the  Therese  Hynds  Manufacturing  Company  had  a  factory  over 
on  Seventh  avenue,  *  *  *  and  that  it  was  mainfaining  or  did 
maintain  retail  stores  at  different  places  in  the  city  of  New  York  and 
elsewhere."  It  was  proved  by  her  husband's  testimony  taken  in  the 
bankruptcy  proceedings,  and  by  a  proof  of  debt  bearing  her  signature, 
which  recites  that  she  is  the  treasurer  of  the  Therese  Hynds  Corsetiere 
Company,  which  she  had  filed  in  those  proceedings,  that  the  Therese 
Hynds  Manufacturing  Company  was  indebted  to  the  Corsetiere  Com- 
pany to  the  extent  of  $12,422.14. 

"Although  I  was  managing  this  corsetiere  business,  knew  all  abont  conets, 
and  was  a  business  woman  myself,  I  never  discussed  the  tdnd  of  corsets  tW 
were  making  In  the  Seventh  Avenne  bnsinesB,  how  they  were  advertising,  or 
anything  abont  the  business  at  all,  because  I  was  always  too  busy.  Q.  How 
did  you  know  the  money  was  advanced,  the  moneys,  you  advanced  was  for  rent 
and  pay  rolls?  A.  You  forget  that  fact,  that  be  was  my  husband.  Q.  And 
he  told  you  they  were  pay  rolls?  A.  He  was  my  husband ;  that  Is  all  I  can 
say.  He  had  the  right.  •  •  •  He  might  have  stated  the  purpose  for  which 
the  moneys  were  loaned,  but  I  really  don't  remember.  •  ♦  •  I  don't  re- 
member giving  them  permission  to  use  the  name  'Therese  Hynds'  In  connec- 
tion with  the  Seventh  Avenue  business.  I  didn't  refuse  him  the  use  of  the 
name  Therese  Hynds,  when  he  filed  an  Incorporation  certificate  In  the  name  of 
the  company,  and  used  It  In  his  place  and  business.  Could  I  prevent  him?  I 
did  not  make  any  attempt  to  prevent  him.  It  is  not  likely.  I  did  tell  him 
that  I  objected  to  the  use  of  the  name  'Therese  Hynds'  in  connection  with  the 
Seventh  Avenue  business,  several  times;  but  he  paid  no  attention  to  me.  I 
kept  on  advancing  money,  knowing  the  business  was  using  the  name  Therese 
Hynds' ;  that  Is  right  I  didn't  know  what  the  money  was  for;  I  Just  ad- 
vanced the  money,  but  I  knew  they  were  using  the  name  Therese  Hynda'  I 
knew  the  name  of  the  corporation  and  the  business.  I  never  asked  my  hus- 
band to  report  to  me  Just  how  he  was  using  the  name  Therese  Hynds'  in  con- 
nection with  the  corsets  that  were  made  in  that  business.  *  *  *  Well,  I 
asked  my  husband  how  he  thought  I  could  prosper  in  business  If  he  used  vSj 
name.    He  didn't  say  anything,  your  honor;  be  Just  went  right  on  using  it" 
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She  was  asked  what  she  had  to  say  to  the  testimony  of  her  hus- 
band, who  said,  in  answer  to  the  question  what  were  the  dealings  be- 
tween the  two  corporations,  and  what  the  operations  were,  "The 
Therese  Hynds  Manufacturing  Company  was  organized  to  exploit 
and  use  the  trade-name  of  the  Therese  Hynds  corsets,"  and  she  said : 

"I  don't  know  that  the  Therese  Hynds  Manufacturing  Company  was  or- 
ganized to  exploit  or  nse  the  trade-name  of  the  Therese  Hynds  corset  I  am 
not  prepared  to  say  that  It  Is  not  true ;  I  don't  know  what  to  say.  •  •  « 
Q.  I  asked  you  whether  your  husband's  testimony  to  that  effect  that  the 
purpose  was  that  they  would  make  a  higher  grade  corset  In  the  Forty-Seyenth 
street  place?  A.  Is  that  my  husband's  testimony?  Q.  I  am  reading  from  the 
minutes.  A.  Well,  then,  It  Is  true.  Q.  Then  it  is  true?  A.  Yes,  If  that  Is 
my  husband's  testimony.  •  *  •  Well,  now,  on  another  point,  assume 
that  your  husband  testltles:  •  *  *  'Q.  Is  this  trade-name  of  "Therese 
Hynds"  a  well-known  and  valuable  one?  A.  It  is,  loaned  by  the  Corsetlere 
Company  by  word  of  mouth'  •  •  •  would  you  say  that  he  told  the 
truth  In  that  testimony?  A.  The  name  'Therese  Hynds'  la  my  name.  I 
never  loaned  the  trade-name  'Therese  Hynds'  to  any  company  except  the 
Corsetlere  Company,  which  I  organized.  If  my  husband  so  testified  and  swore 
to  it  and  subscribed  to  his  testimony  to  the  effect  that  the  trade-name  'Therese 
Hynds'  was  loaned  by  the  Corsetlere  Company  to  the  Therese  Hynds  Manu- 
fttctoring  Company,  I  would  say  that  he  was  testifying  to  ttie  truth.  I  think 
my  husband  told  the  truth,  but  I  didn't  authorize  anybody  to  use  my  name 
Therese  Hynds.'  If  he  teetiiled  as  a  iSact  that  the  trade-name  Therese  Hynds' 
was  loaned  to  the  Therese  Hynds  Manufacturing  Company,  he  was  telling  the 
truth ;  but  I  don't  ruuember  ever  having  given  any  authority  for  my  name 
to  be  used.    *    *    *    I  cannot  say  my  husband  told  a  lie." 

There  is  thus  the  evidence  of  the  relations  of  these  three  companies 
all  making  use  of  the  name  "Therese  Hynds."  There  was  a  mass  of 
evidence  as  to  the  written  script  name  "Therese  Hynds"  which  was 
on  all  the  corsets  and  other  things,  order  blanks,  and  advertisements  of 
the  manufacturing  company.  One  of  these  corporations,  the  Therese 
Hynds  Manufacturing  Company,  did  go  into  bankruptcy,  and  the 
corsets  advertised  in  the  article  complained  of  were  bought  by  the  de- 
fendant at  the  bankrupt  sale  under  the  direction  of  the  receiver  of  said 
company.  There  is  no  question  of  that.  But  the  plaintiff  was  not  a 
stockholder  or  officer  in  that  company.  She  is  still  in  business  for 
herself  and  has  never  been  in  bankruptcy.  The  difficulty  with  the  case 
is  that  the  court  dismissed  the  complaint. 

The  article  uses  the  personal  pronoun : 

'Therese  Hynds  Corsets,  Half  Her  Former  Prices."  "There  is  no  more  fa- 
miliar name  than  Therese  Hynds."  '^She  established  a  reputation."  "In  her 
booklet  she  says:  'My  story.'  She  had  a  factory  at  727  Seventh  Avenue,  a 
shop  on  fashionable  Fifth  Avenue."  "At  the  auction  of  the  Therese  Hynds 
bankrupt  stock,  •  •  ♦  we  bought  every  style  that  Therese  Hynds  made." 
"iShe  was  her  own  manufacturer."  "She  made  only  the  finest  high-class  cor- 
sets, priced  at  from  $5.00  to  $25.00." 

[1-3]  While  all  the  matters  proved  in  evidence  tend  to  the  reduction 
and  mitigation  of  damages  and  to  partial  justification,  the  defense  has 
not  justified  or  attempted  to  justify  the  particular  charge  made  in  the 
complaint,  which  is  that  the  article  complained  of  charged  her  with 
being  a  bankrupt.  A  course  of  business  and  proceedings  has  been 
shown  proper  to  submit  to  a  jury  in  determining  how  much,  if  any, 
damages  it  would  give  if  it  should  determine  the  plaintiff  entitled  to 
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a  verdict ;  but  the  court  has  disposed  of  the  whole  matter  as  a  mat- 
ter of  law. 

It  is  settled  that  in  a  libel  suit  if  the  defertdant  does  not  justify  or 
prove  privilege,  and  the  article  is  libelous  per  se,  damages  are  pre- 
sumed, and  the  case  must  be  submitted  to  the  jury  solely  to  determine 
the  amount  of  damages.  Speaking  of  words  which  tend  to  injure  one 
in  his  trade  or  occupation,  Andrews,  T.,  said,  in  Moore  v.  Francis,  121 
N.  Y.  199,  23  N.  E.  1127,  8  L.  R.  A.  214,  18  Am.  St.  Rep.  810: 

"The  case  of  words  affecting  the  credit  of  a  trader,  snch  as  Imputing  bank- 
ruptcy or  Insolvency,  is  an  Illustration.  The  action  Is  maintainable  In  sncdi  a 
case,  although  no  fraud  or  dishonesty  Is  charged,  and  although  the  words  were 
spoken  without  actual  malice." 

In  Morrison  v.  Smith,  177  N.  Y.  366,  69  N.  E.  725,  Gray,  J.,  said: 

"Thi  language  used  Is  to  be  understood  by  Judge  and  Jaiy  In  the  same  man- 
ner as  others  understand  It,  and  words  ate  to  ba  taken  In  that  sense,  which 
would  be  naturally  conveyed  to  persons  of  ordinary  understanding.  •  •  • 
If  the  language  Is  unambiguous,  whether  it  is  actionable  becomes  a  question 
of  law;  but  if  ambiguous  and  capable  of  an  innocent,  as  well  as  of  a  dis- 
graceful meaning,  the  question  beoomes  one  for  the  Jnry  to  settle.  When  the 
defamatory  meaning  Is  not  apparMit,  innuendo  is  necessary.  If  the  words  are 
incapable  of  the  meaning  ascribed  to  them  by  the  innuendo  and  are,  prima 
facie,  not  actionable,  the  complaint  diould  be  dismissed.  If  they  ate  capable 
of  such  a  meaning,  however  improbable  it  may  appear,  the  Jury  should  say 
whether  they  may  be  so  understood." 

In  Klaw  V.  New  York  Press  Co.,  137  App.  Div.  686,  122  N.  Y. 
Supp.  437,  Mr.  Justice  Laughlin  said : 

"If  the  article  be  susceptible  of  only  one  meaning,  then  the  question  wheth- 
er or  not  it  Is  libelous  per  se  Is  to  be  decided  as  matter  of  law  by  the  court 
*  *  *  If  it  be  susceptible  of  more  than  one  meaning,  one  of  which  would 
make  it  libelous,  then  It  Is  the  office  of  an  Innuendo  to  charge  the  libelous 
meaning,  and  It  would  be  for  the  jury  to  determine  whether  or  not  tlie  libel- 
ous meaning  would  be  ascribed  to  it  by  readers  of  ordinary  and  average  In- 
telligence. *  *  *  If  it  be  equivocal  or  ambiguous  and  not  necessarily  li- 
belous per  se,  and  a  libelous  meaning  of  which  It  be  susceptible  In  one  view 
that  may  reasonably  be  taken  of  it  be  charged  by  Innuendo,  then  it  wUI  with- 
stand a  demurrer,  for  the  plaintiff  would  in  that  event  be  entitled  to  have 
the  Jury  Instructed  that,  if  the  publications  would  be  understood  by  the  read- 
er of  average  and  ordinary  Intelligence  and  ability  In  the  libelous  sense,  tbea 
the  article  Is  libelous  per  se,  and  the  plaintiff  would  t>e  entitled  to  recover 
general  damages  without  pleading  or  proving  special  damages" — citing  cases. 

Falsely  to  charge  a  person  engaged  in  business,  to  whom  com- 
mercial credit  is  of  the  utmost  importance,  with  bankruptcy,  is  libel- 
ous per  se.  The  innuendo  charges  that  the  article  complained  of  was 
intended  to  and  did  charge  the  plaintiff  with  being  a  bankrupt.  If, 
upon  the  whole  case,  there  was  doubt  whether  the  article  was  sus- 
ceptible of  that  interpretation,  then  the  case  should  have  been  submit- 
ted to  the  jury  for  their  determination.  The  justification  was  not 
as  broad  as  the  charge.    It  was  error  to  dismiss  Uie  complaint 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 

INGRAHAM,  P.  J.,  and  DOWLING  and  HOTCHKISS,  TT.,  con- 
cur.   SCOTT,  J.,  dissents. 
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AUTOIIATIO  STRAPPIKG  IfACH.  00.  r.  TWISTED  WIBB  ft 
STBBL  CO.  at  aL 

(Sapreme  Court,  Appellate  DlTlsion,  First  Department    December  19,  1918.) 

1.  CORPOBiLTIONa     (I    690*) — STATDTOBT     CONSOUDATIOir — MkBQKB— LlABILITT 

OF  COBFO&ATION. 

One  cori)oratlon  succeeding  another  by  a  statntory  consolidation  Is  lia- 
ble for  the  contract  obligations  of  the  former  corporation  as  expressly 
declared  by  statute,  but  there  is  a  dUIerent  liability  where  corporations 
are  merged. 

[Ed.  Kote. — For  other  cases,  see  Corporations,  Cent  Dig.  U  2354,  2361- 
2367;  Dec  Dig.  S  590.*] 

2.  COBFOBATIONS   (|  591*) — ACTION  AGAINST — PLEADINO — "StJCCKSSOB" — "SUC- 

CESSOB   IN   lNTEB£ST." 

Allegations,  In  an  action  against  two  corporations,  that  one  of  them 
succeeded  to  the  business  and  assets  of  the  other  and  assumed  all  Its  lia- 
bilities, including  any  liability  theretofore  Incurred  or  subsequently  to 
accrue  upon  its  contract  with  the  plaintiff,  the  violation  of  such  contract 
by  the  original  contractor,  and  that  the  other  corporation  after  it  suc- 
ceeded to  such  business  failed  to  perform  the  contract  meant  that  the 
one  corporation  had  succeeded  the  other,  not  by  a  statutory  consolidation, 
but  had  succeeded  to  its  business  and  taken  over  Its  assets  and  had  as- 
sumed its  liabilities  including  the  liability  on  such  contract  with  plain- 
tiff, and  that  the  liability  of  the  succeeding  corporation,  tf  any,  was  not 
based  on  the  original  contract  between  plaintiff  and  the  other  corpora- 
tion, though  the  word  "successor"  or  the  term  "successor  in  interest," 
in  the  case  of  corporations,  ordinarily  Indicates  statutory  succession  (cit- 
ing Words  and  Phrases,  vol.  7,  pp.  6747-6749 ;   voL  8,  p.  7808). 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §i  2034,  2368- 
2372;    Dec.  Dig.  i  691.*] 

8.  Action  (§  50*) — Joindeb — Causes  of  Action. 

In  such  case,  there  being  no  sufficient  allegation  that  the  liability  of 
the  succeeding  company,  if  any,  was  based  on  the  original  contract  be- 
tween plaintiff  and  the  other  defendant  corporation,  there  was  a  mis- 
joinder of  causes  of  acUon. 

[Ed.  Note. — ^For  other  cases,  see  Action,  Cent  Dig.  {|  611-647;  Dec. 
Dig.  §  60.*] 

4.  Action  (§  50*) — Joindeb — Sepabatx  Cat7se8  of  Action. 

If  the  plaintiff  In  such  case  made  and  charged  separate  violations  of 
the  contract  by  the  defendants,  there  was  an  attempt  to  state  two  causes 
of  action  without  alleging  tacts  on  which  both  defendants  would  be  lia- 
ble. 

[Ed.  Note. — For  other  cases,  -see  Action,  Cent  Dig.  H  611-647 ;  Dec.  Dig. 
S60.*] 

5.  Cobpobationb  ({  590*) — Suoobkdinq  Cobfobations — ^Liabiutt  on  Exist- 

ing CONTBACTB. 

Where  plaintiff  contracted  with  a  coriwratlon,  and  a  succeeding  cor- 
poration assumed  liability  on  the  contract  there  was  a  novation  In  so  far 
as  the  contract  was  unperformed  at  the  time  of  the  assignment  and  for 
any  subsequent  breach  thereof  the  assignee  only  would  be  liable. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  U  2364,  2361- 
2367;   Dec  Dig.  I  690.*] 

6.  Action  8  50*) — Joindeb — Causes  of  Action. 

An  action  against  a  corporation,  with  which  plaintiff  had  originally 
contracted,  and  also  against  a  succeeding  corporation,  which  assumed  lia- 
bility for  the  contracts  of  its  predecessor  so  as  to  be  liable  to  plaintiff 
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thereon  was,  as  to  liability  accrolng  thereafter,  objectionable  as  Improp- 
erly joining  causes  of  action. 

[Ed.  Note.— 'For  other  casea,  see  Action,  Cent  Dig.  {f  611-64T;  Dee. 
Dig.  §  50.»] 

7.  CORPOBATioNs  (§  591*) — Actions  Aoaihst  Cobpobatiow — Pleading. 

A  complaint,  In  an  action  for  breach  of  contract  brought  against  ttie 
corporation  making  the  contract  and  the  corporation  which  succeeded 
It  and  assumed  Its  liability  thereon,  not  alleging  more  than  one  breach 
of  contract,  or  definitely  alleging  when  the  breach  on  which  the  action 
was  predicated  arose,  but  alleging  a  breach  by  both  corporations,  and 
that  the  breach  by  the  latter  corporation  was  after  Its  succession,  tended 
to  show  that  the  breach  of  which  complaint  was  made  occurred  sutee- 
quent  to  the  assignment,  and  hence  failed  to  show  a  cause  of  action 
against  the  former  corporation. 

[Ed.  Not& — ^For  other  cases,  see  Corporations,  Cent  Dig.  f{  2034,  236S- 
2372;   Dec  Dig.  {  59L*] 

8.  COBPORATIORS   (|    590*) — SUCCESSION — EXTBNT   OF  LlABILITT. 

A  corporation  acquiring  assets  of  another  corporation  is  not  liable  pri- 
marily for  the  debts  and  obligations  of  the  first  corporation,  but  its  lia- 
bility therefor  is  Umlted  to  the  value  of  the  assets  received,  and  accrues 
only  after  creditors  have  exhausted  their  remedies  against  the  first  cnr- 
t>oration. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  {{  2354,  2361- 
2367;    Dec.  Wg.  {  690.») 

9.  Pleading  (|  8*) — Conclusions  of  Law. 

Allegations,  in  an  action  on  a  contract  against  the  corporation  which 
originally  made  it,  that  another  defendant  corporation  succeeding  to  its 
business  and  assets  had  assumed  Its  liabilities  including  any  liability  upon 
the  contract  and  not  showing  whether  the  conclusion  rested  in  parol, 
were  neither  allegations  of  the  fact  nor  of  a  conclusion  of  law  from  any 
facts  warranting  an  inference  of  the  succeeding  corporation's  assumption 
of  Uabillty. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {{  12-28)6,  68; 
Dec.  Dig.  {  8.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Automatic  Strapping  Machine  Company  against  tiie 
Twisted  Wire  &  Steel  Company  and  another.  From  an  order  (1^ 
N.  Y.  Supp.  6)  denying  motions  separately  made  by  defendants  for 
judgment  on  the  pleacUngs  and  overruling  their  separate  demurrers 
to  the  amended  complaint,  defendants  jointly  appeal.  Order  reversed, 
and  demurrers  sustained,  with  leave  to  plaintiff  to  amend  and  to  dis- 
continue as  to  either  defendant. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Adolph  Feldblum,  of  Brooklyn,  for  appellants. 
Charles  A.  Taussig,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  Each  defendant  demurs  to  the  amended  complaint 
on  the  grounds  that  causes  of  action  have  been  improperly  united, 
in  that  it  purports  to  set  forth  an  alleged  cause  of  action  against  the 
defendant  Twisted  Wire  Box  Strap  Company,  which  for  brevity  will 
be  referred  to  as  the  "Box  Strap  Company,"  for  a  breach  of  contract, 
and  another  against  the  defendant  Twisted  Wire  &  Steel  Company, 
which  for  brevity  will  be  referred  to  as  the  "Steel  Company,"  arising 
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out  of  a  transaction  alleged  to  have  been  had  between  the  two  defend- 
ants, as  the  result  of  which  it  is  claimed  that  the  Steel  Company  as- 
sumed certain  liabilities  of  the  Box  Strap  Company;  and  that  the 
amended  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

The  facts  alleged  in  the  amended  complaint,  which  are  material  to  a 
decision  of  the  questions  presented  by  the  appeal,  are  that  both  de- 
fendants are  domestic  corporations;  that  on  the  15th  day  of  January, 
.  1912,  the  plaintiff  and  the  defendant  the  Box  Strap  Company  entered 
into  an  agreement,  a  copy  of  which  is  annexed  to  the  amended  com- 
plaint and  made  a  part  thereof,  whereby  the  plaintiff  agreed  to  sell 
certain  wire  box  strap,  manufactured  by  the  Box  Strap  Company,  and 
agreed  to  furnish  to  said  company  automatic  strapping  machines,  man- 
ufactured by  the  plaintiff,  to  the  extent  and  on  the  terms  therein 
specified ;  that  the  Box  Strap  Company  agreed  to  furnish  one  of  such 
automatic  strapping  madiines  to  every  one  of  its  customers  giving  it 
an  order  aggregating  $150,  and  an  additional  machine  for  every  mul- 
tiple of  that  amount  in  orders  received ;  that  the  plaintiff  thereupon 
entered  upon  the  performance  of  the  agreement  and  has  duly  per- 
formed the  same ;  that  it  was  expressly  provided  in  the  contract  that 
it  should  be  binding,  not  only  upon  the  parties  thereto,  but  upon  their 
successors  and  assigns;  that  on  or  about  the  11th  day  of  April,  1912, 
the  Steel  Company  "succeeded  to  the  business  and  interests  of  the 
said  defendant  Twisted  Wire  Box  Strap  Company  and  has  assxmied 
all  of  its  assets  and  liabilities,  including  any  liability  theretofore  incur- 
red and  subsequently  to  accrue  upon  said  agreement  hereinbefore  set 
forth";  that  "in  violation  of  the  covenants  of  said  agreement,  and  in 
breach  of  the  terms  and  conditions  thereof,  said  defendant  Twisted 
Wire  Box  Strap  Company,  and  the  defendant  Twisted  Wire  &  Steel 
Company,  since  it  became  the  successor  to  said  business  as  hereto- 
fore set  forth,  have  failed  to  supply  one  automatic  strapping  machine 
to  every  one  of  their  customers  who  have  sent  in  orders  of  which  the 
sum  reached  the  amount  of  $150,  or  said  additional  machines  when 
said  orders  amounted  to  the  sum  which  is  a  multiple  of  $150,  and 
said  defendants  have  failed  to  purchase  said  machines  from  plaintiiT 
to  supply  said  customers  as  required  by  said  agreement  as  aforesaid" ; 
that  since  the  making  of  the  contract  "said  defendants  have  received 
a  large  number  of  orders  from  their  customers,"  exceeding  $150  and 
multiples  thereof ;  that  by  virtue  of  the  terms  of  the  contract  the  "de- 
fendants" should  have  supplied  "to  their  customers,"  and  should  have 
purchased  from  plaintiff  for  that  purpose,  a  large  number  of  auto- 
matic strapping  machines  "which  they  have  failed  to  so  supply  and 
purchase  in  violation  of  the  terms  oi  said  agreement";  and  that  by 
reason  of  said  breach  of  the  agreement  "by  defendants"  plaintiff  has 
sustained  damages  in  the  sum  of  $3,000.  Judgment  is  demanded 
against  both  defendants  for  that  amount. 

[1]  If  the  Steel  Company  is  the  successor  of  the  Box  Strap  Com- 
pany by  reason  of  a  statutory  consolidation,  the  liability  of  the  for- 
mer for  the  contract  obligations  of  the  latter  is  declared  by  statute. 
See  Irvine  v.  N.  Y.  Edison  Co.,  207  N.  Y.  425,  101  N.  E.  358,  and 
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Statutes  cited.  In  that  case  doubtless  the  liability  of  both  companies 
would  be  on  the  same  contract  This,  however,  is  not  so  where  cor- 
porations are  merged.  See  Irvine  v.  N.  Y.  Edison  Q).,  supra,  and 
statutes  cited. 

[2-4]  The  plaintiff  has  not  intelligently  allied  the  facts  upon  which 
it  seeks  to  hold  the  Steel  Company.  It  has  employed  the  word  "suc- 
cessor," which  in  the  case  of  corporations  ordinarily  indicates  a  stat- 
utory succession.  See  "Successor"  and  "Successor  in  Interest," 
Words  and  Phrases  Judicially  Defined.  It  is  most  difficult  to  ascer-. 
tain  from  the  allegations  of  the  amended  complaint  just  what  plaintiff 
means  by  the  allegation  that  the  Steel  Company  is  the  successor  to 
the  business  and  interests  of  the  Box  Strap  Company ;  but  we  must, 
nevertheless,  construe  the  pleading.  We  are  of  opinion  that  it  does 
not  mean  that  one  corporation  has  succeeded  the  other  by  virtue  of  a 
statutory  merger  or  consolidation,  but  that  the  Steel  Company  has 
succeeded  to  the  business  and  has  taken  over  the  assets  and  has  as- 
sumed liabilities  of  the  Box  Strap  Company,  including  any  liability 
then  existing  or  thereafter  accruing  under  the  contract  with  the  plain- 
tiff. On  that  theory  the  liability  of  the  Steel  Company  to  the  plaintiff, 
if  any,  rests  on  some  agreement  with  the  Box  Strap  Company  by  which 
it  succeeded  to  its  business  and  assumed  its  liabilities.  It  is  not  al- 
leged, and  it  cannot  be  fairly  inferred,  that  the  liability  of  the  Steel 
Company,  if  any,  is  based  on  the  original  contract  between  plaintiff 
and  the  Box  Strap  Company,  and  therefore  there  has  been  a  mis- 
joinder of  causes  of  action.  Stein  v.  Whitman,  103  N.  E.  1133,  re- 
versmg  156  App.  Div.  861,  142  N.  Y.  Supp.  4,  on  dissenting  opinion. 
If  the  plaintiff  meant  to  charge  separate  violations  of  the  contract  by 
the  defendants,  then  there  is  an  attempt  to  state  two  causes  of  action 
without  alleging  facts  on  which  both  defendants  would  be  liable. 

[6,  8]  On  the  theory  that  the  plaintiff  has  attempted  to  all^e  mere- 
ly an  assignment  of  the  contract  and  an  assumption  of  liability,  there 
has  been  a  novation,  and  it  has,  by  bringing  this  action,  accepted  the 
liability  of  the  assignee  in  place  of  the  corporation  originally  liable, 
at  least  in  so  far  as  the  contract  was  unperformed  at  the  time  of  the 
assignment,  and  for  any  subsequent  breach  of  the  contract  the  as- 
signee only  would  be  liable.  Lane  v.  United  Oilcloth  Co.,  103  App. 
Div.  378,  92  N.  Y.  Supp.  1061.  The  court  erred  therefore  in  overrul- 
ing the  demurrers  on  the  ground  that  causes  of  action  had  been  im- 
properly united. 

[7]  The  plaintiff  does  not  allege  that  there  was  more  than  one 
breach  of  the  contract;  nor  does  it  definitely  allege  when  the  breach 
of  the  contract  on  which  the  action  is  predicated  arose.  Possibly  the 
inference  is  that  it  arose  after  the  assignment.  A  period  of  less  than 
three  months  elapsed  between  the  date  of  the  contract  and  the  date 
of  the  assignment,  and  plaintiff  alleges  that  the  failure  to  supply  the 
automatic  strapping  machines  was  by  both  defendants ;  and  it  is  spe- 
cifically alleged  that  the  breach  by  the  assignee  was  after  it  succeeded 
to  the  business.  Those  allegations,  I  think,  tend  to  show  that  the 
breach,  of  which  complaint  is  made,  occurred  subsequent  to  the  as- 
signment. It  would  seem  therefore  that  the  plaintiff  fails  to  show  a 
cause  of  action  against  the  Box  Strap  Company. 
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[8,  9]  Another  question  arises,  however,  with  respect  to  the  suffi- 
ciency of  the  allegations  concerning  the  liability  of  the  Steel  Com- 
pany, and  it  hinges  on  the  point  as  to  whether  the  allegations  that  that 
company  succeeded  to  the  business  and  interests  of  the  Box  Strap 
Company  and  has  assumed  its  assets  and  liabilities,  including  any  lia- 
bility upon  the  agreement,  are  sufficient  allegations  of  the  facts,  or 
whether  thev  constitute  allegations  of  legal  conclusions.  It  may  be 
that  those  allegations  are  sufficient  to  show  that  in  some  manner  or 
other  the  Steel  Company  acquired  the  assets  and  business  of  the  Box 
Strap  Company;  but  that  would  not  make  it  liable  primarily  for  the 
debts  and  obligations  of  the  Box  Strap  Company.  Its  liability  there- 
for would  be  limited  to  the  value  of  the  assets  thus  received  and  would 
accrue  only  after  the  creditors  exhausted  their  remedies  against  the 
Box  Strap  Company.  The  only  allegation  we  have,  therefore,  upon 
which  the  liability  of  the  Steel  Company  can  be  predicated,  if  at  all,  is 
the  bare  allegation  that  it  assumed  the  liability  of  the  Box  Strap  Com- 
pany. In  the  circumstances,  I  am  of  opinion  that  this  is  neither  an 
allegation  of  a  fact,  nor  an  allegation  of  a  conclusion  of  fact  from  any 
facts  fairly  stated  or  warranting  an  inference  to  that  effect.  It  is 
manifest  that  no  indictment  for  perjury  would  lie  on  this  allegation, 
for  if  stated  positively  it  may  well  be  merely  the  opinion  of  the  officer 
who  verified  the  pleading  that  such  is  the  legal  effect  of  an  assign- 
ment, or  other  transfer,  of  the  business,  and  for  aught  that  appears 
the  succession  of  the  Steel  Company  to  the  business  and  assets  of  the 
Box  Strap  Company,  intended  to  be  set  forth  by  these  allegations,  may 
have  rested  in  parol. 

It  is  possible  that  since  the  Box  Strap  Company,  the  original  party 
to  the  contract,  is  sued  and  a  violation  of  the  contract  is  alleged,  if  the 
plaintiff  has  failed  to  allege  facts  sufficient  to  show  liability  on  the " 
part  of  the  Steel  Company  on  the  theory  of  a  novation,  it  would  be 
entitled  to  recover  in  any  event  against  the  Box  Strap  Company.  We 
do  not,  however,  deem  it  necessary  to  express  a  decided  opinion  with 
respect  to  the  sufficiency  of  the  causes  of  action  attempted  to  be  al- 
leged against  either  defendant,  for  the  reason  that  the  amended  com- 
plaint is  so  inartistically  drawn  and  so  defective  in  many  respects  that 
doubtless  it  will  be  presented  in  a  different  form  when  amended  pur- 
suant to  the  leave  to  be  granted  on  sustaining  the  demurrers  on  the 
ground  of  misjoinder  of  causes  of  action. 

It  follows  therefore  that  the  order  should  be  reversed,  with  costs, 
and  the  demurrers  sustained,  with  leave  to  the  respondent  to  amend 
on  payment  of  the  costs  of  this  appeal  and  of  the  demurrer,  and  with 
leave  to  discontinue  as  to  either  defendant  on  payment  of  costs  to  such 
defendant.  All  concur. 
144N.T.S.— 66 
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BROOKSVILLB  GBANITH  CO.  T.  IiATTY  et  aL 
(Supreme  Court,  Special  Term,  New  Tork  County.    November,  1913.) 

1.  Abbionksnts.  (I  52*) — EQimABix  Assionmbnts. 

Defendant  firm  contracted  to  sell  and  ship  to  defendant  Lk  a  cargo -of 
paving  blocks,  but  before  shipping  asked  L.  to  Inform  plaintiff's  agent 
that,  on  receipt  of  the  blocks,  L.  would  pay  a  certain  sum  to  such  agent, 
to  be  applied  on  a  chattel  mortgage  executed  by  the  firm  to  plaintiff,  and 
that  plaintiff  demanded  a  letter  to  that  effect  before  it  would  release 
the  blocks.  L.  wrote  to  plaintiff's  agent,  stating  that  he  was  willing  to 
make  payment  as  requested,  and  about  the  same  time  had  a  conrersatloo 
with  an  officer  of  plaintiff  company  and  of  such  agent,  who  told  Li.  that 
plaintiff  held  a  chattel  mortgage  on  the  blocks,  but  agreed  to  release  It 
if  L.  paid  the  purchase  price  to  the  agent  company.  Beld,  that  the  letter 
written  by  defendant  firm  to  L.  constituted  an  equitable  assign ment  of 
the  proceeds  of  the  shipment  to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Assignments,  Cent;  Dig.  H  107-111; 
Dec  Dig.  i  62.*] 

2.  ASSIOnKENTS    (§    S6*) — EQUITABUE    AsSIONinNTS — CORSIDERATIOX. 

There  was  a  sufficient  consideration  for  the  agreement  that  the  amount 
to  become  due  upon  delivery  of  the  blocks  should  be  paid  to  plaintiff. 

[Ed.  Note — For  other  cases,  see  Assignments,  Cent.  Dig.  S|  113-115: 
Dec.  Dig.  {  66.»] 

3.  ATTAcnjoiNT  (§  180*) — Pbopebtt  Subject — Puob  Clahis. 

If  an  equitable  assignment  was  not  fraudulent  as  to  creditors.  It  would 
be  superior  to  the  Interest  acquired  on  an  attachment  subsequently  levied. 

[Ed.  Note. — For  other  cases,  see  Attachment,  Cent  Dig.  S|  453,  550-573 ; 
Dec.  Dig.  f  180.»] 

4.  Equity  (i  43*) — EqurrABLE  Assionmbnts — Enfobckmekt. 

A  court  of  equity  had  Jurisdiction  to  enforce  an  equitable  assignment 
of  the  purchase  price  of  a  cargo  of  blocks  made  to  plaintiff,  who  held  a 
chattel  mortgage  against  the  assignor,  in  payment  thereof,  where  there 
were  rival  claimants  to  the  funds,  Irrespective  of  whether  the  assignee 
could  maintain  an  action  at  law  against  the  debtor. 

[Ed.  Note. — ^For  other  cases,  see  Equity,  Cent  Dig.  H  121-140,  164-166: 
Dec.  Dig.  !  43.*] 

5.  Assignments  (§  73*) — Equitable  AssiamtENX — Constbuction. 

The  assignment  only  gave  plaintiff  such  part  of  the  fund  as  was  suffi- 
cient to  discharge  the  balance  due  him  under  his  chattel  mortgage,  and 
would  not  entitle  him  to  satisfy  from  such  fund  other  and  onsecured 
debts. 

[Ed.  Note. — For  other  cases,  see  Assignments,  Cent  Dig.  |{  13&-142: 
Dec.  Dig.  i  73.*] 

Action  by  the  Brooksville  Granite  Company  against  Salvino  Lattj- 
and  others,  copartners  under  the  style  of  Latty  Bros.  Granite  Company. 
and  others.    Judgment  for  plaintiff. 

Claude  A.  Thompson,  of  New  York  City  (Alexander  Gordon,  of 
New  York  City,  of  counsel),  for  plaintiff. 

Charles  G.  Signor,  of  New  York  City,  for  defendants  Brothers 
Valley  Coal  Co.,  Julius  Harburger,  and  Henry  S.  Lanpher. 

GIEGERICH,  J.  The  plaintiff  seeks  to  enforce  an  equitable  assign- 
ment claimed  to  have  been  made  by  the  defendants  Latty  &  V5tz 

*For  other  cases  see  same  topic  &  I  laruBBB  In  Dee.  ft  Am.  Digs.  1907  to  data.  *  Rep'r  Indexea 
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to  him  of  the  purchase  price  of  a  cargo  o£  granite  blocks  sold  and  ship- 
ped by  Latty  &  Valtz  to  the  defendant  Lanpher.  The  plaintiff's  claim 
is  opposed  by  the  defendant  Brothers  Valley  Coal  Company,  who  have 
obtained  a  judgment  against  the  defendants  Latty  &  Valtz  and  have 
caused  a  levy  to  be  made  upon  the  said  indebtedness  of  Lanpher  to 
them.  The  first  point  at  issue  is  whether  an  equitable  assignment  was 
proved.  The  plaintiff  gave  evidence  that  the  defendants,  doing  busi- 
ness under  the  firm  name  of  Latty  Bros.  Granite  Company,  contracted 
to  sell  and  ship  from  Maine  to  the  defendant  Lanpher  in  New  York 
a  cargo  of  stone  paving  blocks.  Before  shipping  the  blocks,  the  Latty 
Bros.  Granite  Company  wrote  to  Lanpher  and  asked  him  to  inform 
John  T.  Brady  &  Co.,  acting  as  agent  for  the  plaintiff,  that  upon  receipt 
of  the  blocks  Lanpher  would  pay  $1,500  to  Brady  &  Co.,  to  be  applied 
to  a  chattel  mortgage  held  by  the  plaintiff  and  made  by  the  defendants 
Latty  &  Valtz  to  them  to  secure  the  payment  of  the  sum  of  $2,546.29, 
and  further  stated  that  the  plaintiff  wished  to  have  such  a  letter  before 
they  would  release  the  blocks  from  the  wharf  to  the  vessel.  Accord- 
ingly, Lanpher  wrote  a  letter  to  Brady  &  Co.  stating  the  conditions  of 
the  purchase  and  that  he  was  willing  to  make  payment  as  requested  to 
the  Brady  Company  provided  he  received  a  cargo  sufficiently  large  to 
make  that  amount  due.  At  about  the  time  these  letters  were  written, 
Lanpher  had  a  conversation  with  one  Dordan,  who  was  an  officer  both 
of  the  Brady  and  Brooksville  Companies,  and  who  informed  Lanpher 
that  the  Brooksville  Company  held  a  chattel  mortgage  on  the  blocks, 
but  expressed  his  willingness  to  release  the  blocks,  which  were  then  in 
the  possession  of  the  Brooksville  Company,  if  Lanpher  would  agree 
to  pay  the  purchase  price  to  the  Brady  Company,  Subsequent  to 
Lanpher's  agreement  to  make  such  payment,  the  plaintiff  released 
the  stone  from  the  chattel  mortgage  and  granted  permission  to  ship. 
The  blocks  were  accordingly  shipped  on  November  "^ ,  1912,  and  were 
received  by  Lanpher  on  November  21,  1912.  Payment  under  the  terms 
of  the  contract  became  due  60  days  after  shipment,  namely,  on  January 
6,  1913.  The  defendant  Brothers  Valley  Coal  Company,  learning 
from  Lanpher  that  these  moneys  would  shortly  become  due  from 
Lanpher  to  Latty  Bros.,  commenced  an  action  against  them  in  the 
City  Court  of  the  City  of  New  York  to  recover  the  sum  of  $743.70, 
with  interest,  claimed  to  be  due  for  coal  sold,  and  caused  an  attach- 
ment to  be  levied  on  December  31,  1912,  on  such  indebtedness. 

[1]  I  am  of  the  opinion  that  the  letter  of  October  15,  1912,  written 
by  the  Latty  Bros,  to  Lanpher  requesting  him  to  notify  Brady  &  Co. 
that  he  would  pay  them  the  proceeds  of  this  shipment  to  be  applied  on 
the  mortgage  held  by  the  plaintiff,  under  all  the  circumstances  shown, 
constituted  an  equitable  assigiunent.  Brill  v.  Tuttle,  81  N.  Y.  454,  37 
Am.  R^.  515. 

[2]  There  was  a  plain  agreement  that  the  amount  to  become  due  for 
the  delivery  of  the  stone  should  be  paid  to  the  plaintiff  and  there 
was  a  sufficient  consideration  for  such  agreement.  The  argument  that 
Latty  Bros,  did  not  release  Lanpher  from  his  obligation  to  them,  and 
that  the  plaintiff  did  not  release  Latty  Bros,  from  their  obligation  to 
it,  and  that  Lanpher  never  made  a  binding  agreement  to  pay  the  plain- 
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tiff,  and  other  similar  arguments,  are  based  upon  a  misapprehension  of 
the  true  nature  of  the  transaction.  Such  things  are  not  necessary  ele- 
ments of  an  equitable  assignment  of  a  debt  to  becrane  due. 

[3]  Equally  without  merit  is  the  claim  that  the  attachment,  since 
levied  before  the  debt  became  due,  is  superior  to  the  equitable  assign- 
ment previously  made.  In  Williams  v.  Ingersoll,  89  N.  Y.  508,  523, 
speaking  of  the  rival  rights  of  an  equitable  assignee  and  an  attaching 
creditor,  the  court  cited  with  approval  Dix  v.  Cobb,  4  Mass.  508,  in 
which  it  was  said  that  upon  the  assignment  the  equitable  interest  in  the 
debt  as  between  the  parties  to  it  immediately  passed  to  the  assignee,  and 
that  if  the  assignor  had  afterward  recovered  the  debt  he  would  be 
obliged  to  pay  it  over  to  the  assignee,  and  that  an  attaching  creditor 
stood  on  no  better  footing  than  his  debtor  (the  assignment  not  being 
fraudulent  as  to  creditors),  and  attached  the  property,  subject  to  all 
lawfully  existing  liens  created  by  his  debtor,  and  that,  if  the  debtor 
had  no  equitable  interest  remaining,  the  creditor  would  not  acquire 
any  by  his  attachment.  The  Court  of  Appeals  in  the  same  case  ap- 
proved Muir  V.  Schenck,  3  Hill,  228,  38  Am.  Dec.  633,  wherein  it  was 
said  that  the  question  between  a  previous  assignee  and  a  subsequent  at- 
taching creditor  was  the  same  in  principle  as  between  conflicting  as- 
signees and  that  the  one  prior  in  point  of  time  had  the  better  right. 
See,  also,  Fairbanks  v.  Sargent,  104  N.  Y.  108, 9  N.  E.  870,  6  L.  R.  A 
475,  58  Am.  Rep.  490. 

[4]  The  defense  that  the  plaintiff  ought  not  to  be  permitted  to 
maintain  this  action  in  equity  because  it  has  an  adequate  remedy  at 
law  is  not  good.  Whether  it  could  maintain  an  action  at  law  against 
Lanpher  need  not  be  decided.  As  there  are  rival  claimants  to  the 
fund,  a  court  of  equity,  with  all  the  necessary  parties  present,  is  mani- 
festly the  proper  forum.  So  far  as  concerns  the  claim  that  the  evidence 
shows  fraud  on  the  part  of  the  plaintiff  in  taking  the  assignment  in 
suit,  it  is  enough  to  say,  without  discussing  the  facts,  that  the  evidence 
does  not  so  impress  me.  Indeed,  there  is  hardly  enough  to  raise  a  sus- 
picion of  fraud.  The  plaintiff  was  diligent  in  taking  security  for  his 
debt  and  for  this  cannot  be  blamed. 

[5]  I  cannot,  however,  accede  to  the  assertion  by  the  plaintiff  of  a 
right  to  take  out  of  the  fund  anything  more  than  the  amount  due  on  its 
chattel  mortgage.  The  fact  that  Latty  Bros,  owe  them  other  and  un- 
secured debts,  more  than  enough  to  absorb  the  excess  of  the  fund 
above  the  balance  due  on  the  debt  secured  by  the  mortgage,  is  imma- 
terial. A  proper  construction  of  the  assignment  limits  its  effect  to  such 
part  of  the  fund  as  suffices  to  discharge  the  balance  due  under  the 
mortgage. 

Judgment  for  the  plaintiff  as  indicated,  without  costs  to  any  partj-. 
Present  requests  for  findings,  with  proof  of  service,  within  five  days 
after  the  publication  of  this  opinion.  Briefs  in  relation  to  such  re- 
quests may  be  left  with  the  clerk  within  two  days  after  such  service,  at 
the  expiration  of  which  time  all  papers  are  to  be  submitted. 
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(82  Mlsa  Bep.  618.) 

GRAY  T.  HEINZE  et  at 

(Supreme  Court,  Special  Term,  Monroe  County.    November,  1913.) 

1.  CORPOBATIORB  (S  30*) — PrOHOTEBS — LlABIUTT   FOB  FBAUDXTLENT  ACTS. 

Where  promoters  of  a  railroad  corporation  consiiired  to  fraudulently 
subscribe,  pay  in,  and  withdraw  the  money  required  by  statute. to  obtain 
a  certificate  of  public  necessity,  without  which  nothing  contemplated  by 
the  incorporation  could  be  done,  they  could  be  held  liable,  in  a  subsequent 
action  by  a  receiver  of  the  corporation  for  breach  of  duty  as  directors,  to 
account  for  the  corporate  property,  though  they  did  not  become  directors 
of  the  corporation  until  after  the  money  was  paid  in  and  the  resolution 
for  its  withdrawal  adopted  by  the  directors,  and  though  others  helped 
raise  the  money  and  share  in  its  return. 

[Ed.  Note.'— For  other  cases,  see  Corporations,  Cent  Dig.  g{  87-100; 
Dec.  Dig.  i  30.*] 

2.  COBPOBATIONS  (i  307*) — DlBBCTOBS — NaTUBE  OF  OFFICE. 

Directors  are  the  agents  of  the  corporation  in  its  dealings  with  tliird 
persons,  but  as  to  the  corporation  they  are  trustees  holding  its  property 
and  chargeable  with  the  duty  of  using,  managing,  and  expending  it  in  the 
corporation's  business  and  for  its  benefit. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  |g  1350,  1351 ; 
Dec.  Dig.  S  307.*] 

3.  Tbusts  (J  289") — ^Tbustek — Dutt  to  Account. 

A  trustee  must  account  for  property  of  the  cestui  que  trust  within  his 
possession  or  under  his  controL 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  |  406;  Dec.  Dig.  i 
289.»] 

4.  COKPOBATIONS  ({  319*) — ACTION  AGAINST   DlBBCTOBS — EQITITABUe  RELIKF. 

In  a  single  action  against  directors  of  a  corporation  for  a  breach  of 
their  duty  pursuant  to  a  conspiracy  existing  at  the  formation  of  the  corpo- 
ration and  for  an  accounting  of  the  property  affected  by  such  breach,  the 
court  may  go  to  the  bottom  of  the  wrong,  and  work  out,  in  such  form  as 
the  facts  require,  all  the  relief  called  for;  and  hence  It  is  not  a  bar  to 
such  action  that  all  the  defendants  are  not  equally  affected  by  the  cause 
of  action. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  g§  1415,  1416- 
1425;   Dec.  Dig.  S  319.*] 

5.  GoRPOBATioNs  (§  560*) — ^Action  Against  Dibectobs — Right  to  Eqihtable 

Kelief. 

In  an  action  by  the  receiver  of  a  corporation  for  an  accounting  of  prop- 
erty in  the  hands  of  its  directors,  the  complainant  Is  entitled  to  remedies 
which  a  court  of  equity  can  give,  although  the  amount  is  known. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {{  2253-2260, 
2262;    Dec.  Dig.  i  660.»] 

6.  Judgment  (§  252*) — Relief— Confobmitt  to  Pbateb. 

A  prayer  for  relief  is  never  conclusive,  but  the  pleader  Is  entitled  to 
such  relief  as  the  evidence  under  the  pleadings  represents. 

[Ed.  Note. — For  other  cases,  see  Jndgmeut  Cent  Dig.  U  441.  442 :  Dec 
Dig.  S  252.*] 

7.  Pleading  (J  192*)— Complaint — Sufficbbnot — Supebfluous  Axxkqations 

Superfluous  allegations  necessary  to  equity  will  not  render  demurrable 
a  comi)1aint  in  an  action  on  the  law  side  of  the  court 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  SI  408-427:  Dec 
Dig.  i  192.*]  ' 


•For  otber  rasas  see  sun*  topic  A  I  mriiBis  in  Dee.  A  Am.  Digs.  1907  to  dsts,  *  Rsp'r  ladszm 
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Action  ^  William  C.  Gray,  as  receiver  of  the  Rochester,  Coming 
&  Elmira  Traction  Company,  against  Otto  C.  Heinze  and  others.  On 
motion  for  judgment  on  the  complaint  and  the  several  demurrers  of 
the  defendants.    Motion  granted. 

Abraham  Benedict,  of  New  York  City,  and  Harlan  W.  Rippey,  of 
Rochester,  for  plaintiff. 
Wales  F.  Severance,  of  New  York  City,  for  defendants. 

BENTON,  J.  This  is  a  motion  for  judgment  on  the  pleadings  which 
are  the  complaint  and  demurrer  of  said  defendants  severally  made. 
Every  allegation  of  fact  in  the  complaint  and  all  reasonable  inferences 
therefrom  are  admitted.  If  then  a  cause  of  action  in  plaintifiE's  favor 
against  a  defendant  is  stated,  by  demurring  he  admits  it  and  practically 
confesses  judgment. 

The  coim)laint  alleges  the  organization  of  the  Rochester,  Coming 
&  Elmira  Traction  Company,  a  domestic  corporation,  about  July  25, 
1906,  pursuant  to  the  Railroad  Law,  to  build  an  electric  surface  rail- 
road from  Rochester  to  Elmira,  120  miles,  upon  which  no  substantial 
work  was  ever  done.  It  alleges  the  due  appointment  of  plaintiff  as 
permanent  receiver  of  said  company.  It  alleges  the  directorship  of 
each  defendant,  the  beginning  and  duration  of  his  term.  All  the  de- 
fendants, except  Heinze,  Gifford,  and  Wolf,  were  named  in  the  cer- 
tificate of  incorporation.  It  alleges  Heinze  and  Schultze  were  the  pro- 
moters of  said  company  and  furnished  all  or  nearly  all  the  $1^,000 
necessary  to  be  paid  in  to  obtain  the  certificate  required;  the  others 
being  called  clerks,  attorneys,  and  associates  of  said  Heinze  and 
Schultze.  It  alleges  a  conspiracy  of  all  the  defendants  formed  at  or 
shortly  before  the  organization  of  the  company  to  evade  the  statute  in 
requiring  payment  of  at  least  $1,000  per  mile  in  good  faith  and  in 
cash  upon  the  capital  stock  and  to  deceive  the  railroad  commissioners, 
and  the  Appellate  Division  of  the  Supreme  Court,  and  to  enable 
Heinze  and  Schultze  after  the  issuance  of  said  certificate  to  withdraw 
and  retake  from  the  company  the  said  $120,000.  It  alleges  subscrip- 
tions to  capital  stock  of  at  least  $1,000  per  mile  and  being  at  least  10 
per  cent,  of  the  minimum  amount  of  capital  stock  authorized  by  law 
and  payment  thereof  in  pretended  compliance  with  the  statute  to  the 
certificate  directors.  It  alleges  that  pursuant  to  said  conspiracy  Heinze 
and  Schultze  paid  or  caused  to  be  paid  said  $120,000  to  said  board  of 
directors,  who  deposited  it  with  the  Knickerbocker  Trust  Company  at 
interest  subject  to  check,  the  account  in  form  being  with  "Directors  of 
Rochester,  Coming  &  Elmira  Traction  Company,"  and  thereupon  said 
board  of  directors  authorized  the  president  and  treasurer,  viz.,  Schultze 
and  Abel,  to  withdraw  any  or  all  of  it.  It  alleges  the  ap(>licatiGn  for 
the  certificate,  the  refusal,  the  order  of  the  Appellate  Division,  and  the 
appeal  to  the  Court  of  Appeals  directing  the  issue  of  said  certificate, 
all  of  which  occurred  between  August  22,  1906,  and  July  22,  1907.  It 
alleges  that  between  January  25,  1907,  and  March  23,  1907,  with  the 
knowledge  and  consent  of  all  the  directors  then  in  office,  $115,000  of 
said  money  was  paid  said  Heinze  and  Schultze  and  converted  to  tiieir 
use,  and  bietween  March  23,  1907,  and  September  20,  1907,  the  remain- 
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ing  $5,000  was  so  paid  them,  all  pursuant  to  said  conspiracy.  It  al- 
leges Heinze  was  a  director  from  November  21,  1906,  to  February  27, 
1908,  Schultze  from  July  26,  1906,  to  February  27,  1908,  Eckstein  for 
the  same  time,  Geer  from  July  26,  1906,  to  date,  and  Gifford  from 
September  18,  1906,  to  February  27,  1908.  It  alleges  that  as  part  of 
the  certificate  of  incorporation  Schultze  and  Geer  and  Eckstein  sev- 
erally made  oath  that  said  $120,000,  being  at  least  10  per  cent,  of  the 
minimum  capital  stock  authot;ized,  had  been  in  good  faith  subscribed 
and  paid  in  cash  to  the  directors.  It  alleges  that  the  payment  of  s<^id 
$120,000  stripped  the  corporation  of  practically  all  its  property.  It 
alleges  that  none  of  the  defendants  has  accounted  for  the  moneys 
wrongfully  abstracted  and  diverted  as  aforesaid  and  that  plaintiff  has 
no  adequate  remedy  at  law.  It  asks  that  defendants  account  for  and 
pay  over  to  plaintiff  all  moneys  wrongfully  abstracted  or  diverted  by 
them. 

[1]  The  question  raised  by  the  demurrer  in  each  case  is:  Does  the 
complaint  state  facts  sufficient  to  constitute  a  cause  of  action,  and,  if 
so,  have  causes  of  action  been  improperly  united?  The  gist  of  the  ac- 
tion is  conspiracy  to  fraudulently  subscribe,  pay  in,  and  withdraw  the 
money  required  by  the  statute  to  obtain  the  certificate  of  public  neces- 
sity without  which  nothing  contemplated  by  the  incorporation  could  be 
done.  True,  neither  Heinze  nor  Gifford  was  a  director  when  the  mon- 
ey was  paid,  and  the  resoFution  for  its  withdrawal  was  adopted  by  the 
directors ;  but  Heinze  was  the  promoter  who  raised  the  mon^  pur-. 
suant  to  the  alleged  conspiracy  with  knowledge  of  its  fraudulfht  ptir- 
pose  and  when  he  became  a  director  consented  to  its  whhdrawal  and 
wrongfully  and  with  knowledge  received  it.  It  matter^  not  that  ethers 
helped  raise  it  and  shared  in  its  return.  The  all^tiohs  of  conspiracy, 
knowledge,  and  consent  are  sufficient  to  put  Gim>rd  to  his  answer  or 
warrant  a  judgment  against  him. 

There  may  be  different  degrees  of  pafticipation  in  the  disposition 
of  the  property,  but  the  dealings  are  had  with  the^  property  of  the  cor- 
poration and  tiie  duty  in  such  dealing  is  owed  by  the  trustees  to  it; 
consequently  the  act  whicli  furnishes  t£e  ground  of  action  is  the  breach 
of  duty,  and  an  accounting  is  asked  of  tiie  property  affected  by  stich 
breach.  Mabon  v.  Miller,  81  App.  Div.  10,  80  N.  Y.  Supp.  979.  Every 
person  who  enters  into  the  common  design  is  in  law  a  party  to  every 
act  previously  or  subsequently  done  by  any  of  the  others  in  pursuance 
of  it.    8  Cyc.  658. 

[2]  Directors  are  theagentsof  the  corporation  in  its  dealings  with 
third  persons,  but  they  are  trustees  in  relation  to  the  corporation  for 
they  hold  its  property_and  are  charged  with  the  duty  of  using,  manag- 
ing, and  expending  it  in  its  business  and  for  its  benefit.  Mabon  v. 
Miller,  81  App.  Div.  10,  17,  80  N.  Y.  Supp.  979;  Bosworth  v.  Allen. 
168  N.  Y.  157,  164,  61  N.  E.  163,  55  L.  R.  A.  751,  85  Am.  St.  Rep. 
667.  Directors  are  trustees  for  tiie  stockholders.  10  Cyc.  787;  Bliss 
v.  Matteson,  45  N.  Y.  22. 

[i]  It  is  elementary  that  a'  trustee  must  account  for  proj)etty  of 
the  cestui  que  trust  within  his  possiession  or  under  his  control.  A  ces- 
tui que  trust  may  sue  at  law,  but  he  heied  not 
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[4]  Even  if  all  are  not  equally  affected  by  the  cause  of  action,  that 
is  not  a  bar  for : 

"In  a  single  equitable  action  the  court  may  go  to  the  bottom  of  the  wrong, 
and  work  out,  In  such  form  as  the  facts  require,  all  the  relief  called  for  by 
the  conspiracy  of  the  defendants  against  the  corporation  toward  which  they 
stood  as  trustees."    Bosworth  v.  Allen,  supra. 

This  case  is  not  at  all  in  conflict  with  the  rule  stated  in  Higgins  v. 
Tefft,  4  App.  Div.  62,  38  N.  Y.  Supp.  716,  that: 

"Conceding  all  the  facts  as  alleged,  there  would  be  no  sum  of  money  to 
which  these  defendants  or  either  of  them  would  be  held  liable  to  accoant." 

For  we  have  a  specific  sum,  definite  in  amount,  $120,000,  in  the  hands 
of  the  trustee  directors  and  to  which  they  seem  to  have  had  the  legal 
title.  It  is  more  than  a  pure  action  for  damages  for  wrongful  or  neg- 
ligent acts  for  which  a  money  judgment  for  damages  is  the  adequate 
remedy. 

[6,  ■]  The  corporation  seeks  an  accounting  for  its  property  in  the 
hands  of  its  directors.  Although  the  amount  is  known,  ib&  corpora- 
tion is  entitled  to  the  remedies  a  court  of  equity  can  give.  Plainly,  it 
seems  to  me,  the  action  lies  irrespective  of  the  statute.  Laws  of  1913, 
c.  633.  That  act  in  precise  terms  makes  directors  liable  in  equity  "to 
account  for  injury  to  or  losses  of  the  funds,  assets  or  property  of  the 
corporation  caused  by  or  through  any  neglect  or  failure  of  the  defend- 
ants to  perform  or  for  violation  of  their  duties."  The  complaint  is 
within  the  terms  of  this  act.  But  one  cause  of  action  is  allied.  "The 
facts  may  give  either  an  action  at  law  or  a  suit  in  equity."  Bosworth 
v.  AUeti,  supra.  The  addition  of  allegations  of  inadequacy  of  the  rem- 
edy at  law  and  the  prayer  for  relief  complete  "the  facts  sufficient"  to 
constitute  a  cause  of  action  in  equity.  It  would  be  absurd  to  hold  they 
prevent  the  relief  they  must  be  allied  to  get.  The  prayer  for  relief 
is  never  conclusive.  A  party  is  entitled  to  such  relief  as  the  evidence 
under  the  pleadings  represent. 

[7]  Even  if  the  action  were  upon  the  law  side  of  this  court,  super- 
fluous allegations  necessary  to  equity  would  nbt  make  a  complaint  oth- 
erwise good  demurrable.  31  Cyc.  293.  A  cause  of  action  is  not  nec- 
essarily a  single  transaction,  generally  is  not.  Transactions  that  re- 
late to  the  same  matters,  have  the  same  subject,  and  are  connected  to- 
gether in  equity,  constitute  a  single  transaction.  Mabon  v.  Miller,  81 
App.  Div.  10,  20,  80  N.  Y.  Supp.  979. 

That  the  complaint  states  a  cause  of  action  at  law  is  not  questioned 
and  cannot  be  successfully.  It  is  therefore  in  this  court  of  right  and 
entitled  to  trial.  If  not  an  equity  cause,  the  remedy  of  removal  to  the 
law  calendar  by  motion  is  simple,  speedy,  and  effective.  In  such  case 
to  throw  the  case  out  by  demurrer,  compel  amendments,  and  impose 
costs  seems  to  me  servile  and  unjust  subservience  of  justice  to  tech- 
nicality. If  the  complaint  states  a  cause  of  action  as  it  concededly 
does,  how  can  it  be  successfully  demurred  to  on  the  ground  it  does  not? 
That  is  judicial  legislation.  It  is  safe  to  say  Black  v.  Vanderbilt,  70 
App.  Div.  16,  74  N.  Y.  Supp.  1095,  will  not  be  followed.  Its  authority 
has  been  questioned.     Sims  v.  Farson,  157  App,  Div.  38,  141  N.  Y. 
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Supp.  673;  Squiers  v.  Thompson,  73  App.  Div.  552,  76  N.  Y..Supp. 
734,  affirmed  172  N.  Y.  652,  65  N.  E.  1122. 

The  motion  is  granted,  with  $10  costs. 

Motion  granted,  with  $10  costs. 


COLUGAN  V.  CITY  OF  NEW  YORK, 
(Snpreme  Court,  Trial  Term,  Orange  County.    December,  1918.) 

Costs  (§  164*)— iNSTBtrcTiows — Additional  Allowanok. 

PlalDtUrs  Intestate  was  killed  at  the  bottom  of  a  deep  shaft,  which 
defendant  was  excavating,  by  a  falling  rock,  dislodged  from  the  dde.  It 
.  appeared  that  rocks  shot  ont  of  the  side  of  the  shaft  with  an  explosion, 
and  that  there  were  many  precautions  taken  to  prevent  injuries.  The 
first  trial,  resulting  in  a  disagreement,  consumed  two  days,  the  second 
three,  and  the  last  eleven.  In  all  of  them  the  questions  depended  largely 
upon  expert  testimony.  Held,  that  the  case  was  an  unusual  or  extraordi- 
nary one  within  the  purview  of  Code  Civ.  Proc.  %  3253,  authorizing  an  ad- 
ditional allowance. 

[Bd.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  ||  020-636 ;  Dec  Dig. 
f  164.»] 

Action  by  Rose  M.  Colligan,  as  administratrix  of  the  estate  of  James 
H.  Colligan,  deceased,  against  the  City  of  New  York  upon  motion 
for  additional  allowance.    Motion  granted. 

See,  also,  156  App.  Div.  915,  141  N.  Y.  Supp.  1113. 

Benjamin  W.  Moore,  of  New  York  City,  and  Robert  H.  Bamett  and 
Albert  H.  F.  Seeger,  both  of  Newburgh,  for  plaintiff. 

Archibald  R.  Watson,  Corp.  Counsel,  and  Josiah  A.  Stover,  both  of 
New  York  City,  and  Henry  Kohl,  of  Newburgh,  for  defendant. 

MORSCHAUSER,  J.  Upon  a  verdict  of  $11,000  being  rendered  in 
favor  of  the  plaintiif  against  the  defendant,  a  motion  was  made  for 
an  additional  allowance.  The  action  was  for  the  recovery  of  damages 
for  the  death  of  the  plaintiflE's  intestate,  on  the  ground  of  the  alleged 
negligence  of  the  defendant  and  its  superintendent. 

The  deceased  was  fatally  injured  by  a  large  rock  which  shot  or  fell 
from  the  unprotected  sides  of  a  shaft  which  the  defendant  was  en- 
gaged in  sinking  at  the  town  of  Cornwall,  N.  Y.  The  accident  occurred 
about  10:30  o'clock  on  the  night  of  January  10,  1911,  while  deceased 
was  engaged  in  defendant's  service  at  the  bottom  of  the  shaft  in  the 
capacity  of  shift  boss  or  mining  foreman.  At  that  time  the  shaft  had 
been  excavated  or  sunk  to  an  approximate  depth  of  1,080  feet.  The 
negligence  charged  against  the  defendant  was  that  a  defect  existed  in 
the  condition  of  its  ways,  work,  or  plant,  and  it  was  claimed  on  the 
part  of  the  plaintiflf  that  the  defendant  did  not  properly  protect  and 
sheet  the  sides  of  the  shaft,  and  left  the  same  open  and  exposed 
above  the  bottom  of  the  shaft,  so  that  a  large  rock  fell  or  shot  from  the 
sides  thereof,  striking  the  plaintiif,  and  inflicting  fatal  injuries  upon 
him  from  which  injuries  he  died. 

•For  other  c«MS  bm  nun*  topic  *  i  iruiiBBa  is  Dae.  ft  Am.  Dlci.  1M7  to  dato,  *  Rop'r  ladozw 
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The  plan  adopted  by  the  defendant  was  proper  and  sufficient,  bat  the 
plan  and  method  was  not  carried  out,  in  that  the  defendant  neglected 
to  properly  place  sheeting  for  such  a  space  above  the  bottom  of  the 
shaft  as  was  necessary  to  protect  its  employ&  who  were  at  work  in  the 
bottom  thereof.  Negligence  was  also  charged  on  the  part  of  the 
mining  superintendent  who  was  in  charge  of  the  sinking  of  the  shaft 
There  were  three  trials.  The  first  trial  was  in  December,  1911,  occupy- 
ing two  days,  and  resulted  in  a  disagreement  of  the  jury.  The  second 
trial  was  held  in  February,  1913,  occupying  three  days,  resulting  in  a 
verdict  of  $11,000  in  favor  of  the  plaintiff.  On  appeal  the  judgment 
entered  was  reversed  as  being  against  the  weight  of  evidence  and  a 
new  trial  granted.  155  App.  Div.  475,  140  N.  Y.  Supp.  271.  This 
trial  occupied  eleven  days.  At  the  first  trial  16  witnesses  were  sworn 
and  examined  by  the  parties,  19  on  the  second  trial,  and  36  on  the 
third;  and  on  each  trial  the  issues  were  sharply  contested.  Several 
division  engineers  were  sworn  on  the  last  trial,  and  their  testimony 
involved  various  records  and  measurements,  and  the  testimony  given 
by  these  engineers  on  the  former  trials  were  examined  at  great  length 
requiring  much  time  and  examination. 

The  examination  of  the  testimony  of  the  defendant's  engineers  and 
superintendent  on  the  two  preceding  trials,  and  the  preparation  for 
their  cross-examination  on  this  trial,  required  a  great  deal  of  labor, 
examination,  and  care.  The  defendant's  proof,  as  well  as  the  direct 
and  cross  examination  of  the  engineers,  was  largely  of  a  scientific  and 
technical  nature,  and  it  was  necessary  to  have  recourse  to  maps,  draw- 
ings, reports,  and  other  documentary  evidence  upon  the  direct  and 
cross  examination  of  these  scientific  and  learned  witnesses. 

When  the  shaft  was  excavated  to  a  depth  of  about  400  or  500  feet, 
rocks  from  the  sides  thereof  began  to  fall  or  shoot  out  at  diflferent 
intervals,  and  these  falling  rocks  were  called  by  the  employes  "shooting 
rocks."  As  the  rock  shot  or  fell  from  the  side  of  the  shaft,  it  would 
be  followed  by  a  loud  report  "like  a  gun  on  a  battleship,"  as  some  of 
the  witnesses  said.  From  the  place  where  the  rock  shot  or  fell,  the 
place  it  left,  as  well  as  the  space  around  the  side  of  the  opening,  was 
covered  with  a  sort  of  white  substance  like  flour.  The  deeper  the 
shaft  was  sunk,  the  more  frequent  became  the  shooting  or  falling 
rocks. 

This  peculiar  phenomenon  of  the  shooting  or  falling  rock,  so  called, 
from  the  sides  of  the  shaft  for  a  long  time  prior  to  the  accident  was 
involved  in  this  action.  The  manner  in  which  the  defendants  devised 
a  plan  to  meet  these  unusual  conditions  was  to  place  steel  sheeting  on 
the  sides  of  the  shaft  to  protect  the  miners  working  at  the  bottom  from 
injury,  and  the  manner  in  which  this  work  was  carried  on,  as  well 
as  the  numerous  details  after  the  abandonment  of  the  wooden  protec- 
tion, involved  a  great  deal  of  examination,  study,  and  care,  so  that  the 
entire  situation  became  novel  and  extraordinary.  The  minutest  detail 
of  the  excavating  of  the  shaft,  as  well  as  the  progress  of  the  work,  had 
to  be  examined  fully,  and  extraordinary  care  in  the  details  was  of  the 
utmost  importance,  for  the  proper  preparation  of  the  trial  by  cotmsd. 
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and  the  examination  of  the  witnesses  during  the  trial  This  was  neces- 
sary so  as  to  properly  facilitate  the  trial. 

Counsel  on  both  sides  had  the  case  well  in  hand,  and  therefore  there 
was  no  interruption  during  the  progress  of  the  trial,  because  of  lack 
of  familiarity  with  the  facts  that  each  sjde  desired  to  present;  other- 
wise the  trial  would  have  taken  much  longer.  This  was  not  an  ordi- 
nary negligence  case;  it  was  difficult  and  extraordinary  and  involved 
something  unusual,  requiring  more  than  ordinary  labor  and  preparation 
by  counsel. 

Howard  v.  Rome  &  Turin  Plank  Road  Co.,  4  How.  Prac.  416,  was  an 
action  to  recover  for  the  building  of  defendant's  road.  The  trial  of  the 
issues  was  before  a  referee  and  occupied  four  to  five  days.  The  plain- 
tiff recovered  judgment  and  was  granted  an  additional  allowance.  Said 
the  court,  at  page  416  of  4  How.  Prac. : 

"Tbls  Is  a  clear  case  for  the  allowance.  Tbe  fact  that  the  trial  lasted  four 
or  ttve  days  is  enough  to  render  it  'extraordinary,'  within  the  meaning  of  ttke 
statute." 

In  Fort  ▼.  Gooding,  9  Barb.  388,  an  action  against  executors  to 
recover  on  a  claim  against  their  testator,  15  or  16  days  were  occupied 
before  the  referee  and  33  witnesses  examined.  The  plaintiff  was 
granted  an  extra  allowance.    Said  the  court  at  page  395 : 

"But  I  am  of  opinion  that  an  action  of  this  kind,  which  is  so  defended  as  to 
consume  16  days,  is  an  extraordinary  case,  Justifying  an  extra  allowance.  The 
regular  fee  bill  affords  ho  adequate  compensation  for  professional  services  in 
such  a  cause." 

In  MiUer  v.  Clary,  147  App.  Div.  255,  127  N.  Y.  Supp.  897,  131  N. 
Y.  Supp.  1129,  133  N.  Y.  Supp.  1101,  the  plaintiff  brought  an  equitable 
action  to  compel  the  defendant  to  furnish  him  power  and  also  for 
damages,  and  a  counterclaim  of  $10,000  was  also  interposed  by  de- 
fendant. Plaintiff  succeeded,  and  an  extra  allowance  of  $500  was 
granted  and  affirmed  by  the  Appellate  Division.  Said  the  court  at 
page  267  of  147  App.  Div.,  at  page  1102  of  133  N.  Y.  Supp.: 

"This  motion  should  be  granted,  for  the  case  was  both  difficult  and  extraor- 
dinary, not  only  because  of  the  Intricate  questions  of  law  involved,  but  also 
because  of  the  intricate  and  nnnsnal  questions  of  fact  which  were  involved  In 
this  litigatiOD.  Code  Civil  Procedure,  $  3253;  American  Fruit  Product  Co.  v. 
Ward,  113  App.  Div.  824  [99  N.  Y.  Supp.  717J." 

In  American  Fruit  Product  Co.  v.  Ward,  113  App.  Div.  319,  324,  99 
N.  Y.  Supp.  717, 721,  affirmed  190  N.  Y.  533,  83  N.  E.  1122,  the  plain- 
tiff sought  to  recover  $48,200,  damages  for  alleged  breach  of  guaranty. 
The  case  was  tried  before  a  referee,  who  found  in  favor  of  the  defend- 
ant, and  the  defendant  was  allowed  $500  additional  allowance.  The 
order  for  additional  allowance  was  affirmed.    Said  the  court : 

"The  plaintiff  also  complains  of  tbe  extra  allowance  of  $600  costs  granted 
by  the  court  to  the  defendant  Its  counsel  urges  that  there  were  no  dUhcult 
questions  of  law  involved  tn  the  case.  That  is  clearly  so,  but  an  allowance 
does  not  depend  upon  whether  dUtlcult  questions  of  law  have  been  litigated, 
but  upon  the  question  whether  tbe  case  is  a  dlfUcult  and  extraordinary  one. 
•  *  *  It  may  be  difficult  and  extraordinary  because  of  the  questions  of 
fact  Inrolved,  as  well  as  for  any  other  reason.    To  my  mind  tUs  was  a  dlffi- 
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cult  and  extraordinary  case  for  that  reason,  and  therefore  we  should  not  In- 
terfere with  the  discretion  of  the  Special  Term  In  granting  the  allowance." 

In  United  Press  v.  New  York  Press  Co.,  ?5  App.  Div.  444,  54  N.  Y. 
Supp.  807,  affirmed  164  N.  Y.  406,  58  N.  E.  527,  53  L.  R.  A.  288. 
plaintiff  sought  to  recover  for  alleged  breach  of  contract,  case  tried 
before  the  court  and  jury,  and  by  the  direction  of  the  court  the  jury 
rendered  a  verdict  for  the  plaintiff  for  six  cents  damages  and  granted 
the  defendant  an  additional  allowance  of  five  per  cent  The  plaintiff 
excepted.  This  judgment  was  affirmed.  The  plaintiff  contended  be- 
fore the  Court  of  Appeals  that  the  granting  of  the  additional  allowance 
was  unauthorized  by  law,  but  the  Court  of  Appeals,  at  page  414  of 
164  N.  Y.,  at  page  529  of  58  N.  E.  (53  L.  R.  A.  288).  held  "that  no 
error  was  committed." 

Town  of  North  Hempstead  v.  Oelsner,  148  App.  Div.  779,  at  page 
780,  133  N.  Y.  Supp.  319,  at  page  320,  was  an  action  for  ejectment 
involving  difficult  and  extraordinary  questions  of  fact.    Said  the  court : 

"I  think  that  the  conclusion  of  the  learned  trial  court  that  the  action  was 
a  dUticult  end  extraordinary  one  authorizing  an  additional  allowance  la  sound 
and  should  stand.  The  questions  of  fact  were  both  dilUcult  and  extraordi- 
nary, involving  the  careful  research  and  examination  of  ancient  documents, 
records,  and  histories  of  the  seventeenth  century  and  the  production  by  plain- 
tlS  of  more  than  70  exhibits,  which  of  Itself,  irrespectlTe  of  the  questions  ot 
law  involved,  is  sufficient  to  Justify  an  allowanca  American  Fralt  Product 
Co.  v.  Ward,  113  App.  EMv.  319  [99  N.  Y.  Supp.  717],  affirmed  without  opinion 
190  N.  Y.  533  [83  N.  E.  1122].  It  was  within  the  discretion  of  the  trial  court 
to  grant  the  allowance,  end  the  exercise  of  such  discretion  is  reviewable  only 
for  abuse  (Rowe  v.  Granger,  118  App.  Div.  469  [103  N.  Y.  Supp.  439];  John- 
ston T.  Mutual  Reserve  Life  In&  Co.,  45  Misc.  Rep.  316  [90  N.  Y.  Snppi  539], 
affirmed  without  opinion  110  App.  Div.  888  [96  N.  Y.  Supp.  1132]),  and  the  or- 
der must  stand." 

In  Rowe  v.  Granger,  118  App.  Div.  459,  at  page  462,  103  N.  Y. 
Supp.  439,  at  page  441,  said  the  court: 

"Whether  this  action  should  be  regarded  as  difficult  and  extraordinary, 
within  the  meaning  of  section  3253  of  the  Code,  was  a  question  addressed  to 
the  discretion  of  the  trial  court,  and,  as  was  said  In  Bryon  v.  Dnrrie,  16  Abb. 
N.  C.  140:  'The  determination  of  the  question  usually  involves  so  many  con- 
siderations which  are  addressed  to  the  discretion  of  the  Judge  that  the  appel- 
late court  rarely  interferes.' " 

As  was  said  in  Meyer  Rubber  Co.  v,  Lester  Shoe  Co.,  92  Hun,  52, 
at  page  55,  36  N.  Y.  Supp.  729,  at  page  730: 

"As  early  as  [People  v.  N.  Y.  Cent.  K,  R.  Co.]  29  N.  Y.  423.  it  was  decid- 
ed that  such  applications  were  addressed  to  the  sound  discretion  of  the 
Judge,  who  was  called  upon  to  carry  out  the  provisions  of  law  upon  the  sub- 
ject of  allowances.  The  rule  does  not  seem  to  have  been  changed  by  section 
3253  of  the  Code  of  avll  Procedure." 

As  was  said  by  Justice  Gaynor,  writing  for  the  court  in  Finan  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.,  Ill  App.  Div.  383,  at  page  386,  97  N. 
Y.  Supp,  859,  at  page  860: 

"/  am  not  able  to  agree  to  the  proposition,  however,  that  a  trial  fudge  laekt 
power  to  grant  an  extra  (Ulotoanee  in  negUgenee  oatet.  Some  of  them  are  the 
moat  diffloult  and  owtraoriinarj/  that  are  tried."    (ItaUcs  are  mine.) 
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There  is  a  line  of  cases  in  which  the  courts  have  held  that  the  case 
was  not  difficult  or  extraordinary,  and  among  these  are  ordinary  ac- 
tions for  personal  injuries  caused  by  negligence.  Leonard  v.  Union 
Ry.  Co.,  98  App.  Div.  204,  90  N.  Y.  Supp.  574;  Walker  v.  Newton 
Falls  Paper  Co.,  Ill  App.  Div.  19-22,  97  N.  Y.  Supp.  521;  Smith 
V.  Lehigh  Valley  Ry.,  77  App.  Div.  47,  79  N.  Y.  Supp.  106;  Miller 
V.  Twiname,  129  App.  Div.  623,  114  N.  Y.  Supp.  151 ;  Pinan  v.  N.  Y. 
C.  &  H.  R.  R.  Co.,  Ill  App.  Div.  383,  97  N.  Y.  Supp.  859;  Freemont 
v.  Boston  &  Maine  Ry.,  Ill  App.  Div.  831,  98  N.  Y.  Supp.  179. 

The  case  of  Standard  Trust  Co.  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  178 
N.  Y.  407,  at  page  410,  70  N.  E.  925,  at  page  926,  has  been  frequently 
cited.  This  was  a  negligence  action  where  an  answer  had  been  inter- 
posed which  under  a  stipulation  by  the  defendant  upon  the  trial  was 
withdrawn,  and  the  only  question  for  the  determination  of  the  court 
was  the  amount  to  be  assessed  for  damages.  It  was  held  that  the 
court  had  no  power,  under  section  3253  of  the  Code  of  Civil  Pro- 
cedure, to  grant  an  additional  allowance,  even  assuming  that  the  case 
was  to  be  treated  as  fully  contested,  unless  it  was  "difficult  and  extraor- 
dinary," and,  where  it  appeared  that  it  did  not  involve  the  examination 
and  consideration  of  difficult  questions  of  law,  or  trouble  with  reference 
to  making  the  necessary  proof,  it  could  not  be  regarded  as  a  difficult 
and  extraordinary  case.    Said  the  court: 

"We  are  then  brought  to  a  consideration  of  the  meaning  of  the  words  'dif- 
ficult and  extraordinary.'  We  think  these  are  words  of  limitation,  and  that 
the  practice  of  making  an  additional  allowance  in  every  case  cannot  be  sanc- 
tioned. In  construing  this  phrase  we  must  give  to  the  words  'difficult  and 
extraordinary'  their  usual  and  accepted  meaning.  A  general  rule  specifying 
the  preoise  'Umitation  that  they  impose  upon  the  potoer  of  courts  to  grant  an 
additional  allowance  may  be  diffloult  to  formulate,  tut  their  application  to 
the  facts  of  a  particular  case  when  presented  is  not  troublesome.  A.  negli- 
gence case  mav  arise  which  may  he  so  difflcuU  and  extraordinary  as  to  irinfi 
it  toithin  the  provisions  of  the  statute,  but  ordinarily  they  are  neither  diffi- 
cult nor  extraordinary.  Indeed,  they  are  the  most  common  and  numerous  of 
any  class  of  cases  which  we  have  In  court.  In  the  case  under  consideration 
the  death  of  the  testator  was  caused  from  a  collision  between  two  trains  under 
circumstances  in  which  negligence  would  be  presumed  on  the  part  of  the  em- 
ployes of  the  defendant  upon  showing  the  fact  of  the  collision."  (Italics  are 
mine.) 

In  Harvey  v.  Fargo,  99  App.  Div.  599, 91  N.  Y.  Supp.  84,  it  was  held 
improper  to  grant  an  additional  allowance  where  damages  only  are  con- 
sidered. 

In  Allen-Kingston  M.  C.  Co.  v.  Consolidated  National  Bank,  145 
App.  Div.  294,  at  page  299,  129  N.  Y.  Supp.  1070,  at  page  1074,  the 
case  was  a  simple  one  for  damages  for  false  representation.  Said 
the  court: 

"There  were  no  difficult  questions  of  law  Involved,  and  nothing  extraordi- 
nary about  the  case,  except  that  it  took  several  days  to  try.  It  was  not  such 
d  case,  as,  under  tiie  present  practice,  JustlHed  the  award  of  extra  allow- 
ance." 

In  Campbell  v.  Emslie,  188  N.  Y.  509,  81  N.  E.  458,  no  extra  allow- 
ance was  granted;  the  facts  were  not  disputed;  and  the  case  was 
substantially  disposed  of  upon  stipulation  in  a  manner  favorable  to 
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both  parties  by  reason  of  a  former  judgment  rendered  in  another  state 
upon  the  same  caus^  of  action  between  the  same  parties. 

I  believe  that  this  case  was  a  difficult  and  extraordinary  one,  and,  in 
the  exercise  of  sound  discretion,  the  plaintiff  should  be  granted  an  extra 
allowance  of  5  per  cent,  upon  the  verdict 


JEFFERSON  v.  BANGS  et  aL 
(Snpreme  Court,  Trial  and  Special  Term,  Tompkins  County.    December 

18,  1913.) 

1.  PEBPKTUITIBS   (J  6*) — POWKB    OF  AlUNATION — SUSPENBIOK. 

Testator  bequeathed  the  use  of  one-third  of  his  real  estate,  after  the 
payment  of  his  debts,  to  his  widow,  and  the  use  of  the  remaining  two- 
thirds  he  gave  to  his  alleged  adopted  son  during  the  life  of  the  widow, 
provided  he  resided  with  and  cared  for  her,  and  if  he  refused  to  do  so 
she  was  to  have  the  whole  use.  After  her  death,  testator  gave  to  the 
son  and  bis  wife  the  use  of  the  real  property  during  their  natural  life 
and  devised  the  fee  to  pltdntlff,  who  was  their  daughter,  then  about  seven 
years  of  age.  Beld  that,  since  the  Interest  in  the  property  could  not  be 
divested  under  any  power  given  in  the  will  to  any  primary  devisee  named 
therein,  the  will  was  not  void  as  an  undue  suspension  of  the  power  of 
alienation. 

[Ed.  Note. — For  other  cases,  see  Perpetuities,  Cent  Dig.  fg  4-47,  49-53. 
66;   Dec.  Dig.  {  6.»] 

2.  Vendor  and  Pubchaseb  (§  231*) — ^Wiixs — Pbobate — Constbuotive  Notice. 

The  probate  of  testator's  will  In  1856  by  which  the  fee  in  certain  real 
property,  after  Intervening  life  estates  was  devised  to  plaintiff,  but  with- 
out record  thereof  in  the  county  clerk's  office  prior  to  the  passage  of 
Laws  1869,  c.  748,  g  1,  providing  that  a  will  of  real  property,  which  has 
been  at  any  time,  ^ther  before  or  after  the  passage  of  the  act  probated 
in  the  Surrogate's  Court,  may  be  recorded  In  the  office  of  the  clerk  of 
any  county  of  the  state  and  must  be  within  20  days  after  letters  are  is- 
sued, did  not  charge  a  subsequent  purchaser  of  the  land  with  notice  of 
plaintiff's  rights. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  H 
43,  55,  487,  613-539;   Dec.  Dig.  g  231.»] 

3.  Vendob  and  Pubchaseb  (g  232*) — ^Possession  of  Life  Tenant — Intebest 

OF  Reuaindebhen — ^Notice. 

Where  plaintiff,  to  whom  the  fee  In  certain  real  property  was  devised 
after  termination  of  certain  life  estates  to  testator's  widow  and  to  plain- 
tiff's father  and  mother,  who  had  not  lived  on  the  property  for  seven  or 
eight  years  at  the  time  it  was  transferred  to  B.,  plaintiff  having  a  home 
of  her  own  and  having  only  occasionally  returned  to  the  property  to  care 
for  her  parents  in  sickness,  their  possession  of  the  proper^  was  not  of 
itself,  sufficient  to  charge  B.  with  constructive  notice  of  plaintiff's  In- 
terest 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  gg 
540-645,  548-562;    Dec.  Dig.  g  232.»] 

4.  Vbndob  and  Pubohaseb  (g  244*) — Bona  Fide  PtntCHASEB — Notice — ^Evi- 

dence. 

Evidence  held  insufficient  to  charge  defendant  B.,  a  subsequent  pur- 
chaser of  certain  real  property  in  controversy,  with  notice  of  plaintiff's 
pre-existing  claim  to  the  fee  under  the  will  of  her  grandfather,  probated 
in  October,  1856. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  gg 
609-611;   Dec.  Dig.  g  244.*] 

•For  other  cases  see  same  topic  &  {  numbbb  In  Dec.  &  Am.  Digs.  3M7  to  date,  A  Rep'r  Indexes 
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5.  Behaindebs  (S  17*) — Riqetb  of  Reuaindekuen — IiAohb& 

Plaintiff's  grandfather  devised  the  fee  In  certain  real  property  in  con- 
troversy to  plalntlfF,  after  the  termination  of  certain  life  estates  to  the 
widow  and  plaintiff's  father  and  mother.  The  will  was  probated  In  Oc- 
tober, 1856,  when  plaintiff  was  about  seven  years  of  age.  It  was  never 
recorded  in  the  clerk's  office,  and  in  1867  plalntifTs  father  took  an  as- 
signment of  a  purchase-money  mortgage  existing  on  the  property  and  in 
1861  foreclosed  the  mortgage,  taking  the  title  in  himself.  In  1868,  when 
plaintiff  was  20  years  of  age,  her  father  and  mother  gave  a  mortgage  on 
the  premises  to  H.,  and  in  1872  they  sold  the  land  to  him,  and  he  in 
1885  sold  to  defendant  B.  Plaintiff  lived  on  the  farm  with  her  parents 
until  she  was  29,  which  age  she  reached  in  1877.  She  knew  of  her  in- 
terest in  the  land  when  she  was  20  years  old,  but  no  action  was  brought 
to  recover  the  same  until  January,  1905,  long  prior  to  which  her  parents 
bad  abandoned  the  premises,  and  the  property  had  been  permanently  im- 
proved. Held,  that  plalntlfl  was  guilty  of  such  laches  as  barred  her  right 
to  relief. 

[Ed.  Note. — For  other  cases,  see  Remainders,  Cent  Dig.  H  12-17;  Dec. 
Dig.  S  17.»] 

Action  by  Lucy  A.  Jefferson  against  Frederick  E.  Bangs  and  others. 
Judgment  for  defendants. 

See,  also,  197  N.  Y.  35,  90  N.  E.  109,  134  Am.  St  Rep.  856. 

J.  J.  McGuire,  of  Ithaca,  for  plaintiff. 
R.  L.  Davis,  of  Cortland,  for  defendants. 

KILEY,  J.  This  action  was  brought  in  January,  1905,  by  the  plain- 
tiff to  recover  possession  of  a  farm  of  about  76  acres  of  land  situate  in 
the  town  of  Groton,  county  of  Tompkins,  N.  Y.  The  circumstances 
out  of  which  this  action  arose  are  briefly  as  follows :  In  1855  one  Wil- 
liam King  purchased  of  one  Luther  Berry  the  farm,  title  of  which  is  in 
question  here.  He  gave  back  a  purchase-money  mortgage  upon  the 
farm  for  $1,510.  At  the  time  of  this  transaction  there  was  living  in 
the  town  of  Homer,  Cortland  county,  one  Hastings  A.  King,  Angeline 
King,  his  wife,  and  Lucy  A.  King,  his  daughter,  now  the  plaintiff  in 
this  action.  She  was  born  in  1848.  On  August  20,  1856,  the  said 
William  King  died  seised  in  fee  simple  of  this  farm,  subject  to  said 
mortgage  of  $1,510.  He  left  a  last  will  and  testament  which  was  duly 
admitted  to  probate  by  the  surrogate  of  Tompkins  county.  On  the 
29th  day  of  October,  1856,  said  will  was  probated ;  his  widow,  Hannah 
King,  was  named  as  executrix  therein ;  and  letters  testamentary  were 
issued  to  her.  The  provisions  of  the  will  disposing  of  his  property  are 
substantially  as  follows :  To  his  widow  all  of  his  personal  estate  and 
the  use  of  one-third  of  his  real  estate  and  specifically  included  therein 
one-third  of  his  house  and  garden,  and  provided  that  his  debts  and 
funeral  expenses  should  be  paid  out  of  his  personal  estate.  The  use  of 
the  remaining  two-thirds  of  his  real  estate  he  gave  to  said  Hastings  A. 
King,  during  the  life  of  the  widow,  Hannah  King,  provided  the  said 
Hastings  A.  King  should  live  with  and  care  for  said  widow  in  a  suitable 
manner,  and,  if  he  refused,  the  widow  to  have  the  whole  use.  After 
the  death  of  said  widow,  Hannah  King,  Hastings  A.  and  his  wife,  An- 
geline, to  have  the  use  of  said  real  estate  during  their  natural  life,  and 

*For  other  case*  see  same  topic  &  {  mombbb  Id  Dec.  A  Am.  Digs.  1807  to  date,  tc  Rep'r  Indexes 
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he  gave  the  fee  to  Lucy  A.  King,  daughter  of  Hastings  A.  King,  then 
about  seven  years  of  age,  and  now  the  plaintiff  in  this  action. 

William  King  calls  Hastings  A.  King  his  adopted  son  in  his  will. 
It  appears  that  they  were  not  related  and  that  he  was  not  adopted. 
Hannah,  the  widow  of  William  King,  died  in  1860.  In  January,  1857, 
previous,  Hastings  A.  King  took  an  assignment  of  the  purchase-money 
mortgage  ($1,510)  given  by  William  King  to  Berry,  in  his  own  name, 
and  in  1861  had  it  foreclosed  and  bid  in  the  property  taking  title  in 
himself.  The  purchase  price  upon  said  foreclosure  sale  was  $1,200. 
The  foreclosure  was  by  advertisement.  Service  thereof  was  not  made 
upon  this  plaintiff,  who  was  then  an  infant  13  years  of  age.  No  rep- 
resentative, pursuant  to  will  or  by  court  appointment,  of  the  estate 
of  Hannah  King,  the  widow  of  William  King,  was  in  existence.  No 
administrator  with  the  will  annexed  has  ever  been  appointed  for  the 
estate  of  said  William  King,  deceased. 

Thereafter,  and  in  1868,  Hastings  A.  and  wife  gave  a  mortgage 
on  these  premises  to  Rufus  Hammond.  The  plaintiff  was  then  20 
years  of  age,  and  she,  with  her  parents,  had  lived  upon  this  farm 
since  the  death  of  William  King  and  was  living  upon  it  at  the  time  of 
the  giving  of  this  mortgage  to  Hammond.  She  called  him  "Uncle," 
and  he  was  some  way  related  to  the  Kings.  February  3,  1872,  Hastings 
A.  and  Angeline  King,  his  wife,  sold  this  farm  by  warranty  deed  to  said 
Rufus  Hammond.  The  provisions  in  the  deed  show  that  the  title  was 
taken  subject  to  two  mortgages,  one  $1,600,  with  accrued  interest  from 
January,  1869,  and  one  of  $700  and  four  years'  accrued  interest 
The  purchase  price  named  in  the  deed  is  $3,800.  A  paper  writing 
signed  by  King  and  Hammond  at  the  time  shows  that  the  mortgage 
indebtedness,  with  interest,  amounted  to  $2,832,  and  that  Hammond 
paid  out  of  the  balance  to  six  creditors  of  King  sums  aggregating 
$658,  and  that  he  would  pay  the  balance  remaining  to  any  other  cred- 
itors of  King  within  6  months  if  the  claims  were  presented  to  him 
within  90  days,  and,  if  none,  to  King.  On  the  same  day  he  and  King 
and  wife  entered  into  a  land  contract  in  and  by  which  Hammond 
agreed  to  sell  this  farm  back  to  King  and  wife  for  the  same  con- 
sideration. Terms,  interest  annually,  and  the  principal  in  four  years 
from  the  date  of  the  contract  (February  3,  1872).  The  deed  to  Ham- 
mond was  recorded  in  the  county  clerk's  office.  The  land  contract 
was  not  so  recorded.  On  the  13th  day  of  March,  1875,  the  parties  to 
the  contract  signed  a  surrender  thereof,  in  writing,  indorsed  on  said 
contract.  This  plaintiff  lived  with  her  parents  upon  this  farm  until 
she  was  29  years  old.  She  reached  that  age  some  time  in  1877.  So 
that  during  those  various  transactions  she  was  at  home  on  this  farm. 
In  July,  1877,  Hastings  A.  King  was  examined  in  supplementary  pro- 
ceedings and  there  testified  that  he  was  working  on  Rufus  Hammond's 
farm.  In  July,  1885,  Hammond  sold  this  farm  to  the  defendant  Fred- 
erick E.  Bangs.  Hastings  A.  King  and  his  wife  were  still  occupying 
the  farm.  The  day  after  the  sale  defendant  F.  E.  Bangs  went  to  the 
farm  and  arrangements  were  made  with  King  or  consent  given  th.it 
King  stay  until  the  following  spring.  In  the  spring  King  did  not 
vacate.    The  defendant  Loren  Bangs  procured  from  a  justice  a  notice 
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to  quit  and  served  upon  King.  The  premises  were  vacated.  Bangs 
took  possession,  and  in  March,  1901,  sold  to  his  brother,  the  defendant 
Loren  Bangs,  who  then  took  possession  and  is  still  in  possession.  An- 
geline  King  died  February,  1901.  Hastings  A.  King  died  February, 
1904.  Lucy  King  Jefferson,  the  daughter,  brought  l£is  action  within 
one  year  thereafter. 

This  action  has  been  twice  tried  before  this  trial  and  by  appeal  was 
taken  to  and  passed  upon  by  the- Court  of  Appeals.  Judgment  on  first 
trial  reversed.  197  N.  Y.  35,  90  N.  E.  109, 134  Am.  St.  Rep.  856.  On 
the  first  trial  judgment  was  for  the  defendants  upon  the  ground  that 
the  statute  of  limitations  had  run  against  the  plaintiff's  cause  of  action. 
By  this  decision  the  Court  of  Appeals  found  that  the  statute  had  not 
run  against  the  plaintiff ;  she  having  commenced  her  action  within  one 
year  after  the  death  of  her  father,  the  life  tenant.  The  same  decision 
holds  that  service  of  notice  in  foreclosure,  upon  representatives  of  the 
deceased  King,  was  not  fatal  as  there  were  no  representatives  of  their 
estate.  The  trial  court  found  that,  at  the  time  the  defendant  Frederick 
E.  Bangs  took  title  in  1885,  he  knew  6f  plaintiff's  claim,  and,  while  he 
was  a  purchaser  for  value,  he  was  not  a  purchaser  in  good  faith 
without  notice,  and  that,  tmder  the  circumstances  appearing  on  that 
trial,  she  was  entitled  to  the  farm  upon  terms  that  to  the  court  should 
seem  just.  The  second  trial  was  had  before  Mr.  Justice  Coman,  who 
died  before  a  decision  was  made. 

The  court  on  first  trial  found  that  the  title  obtained  by  Hastings  A. 
King  under  a  sale  in  foreclosure  of  the  ptu-chase-money  mortgage  as- 
signed to  him  was  not  void,  but  that  it  was  voidable  at  the  election 
of  the  plaintiff,  and  the  Court  of  Appeals  did  not  disturb  that  find- 
ing. It  could  not  be  disturbed  if  the  facts  warranted  the  other  findings 
in  the  case. 

[1]  Upon  this  trial  the  defendants  urge  that  the  title  under  the  will 
is  void  because  the  will  offends  against  the  statute  limiting  the  sus- 
pension of  the  power  of  alienation.  It  will  be  seen,  from  an  examina- 
tion of  the  provisions  in  the  will,  that  the  interest  in  the  property  of 
the  ulterior  devisee,  Lucy  A.  King,  cannot  be  divested  under  any  pow- 
er given  in  the  will  to  any  primary  devisee  named  therein,  and  hence 
the  will  is  valid  in  that  regard.  Van  Home  v.  Campbell  et  al.,  100 
N.  Y.  287,  3  N.  E.  316,  771,  53  Am.  Rep.  166. 

[2]  It  was  conceded  by  the  attorneys  upon  the  argument  submitting 
this  case  that  the  vital  question,  the  one  of  most  importance,  is :  Did 
the  defendant  Frederick  E.  Bangs  take  title  without  notice,  actual  or 
constructive,  of  plaintiff's  rights?  That  question  was  sharply  con- 
tested and  evidence,  in  favor  and  against,  advanced  from  every  avail- 
able avenue.  The  plaintiff  contends  that  the  probate  of  the  will  of 
William  King  in  the  surrogate's  office  of  Tompkins  county,  where  this 
farm  was  situated,  was  notice  to  the  defendant  Frederick  E.  Bangs. 
The  will  has  never  been  recorded  in  the  county  clerk's  office  of  thial 
county.  That,  notwithstanding  the  absence,  under  the  circumstances, 
of  the  will  from  record  in  the  county  clerk's  office,  it  was  said  defend- 
ant's duty  to  search  there.  Plaintiff  cites,  as  authority  for  her  con- 
tention, Wilson  v.  Van  Epps,  38  Misc.  Rep.  486,  TI  N.  Y.  Supp.  980 
144N.T.S.— 67 
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In  the  last-cited  case,  as  in  the  case  under  consideration,  wills  pro- 
bated but  not  recorded  in  the  county  clerk's  office  were  vital  factors. 
The  recording  of  wills  in  county  clerk's  offices  had  not  been  provided 
for  by  statute  at  the  time  of  probate  of  either  will.  Van  Bpps,  Sr., 
gave  a  life  estate  in  his  farm  to  Van  Epps,  Jr.,  expressly  providing 
that  he  could  not  sell  or  mortgage  the  farm,  and  gave  him  power  to 
dispose  of  the  farm  by  will  to  his,  the  sons  of  Van  Epps,  Jr.  Van 
Epps,  Jr.,  did  mortgage  to  the  plaintiff  Wilson,  also  did  dispose  of  the 
farm  by  his  last  will  and  testament  to  his  sons.  After  the  death  of 
Van  Epps,  Jr.,  Wilson  brought  the  action  to  foreclose  the  mortgage. 
The  defendants,  sons  of  Van  Epps,  Jr.,  defended.  It  was  tried  at  Spe- 
cial Term,  and  an  examination  of  die  opinion  will  show  that  the  evi- 
dence in  that  case  must  have  been  such  as  to  charge  the  plaintiff  Wil- 
son with  notice,  if  the  question  was  in  the  case.  The  closing  para- 
graph, but  one,  of  the  opinion  reads  as  follows : 

"If  Abraham,  Jr.,  became  the  trustee  to  convey,  In  his  father's  stead,  then 
the  mortgagee  was  bound  to  know  the  limitations  of  that  trustee  and  took  the 
mortgage  security  at  his  peril" — 

and  cites  under  that  proposition  McPherson  v.  Rollins,  107  N.  Y.  316, 
14  N.  E.  411,  1  Am.  St.  Rep.  826;  Kirsch  v.  Lozier,  143  N.  Y.  390, 
38  N.  E.  375,  42  Am.  St.  Rep.  729;  and  Moot  v.  Business  Men's 
Investment  Ass'n,  157  N.  Y.  209,  52  N.  E.  1,  45  L.  R.  A.  666.  Plain- 
tiff's counsel  also  cites  those  cases  on  his  brief  upon  the  question  of 
notice.  107  N.  Y.  was  decided  in  1887  and  was  a  mortgage  fore- 
closure. The  mortgage  w*s  given  to  secure  annuities  to  Sie  grand- 
children of  the  mortgagor ;  the  mortgagee  holding  title  from  the  mort- 
gagor. The  mortgagee  satisfied  mortgage,  and  mortgagor  then  con- 
veyed the  premises  for  full  consideration  and  without  actual  notice. 
It  was  held  that  this  trust  mortgage  on  record  in  the  cotmty  clerk's 
office  and  the  records  appearing  there  were  constructive  notice.  That 
the  discharge  of  the  mortgage  was  in  contravention  of  the  trust  cre- 
ated therein.  143  N.  Y.  390,  38  N.  E.  375,  42  Am.  St.  Rep.  729,  de- 
cided 1894,  involved  a  trust  mortgage.  Held  that  the  records  of  the 
county  clerk's  office  disclosed  that  fact  That  the  satisfaction  of  the 
mortgage  showed  it  was  made  before  anything  was  due  on  the  mort- 
gage. That,  with  the  other  features  appearing  of  record,  put  the  par- 
ties upon  their  inquiry.  157  N.  Y.  201,  52  N.  E.  1,  45  L.  R.  A.  666, 
was  an  action  to  recover  the  amount  paid  on  land  contract  and  ex- 
penses for  examination  of  title.  The  defect  in  title  was  difference  in 
feet  of  land  sold  by  contract  and  appearing  of  record.  The  search 
presented  with  a  diagram  in  different  paragraph  thereof  disclosed 
enough  to  put  purchasers,  or  their  attorney,  on  inquiry,  so  held.  All 
of  these  cases  turned  upon  what  the  record  in  the  county  clerk's  office 
disclosed  either  actually  or  circumstances  that  the  complaining  party 
could  not  ignore  with  impunity. 

I  am  led  to  the  conclusion  that  the  question-  presented  in  this  case 
under  this  head  was  not  up  under  same  conditions  in  Wilson  v.  Van 
Epps,  supra.  Defendant  Frederick  E.  Bangs  had  no  actual  notice  of 
this  will  before  he  purchased  the  property.  Was  the  record  of  the  will 
in  the  surrogate's  office  sufficient  to  defeat  his  title  if  the  purchase  was 
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made  for  a  valuaUe  consideration,  in  good  faith,  and  without  notice? 
If  so,  then  many  titles  stand  on  a  very  insecure  basis,  provided  they 
were  acquired  previous  to  1869,  and,  if  so,  what  was  to  be  gained  l^ 
the  statute  of  1869  wherein  it  provided : 

"A  will  of  real  property  which  has  been,  at  any  time,  either  before  or  aft- 
er this  chapter  takes  elfect,  probated  In  the  Surrogate's  Court  •  •  •  may 
be  recorded  in  the  office  of  tie  clerk    •    •    ••    of  any  county  In  the  state" — 

and  must  be  in  20  days  after  letters  are  issued.  Section  2633,  Code 
of  Civil  Procedure,  previous  to  1909,  derived  from  Laws  of  1869,  c. 
748,  §  1 ;  section  42  of  Decedents'  Estate  Law  (Consol.  Laws  1909,  c. 
13).  Also  see  section  291,  Real  Property  Law  (Consol.  Laws  1909, 
c.  SO),  which  has  been  in  force  for  many  years.  In  Dunn  v.  City  of 
New  York,  205  N.  Y.  342,  98  N.  E.  495,  it  is  held  that  constructive 
notice  from  a  record  depends  upon  whether  a  statute  so  provides,  and 
in  Taylor  v.  Millard,  118  N.  Y.  244,  23  N.  E.  376,  6  L.  R.  A.  667, 
Judge  Vann,  writing  the  opinion,  says: 

"The  will  of  Elijah  Millard  was  not  constructive  notice  to  the  plaintiff  be- 
cause, aside  from  any  other  question.  It  was  not  recorded  in  the  county  clerk's 
otUce  but  In  the  surrogate's  otUce  only." 

I  hold  that  the  probate  and  record  of  the  will  in  the  surrogate's  office 
was  not  actual  or  constructive  notice. 

[3]  The  next  question:  Did  the  defendant  Frederick  E.  Bangs 
have  actual  or  constructive  notice  of  plaintiff's  claim  from  any  other 
source?  I  do  not  think  it  will  be  contended  he  had  actual  notice  from 
any  source.  The  plaintiff  contends  that  her  father  in  possession  and 
her  guardian  in  socage  was  sufficient  to  put  said  defendant  on  inquiry. 
She  was  about  27  years  of  age  in  1885  and  had  not  lived  on  the  farm 
for  7  or  8  years,  had  a  home  of  her  own,  but  occasionally  returned  to 
care  for  her  parents  in  sickness.  I  do  not  think  this  condition  imputes 
notice  or  affects  said  defendant's  title.  See  Boyer  v.  East,  161  N.  Y. 
580,  56  N.  E.  114,  76  Am.  St  Rep.  290. 

[4]  Were  any  other  circumstances  existine  at  or  before  the  time  of 
defendant  Frederick  E.  Bang's  purchase,  that  came  to  his  attention, 
which  will  warrant  the  holding  that  he  had  notice  ?  Including  in  this 
proposition  the  question:  Were  any  such  as  should  put  him  on  in- 
quiry? He  lived  in  the  neighborhood  in  infancy,  attending  the  Acad- 
emy at  Homer,  miles  from  this  neighborhood,  from  14  to  about  20 
years  of  age,  at  home  vacations,  left  for  the  West  and  entered  college 
in  Wisconsin,  graduated,  later  graduated  from  Yale,  preached  and 
taught,  and  in  1885  was  principal  of  schools  in  Connecticut.  Home 
in  this  neighborhood  during  parts  of  summer  vacations  during  some 
of  the  years.  The  family  of  King  and  the  family  of  Bangs  did  not  visit, 
never  at  each  other's  homes  until  after  this  transaction.  Hammond 
had  the  title  to  the  farm  undisturbed  from  1872  to  1885.  It  is  to  be 
presumed  that  Hammond  told  him  he  had  a  good  title,  for  Hammond 
had  so  claimed  to  others  besides  the  defendant  Frederick  E.  Bangs. 
Suppose  defendant  F.  E.  Bangs  had  examined  the  record  in  the  county 
clerk's  office,  what  would  he  have  found?  A  complete  record  title 
from  Luther  Berry  down  through  to  Hammond.  The  plaintiff  chal- 
lenges this  position  in  one  respect  only,  viz.,  that  the  deed  from  H.  A. 
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King  to  Hammond  contained  a  provision  that  the  $700  mortgage  hdd 
by  Hammond  should  not  merge  by  the  conveyanc*.  The  claim  of 
plaintiff  is  that  the  deed  should  be  considered  a  mortgage.  The  mort- 
gage was  satisfied  by  Hammond  and  did  not  contain  a  trust  In  Acer 
V.  Westcott,  46  N.  Y.  384,  7  Am.  Rep.  355,  a  much  stronger  suggestion 
of  hidden  equities  was  contained  in  the  papers.  Absence  of  con- 
structive notice  was  found  by  the  court. 

The  cases  cited  by  plaintiff  and  many  others  which  have  been  ex- 
amined on  this  question  show  that  the  record  information  and  circum- 
stances of  possession  were  different  and  stronger  than  appear  here. 

[5]  As  to  possession  of  King,  the  evidence  is  that  Kmg  occupied 
under  an  arrangement  with  Hammond,  and  that  he  also  made  arrange- 
ments witii  the  defendant  Bangs  for  continued  possession.  The  facts 
are  not  controverted.  I  am  also  of  the  opinion  that  the  plaintiff  knew 
of  these  conveyances  and  contracts  with  reference  to  this  farm  when 
they  occurred.  She  swears  she  knew  of  her  interest  under  the  will 
when  she  was  20  years  old.  I  am  satisfied  that  she  knew  that  her 
father  and  mother  parted  with  their  possession  as  life  tenants  in  1872, 
and  that  they  held  under  contract  with  Hammond ;  that  she  permitted 
incumbrances  to  be  paid  and  permanent  improvements  to  be  made 
while  she  had  this  knowledge  and  after  the  abandonment  by  her  par- 
ents of  their  rights  as  life  tenants;  that  she  saw  expenditures  made 
of  a  greater  amount  than  her  interest  in  the  farm ;  that  by  her  conduct 
she  was  guilty  of  laches. 

I  also  conclude  that  Frederick  E.  Bangs  was  a  purchaser  in  good 
faith,  for  value  and  without  notice,  of  plaintiff's  claim. 

Let  findings  and  judgment  be  prepared  accordingly. 


ANDREWES  T.  HAAS  et  al. 

(Supreme  Conrt,  Appellate  Division,  Second  Department    December  31,  191S.) 

Attobrst  and  Oubnt  (i  160*) — CoicPBRa^Tioii — Pbxkatubb  Txbminaxiob  or 
Relatioit  bt  Gubnt. 

Under  a  contract  by  a  client,  retaining  an  attorney  to  bring  an  action 
for  25  per  cent  of  the  recovery,  the  client  could  at  any  time  refuse  to 
prosecute  the  action  further  without  liability  to  the  attorney  except  for 
the  services  already  rendered,  since  the  client  alone  owns  the  canae  of 
actfon,  and  the  agreement  for  a  contingent  fee  cannot  anthorlee  the  at- 
torney to  control  the  client's  disiwsition  of  bis  own  property,  and  a  client 
may  discharge  his  attorney '  arbitrarily,  with  liability  only  for  services 
theretofore  rendered. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client^  Gent  Die.  11  8S4- 
857;  Dec.  Dig.  |  150.*] 

Appeal  from  Trial  Term,  Nassau  County. 

Action  by  Harold  A.  Andrewes  against  Albert  Haas  and  another, 
copartners.  From  a  judgment  for  defendants,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  RICH,  and 
STAPLETON,  JJ. 

•Far  other  caaa*  sm  lame  topic  A  i  tnniBiB  In  D«e.  A  Am.  Diss.  1107  to  date,  ft  Rep'r  IndazM 
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Harold  A.  Andrewes,  of  New  York  City,  in  pro.  per. 
Louis  B.  Eppstein,  of  New  York  City,  for  respondents. 

JENKS,  P.  J.  The  plaintiff,  a  lawyer,  complains  that  the  defend- 
ants retained  him  to  bring  an  action  for  $180,000  and  agreed  to  pay 
to  him  for  his  legal  services  25  per  cent,  of  the  recovery;  that  there- 
after he  rendered  legal  services  in  the  preparation  of  the  action  and 
of  the  simimons  and  complaint,  of  which  the  latter  was  submitted 
to  the  defendants  for  verification  and  was  verified ;  but  that  the  de- 
fendants refused  to  prosecute  the  action  further,  although  requested 
so  to  do  by  plaintiff,  wherefore  he  demands  judgment  for  $45,000 
"due  and  owing"  to  him.  The  defendants  made  general  denials  and 
pleaded  certain  defenses  which  need  .not  now  be  considered.  The 
justice  presidihg  at  Trial  Term  upon  consent  tried  the  cause  without 
a  jury,  and  dismissed  the  plaintiff  upon  his  complaint  and  upon  his 
opening. 

It  must  be  presumed  that  this  contract  between  attorney  and  client 
was  made  in  contemplation  of  their  relative  rights  as  determined  by 
the  judgments  of  the  highest  court  of  this  state.  Harris  v.  Jex,  55  N. 
Y.  421, 14  Am.  Rep.  285;  Park  Hill  Co.  v.  Herriot,  41  App.  Div.  324, 
58  N.  Y.  Supp.  552;  1  Kent's  Com.  (14th  Ed.)  vol.  1,  star  pages  475, 
476;  Jones  on  Construction  of  Contracts,  §§  22,  23,  and  cases  cited. 
The  relation  of  attorney  and  client  is  peculiar,  in  that  the  law  permits 
the  termination  thereof  in  a  manner  not  recc^nized  as  to  other  con- 
tracts. Matter  of  Dunn,  205  N.  Y.  402,  98  N.  E.  914.  Thus  the  cli- 
ent, for  reasons  of  his  own,  may  discharge  the  attorney  arbitrarily, 
and  with  liability  only  for  the  legal  service  theretofore  rendered.  Mat- 
ter of  Dtmn,  supra ;  Tenney  v.  Berger,  93  N.  Y.  524,  45  Am.  Rep.  263. 

The  theory  of  the  plaintiff  is  that  there  was  a  breach  of  the  con- 
tract, and  that  the  damages  are  determined  absolutely  by  the  amount 
of  the  contingent  fee  had  the  action  proceeded  to  full  recovery.  This 
theory  must  rest  upon  the  contention  that  the  breach  was  made  when 
the  client  determined  not  to  permit  the  plaintiff  to  continue  the  liti- 
gation. But,  as  we  have  seen,  the  law  permits  the  client  to  terminate 
the  contract  with  his  attorney  under  a  liability  only  for  the  legal  serv- 
ices actually  rendered,  while  this  theory  involves  the  proposition  that 
the  client,  against  his  will  and  at  the  behest  of  the  attorney,  must 
continue  under  a  penalty  determined  by  the  contingent  fee.  The  client 
alone  owns  the  cause  of  action.  Fischer-Hansen  v.  Brooklyn  Heights 
R.  R.  Co.,  173  N.  Y.  492,  66  N.  E.  395.  The  circumstance  that  the 
agreed  compensation  is  contingent  cannot  give  the  attorney  such  con- 
trol over  the  property  of  his  client.  The  contingency,  it  is  true,  con- 
templated continuance;  but  it  cannot  compel  it.  If  the  client  choose 
continuance  and  press  on  to  success,  the  compensation  in  the  first  in- 
stance is  determined  by  the  agreed  contingent  fee,  and  this  may  be  so 
even  though  meanwhile  the  attorney  has  been  disdiarged,  but  this  rule 
cannot  apply  when  the  client  has  determined  against  continuance  with- 
out benefit  to  himself.  In  fine,  the  attorney  cannot  control  the  client's 
disposition  of  his  own  property  under  a  penalty  imposed  upon  the 
client    Thus  it  has  been  held  that  a  contract  that  prevents  the  client 
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from  settlement  of  his  litigation  is  against  public  policy.  Matter  of 
Snyder,  190  N.  Y.  66, 82  N.  E.  742,  14  L.  R.  A.  (N.  S.)  1101,  123  Am. 
St.  Rep.  533,  13  Ann.  Cas.  441. 

I  think  that  the  plaintiflf  was  rightfully  dismissed.  Western  Union 
Telegraph  G).  v.  Semmes,  73  Md.  9,  20  Atl.  127;  Pratt  v.  Kerns,  123 
111.  App.  86;  French  v.  Cunningham,  149  Ind.  632.  49  N.  E.  797; 
Polsley  V.  Anderson,  7  W.  Va.  202,  23  Am.  Rep.  613 ;  Carey  v.  Gnant, 
59  Barb.  (N.  Y.)  574;  Wright  v.  Wright,  41  N.  Y.  Super.  Ct.  432; 
Joyce  on  Damages,  §  2084;  3  Am.  &  Eng.  Ency.  of  Law,  426. 

In  almost  all,  if  not  in  all,  of  the  cases  cited  by  the  learned  aff- 
iant, the  client  had  gone  forward  with  the  litigation  and  had  realized 
upon  his  cause  of  action. 

No  question  of  recovery  on  quantum  meruit  is  presented,  for  such 
a  cause  of  action  was  not  pleaded,  and  the  plaintiff  in  his  opening 
statement  disavowed  his  desire  to  recover  thereon  in  this  action.  He 
still  has  that  right  of  action. 

The  judgment  must  be  affirmed,  with  costs.    All  concur. 


ENO  T.  SAGE  et  aL 
(Supreme  Court,  Special  Term,  New  York  Coonty.    November,  WS.) 

1.  Plbdoks  (I  42*) — ^TrrLE  to  Pbopestt — ^Trarsfeb  bt  Plkdobk. 

Wbere  bonds  were  merely  lodged  with  a  brokerage  firm  for  safe-keep- 
ing, only  one  wbo  had  In  good  faith  loaned  money  upon  the  bonda  in  re- 
liance on  the  apparent  title  conferred  upon  the  brokers  could  acquire  title 
thereto  as  against  the  real  owner. 

[Ed.  Note. — For  other  cases,  see  Pledges,  Cent  Dig.  I  101;  Dec.  Dig. 
|42.«] 

2.  COHTBACTS  (H  138*)— Illeoai.  Contbacts — ^Entobckiiknt. 

While  an  assignment  by  the  owner  of  bis  Interest  In  bonds,  made  with 
the  tacit  understanding  that  he  would  not  prosecute  a  broker  who  had 
wrongfully  pledged  the  bonds,  and  In  whose  Interest  the  assignment  was 
made,  was  illegal  and  unenforceable  between  the  parties,  It  will  not  be 
disturbed  after  fully  executed;  the  law  leaving  the  parties  wbere  they 
placed  themselves. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  U  681-700;  Dec 
Dig.  §  138.*] 

8.  PUtDOES  (g  42*) — Behtfothecation. 

Brokers  who  received  bonds  In  pledge  for  money  loaned  could  not  re- 
hypothecate the  bonds  fbr  a  larger  sum,  or  mingle  them  with  other  eei- 
lateral  securities,  to  themselves  secure  a  larger  loan. 

[Ed.  Note. — ^For  other  cases,  see  Pledges,  Cent  Dig.  {  101;  Dea  Dig. 
142.*] 

4.  Pledges  (|  47*) — Reoovebt  of  Pbopebtt — DisoHAxax  or  Debt. 

One  who  deposited  bonds  with  a  brokerage  firm  as  margin  conld,  npoa 
paying  to  the  firm  any  balance  due  on  account  recover  such  bonds  from 
it  subject  to  the  prior  claims  of  one  who  had  In  good  faith  loaned  money 
to  the  brokers  thereon. 

[Ed.  Note. — For  other  cases,  see  Pledges,  Cent  Dig.  H  111,  112;  Dec. 
Dig,  i  47.*] ^ 

*For  other  caaei  see  am»  toplo  A  t  inncBSB  In  Dm.  A  Am.  Dlgi.  JMI  to  data,  A  Rap'r  Iad«B« 
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6.   PlJiDOKB  (g  22*)— BlORTB  OF  PiXDOBB. 

A  pledgee  Is  a  holder  of  the  pledged  property  for  valne  only  to  the  ex- 
tent of  the  partlcnlar  loan  upon  the  particular  security. 

[Ed.  Note.— For  other  caaee,  see  Pledges,  Cent.  Dig.  S  46;  Dec.  Dig. 
J  22.*] 

6.  AssiemasNTS  tob  Bbrbiit  ob  OBEDrroBS  d  184*)— Riobts  or  Assisnee. 

An  assignee  for  the  benefit  of  creditors  stands  in  no  better  position  than 
does  the  debtor  at  the  time  of  the  execution  of  the  assignment 

[Ed.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  Creditors, 
Cent  Dig.  ii  655-«71;   Dec.  Dig.  |  184.*] 

7.  PiBDOBS  (i  42*)— Bights  or  Plbdoobs. 

Where  brokers  with  whom  bonds  and  other  secnrlties  were  deposited 
wrongfully  borrowed  money  thereon,  giving  them  as  collateral,  claimants 
of  the  secorities  deposited  cannot  hare  the  securities  of  any  other  claim- 
ants applied  to  the  satisfaction  of  a  superior  claim  against  all  the  securi- 
ties, to  the  exoneration  of  their  own  securities. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent  Dig.  i  101;  Dec.  Dig. 
S42.*] 

8.  Pledges  (S  42*) — Ci^Ams  to  Pbopkbtt. 

Where  bonds  and  other  securities,  deposited  with  a  brokerage  firm, 
were  pledged  by  the  firm  without  authority  to  defendant  in  good  faith,  so 
as  to  give  her  a  claim  superior  to  that  of  the  owners,  if  the  fund  availa- 
ble from  the  sale  of  the  securities  would  be  InsafBdent  after  paying  de- 
fendant, to  pay  in  full  the  claims  of  the  owners,  the  securitleB  should  be 
sold  separately,  and  the'  surplus,  after  discharging  such  superior  claim 
and  the  costs  of  the  action,  should  be  divided  between  the  other  claim- 
ants in  proportion  to  their  respective  claims. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent  Di^  |  101;  Dee.  Dig. 
I42.*l 

Action  by  John  C.  Eno  against  Margaret  Olivia  Sage  and  others. 
Judgment  as  stated. 

Hitchings  &  Dow,  of  New  York  City  (Hector  M.  Hitchings,  of  New 
York  City,  of  counsel),  for  plaintiff. 

Herbert  K.  Stockton,  of  New  York  City  (Henry  L.  de  Forest,  of 
New  York  City,  of  counsel),  for  defendant  Sage  and  other  executors. 

De  Forest  Bros.,  of  New  York  City  (Henry  L.  de  Forest,  of  New 
York  City,  of  counsel),  for  defendant  Sage  individually. 

Edward  S.  Frith,  of  New  York  City,  for  defendant  Coughlan. 

Coudert  Bros.,  of  New  York  City  (Howard  Thayer  Kingsbury,  of 
New  York  City,  of  counsel),  for  defendant  Van  Nordem 

Taylor,  Jackson  &  Brophy,  of  New  York  City  (Howard  Taylor, 
Richard  F.  Goldsborough,  and  Charles  B.  Brophy,  all  of  New  York 
City,  of  counsel),  for  defendant  Wiegand. 

GIEGERICH,  J.  The  action  is  to  determine  the  claims  of  various 
parties  to  certain  securities  pledged  as  collateral  to  two  loans  made 
by  Mr.  Russell  Sage.  One,  for  $50,000,  was  made  on  December  1, 
1896,  to  the  firm  of  Decker,  Howell  &  Co.,  stockbrokers,  upon  their 
promissory  note,  payable  on  demand,  and  the  other,  for  $2,500,  was 
made  on  February  16,  1897,  to  Mr.  Joseph  S.  Decker  individually,  he 
being  then  a  member  of  said  firm,  upon  his  individual  promissory  note, 
payable  on  demand.    Certain  securities  were  pledged  as  collateral  se- 

•For  otliCT  c«sM  s«e  lam*  tople  ft  t  kviibsb  In  Dec.  ft  Am.  Dlgi.  UoT  to.daUb  *  R«p'r  tndsxw 
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curity  for  the  payment  of  said  loans.  The  notes  were  renewed  when 
they  became  due,  and  they  became  the  property  first  of  Mr.  Sage's  es- 
tate and  then  of  Mrs.  Sage,  his  widow.  The  said  notes  were,  in  ac- 
cordance with  the  terms  of  Mr.  Sage's  will,  indorsed  without  recourse 
to  Mrs.  Sage  individually,  and,  witfi  the  collateral  security  tbereto. 
were  transferred  to  her  possession,  and  she  is  now  the  l^ial  owner  and 
holder  thereof. 

There  is  no  question  as  to  the  primary  right  of  Mrs.  Sage  to  fore- 
close and  sell  so  much  of  the  securities  as  is  sufficient  to  pay  the  loans 
and  interest,  her  husband  having  accepted  the  securities  as  collateral 
for  said  loans,  and  in  making  them  relied  in  good  faith  upon  the  bor- 
rowers' apparent  title  thereto.  Tompkins  v.  Morton  Trust  Co.,  91 
App.  Div.  274,  86  N.  Y.  Supp.  520,  affirmed  on  opinion  below  181  N. 
Y.  578,  74  N.  E.  1126;  Matter  of  Mills,  125  App.  Div.  730,  110  N. 
Y.  Supp.  314,  affirmed  without  opinion  193  N.  Y.  626,  86  N.  E.  1128. 
Neither  is  there  any  question  with  regard  to  the  rights  of  all  the  par- 
ties to  have  all  the  collateral  except  $15,000  Galveston-Houston  and 
Henderson  first  mortgage  bonds,  $30,000  South  Yuba  Water  Company 
bonds,  and  $8,000  cit^  of  Houston  bonds  sold  and  applied  upon  the 
loans  before  the  application  of  these  securities.  The  plaintiff  claims 
the  entire  $15,000  Galveston-Houston  and  Henderson  bonds  by  virtue 
of  the  transactions  hereinafter  stated.  The  defendant  Van  Norden 
claims  the  $30,000  South  Yuba  Water  Company  bonds.  They  unques- 
tionably belong  to  him.  They  had  been  lodged  by  him  with  the  firm  of 
Decker,  Howell  &  Co.  in  December,  1895,  for  the  purpose  of  obtaining 
a  loan  of  $15,000,  which  Mr.  Decker  informed  Mr.  Van  Norden  would 
be  secured  from  Mr.  Sage.  A  number  of  years  previous  Mr.  Van 
Norden  had  had  an  active  account  with  said  firm,  but  at  the  time  in 
question  this  was  the  only  transaction  between  them.  The  defendant 
Wiegand,  as  the  executor  of  the  last  will  and  testament  of  Henry  O. 
Seixas,  deceased,  claims,  subject  to  Mrs.  Sage's  rights,  all  of  the  collat- 
eral given  for  the  payment  of  the  individual  note  of  Mr.  Decker,  to 
wit,  $3,000  of  the  city  of  Houston  bonds,  and  claims  also,  subject  to 
Mrs.  Sage's  rights,  the  $5,000  city  of  Houston  bonds  pledged  to  secure 
the  payment  of  the  loan  of  $50,000  made  by  Mr.  Sage  to  Decker,  How- 
ell &  Co.  The  facts  in  relation  to  the  claim  of  the  Seixas  estate  will 
be  discussed  later.  The  defendant  Coughlan,  as  assignee  of  Decker. 
Howell  &  Co.,  claims  that  all  bonds  must  be  sold  and  all  surplus  paid 
over  to  him.  It  appears  from  the  evidence  that  the  Galveston-Houston 
and  Henderson  bonds  have  since  matured  and  were  collected,  witli 
interest,  and  applied  towards  the  payment  of  the  loan  of  $50,000. 

[1]  These  bonds  were  the  exclusive  properbr  of  one  William  M. 
Fleiss  and  had  simply  been  lodged  by  him  with  Decker,  Howell  &  Co. 
for  safe-keeping.  No  title  to  such  bonds  as  against  Mr.  Fleiss  could 
be  acquired  by  any  one  except  a  person  who  had  in  good  faith  loaned 
money  upon  them  in  reliance  on  the  apparent  title  that  had  been  con- 
ferred upon  the  brokers.  Tompkins  v.  Morton  Trust  Co.,  supra; 
Matter  of  Mills,  supra.  On  July  12,  1897,  Decker,  Howell  &  Co.  made 
a  general  assignment  to  Alanson  Fisher,  Jr.,  for  the  benefit  of  their 
creditors.    Shortly  after  such  assignment  was  made,  Mr.  Fleiss  dis- 
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covered  that  the  Galveston-Houston  and  Henderson  bonds  had  been 
pledged  by  the  brokers  with  Mr.  Sage  and  he  demanded  their  return 
and  threatened  criminal  proceedings  unless  they  were  returned  to 
him.  Decker  and  Williams  appealed  to  Mr.  Cromwell,  their  counsel, 
for  assistance,  and  to  avert  such  prosecution  Mrs.  Emma  Williams, 
wife  of  one  of  the  partners  of  the  firm,  gave  to  Mr.  Mahoney,  a  clerk 
in  Mr.  Cromwell's  office,  a  bond  and  mortgage  for  $12,000  upon  a  house 
in  Pacific  street,  Brooklyn,  of  the  value  of  about  $8,000,  and  Mr. 
Decker,  the  other  partner,  made  his  promissory  note  to  the  plaintiff's 
order  for  $12,000,  passable  one  year  after  date,  and  the  plaintiff  in- 
dorsed the  same  with  "protest  waived,"  and  Mrs.  Williams  likewise 
indorsed  the  same.  Upon  the  strength  of  Mrs.  Williams'  bond  and 
mor^ge  and  of  the  above  note,  Mr.  Cromwell  then  paid  to  Mr.  Fleiss 
$11,625,  and  the  latter  made  an  assignment  to  Mahoney  of  all  his 
right,  title,  and  interest  in  the  bonds.  Mahoney^  executed  an  assign- 
ment in  blank  of  the  bonds  and  of  the  same  rights.  Although  the 
brokers  were  heavily  indebted  to  the  plaintiff  at  the  time  of  their  fail- 
ure, they  implored  him  to  come  to  their  rescue,  which  he  did,  as  indi- 
cated, and  he  further  agreed  that  he  would  save  Mrs.  Williams  harm- 
less from  her  mortgage  obligation.  Mr.  Cromwell  having  received 
large  sums  of  money  for  account  of  the  plaintiff  in  August,  1900,  cred- 
ited himself  with  $12,000  in  reimbursement  of  his  advances  in  the  mat- 
ter and  charged  the  plaintiff's  account  with  the  payment  of  such  loan 
and  caused  the  Williams  mortgage  to  be  satisfied  and  Mrs.  Williams 
to  be  relieved  from  her  liability  as  indorser  of  the  note  above  men- 
tioned. After  Mr.  Cromwell's  accounts  with  the  plaintiff  were  set- 
tled by  judicial  proceedings  in  1912,  the  assignment  by  Fleiss  to  Ma- 
honey and  the  assi|^iment  by  Mahoney  came  into  the  plaintiff's  pos- 
session and  he  is  still  the  owner  thereof.  These  assignments  provide 
expressly  for  subrogation,  and  the  plaintiff  by  the  express  terms  there- 
of has  succeeded  to  all  of  the  rights  and  remedies  of  such  assignors  in 
the  bonds.  Serat  v.  Utica,  Ithaca  &  Elmira  Ry.,  102  N.  Y.  681,  6  N. 
E.  795. 

[2]  It  is  urged  by  the  defendants  that,  if  the  assignment  of  Mr. 
Fleiss'  claims  in  the  Galveston-Houston  and  Henderson  bonds  were  in- 
cident to  compounding  a  felony,  equity  will  not  give  its  assistance  to  the 
plaintiff,  who  took  title  wilh  such  an  understanding.  I  think  that  the 
agreement  which  resulted  in  the  assignment  by  Mr.  Fleiss  of  his  bonds 
must  be  held  to  have  been  an  illegal  agreement,  inasmuch  as  part  of  the 
consideration  for  the  payment  made  to  him  was  an  implied  under- 
standing that  he  would  abstain  from  the  prosecution  of  a  criminal 
charge  against  Decker  and  Williams.  This  sufficiently  appears  both 
from  the  plaintiff's  admissions  in  the  sixth  paragraph  of  his  complaint 
and  from  the  testimony.  So  long  as  the  agreement  remained  execu- 
tory, it  could  not  have  been  enforced  by  any  of  the  parties  to  it.  But 
it  was  fully  executed.  The  money  was  paid  and  the  bonds  were  as- 
signed. Havii^  been  so  executed,  it  could  not  be  upset  by  any  of  the 
parties  to  the  agreement  (Haynes  v.  Rudd,  102  N.  Y.  372,  7  N.  E. 
287,  55  Am.  Rep.  815),  and  I  do  not  know  of  any  principle  which 
would  enable  third  persons  to  upset  it  (see  Moseley  v.  Moseley,  15  N. 
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Y.  334).  The  title  to  the  money  passed  to  Fleiss  and  the  title  to  the 
bonds  passed  to  his  assignee,  and  is  now  vested  in  the  plaintiff.  The 
law  will  leave  these  titles  where  it  finds  them.  Nor  is  it  the  fact,  as 
contended  for  by  the  defendants,  that  the  plaintiff  has  released  any 
security  tfiat  he  had  for  the  moneys  advanced  in  effecting  the  settle- 
ment. While  Mrs.  Williams  was  always  liable  to  Mr.  Cromwell  up- 
on her  indorsement  of  the  note  and  her  property  was  liable  to  him  up- 
on her  mortgage,  neither  was  at  any  time  liable  to  the  plaintiff,  for  it 
was  understood  from  the  outset  that  the  plaintiff  was  to  save  her 
harmless  from  these  obligations,  which  were  given  solely  for  the  bet- 
ter security  of  Mr.  Cromwell.  There  is  no  doubt  that  the  Fleiss  bonds 
were  wrongfully  pledged  with  Mr.  Sage.  This  is  clearly  shown  by 
the  conduct  of  iht  parties  concerned  wiien  the  fact  was  discovered  by 
Mr.  Fleiss — and  there  is  other  testimony  to  the  same  effect 

[3]  It  also  seems  clear  that  the  pledge  of  the  Van  Norden  bonds, 
as  part  of  the  collateral  for  the  $50,000  loan,  was  wrongful.  Mr.  Van 
Norden  borrowed  $15,000  from  Decker,  Howell  &  Co.  upon  the  se- 
curity of  his  bonds,  and  they  had  no  right  to  rehypothecate  the  bonds 
for  any  greater  sum  or  to  mingle  them  with  other  collateral  to  secure 
a  larger  loan.  McNeil  v.  Tenth  Nat  Bank,  46  N.  Y.  325,  329,  7  Am. 
Rep.  341 ;  Douglas  v.  Carpenter,  17  App.  Div.  329,  45  N.  Y.  Supp. 
219.  Mr.  Van  Norden  had  not  authorized  the  rehypothecation  of  his 
bonds  in  this  manner  and  did  not  know  that  it  had  been  done  until 
long  after  the  failure  of  the  brokers. 

[4]  As  to  the  claim  of  the  estate  of  Henry  O.  Seixas  to  the  city  of 
Houston  bonds,  it  appears  from  the  evidence  that  $15,000  of  such 
bonds  belonged  to  Mr.  Seixas  and  that  he  deposited  them  with  Decker, 
Howell  &  Co.  "as  margins."  It  further  appears,  however,  that  through 
the  sale  of  $2,000  of  such  bonds  and  other  securities  his  entire  indebt- 
edness to  them  was  paid,  leaving  a  balance  due  to  him  of  $2,245.92  at 
the  time  of  the  execution  of  the  assignment  for  the  benefit  of  creditors. 
There  was  thus  left  free  and  clear  as  between  Mr.  Seixas  and  his  bro- 
kers thirteen  of  such  bonds,  eight  of  which  had  been  lodged  with  Mr. 
Sage  as  collateral  for  said  loans.  By  the  payment  of  the  indebtedness 
of  Seixas  to  the  brokers,  whatever  lien  they  may  have  had  upon  the 
bonds  in  question  for  the  payment  of  any  balance  whidi  might  have 
become  due  on  the  speculative  account  was  discharged,  and  the  as- 
signee therefore  has  no  claim  or  interest  therein  and  the  executor  of 
Mr.  Seixas  is  entitled,  subject  to  Mrs.  Sage's  right,  to  the  dty  of  Hous- 
ton bonds  which  were  pledged  as  collateral  for  the  payment  of  &e 
loan  of  $50,000.  Tompkins  v.  Morton  Trust  Co.,  supra ;  In  re  T.  A 
Mclntyre  &  Co.,  181  Fed.  955,  958,  104  C.  C.  A.  419,  citing  Thomas 
V.  Taggart,  209  U.  S.  385,  28  Sup.  Ct  519,  52  L.  Ed.  845.  Even  if 
these  views  be  erroneous  and  Mr.  Seixas'  speculative  account  showed, 
as  claimed,  a  large  debit  balance  at  the  time  of  the  pledge,  the  brokers 
had  only  a  limited  right  of  rehypothecation  of  the  securities  by  thon- 
selves,  separate  and  apart  from  others,  for  an  amount  not  exceeding 
the  indebtedness,  and  the  mingling  of  the  bonds  so  deposited  "as  mar- 
gin" with  other  collateral  to  secure  the  $50,000  loan,  a  sum  larger  than 
the  indebtedness  by  Seixas  to  the  brokers,  at  the  time  of  the  pledge, 
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was  wrongful.  Douglas  v.  Carpenter,  17  App.  Div.  329,  333,  45  N. 
Y.  Supp.  219. 

[6]  It  appears  that  $3,000  of  the  city  of  Houston  bonds,  which 
were  pledged  by  Mr.  Dedcer  personally  for  a  loan  of  $2,500  to  him 
by  Mr.  Sage,  were  deposited  with  Decker,  Howell  &  Co.  Mr.  Decker 
individually  never  had  any  right  to  the  possession  of  these  bonds,  as 
bailee  or  otherwise,  and  much  less  any  right  to  pledge  them.  Such 
bonds  could  not  have  been  applied  to  the  payment  of  a  loss,  if  any  had 
arisen  on  the  sale  of  the  securities  given  for  the  $50,000  loan,  since 
the  pledgee  is  a  holder  for  value  only  to  the  extent  of  the  particular 
loan  upon  the  particular  security.  Smith  v.  Savin,  56  Hun,  640,  9 
N.  Y.  Supp.  106.  See  also,  same  case,  second  trial,  141  N.  Y.  315,  36 
N.  E.  338.  Mr.  Seixas  notified  Mr.  Sage  promptly  of  his  ownership 
of  the  bonds  in  question,  and  his  right  to  the  same  subject  to  the 
pledgee's  right  of  Mrs.  Sage  seems  to  be  clearly  established. 

[6]  The  assignee,  of  course,  stands  in  no  better  position  than  did 
the  brokers  at  the  time  of  the  execution  of  the  general  assignment,  at 
which  time,  as  above  shown,  Mr.  Seixas  was  a  creditor  of  the  brokers. 
In  re  T.  A.  Mclntyre  &  Co.,  supra.  The  defendant  Coughlan,  an  as- 
signee, maintains  that  the  claim  of  the  plaintiff  and  of  his  codefend- 
ants,  except  Mrs.  Sage,  are  barred  by  the  statute  of  limitations,  but, 
nevertheless,  asserts  his  own  claim  to  the  securities  or  their  proceeds. 
As  none  of  the  parties  makes  any  claim  against  the  assignee,  and  as 
all  the  parties  to  the  action,  including  the  assignee,  are  asserting  their 
claims  against  the  fund,  it  is  difficult  to  see  upon  what  theory  the  as- 
signee can  seek  to  interpose  the  statute  as  a  defense  to  the  claims  of 
the  other  claimants.  The  defense  was  available  to  Mrs.  Sage,  but  she 
has  refused  to  avail  herself  of  it  It  is  not  available  to  any  of  the 
other  claimants. 

[7]  If  the  views  hereinbefore  expressed  relative  to  the  merits  of 
the  respective  claims  of  Mrs.  Sage,  the  plaintiff,  and  the  defendants 
Van  Norden  and  Wiegand  as  executors,  are  correct,  it  follows  that 
none  of  the  claimants  is  entitled  to  have  the  securities  of  any  other 
claimant  applied  to  the  satisfaction  of  Mrs.  Sage's  claim  in  exoneration 
of  his  own  securities.  None  of  the  claimants  can  properly  say  that, 
while  the  rehypothecation  of  his  own  securities  was  wrongful,  the  re- 
hypothecation  of  any  of  the  other  securities  as  collateral  to  the  $50,000 
loan  was  authorized  by  the  owner.  This  is  the  test  when  the  exoner- 
ation of  some  of  the  collateral  is  claimed  at  the  expense  of  the  rest. 
Dos  Passos  on  Stockbrokers  (2d  Ed.)  282.  How,  then,  shall  the  sur- 
plus which  remains  after  satisfying  the  claim  of  Mrs.  Sage  be  divided 
among  the  several  claimants  ?  The  difference  in  the  situation  of  the 
parties  is  that  neither  Fleiss  nor  Seixas  ever  received  anything  as  the 
proceeds  of  the  pledge  of  their  securities,  while  Van  Norden  received 
a  loan  of  $15,000,  which  has  never  been  repaid.  I  think  therefore 
that,  if  the  fund  were  sufficient  to  satisfy  the  claims  of  all  the  claim- 
ants in  full,  the  plaintiff  would  be  entitled  to  receive  the  sum  which 
was  collected  upon  the  maturity  of  his  bonds,  jjlus  interest  from  the 
time  when  they  were  paid,  together  with  the  aggregate  of  the  interest 
payments  collected  upon  them  while  they  were  in  the  hands  of  Mr. 
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Sage  and  his  successors  in  interest.  The  Seixas  estate,  similarly, 
would  be  entitled  to  the  proceeds  to  be  derived,  from  the  sale  of  the 
Seixas  bonds,  together  with  the  interest  which  has  been  collected  upon 
them.  Van  Norden  would  be  entitled  to  the  proceeds  of  the  sale  of 
his  bonds  plus  the  interest  which  has  been  collected  upon  them,  less 
the  loan  of  $15,000  and  interest  accrued  thereon. 

[8]  As  the  fund  will  be  insufficient,  after  paying  Mrs.  Sage,  to  meet 
these  claims  in  full,  the  securities  should  be  sold  separately,  and,  when 
the  sums  ascertained  to  be  due  to  each  of  the  claimants  are  deter- 
mined, the  surplus  remaining  after  discharging  the  claim  of  Mrs.  Sage 
and  the  costs  of  the  action  should  be  divided  between  the  three  claim- 
ants in  proportion  to  their  respective  claims.  The  Seixas  estate  will,  of 
course,  be  entitled  to  the  surplus  remaining  from  the  securities  pledged 
upon  the  $2,500  loan.  If  the  parties  are  content  to  have  the  sale  and 
distribution  made  by  Mrs.  Sage,  it  would  seem  that  a  final  judgment 
might  be  entered  at  once.  Otherwise  an  interlocutory  judgment  fbdng 
the  rights  of  the  parties  and  appointing  a  referee  to  make  the  sale  and 
report  to  the  court  should  be  entered,  leaving  the  distribution  to  be 
directed  by  a  final  judgment  to  be  entered  upon  confirmation  of  the 
sale.  Costs  to  all  the  parties  should  be  allowed  out  of  the  fund.  As 
the  requests  for  findings  of  some  of  the  parties  do  not  appear  to  have 
been  served  upon  their  adversaries,  let  those  submitted,  or  new  ones 
if  so  desired,  be  served  by  the  respective  parties  litigant  within  five 
days  after  the  publication  hereof.  Briefs  in  relation  to  such  requests 
to  find  may  be  left  with  the  clerk  within  two  days  after  such  service, 
at  the  expiration  of  which  time  all  papers  are  to  be  submitted. 


PETBBS  T.  HUPPBRTet  aL 
(Supreme  Court,  Appellate  Division,  First  Department    December  31,  1913.) 
Plkadino  (I  S67*) — 00UPLAII7T— MonoR  TO  BlAKS  More  DBniriR  akd  Ckb- 

TAIN. 

A  complaint,  in  an  action  for  labor  done  and  materials  famished  in  tbe 
.construction  of  a  building  which  falls  to  state  when  the  work  was  begun 
or  finished,  or  when  the  amount  became  due,  or  when  partial  payments 
were  made,  or  when  a  demand  for  payment  was  made,  Is  indefinite  and 
uncertain,  and  defendant  may,  on  motion,  compel  plaintiff  to  make  the 
complaint  more  definite  and  certain  by  showing  the  time  when  the  services 
were  rendered  and  materials  furnished. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  H  64,  1173-1193; 
Dec.  Dig.  {  367.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Louis  W.  Peters  against  Isaac  Huppert  and  others.  From 
an  order  denying  a  motion  to  req'uire  plaintiff  to  make  the  complaint 
more  definite  and  certain,  defendants  appeal.  Reversed  and  motion 
granted. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LINQ,  and  HOTCHKISS,  JJ. 

*For  oUier  cases  sm  gam*  topic  A  i  NmoBB  In  D«o.  ft  Am.  Digs.  1907  to  date,  tt  Rop'r  Indczet 
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Katz  &  Sommerich,  of  New  York  City  (George  Trosk,  of  New  York 
City,  of  counsel),  for  appellants. 
Joseph  Gans,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  complaint  alleges  that  during  all  the  times 
herein  mentioned  Henry  J.  Hoerner  and  Henry  E.  Hoerner  were  co- 
partners in  business,  under  the  firm  name  and  style  of  H.  J.  Hoerner  & 
Son ;  that  during  all  the  times  herein  mentioned  the  defendants  were 
copartners  engaged  in  the  erection  and  construction  of  certain  build- 
ings; that  thereafter,  and  while  the  defendants  were  engaged  as  co- 
partners in  the  erection  and  construction  of  said  buildings,  the  said 
linn  of  H,  J.  Hoerner  &  Son,  at  the  special  instance  and  request  of 
the  defendants,  performed  certain  worl^  labor,  and  services,  and  fur- 
nished certain  materials,  and  that  there  is  a  balance  due,  and  that 
thereafter  and  before  the  commencement  of  this  action  said  H.  J. 
Hoerner  &  Son  assigned  the  foregoing  claim  and  cause  of  action  to  the 
plaintiff. 

No  dates  whatever  are  stated  in  the  complaint  as  to  when  the  con- 
struction work  was  commenced  or  finished,  or  when  the  amount  be- 
came due,  or  when  the  partial  payments  were  made,  or  when  the  de- 
mand was  made.  This  motion  was  for  an  order  that  the  complaint 
be  made  definite  and  certain  by  showing  the  time  when  the  alleged 
services  were  rendered  and  the  materials  furnished.  Without  such 
allegations  the  defendant  is  deprived  of  the  information  as  to  whether 
he  has  or  has  not  a  defense  under  the  statute  of  limitations. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements  to  the  appellant,  and  the  motion  granted,  with  $10  costs. 


ETSHBLLS  t.  PAROO. 

(Supreme  Conrt,  Appellate  IMvlslon,  First  Department    December  81,  1918.) 

Affcai.  aud  Bbbob  (|  1003*) — Retikw— Findino. 

Where  a  finding  In  favor-  of  plaintiff,  on  an  Issue  of  t&ct,  was  against 
t&e  overwhelming  weight  of  the  evidence,  it  will  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  U  8939- 
8943  ;   Dec.  Dig.  f  1003.*] 

Ingraham,  P.  J.,  and  HotchUas,  X,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Harry  Etshells  against  James  F.  Fargo,  as  Treasurer  of 
the  American  Express  Company.  From  a  judgment  for  plaintiff,  and 
an  order  denying  his  motion  for  new  trial,  defendant  appeals.  Re- 
versed and  remanded. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

John  G.  Milbum,  Jr.,  of  New  York  City,  for  appellant 
Jeremiah  A.  O'Leary,  of  New  York  City,  for  respondent 

•For  otlin'  oaaM  m«  lune  topic  A  i  numbxb  In  Deo.  A  Am.  DIsa.  IMf  to  teu^  *  Rap'r  IndazM 
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SCOTT,  J.  The  question  of  defendant's  liability  turns  upon  wheth- 
er or  not  plaintiff  had  stepped  onto  the  roadway  before  he  was  struck 
by  defendant's  vehicle.  Upon  this  question,  the  weight  of  the  evi- 
dence is  overwhelmingly  in  favor  of  the  defendant.  Plaintiff's  testi- 
mony that  he  had  not  stepped  off  the  curb  is  not  supported  by  any 
other  witness,  while  he  is  contradicted  by  a  number  of  witnesses,  some 
of  whom  at  least  appear  to  be  wholly  disinterested  and  worthy  of  be- 
hef.     . 

The  judgment  and  order  appealed  from  must  therefore  be  reversed 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

CLARKE  and  DOWUNG,  TT.,  concur.  INGRAHAM,  P.  J,  and 
HOTCHKISS,  J.,  dissent 


PEPE  et  aL  t.  RODENA  REALTY  CO. 
(Supreme  Court,  Appellate  Term,  First  Department.    Januarj  S,  1814.) 

BBOKEBS   ({  40*) — CONTBAOT  FOB  CoiaOBBIOIl — CONSn>EBATION. 

A  property  owner's  agreement  to  pay  real  estate  brokers,  in  charge  of 
his  property  as  general  agents,  extra  compensation  for  leasing  same  is 
void  when  made  without  consideration. 

[Ed.  Note.— For  other  ci^ses,  see  Brokers,  Cent  Dig.  H  38-40 ;  Dec.  Dig. 
I  40.«]       . 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Michael  E.  Pepe  and  another  against  the  Rodena  Realty- 
Company.  From  a  judgment  for  plaintiffs  for  $116  damages  besides 
costs,  entered  after  trial  by  the  court,  defendant  appeals.  Reversed, 
and  complaint  dismissed. 

Argued  December  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR.  JJ. 

Lesser  Bros.,  of  New  York  City,  for  appellant 

isimmons,  Harris  &  Rofrano,  of  New  York  City,  for  respondents. 

GUY,  J.  This  action  was  brought  to  recover  2^^  per  cent,  com- 
missions alleged  to  have  been  earned  by  real  estate  brokers  on  renewals 
of  leases  of  defendant's  property  of  which  they  were  in  charge  as  gen- 
eral agents.    The  defense  was  a  denial  and  payment. 

Plaintiff  Vincent  C.  Pepe  testified  that  his  firm  of  real  estate  brokers 
were  in  charge  of  defendant's  property,  as  general  agents,  at  a  com- 
mission of  2^  per  cent,  on  the  rents  collected ;  that  they  ordered  re- 
pairs, subject  to  its  president's  approval,  collected  and  remitted  rents, 
and  looked  after  the  tenants  and  about  leases,  and  so  on."  In  the 
fall  of  1912  a  number  of  leases  expired,  and  one  of  the  plaintiffs -testi- 
fied that  he  told  defendant's  president  they  would  want  the  "usual  com- 
mission" for  renting  the  lofts,  which  he  testified  was  2^  per  cent  on 
the  year's  rental.  All  the  tenants  but  one  renewed  their  leases,  and 
one  tenant  was  induced  to  take  a  vacant  loft  in  addition.  The  plain- 
tiffs were  discharged  as  general  agents  on  January  31,  1913.    On  that 

•For  otber  case*  cee  same  topic  A  i  kuuebb  la  Dec.  *  Am.  Digs.  U07  to  date,  *  Rap'r  Indeze* 
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date  they  sent  defendant  a  bill  for  an  additional  2^  per  cent,  commis- 
sion on  said  renewal  leases.  Prior  thereto  they  had  rendered  to  de- 
fendant statements  of  account  for  December,  1912,  and  January,  1913, 
which  contained  no  charge  of  said  conmiission  or  reference  thereto. 
Defendant's  president,  Reynolds,  denied  absolutely  any  agreement  to 
pay  the  general  agents  any  extra  commission  for  leasing,  or  that  he 
and  plaintiffs  even  discussed  the  subject,  and  introduced  convincing 
expert  evidence  that  it  is  the  established  custom  in  the  real  estate  busi- 
ness for  brokers  employed  as  general  agents  of  property  to  attend  to 
the  leasing  of  the  property  and  renewing  the  leases  without  extra  com- 
pensation. Plaintiffs'  evidence  as  to  the  making  of  a  special  contract 
for  extra  compensation  was  uncorroborated  and,  in  our  judgment,  dis- 
credited. But,  if  made,  it  was  without  consideration.  A  naked  prom- 
ise without  a  consideration  as  an  equivalent  cannot  be  enforced  because 
it  involves  no  legal  obligation.  Arend  v.  Smith,  151  N.  Y.  502,  505, 
45  N.  E.  872;  Carpenter  v.  Taylor,  164  N.  Y.  171,  177,  58  N.  E.  53; 
Robinson  v.  Jewett,  116  N.  Y.  40,  53,  22  N.  E.  224. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 

SEABURY,  J.,  concurs.    BIJUR,  J.,  concurs  in  result 

In  re  RAHM. 

MAORUDBB  v.  AMERICANA  CO.  et  aL 

(Supreme  Court,  Apj)eUate  Division,  First  Department    December  81,  1013.) 

ATTOBmtT  ARD  Ci-iBnT  (|  176*) — Attobnbt'8  Ldcn— Oontirobki;  Fxes. 

An  order  determining  an  attorney's  lien  for  services  rendered  under  an 
agreement  for  a  contingent  fee  from  the  amount  recovered  cannot  be  sus- 
tained, where  It  appears  that  nothing  has  been  paid  to  the  attorney's 
client  and  that  no  settlement  has  been  made  in  the  action. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  {  3Sl ; 
Dec.  Dig.  {  176.*] 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  application  of  Albert  E.  Rahm  to  have  his  at- 
torney's lien  determined  and  enforced  in  the  action  of  G.  Lloyd  Ma- 
gruder  against  the  Americana  Company  and  others.  From  an  order 
determining  the  attorney's  lien,  an  appeal  was  taken.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,'JJ. 

Frank  J.  Ryan,  of  New  York  City,  for  appellant 
D.  W.  Steele,  Jr.,  of  New  York  City,  for  respondent 

DOWLING,  J.  The  moving  papers  show  that  plaintiff,  under  an 
agreement  with  his  client,  Magruder,  is  entitled  to  recover  for  his  pro- 
fessional services  a  sum  equal  to  33Vi  per  cent  of  any  sum  that  might 
be  recovered  by  suit,  settlement,  or  otherwise,  upon  a  claim  against 
defendants. 

The  petitioner  shows  that  he  has  issued  a  stunmons  in  the  action 
of  Magruder  v.  Americana  Company  et  al.    He  alleges  upon  informa- 

•For  oUiar  cum  m*  lame  topic  *  {  mvmbss  Ui  Deo.  *  Am.  Digs.  ]M7  to  teto,  *  Rop'r  Indezsa 
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tion  and  belief  that  the  defendants  settled  the  litigation  with  his  client 
without  his  knowledge  or  consent  It,  however,  appears  from  the  affi- 
davit of  Phineas  M.  Bond,  the  secretary  and  assistant  treasurer  of 
the  defendant  corporations,  who  has  charge  of  the  records  thereof,  as 
well  as  knowledge  of  all  disbursements  made  by  them,  that  : 

"No  money  or  other  consideration  taaa  been  paid  the  said  plaintiff  by  the 
defendant  in  settlement  of  this  action,  nor  any  settlement  whataoever  made 
with  him  by  the  defendant." 

Under  these  conditions,  this  order  cannot  be  sustained,  based,  as  it 
is,  upon  the  theory  that  a  settlement  has  actually  been  made  in  some 
form  or  other  by  his  client  with  the  defendants,  without  his  consent 

The  order  will  therefore  be  reversed,  with  $10  and  disbursements, 
and  the  motion  denied,  with  $10  costs.    All  concur. 


HAMDEL  T.  HOPKINS  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    December  81,  1B13.) 

Vendob  and  Pubohasieb  ({  112*) — Bbscissior  bt  Pubchaskb — Dblat. 

A  purchaser  was  entitled  to  rescind  a  contract  for  the  purchase  of  real 
property,  where  proceedings  to  sell  an  infant's  interest  therein  were  not 
completed  in  time  to  enable  the  vendors  to  tender  the  guardian's  deed  on 
the  law  day. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and  Purchaser,  Gent  Die.  U 
307-340;  Dec.  Dig.  (  112.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Adolph  Mandel  against  David  Hopkins  and  others,  as  ex- 
ecutors. From  a  judgment  .dismissing  the  complaint  at  the  close  of 
plaintiff's  case  and  from  an  order  denying  a  new  trial,  plaintifiE  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Maxwell  S.  Harris,  of  New  York  City,  for  appellant 

Leander  B.  Faber,  of  Jamaica,  for  respondents. 

PER  CURIAM.  The  failure  to  complete  the  proceedings  to  sell 
the  infant's  interest  in  time  to  enable  the  vendors  to  tender  the  guard- 
ian's deed  on  the  law  day  was  alone  sufficient  justification  for  appel- 
lant's rescission  of  the  contract.  Furthermore,  the  testimony  concern- 
ing the  simultaneous  deeds  from  John  Sprowell  to  James  Sprowell  and 
from  James  to  John,  and  the  absence  of  conveyance  from  either,  and, 
as  well,  the  testimony  concerning  the  right  of  way  reserved  in  the 
Bergen  deed,  was  sufficient  prima  facie  to  justify  the  appellant  in  te- 
jecting  the  title. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  {ippellant  to  abide  the  event. 

•For  other  casM  ■••  wm*  topic  *  i  huubbb  In  Dae.  A  Am.  DIga.  UOT  to  date,  *  R«p'r 
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McIiAUGHLIN  T.  HENDELSON  et  aL 
(Supreme  Conrt,  Appellate  DlTlslon,  Second  Department    December  81,  1918.) 
Costs  (|  104*) — ^Ahovht — Extba  Aixowahcbs— Actions  in  Which  Aixow- 

ABLB. 

Code  ClT.  Proc.  |  8252,  provides  tbat  in  actions  to  foreclose  a  mortgage 
upon  real  property,  among  others,  If  plalntlfl  recovers  a  final  Judgment 
with  costs,  he  is  entitled  to  recover,  in  addition  to  the  costs  otherwise  pre- 
scribed, certain  percentages  on  the  amount  found  to  be  due  on  the  mort- 
gage. Lien  Law  (Consol.  Laws  1908,  c.  33)  i  43,  provides  that  the  provi- 
sions of  the  Code  of  Civil  Procedure  relating  to  actions  for  the  foreclosure 
of  a  mortgage  woa  real  property  and  the  sale  and  distribution  of  the 
proceeds  thereof,  apply  to  actions  In  a  conrt  of  record  to  enforce  me- 
chanics' liens  on  real  property  except  as  otherwise  provided.  Meld,  that 
plaintiff  in  an  action  to  foreclose  a  mechanic's  lien  is  entitled  to  the  ex- 
tra allowance  of  costs  provided  for  in  section  3262,  especially  as  he  has 
the  burden  of  preparing  the  complaint,  bringing  in  parties,  examining  the 
record  for  such  purposes,  entering  the  Judgment,  procuring  the  sale,  and 
,       reporting  it  to  the  court 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  ff  620-636;  Dec.  Dig. 
i  164.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Edward  J.  McLaughlin  against  Rose  Mendelson  and 
others.  From  an  order  denying  a  motion  to  tax  costs  under  Code  Civ. 
Proc  §  3252,  plaintiff  appeals.    Reversed,  and  motion  granted. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

Matthew  W.  Wood,  of  New  York  City,  for  appellant 
Marks  &  Marks,  of  New  York  City,  for  respondents. 

THOMAS,  J.  The  question  is  whether  the  plaintiff  in  an  action 
to  foreclose  a  mechanic's  lien  is  entitled  to  an  allowance  tmder  section 
3252  of  the  Code  of  Civil  Procedure.  Section  43  of  the  Lien  Law 
(chapter  33,  Consol.  Laws  1909;  chapter  419,  §  3401,  Laws  of  1897) 
provides: 

"The  provisions  of  the  Code  of  GlvU  Procedure,  relating  to  actions  for  the 
foreclosure  of  a  mortgage  upon  real  property,  and  the  sale  and  the  distribu- 
tion of  the  proceeds  thereof  apply  to  actions  in  a  court  of  record,  to  enforce 
mechanics'  liens  on  real  property,  except  as  otherwise  provided  In  this 
article." 

It  is  obvious  that  one  intention  was  to  furnish  a  procedure  for  en- 
forcing the  lien  and  for  the  sale  and  distribution  of  the  proceeds.  But 
that  was  not  the  entire  scope  of  it  Section  3252  does,  in  part,  relate  to 
the  foreclosure  of  a  mortgage.  If  therefore  provisions  in  the  Code  rel- 
evant to  the  foreclosure  of  a  mortgage  are  also  related  by  force  of 
section  43  of  the  Lien  Law  to  the  foreclosure  of  a  mechanic's  lien,  the 
plaintiff  should  have  the  costs.  It  is  true  that  there  may  be  a  fund  and 
that  the  plaintiff  may  be  seeking  to  establish  his  interest  in  it  as  against 
the  owner,  a  contractor  or  omer  lienors,  or  all  such,  and  that  the 
object  of  the  action  may  be  to  determine  the  rights  of  the  several 
claimants  to  the  fund.    The  same  complications  might  not  arise  in  ac- 

•For  other  casM  Ma  sam*  tople  A  i  nuiibcs  in  Dec.  A  Am.  Dlgi.  IMT  to  dat*,  A  Rap'r  Indnw 
144N.T.S.— €8 

Digitized  by  VaOOQlC 


1074  144  NBW  TOBS  SUPPLBUBNT  (Siq>.  Ct 

tions  for  the  foreclosure  of  a  mortgage,  and  yet  in  such  cases  questions 
do  arise  as  to  priorities  of  mortgages  and  judgments  and  other  liens. 
So  that  there  is  no  material  difference  in  such  regard  between  the  fore- 
closure of  a  mortgage  and  a  lien.  There  is  similar  justice  in  allowing 
the  additional  allowance  to  the  plaintiff  seeking  the  foreclosure  of  his 
lien  and  the  adjustment  of  equities.  He  carries  the  burden  of  prepar- 
ing the  complaint,  of  bringing  in  parties  and  the  examination  of  the 
record  for  such  purposes,  and  there  is  also  the  duty,  in  case  he  succeed, 
of  entering  the  judgment,  procuring  the  sale,  and  reporting  the  same 
to  the  court. 

The  respondent  relies  upon  two  cases,  Wright  v.  Reusens,  IS  N.  Y. 
Supp.  504,*  and  Randolph  v.  Foster,  4  Abb.  Prac.  262.  The  last  case 
treated  of  an  additional  allowance  and  was  decided  in  1857.  Wright 
V.  Reusens  dealt  with  section  8,  c.  342,  of  the  Laws  of  1885,  all  of 
which  chapter  was  repealed  when  the  present  law  was  enacted.  Section 
8  refers  to  the  foreclosure  of  a  mechanic's  lien,  and  is  as  follows : 

"The  manner  and  form  of  Instltnting  and  prosecuting  any  sncb  action" 
(foreclosure  of  mechanic's  Uen)  "to  Judgment,  or  an  appeal  from  snch  judg- 
ment shall  be  the  same  as  In  actions  for  the  foreclosure  of  mortgages  upon 
real  property,  except  as  herein  otherwise  provided." 

There  the  provisions  relating  to  the  foreclosure  of  mortgages  were 
adopted  simply  to  furnish  "manner  and  form"  of  procedure.  In  the 
present  statute  all  the  provisions  applicable  to  actions  to  foreclose  mort- 
gages apply  to  actions  to  enforce  mechanics'  liens.  There  was  no  diffi- 
culty under  the  earlier  statute  in  reaching  the  conclusion  that  the  pro- 
visions for  costs  did  not  apply.  The  language  was  explicit  It  will 
be  noticed  that  the  present  statute  does  not  say  that  the  provisions  of 
the  Code  shall  apply  to  the  enforcement  of  the  lien,  that  is,  so  far  as 
they  are  necessary  for  the  enforcement  of  the  lien,  but  rather  that  they 
shall  apply  to  actions  brought  for  the  purpose  of  enforcing  the  liens, 
from  which  it  may  be  inferred  that  everything  relating  to  an  action 
for  foreclosure  of  a  mortgage,  so  far  as  applicable,  applies  to  an  ac- 
tion to  enforce  a  mechanic's  lien.  In  other  words,  the  action  to  fore- 
close a  mechanic's  lien  is  equivalent  to  an  action  to  foreclose  a  mort- 
gage so  far  as  applicable  provisions  of  the  Code  are  concerned. 

The  reason  for  decision  in  Wright  v.  Reusens  is  not  entertainable. 
It  is  that  the  action  to  foreclose  a  mechanic's  lien  is  not  mentioned  in 
the  Code  section.  Where  one  statute  is  by  reference  ingrafted  upon 
another  statute,  the  purposes  of  the  second  statute  are  not  mentioned  in 
the  first  Otherwise,  there  would  be  no  purpose  in  adopting  it  by  ref- 
erence. 

The  order  should  be  reversed,  'without  costs,  and  motion  granted  to 
tax  costs  pursuant  to  section  3252  of  the  Code  of  Civil  Procedtire.  Ail 
concur. 

1  Beported  in  fall  in  the  New  York  Supplement;  reported  ai  a  memoiait- 
dum  decision  without  opinion  In  60  Hun,  68S. 
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FOY  ▼.  HcOARRX  et  aL 
(Supreme  Oonrt,  Appellate  Division,  First  Department.    December  31,  1913.) 

NAUXB    (8     18*) — ^FOBBOLOSXTBX     SAI.E — RBJXCTIOR    OV    TITLK — HSIBBHXP — ETI- 
DXRCK. 

BMdence  heW  sufficient  to  cast  such  doubt  on  whether  tbe  O.  G.,  to 
whom  land  was  deeded,  was  the  G.  G.  of  whom  C.,  a  lunatic,  was  an  heir, 
as  to  authorize  rejection  of  the  title  by  the  purchaser  at  mortgage  fore- 
closure sale;  the  mortgagor's  title  being  a  deed  from  the  committee  of 
the  lunatic  under  an  order  in  proceedings  for  sale  of  lunatic's  estate. 

[Ed.  Mote. — For  other  cases,  see  Names,  Cent  Dig.  IS  4,  17;  Dec  Dig. 
I  18.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  Foy  against  Frank  McGarry  and  others  to  foreclose 
a  mortgage.  From  an  order  requiring  him  to  complete  title,  Charles 
A.  Menet,  the  purchaser  at  foreclosure  sale,  appeals.  Reversed,  mo- 
tion denied,  and  proceedings  remitted,  with  directions. 

Argued  before  INGRAHAM,  P.  T.,  and  CLARKE,  SCOTT,  DOW- 
LING,,  and  HOTCHKISS,  JJ. 

J.  J.  Kramer,  of  New  York  City,  for  appellant. 
John  M.  Rider,  of  New  York  City,  for  respondent 

HOTCHKISS,  J.  By  deed  dated  August  15,  1855,  and  recorded 
July,  1856,  the  property  was  conveyed  to  one  George  Gilchrist.  By 
deed  dated  March  22,  1909,  Hubbard,  as  committee  of  the  estate  of 
Sarah  A.  Gilchrist  Crisp,  a  lunatic,  conveyed  to  the  mortgagor.  Ap- 
pellant admits  the  regularity  of  the  proceedings  for  the  sale  of  the 
lunatic's  estate,  but  claims  that  they  are  not  in  their  naturfe  sufficient 
to  establish  heirship,  and,  if  they  were,  on  their  face  they  fail  to  show 
that  the  lunatic  was  the  heir  of  the  George  Gilchrist,  grantee  in  the 
1855  deed,  although  she  apparently  was  the  heir  of  a  George  Gilchrist. 

It  is  not  difficult  to  imagine  very  serious  reasons  why  ex  parte  pro- 
cee(Engs  to  sell  lands  of  a  lunatic  should  not  be  held  to  be  the  equiv- 
alent of  probate  of  heirship.  It  is  not  necessary,  however,  to  pass 
upon  this  question.  Assuming,  because  of  the  identity  of  names,  that 
the  burden  was  on  the  purchaser,  I  think;  the  facts  appearing  on  the 
reference  had  in  the  proceedings  to  sell  the  lunatic's  real  estate  cast 
such  doubt  on  the  identity  of  the  two  Georges  as  to  justify  a  rejection 
of  the  title.  This  testimony  in  brief  was  as  follows:  One  Booth 
swore  that  he  was  a  companion  and  fellow  employe,  in  this  city,  of 
one  James  Gilchrist,  who  died  in  1866  in  Jersey  City>  and  whose  widow 
died  subsequently;  that  James  left  him  surviving  two  children,  the 
lunatic  and  one  George,  who  died,  unmarried,  January  15,  1862,  in  this 
city,  and  previous  to  his  father,  he  then  being  "about  26  years  old." 
This  would  make  George  19  years  of  age  in  1855,  the  date  of  the  deed. 
The  witness  had  never  heard  of  anv  income  from  this  property,  which 
in  fact  was  a  vacant  lot.  Gildersleeve,  a  real  estate  broker,  79  years 
old,  testified  that  he  knew  James  and  his  son  George,  the  latter  having 
come  to  see  him  "several  times  about  the  sale  of  a  lot  which  he  had  in 
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Westchester  county,"  and  which  he  and  GUchrist  went  to  see;  Gil- 
christ telling  him  that  he  owned  the  lot  and  wanted  to  sell  it  This  was 
"about  1860  or  1861,"  when  George  "was  about  25  or  26,  just  a  young 
fellow."  George  lived  on  West  Fourteenth  street  in  this  city.  At- 
tached to  the  referee's  report  in  the  lunacy  proceedings  is  a  certificate 
from  the  clerk  of  the  Oneida  Surrogate's  Court  that  he  had  examined 
the  records  from  January  1,  1862,  to  date,  and  foimd  "no  estate  by 
the  name  of  George  Gilchrist."  Why  the  certificate  of  the  surrogate 
of  Oneida  county  was  produced  is  not  explained.  There  is  nothing 
else  in  the  record  to  show  that  George  died  intestate.  Nor  is  there 
any  evidence  whatsoever  that  James,  the  father  of  George,  did  not  have 
children  who  died  before  James,  leaving  issue;  the  only  proof  being 
that  James  left  George  and  the  lunatic  as  his  sole  surviving  children. 
It  appears  to  be  undisputed  that  the  taxes  and  assessments  were  paid 
from  1855  to  1874,  but  at  the  time  of  the  sale  some  $2,000  of  taxes 
and  assessments  had  accrued.  No  evidence  was  given  to  show  by 
whom  the  taxes  from  1855  to  1874  had  been  paid — a  most  material 
fact. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  denied,  with  $10  costs,  and  the  proceedings  remitted 
to  the  Special  Term,  with  directions  to  ascertain  and  allow  to  the  ap- 
pellant his  reasonable  counsel  fees  and  other  expenses  for  examinii^ 
the  title,  and  that  the  referee  be  ordered  to  return  to  the  appellant  his 
deposit  on  account  of  his  purchase.    All  concur. 


KIMMERLB  t.  GABBY  PRINTING  GO. 

(Supreme  Court,  Appellate  Division,  Second  Department    December  31.  1913.) 

Mabteb  aito  Servant  (§  129*) — ^InjUBiBS  to  Sxbvaut — ^Pboxikate  Cause — 
Unouabdbd  Maohinebt. 

Wbere  a  servant  not  engaged  In  operating  a  printing  press  slipi>ed  and 
was  injured  when  hia  arm  passed  within  its  unguarded  frame,  the  ab- 
sence of  the  guard  was  the  proximate  cause  of  the  injury,  and  tlie  master 
cannot  escape  liability  because  the  servant  was  not  near  the  maddne  to 
operate  it. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  K  25T- 
263;   Dec.  Dig.  I  129.»] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  George  Kimmerle  against  the  Carey  Printing  Company. 
From  a  judgment  for  plaintiff  and  an  order  denying  its  motion  for 
new  trial,  defendant  appeals.    Affirmed. 

See,  also,  145  App.  Div.  940,  130  N.  Y.  Supp.  1116. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  RICH,  and 
STAPLETON,  JJ. 

Frank  V.  Johnson,  of  New  York  City,  for  appellant. 
Frederick  S.  Martyn,  of  Brooklyn  (Harry  E.  Lewis,  of  Brooklyn, 
on  the  brief),  for  respondent. 

THOMAS,  J.  The  plaintiff  slipped  and  his  arm  passed  within  the 
frame  of  a  printing  press,  where  it  was  injured  by  an  actuating  shoe 
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which  was  unguarded' and  which  extended  to  and  in  some  part  slightly 
beyond  the  frame  of  the  press.  Thirteen  of  seventeen  presses  then 
operated  by  the  defendant  had  guards  over  the  shoe,  which,  if  used 
upon  the  machine  in  question,  would  have  prevented  the  injury.  The 
absence  of  the  guard  was  a  proximate  cause  of  the  injury,  and  it  is 
immaterial  that  the  plaintiff  was  not  in  proximity  to  the  machine  for 
the  special  purpose  of  operating  it,  or  that  the  shoe  was  practically 
within  the  frame. 

The  judgment  and  order  should  be  affirmed,  with  costs,  on  the  au- 
thority of  Welch  v.  Waterbury  Co.,  206  N.  Y.  522,  100  N.  E.  426; 
Martin  v.  Walker  &  Williams  Manfg.  Co.,  198  N.  Y.  324,  91  N.  E. 
798;  McEwen  v.  Borden's  Condensed  Milk  Co.,  154  App.  Div.  185. 
138  N.  Y.  Supp.  844;  and  Basel  v.  Ansonia  Clock  Co.  (Sup.)  144  N.  Y. 
Supp.  434.    All  concur. 


a.  B.  SHBARBB  CO.  T.  EAEOITIilS. 
(Otsego  County  Court    December  23,  1918.) 

1.  Saus  (i  427*) — Bbkach  or  Wabbahit— GoifDinoNAi.  Sales. 

In  case  of  a  sale  upon  condition  that  title  remain  In  the  seller  until 
full  payment  of  the  price,  an  action  for  breach  of  warranty  could  not  be 
maintained  In  the  absence  of  statnte  nntU  the  whole  of  the  purchase 
money  U  paid  and  title  has  fully  passed  to  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  H  1210-1213;  Dec. 
Dig.  I  427.*] 

2.  Saues  (f  273*) — IxFLiBD  Wasbantixs— Wabbaktt  Equifuintb. 

Under  Personal  Property  Law  (Consol.  Laws  1900,  c.  41)  (  06,  as 
amended  by  Laws  1911,  c.  571,  providing  that  there  Is  an  Implied  war- 
ranty of  fitness  for  any  particular  purpose  of  goods  sold  where  the  buyer 
makes  tmown  to  the  seller  the  purpose  for  which  they  are  reqrilred  and 
relies  on  the  seller's  skill  or  Judgment  there  was  an  implied  warranty 
that  a  mechanical  piano  was  suitable  for  the  puriMse  for  which  It  was 
Intended  to  be  used,  if  the  seller  was  Informed  that  It  was  Intended  for 
entertainment  purposes  and  stated  that  it  was  fit  for  such  purposes. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent  Dig.  §§  772-776;  Dec.  Dig. 
§273.*] 
8.  Salxs  (I  288*) — CoNDinoifAi.  Saix0— Bbeach  or  Wabkantt— Aonoifs. 

Under  Personal  Property  Law  (ConsoL  Laws  1900,  c.  41)  {  130;  as  added 
by  Laws  1911,  c.  571,  providing  that  in  the  absence  of  agreement,  ac- 
ceptance by  the  buyer  shall  not  discharge  the  seller  from  liability  in  dam- 
ages or  other  remedy  for  breach  of  warranty  "in  the  contract  to  sell," 
or  the  sale  providing  notice  of  breach  is  given  within  a  reasonable  time, 
acceptance  of  the  goods  by  the  buyer  imder  a  conditional  sale  reserving 
title  until  all  of  the  price  is  paid  would  not  bar  an  action  for  damages 
for  breach  of  warranty  of  fitness. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  K  817-823;  Dec. 
Dig.  (  288.*] 

4.  Sales  (f  428*) — ^Aonoit  fob  PBicB—CorHTKECLAiM— Bbkach  of  Wabbakty, 
Under  Personal  Property  Law  (Consol.  Laws  1909,  c.  41)  1 150,  subd.  lb, 
as  added  by  Laws  1911,  c.  571,  providing  that  in  case  of  breach  of  war- 
ranty Uie  buyer  may,  at  his  election,  keep  the  goods  and  maintain  an  ac- 
tion for  damages,  or  subdivision  "d,"  rescind  a  contract  to  sell  or  the 
sale,  or,  if  the  goods  bare  been  received,  offer  to  return  them  and  recover 
the  price  paid,  in  an  action  upon  a  conditional  sale  note  the  buyer  may 
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oonnterclaim  and  show  in  support  thereof  that  the  seller  warranted  that 
the  idano  sold  would  not  break  and  was  fit  for  the  purposes  intended, 
and  that  the  warranty  had  been  breached  and  offer  to  return  the  piano 
upon  receiving  back  the  price  paid. 

[Ed.  Note.— For  other  cased,  see  Sales,  Gent  Dig.  H  1214-1223:    Dec 
Dig.  S  42a*] 

Appeal  from  City  Court  of  Oneonta. 

Action  by  the  G.  B.  Shearer  Company  against  B.  J.  Kakoulis.  From 
a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
granted. 

Thompson  &  Van  Woert,  of  Oneonta,  for  appellant 
Gibbs,  Holmes  &  Gibbs,  of  Oneonta,  for  respondent 

A.  L.  KELLOGG,  J.  This  is  an  action  brought  by  the  plaintiff  up- 
on a  conditional  sale  note  for  the  sum  of  $45,  with  interest;  same  hav- 
ing been  given  for  part  of  the  purchase  price  of  a  player  piano.  An 
answer  was  interposed  by  the  defendant,  admitting  the  making,  signing, 
and  delivery  of  the  note,  and  alleging  a  breach  of  warranty. 

The  case  was  tried  before  the  city  judge  of  Oneonta,  who  permitted 
the  introduction  and  receipt  of  evidence  in  behalf  of  the  defendant, 
under  objection,  which  tended  to  show  that  the  defendant,  at  the  time 
of  the  giving  of  the  note,  warranted  liiat  the  said  piano  would  not 
break,  and  that  it  was  reasonably  fit  for  the  purposes  for  which  it  was 
delivered,  but  that,  on  the  contrary,  it  had  repeatedly  broken,  and  was 
not  as  agreed  in  the  respects  mentioned;  that  the  defendant,  before 
beginning  the  action,  notified  the  plaintiff  of  the  breach  of  the  alleged 
warranty,  and  that  he  elected  to  rescind  the  contract  of  sale,  and  now 
offers  to  return  the  piano  upon  the  plaintiff  repaying  to  him  so  much 
of  the  purchase  price  as  had  theretofore  been  paid;  diat  in  making 
the  purchase  the  defendant  relied  upon  the  plaintiff's  skill  and  judg- 
ment in  furnishing  a  piano  suitable  for  the  purposes  intended,  which 
was  for  the  entertainment  of  his  patrons,  in  order  to  attract  customers 
and  increase  his  business ;  that  he  had  already  paid  to  plaintiff,  on  ac- 
count of  said  contract,  in  all  the  sum  of  $339.05. 

It  was  the  contention  of  the  defendant  that  this  evidence  was  compe- 
tent under  and  pursuant  to  the  various  provisions  of  sections  96,  130, 
and  150  of  the  Personal  Property  Law,  as  added  by  Laws  1911,  c.  571, 
in  effect  June  30,  1911.  Section  96  of  said  act  defines  implied  war- 
ranties of  quality  as  follows : 

"Subject  to  the  provisions  of  this  article  and  of  any  statute  in  that  behalf, 
there  is  no  implied  warranty  or  condition  as  to  the  quality  or  fitness  for  any 
particular  purpose  of  goods  supplied  under  a  contract  to  sell  or  a  sale,  except 
as  follows:  (1)  Where  the  buyer,  expressly  or  by  implication,  makes  known  to 
the  seller  the  particular  purpose  for  which  the  goods  are  required,  and  it  ap- 
pears that  the  buyer  relies  on  the  seller's  skill  or  judgment  (whether  he  be 
'the  grower  or  manufacturer  or  not),  there  is  an  Implied  warranty  that  tb6 
goods  shall  be  reasonably  fit  for  such  purpose." 

Section  130  of  said  act  is  as  follows: 

"Acceptance  does  not  bar  action  for  damages.  In  the  absence  of  uxpie—  or 
Implied  agreement  of  the  parties,  acceptance  of  the  goods  by  the  bnya  shall 
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not  discharge  tbe  seller  from  liability  In  damages  or  otber  legal  remedy  for 
breach  of  any  promise  or  warrant  In  the  contract  to  sell  or  the  sale.  But, 
if,  after  acceptance  of  the  goods,  the  buyer  fails  to  give  notice  to  the  seller 
of  the  breach  of  any  promise  or  warranty  within  a  reasonable  time  after  the 
buyer  knows,  or  ought  to  know,  of  such  breach,  the  seller  shall  not  be  liable 
tberefor." 

Section  150  of  the  act,  so  far  as  it  is  applicable  here,  is  as  follows: 

"Remedies  for  breach -of  warranty:  (1)  Where  there  la  a  breach  of  war- 
ranty by  the  seller,  the  buyer  may,  at  his  election,  (a)  accept  or  keep  the 
goods,  and  set  up  against  the  seller  the  breach  of  warranty  by  way  of  re- 
coupment in  diminution  or  extinction  of  the  price;  (b)  accept  or  keep  the 
goods  and  maintain  an  actlmi  against  the  seller  for  damages  for  the  breach 
of  the  warranty;  (c)  refnse  to  accept  the  goods,  if  the  property  therein  has 
not  passed,  and  maintain  an  action  against  the  seller  for  damages  for  the 
breach  of  warranty;  (d)  rescind  the  contract  to  sell  or  the  sale  and  refuse  to 
receive  the  goods,  or  if  the  goods  have  already  been  received,  return  them  or 
offer  to  return  them  to  the  seller  and  recover  the  price  or  any  part  thereof 
which  has  been  paid.  *  *  *  (4)  Where  the  buyer  is  entitled  to  rescind 
the  sale  and  elects  to  do  so,  the  buyer  shall  cease  to  be  liable  for  the  price 
upon  returning  or  offering  to  return  the  goods.  If  the  price  or  any  part  there- 
of has  already  been  paid,  the  seller  shall  be  liable  to  repay  so  much  thereof 
as  has  been  paid,  concurrently  with  the  return  of  the  goods,  or  immediately 
after  an  offer  to  return  the  goods  in  exchange  for  repayment  of  the  price. 
<5)  Where  the  buyer  Is  entitled  to  rescind  the  sale  and  elects  to  do  so,  if  the 
s^er  refuses  to  accept  an  offer  of  the  buyer  to  retam  the  goods,  the  buyer 
■ball  thereafter  be  deemed  to  hold  the  goods  as  bailee  for  the  seller,  but  sub- 
ject to  a  lien  to  secure  the  repayment  of  any  portion  of  the  price  which  has 
been  paid,  and  with  the  remedies  for  the  enforcement  of  sach  lien  allowed  to 
an  unpaid  seller  by  section  134." 

This  statute  also  defines  what  is  intended  1^  the  words  "contracts  to 
sell  and  sales." 
Section  82  states: 

"(1)  A  contract  to  sell  goods  is  a  contract  whereby  the  seller  agrees  to  trans- 
fer tiie  proi>erty  in  goods  to  the  buyer  for  a  consideration  celled  the  price. 
<2)  A  sale  of  goods  is  an  agreement  whereby  the  seller  transfers  the  propert7 
In  goods  to  the  buyer  for  a  consideration  called  the  price.  (3)  A  contract  to 
sell  or  a  sale  may  be  absolute  or  conditional." 

The  definitions  here  given  are  necessary  to  an  understanding  of  the 
act.  Sales  often  called  at  common  law  "ssAts  in  prsesenti"  or  executory 
sales  and  contracts  to  sell,  spoken  also  at  common  law  as  "executory 
sales"  or  "executory  contracts  of  sale,"  are  carefully  distinguished 
throi^hout. 

It  was  the  contention  of  the  defendant  that  by  his  answer  and  the 
counterclaim  therein  set  forth,  in  connection  with  the  evidence  above 
mentioned,  he  had  brought  himself  within  the  several  provisions  of 
these  statutes,  and  especially  subdivision  1  of  section  96,  section  130, 
and  subdivision  "d"  of  section  150  thereof,  wherein  it  is,  in  substance, 
provided  that  where  the  buyer  expressly  or  by  implication  makes  known 
to  the  seller  the  particular  purpose  for  which  the  goods  are  required, 
and  it  appears  that  the  buyer  relies  on  the  seller's  skill,  or  judgment, 
there  is  an  implied  warranty  that  the  goods  shall  be  reasonably  fit  for 
such  purpose ;  that,  in  the  absence  of  express  or  implied  agreement  of 
the  parties,  acceptance  of  the  goods  by  the  buyer  shall  not  discharge  the 
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seller  from  liability  in  damages  or  other  legal  remedy  for  breach  of  any 
promise  or  warranty  in  the  contract  to  sell,  or  the  sale ;  that,  where 
there  is  a  breach  of  warranty  by  the  seller,  the  buyer  may,  at  his  elec- 
tion, rescind  the  contract  to  sdl,  or  the  sale,  and,  if  the  goods  have 
already  been  received,  return  them  or  offer  to  return  them  to  the  seller 
and  recover  the  price  or  any  part  thereof  which  has  been  paid. 

It  appears,  however;  that  at  the  conclusion  of  the  defendant's  case 
a  motion  was  made  in  behalf  of  the  plaintiff  to  strike  out  the  testi- 
mony received,  under  objection,  and  that  plaintiff  be  awarded  a  judg- 
ment upon  the  pleadings  upon  the  ground  that  the  defendant  has  stated 
he  relied  upon  breach  of  warranty,  and  that  such  a  defense  can  only  be 
interposed  after  title  has  passed.  This  motion  was  granted.  From 
the  judgment  so  awarded  in  favor  of  the  plaintiff,  an  appeal  has  been 
taken  to  this  court. 

[1]  There  can  be  no  question  as  to  the  rule  which  has  heretofore 
prevailed  in  this  state  as  to  a  contract  for  the  sale  of  property  upon 
condition  that  the  title  is  to  remain  in  the  vendor  until  full  payment, 
and  that  no  action  for  a  breach  of  warranty  could  be  obtained  so 
long  as  an  installment  of  the  purchase  money  remained  unpaid,  and 
that  no  action  would  lie  unless  the  title  had  fuUy  passed  to  the  buyer. 
English  v.  Hanford,  75  Hun,  428,  27  N.  Y.  Supp.  672 ;  Osbom  v. 
Gantz,  60  N.  Y.  540;  Carpenter  v.  Chapman  (Sup.)  139  N.  Y.  Supp. 
849. 

But  this  is  not  an  action  here  which  has  been  commenced  by  this 
defendant  as  plaintiff,  to  recover  damages  for  a  breach  of  alleged  war- 
ranty, but  is  one  wherein  he  is  made  defendant  for  the  purpose  of  re- 
covering against  him  of  a  conditional  sale  note,  given  for  part  of  the 
purchase  price  of  the  piano  in  question,  and  contends  that  he  comes 
directly  within  the  provisions  of  the  Personal  Property  Law  now  in 
full  force  and  effect  in  this  state.  This  question  does  not  appear  to 
have  been  discussed  or  decided  in  Carpenter  v.  Chapman,  supra. 

It  is  manifest  that  the  contract  between  this  plaintiff  and  the  defend- 
ant was  a  conditional  sale,  and  therefore  comes  within  the  provisions 
of  this  act  which  relates  to  both  contracts  to  sell  or  sale,  in  that  it 
states,  in  so  many  words,  that  such  contracts  m^y  be  both  absolute  and 
conditional. 

[2]  Section  96  seems  to  work  several  important  changes  in  the  law 
of  warranty,  in  that  the  distinction  between  the  ordinary  dealer  and 
the  manufacturer  or  grower  is  abolished,  and  the  warranty  of  fitness 
for  purpose  is  extended  to  all  sellers. 

This  section  is  practically  identical  with  the  English  Sales  of  Goods 
Act.  It  has  been  held  under  this  act  that,  where  a  buyer  notifies  a 
seller  that  motors  which  he  orders  are  required  for  the  conveyance  of 
passengers,  the  traffic  being  heavy,  and  the  district  hilly,  and  the  ma- 
chines furnished  are  unfit  for  the  heavy  work  required  of  them,  there 
is  a  breach  of  implied  warranty  of  fitness  for  a  particular  purpose. 
Bristol  Tramways  Co.  v.  Fiat  Motors  [1910]  2  K.  B.  831,  103  L.  T. 
N.  S.  443.  To  the  same  effect  is  Priest  v.  Last  [1903]  2  K.  B.  148, 
89  L.  T.  N.  S.  33;  also,  Williams  v.  Macpherson  Sc.  Ct.  Sess.  6  F, 
863. 
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[3]  It  is  plain  that  under  section  130  acceptance  does  not  bar  ac- 
tion for  damages,  and  that  the  seller's  breach  of  duty  may  consist  in 
failure  to  deliver  the  right  quantity  of  goods,  failure  to  deliver  goods 
on  time,  and  failure  to  deliver  the  proper  quality  of  goods,  but  the 
buyer  must  give  notice  to  the  seller  of  the  breach  of  any  promise  or 
warranty  within  a  reastmable  time  after  the  buyer  knows  or  ought  to 
know  of  such  breach. 

Section  130,  in  connection  with  section  150  of  this  act,  provides  that 
acceptance  does  not  extinguish  a  warranty  of  any  kind,  and  works  an 
important  change  in  that  respect  in  this  state.  At  common  law,  im- 
plied warranty  was  extinguished  by  acceptance,  and  only  express  war- 
ranties survived  acceptance.  It  would  seem  also  that  section  130 
preserves  to  the  buyer  the  right  of  action  for  damages  after  acceptance 
in  all  cases.  It  also  gives  the  buyer  a  remedy  unknown  to  the  com- 
mon law  in  this  state,  namelv,  the  right  to  rescind  the  contract  and  re- 
turn the  goods.  The  buyers  option  under  the  common  law  was  ordi- 
narily rejection  of  the  goods 'upon  tender  or  recovery  of  damages  in 
those  cases  where  the  right  of  action  survived  acceptance.  This  fact, 
therefore,  has  an  important  modifying  effect  upon  the  law  of  sales 
both  executory  or  executed,  or,  to  use  the  words  of  this  act,  "Con- 
tracts to  sell  or  sale." 

If  a  warranty  has  been  breached,  the  buyer  has  a  cause  of  action 
for  damages. 

Section  150(1)  b  shows  how  that  cause  of  action  may  be  enforced, 
namely,  by  affirmative  action  or  counterclaim,  and  the  buyer  may  as- 
sert his  rights,  either  as  plaintiff  or  as  a  defendant,  by  counterclaim. 

Subdivision  "d"  of  the  same  section  last  mentioned  provides  that 
the  buyer  may,  in  case  of  breach  of  warranty,  rescind  the  contract  to 
sell,  or  sale,  and  if  the  goods  have  already  been  received,  return  them, 
or  offer  to  return  them  to  the  seller,  and  recover  the  price  or  any  part 
thereof  which  has  been  paid. 

[4]  It  is  my  opinion  that  the  defendant  had  the  right  to  answer 
and  interpose  the  counterclaim  he  did  in  this  action,  and  the  testimony 
offered  in  his  behalf  and  received  under  objection  was  both  proper 
and  competent,  and  relevant  to  the  issue. 

lb  was  therefore  error  to  exclude  the  same  and  award  the  plaintiff 
judgment  on  the  pleadings. 

For  this  reason  the  judgment  should  be  reversed,  and  a  new  trial 
granted  in  the  City  Court,  at  a  date  to  be  fixed  in  the  order  of  reversal,  ' 
with  $10  costs  to  the  appellant,  in  addition  to  the  disbursements  nec- 
essarily expended  by  him  in  perfecting  bis  appeal  in  the  court  below. 
Ordered  accordingly.  

(83  Misc.  Rep.  808.) 

PEOPLE  ex  rel.  HALL  v.  MDN80N  ct  aL 
(Otsego  County  Conrt    December  20,  1913.) 

CBnaNAL  Law  (|  250*) — JtrBisDionon— ABiuioRiaiNt— Readino  Chabqk. 

Defendant  could  not  waive  the  reading  of  a  charge  to  him,  or  the  re- 
quirement that  he  plead  as  required  by  Code  Cr.  Proc.  |  699,  In  cases 
where  courts  of  special  sessions  have  Jurisdiction  and  defendant  is 
brought  before  a  Justice,  by  Informally  giving  an  undertaking  approved 

■  -^— .— ^.— — ^^™-.^.™_^— ^_^___..., 
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by  the  city  judge  and  filed  with  the  Justioe,  and  appearing  by  attorner 
only  on  the  day  set  for  trial,  since  the  provlslonB  of  section  699  are  man- 
datory ;  sections  297,  366,  and  473  permitting  accnsed  to  appear  by  coun- 
sel upon  arraignment  In  case  of  a  misdemeanor,  etc.,  only  applying  to 
courts  of  record. 

rSd.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  B30,  521- 
D23;  Dec.  Dig.  S  230.*] 

In  the  matter  of  the  application  of  the  People  of  the  State  of  New 
York,  on  relation  of  Morey  J.  Hall,  against  Ainer  Munson  and  an- 
other for  writ  of  certiorari.    Application  denied. 

John  G.  Johnson  and  Geoi^e  L.  Bockes,  both  of  Oneonta,  for  the 
motion. 
Edward  O'Coimor,  of  Delhi,  opposed. 

A.  L.  KELLOGG,  J.  This  is  an  application  for  a  writ  of  certiorari 
to  review  certain  acts,  process,  and  proceedings  of  Ainer  Munson  as 
a  justice  of  the  peace  and  magistrate  of  Special  Sessions  of  the  town 
of  Franklin,  N.  Y.,  in  all  matters  appertaining  to  a  certain  complaint 
entertained  by  him  against  T.  Wendell  Hall,  Helen  Hall,  Dorothy 
Rhodes,  and  Reginald  Coville,  upon  the  complaint  of  one  Joseph 
Bolles. 

It  is  claimed  by  the  relator,  Morey  J.  Hajil,  that  the  proceedings  in 
question  were  without  jurisdiction  or  authority  of  law,  and  in  violation 
of  the  constitutional  rights  of  the  defendants  from  which  they  have  no 
remedy  by  appeal.  Preliminary  objections  were  made  to  the  issuing 
of  thfe  writ  upon  the  ground  that  the  writ  of  certiorari  has  been  abol- 
ished and  that  the  only  method  of  reviewing  a  judgment  or  order 
in  a  criminal  action  or  a  special  proceeding  of  a  criminal  nature  is  by 
appeal.  That  the  moving  papers  do  not  allege  that  the  defendants 
have  not  been  committed,  and  are  not  detained  by  virtue  of  any  judg- 
ment, decree,  final  order,  or  process  specified  in  section  2016  of  the 
Code  of  Civil  Procedure.  The  foregoing,  with  the  various  other  ob- 
jections made,  have  not  been  considered  by  reason  of  the  determination 
reached  on  the  merits. 

It  appears  from  the  return  of  the  magistrate  made  pursuant  to  the 
order  of  this  court :  That  on  the  9th  da^  of  September,  1913,  one  Jo- 
seph Bolles  filed  an  information,  allegmg  the  crime  of  wanton  and 
malicious  mischief  against  his  property  had  been  committed  by  the 
individuals  above  mentioned,  and  that  after  taking  several  depositions, 
he  issued  a  warrant  for  their  arrest,  and  delivered  the  same  to  a  con- 
stable of  the  town  of  Franklin,  for  service.  That  subsequently,  and  on 
the  same  day,  the  relator,  in  company  with  George  L.  Bockes,  Esq., 
came  before  the  justice  and  claimed  to  represent  the  defendants  named 
in  the  warrant,  and  asked  to  have  a  date  fixed  at  some  future  time  when 
the  defendants  might  appear,  and  arranged  that  defendants  would  ex- 
ecute an  undertaking  with  sufficient  sureties  for  their  appearance  on  the 
23d  day  of  September,  1913,  at  10  o'clock  in  the  forenoon  of  that  day. 
That  subsequently  said  warrant  was  brought  back  to  the  justice  by  said 
constable  without  any  return  of  service  having  been  indorsed  thereon 

*For  oUi«r  cmw  m*  tarn*  topic  ft  I  mniBBB  In  Dm.  ft  Am.  Digs.  UOT  to  daUb  *  B*p'r  laduM 


Digitized  by 


Google 


County  Ct)  PEOPLE  V.  HUiraoN  1083 

by  a  justice  or  magistrate  of  Otsego  county  that  any  of  the  defendants 
had  been  admitted  to  bail  for  their  appearance,  or  that  bail  for  them  or 
any  of  them  had  been  taken  as  required  by  statute.  That  the  defend- 
ants soon  thereafter  caused  to  be  filed  with  the  justice  undertakings  for 
their  appearance,  duly  approved  by  W.  Irving  Bolton  as  city  judge  of 
Oneonta,  pursuant  to  the  agreement  of  counsel  above  mentioned.  That 
on  the  23d  day  of  September,  neither  of  the  defendants  appeared  per- 
sonally, but  Attorneys  John  G.  Johnson  and  George  L.  Bockes  ap- 
peared for  them,  claimed  to  represent  the  defendants,  and  called  for 
a  venire  that  a  jury  might  be  obtained  for  the  trial  of  said  cause  be- 
fore him.  That  as  no  return  had  been  made  upon  the  warrant,  and  no 
cei:tiiicate  appeared  thereon,  that  the  defendants  had  been  admitted  to 
bail  by  any  magistrate  of  Otsego  county,  and,  as  the  defendants  had  not 
appeared  before  him  personally,  he  declined  to  proceed  upon  the 
ground  that  he  had  not  jurisdiction  so  to  do.  That,  on  the  same  day, 
and  after  so  declining  to  proceed,  the  justice  states  that  he  issued  a  new 
warrant  for  the  arrest  of  the  defendants,  and  caused  the  same  to  be 
placed  in  the  hands  of  a  constable  for  service.  That  the  constable  on 
the  same  day  made  a  return  which  was  duly  indorsed  thereon  with 
the  certificate  of  the  city  judge  of  Oneonta,  admitting  the  defendants 
to  bail,  and  approving  of  undertakings  in  behalf  of  each  of  the 
defendants  for  their  appearance  on  the  30th  day  of  September,  1913, 
at  2  o'clock  in  the  afternoon  of  that  day,  before  him. 

There  is  no  dispute  as  to  the  facts.  On  the  23d  day  of  September,  at 
the  time  of  the  appearance  of  the  several  defendants  in  court  by  their 
respective  attorneys,  it  is  not  contended  that  they,  or  any  one  of  them, 
were  present  in  person;  that  the  charge  for  which  the  warrant  had 
been  issued  for  their  arrest  had  ever  been  read  to  them,  or  that  they 
had  ever  been  in  court  for  such  purpose;  that  there  had  ever  been 
any  certificate  by  a  magistrate  of  the  county  of  Otsego,  where  the 
defendants  reside,  that  they  had  given  bail  for  their  appearance  be- 
fore the  magistrate  who  issued  the  warrant  indorsed  thereon,  neither 
does  it  appear  from  the  return  of  the  justice  as  to  whether  the  first 
warrant  was  ever  served  upon  the  defendants  or  any  of  them,  and,  if 
it  had  been  so  served,  why  a  written  return  thereon  had  not  been  made 
by  the  peace  officer  who  made  such  service.  Although  the  defendants 
had  not  been  taken  before  the  city  judge  of  Oneonta,  under  the  first 
warrant  for  the  purpose  of  admitting  them  to  bail,  undertakings  had 
been  filed  with  the  justice,  approved  by  the  said  city  judge,  that  they 
would  appear  from  time  to  time,  or  forfeit  to  the  county  of  Delaware 
the  sum  of  $100,  and  it  is  doubtless  contended  in  behalf  of  the  defend- 
ants that  this  was  a  compliance  with  the  provisions  of  section  159  of 
the  Code  of  Criminal  Procedure,  which  provides : 

"If  ttie  crime  cliarged  in  tbe  warrant  be  a  misdemeanor,  and  the  defendant 
be  arrested  in  anotber  county,  tbe  officer  mast,  upon  being  required  by  the  de- 
fendant, take  blm  b«Core  a  magistrate  In  tbat  county,  who  must  admit  the  de- 
fendant to  ball,  for  hla  appearance  before  the  mai^trata  named  in  the  war- 
rant, and  take  ball  from  him  accordingly." 

The  filing  of  the  undertaking  admitting  the  defendants  to  bail  in 
the  manner  above  set  forth,  without  the  actual  service  of  the  warrant 
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upon  the  defendants,  in  addition  to  their  appearance  in  court  by  at- 
torney, is  claimed  by  the  defendants  to  have  been  a  submission  on  their 
part  to  the  jurisdiction  of  the  court  under  the  first  warrant  in  such  a 
manner  that  any  judgment  rendered  therein  might  be  l^;ally  and  law- 
fully enforced,  and  that  there  was  a  waiver  of  any  jurisdictional  defect, 
if  there  was  any  such  defect,  when  the  defendants  appeared  by  coun- 
sel, notwithstanding  the  fact  that  there  had  never  been  a  compliance 
with  the  provisions  of  section  699  of  the  Code  of  Criminal  Procedure, 
which  reads  as  follows : 

"In  the  cases  In  which  the  courts  of  qpedal  sessions  or  poUce  conrts  hare 
jurlsdictloii,  when  the  defendant  is  brought  before  the  magistrate,  the  charge 
against  him  most  be  distinctly  read  to  him,  and  he  must  be  reanlred  to  plead 
thereto." 

It  is  also  contended  in  behalf  of  the  defendants:  That  the  defend- 
ants having  been  arrested,  or  the  first  warrant  having  been  issued  for 
the  alleged  commission  of  a  misdemeanor  only,  the  personal  appearance 
by  the  defendants  was  unnecessary,  and  that  they  m^ht  appear  by 
counsel  only,  in  accordance  with  the  provisions  of  section  297  of  the 
Code  of  Criminal  Procedure,  as  it  relates  to  the  trial  of  indictments. 
That  section  356  also  applies  thereto,  which  reads  as  follows : 

"If  the  indictment  be  for  a  misdemeanor,  the  trial  may  be  had  in  the  ab- 
sence of  the  defendant,  if  he  appear  by  counsel;  but  if  the  indictment  be  for 
a  felony,  the  defendant  must  be  personally  present." 

That  also  section  473  applies,  wherein  it  states : 

"That  Judgment  may  be  pronounced  In  the  absence  of  the  defendant* 

Acting  upon  this  theory,  the  defendants,  on  the  23d  day  of  Septem- 
ber, demanded  that  a  venire  issue,  and  that  a  jury  might  be  obtained  for 
the  trial  of  the  defendants,  at  special  sessions.  The  justice,  however, 
refused  to  proceed  for  lack  of  jurisdiction,  in  that  neither  of  the  de- 
fendants had  ever  personally  appeared  before  him.  That  no  return 
had  been  made  upon  the  warrant,  and  that  no  certificate  appeared  there- 
on that  the  defendants  had  been  admitted  to  bail  by  any  magistrate  of 
the  county  of  Otsego. 

It  is  also  urged  in  behalf  of  the  defendants  that,  under  the  circum- 
stances above  mentioned,  when  the  justice  refused  to  proceed,  as  he 
claimed,  for  a  lack  of  jurisdiction,  it  was  a  discharge  of  the  defend- 
ants as  a  matter  of  law,  pursuant  to  section  673  of  the  Code  of  Crim- 
inal Procedure,  which  provides: 

"An  order  for  the  dismissal  of  the  action,  as  provided  in  this  chapter.  Is  a 
bar  to  another  prosecution  of  the  same  offense,  if  it  be  a  misdemeanor;  bnt 
it  is  not  a  bar,  if  the  offense  cbarged  be  a  felony." 

It  is  therefore  urged  for  the  defendants  that  the  last  warrant  issued, 
and  the  arrests  made  under  it,  are  illegal  and  unlawful,  and  in  utter 
disregard  of  the  rights  of  the  defendants,  and  that  they  have  grounds 
to  believe  that  the  said  complainant  and  the  said  magistrate  will  con- 
tinue to  annoy  said  defendants,  who  it  appears  are  infants,  with  unau- 
thorized and  illegal  arrest,  and  proceedings,  unless  the  complainant 
receives  money  largely  in  excess  of  damages  actually  sustained,  or 
unless  this  court  shall,  in  its  discretion,  protect  the  defendants  and 
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the  parties  interested  in  their  behalf,  by  interposing  between  them  the 
protection  of  the  law. 

From  the  affidavits  presented  on  this  application,  it  may  be  fairly 
stated,  as  a  matter  x>f  fact :  that  on  or  about  the  17th  day  of  August, 
1913,  the  defendants  committed  a  trespass  on  the  lands  leased  by  the 
complainant  Bolles,  which  lease  was  soon  to  terminate,  and  that  they 
did  do  some  damage  to  an  abandoned  frame  house  on  lands  rented 
by  the  complainant,  which  couM  have  been  remedied  by  the  expendi- 
ture of  from  $5  to  $10,  and  all  of  which  damage  the  relator,  the  fa- 
ther of  two  of  the  defendants,  offered  to  the  complainant,  and  also  to 
put  the  premises  in  as  good  shape  and  condition  as  before  said  damage 
occurred.  That  the  complainant  Bolles  demanded  $200  damages,  and 
threatened  to  have  all  of  said  children  put  in  jail,  unless  the  same 
was  paid.  That  the  relator  says  he  refused  to  pay,  in  that  the  same 
was  excessive  and  extortionate.  That  thereafter  the  complainant  of- 
fered to  settle  for  $100,  which  being  refused,  the  complainant  sued  each 
of  said  children  in  a  civil  action  in  the  Supreme  Court,  County  of  Dela- 
ware, and  the  relator  and  the  defendants  contend  that  the  various 
proceedings  started  were  simply  for  the  purpose  of  threatening  and 
annoying  them,  and  practicing  extortion,  and  bringing  shame  and  dis- 
grace upon  them  in  an  unusual  and  unjust  manner. 

These  various  propositions  are  not  for  this  court  to  determine,  but 
the  court  has  formed  quite  positive  convictions  upon  one  or  more  of 
these  contentions  in  behalf  of  the  defendants,  in  part  from  the  affidavits 
used  on  this  application.  Such  impressions  have  in  no  wise  been 
diminished  from  the  highly  improper  conduct  of  the  complainant 
since  the  argument  of  this  motion,  and  his  threats  to  the  court  appar- 
ently made  with  the  purpose  and  intent  of  affecting  its  decision.  In 
the  respects  mentioned,  he  has  barely  escaped,  indeed,  a  fine  for  con- 
tempt. Not  the  slightest  criticism  is  intended  to  be  made  as  regards  the 
attorney  for  the  complainant  in  any  respect  whatever. 

This  court  has  the  utmost  confidence  in  the  ability  and  fairness 
of  Ainer  Munson,  the  magistrate  in  question,  and  feels  assured  that  he 
will  neither  suffer  nor  permit  any  unjust  or  unusual  punishment  to 
be  inflicted  upon  these  infants,  defendants,  or  will  not  give  them  a 
fair  trial,  conceding  that  they  have  done  that  which  they  ought  not  to 
have  done,  and  are  charged  in  both  warrants  with  having  committed, 
to  wit,  wanton  and  malicious  mischief. 

Recurring  once  more  to  the  real  question  involved  upon  this  appli- 
cation, could  the  defendants,  after  having  apparendy  waived  the 
service  of  the  warrant,  and  instead  of  going  before  the  city  judge  of 
Oneonta,  to  be  admitted  to  bail,  and  having  ^e  ^ame  indorsed  upon  the 
warrant,  informally  give  an  undertaking  approved  by  the  city  judge 
and  filed  with  the  justice,  appear  on  the  date  set  for  the  trial,  by  at- 
tOTnty  only,  and  waive  the  provisions  of  section  699  of  the  Code  of 
Criminal  Procedure,  which  requires  that  in  cases  in  which  the  courts 
of  special  sessions  have  jurisdiction,  when  the  defendant  is  brought  be- 
fore the  magistrate,  the  charge  against  him  must  be  distinctly  read 
to  hun,  and  he  must  be  required  to  plead,  and  by  such  waiver  give  the 
magistrate  jurisdiction  to  proceed. 
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I  am  of  the  opinion  that  these  provisions  cannot  be  so  waived,  and 
that  sections  297,  356,  and  473  of  the  Code  of  Criminal  Procedm^, 
all  of  which  relate  to  the  trial  of  indictments  in  courts  of  record,  have 
no  application  to  courts  of  special  sessions.  Surely,  under  the  pro- 
visions of  section  699,  the  defendant  must  at  some  time  be  brought 
before  the  magistrate,  who  must  read  the  charge  distinctly  to  him. 
Assuming  for  the  sake  of  the  argument  that  a  defendant  goes  to  trial 
in  a  court  of  special  sessions,  either  with  or  without  a  jury,  without 
having  first  been  brought  into  court,  and  having  the  charge  read  to 
him,  and  such  trial  results  in  conviction,  is  he  to  be  brought  into  court, 
after  conviction,  and  have  the  charge  read  to  him?  I  am  not  con- 
vinced such  is  the  law.  In  other  words,  section  699  means  just  what 
it  says,  and  there  must  be  a  compliance  with  its  provisions. 

Houghton,  J.,  says,  in  McCarg  v.  Burr,  106  App.  Div.  281, 94  N.  Y. 
Supp.  680: 

"The  requirement  of  section  699  of  tbe  Code  of  Criminal  Procedure,  tbat 
wben  a  defendant  Is  brought  before  a  magistrate  the  charge  against  him  must 
be  distinctly  read  and  he  mast  be  required  to  plead  thereto,  is  mandatory 
and  vital  to  the  interests  of  a  person  cliarged  with  crime." 

Where  the  charge  was  not  read,  however,  it  would  not  render  void 
the  conviction.    People  v.  Carter,  88  Hun,  304,  34  N.  Y.  Supp.  764. 

It  may  be  conceded  that  wherein  the  defendant  was  arraigned  before 
a  city  magistrate,  and  lie  was  held  to  bail,  both  he  and  his  surety  ex- 
ecuting an  undertaking,  that  the  defendant  would  appear  and  answer 
the  charge  mentioned,  in  whatever  court  it  may  be  prosecuted,  and 
if  convicted  would  appear  for  judgment  and  render  himself  in  ex- 
ecution thereof,  as  in  People  v.  Miller,  63  App.  Div.  12,  71  N.  Y. 
Supp.  212,  might  not  be  required  to  be  personally  present  at  the  trial, 
especially  in  case  of  sickness,  or  without  the  order  of  the  court  that  he 
be  so  required  to  attend.  For  the  reasons  stated,  the  motion  for  a 
writ  must  be  denied,  but  without  costs.  The  defendants  and  each  and 
every  one  of  them  are  required  to  appear  before  Ainer  Munson  as  jus- 
tice of  the  peace,  and  a  magistrate  of  the  town  of  Franklin,  county  of 
Delaware,  N.  Y.,  under  and  pursuant  to  the  second  warrant  of  arrest. 
Thursday,  the  8th  day  of  January,  1914,  at  11  o'clock  in  the  forenoon 
of  that  day,  for  such  further  proceedings  thereunder  as  may  have  orig- 
inally been  taken  and  had  therein. 

Application  for  writ  denied,  without  costs. 


(82  Misc.  Rep.  698.) 

In  re  UNIVEHSIT;  AVE.  IN  0IT7  OF  ROCHESTEB. 

(Monroe  County  Court    November,  1913.) 

1.  Ehineitc  Dokain  (§  226*)— Opbhino  or  Szbxet— Afficaibai. — ^Noncs  o* 
Application— Pasties. 

The  provision  of  a  city  charter  that  notice  of  application  for  appraisal 
of  land  to  be  taken  for  street  purposes  should  "be  served  on  each  of  the 
owners  of  the  real  estate  or  rights  or  easements  therdin  sought  tw  be 
taken"  did  not  require  notice  to  be  served  upon  a  railroad  company, 

*For  otiier  oases  see  same  topic  &  {  numbeb  In  Dec.  ft  Am.  Digs.  IMT  to  data,  *  Rep'r  Indexes 
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wliete  It  was  not  shown  by  the  city  ordinance  or  any  of  the  papers  rela- 
tlTe  to  the  matter  that  the  dty  proposed  to  take  any  land  belonging  to 
such  comiuiny. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  {{  6S0, 
586 ;  Dec.  Dig.  }  22&*] 

2.  EuiRENT  DoHAiN  (g   226*) — Opknino  or  Stbrht—Appbaibal— Notice  of 

AFFrioAnoH—PAirnEs— Right  to  Object. 

On  an  application  for  the  appointment  of  commissioners  to  appraise 
land  sought  to  be  taken  for  street  purposes,  the  owners  of  land  could 
not  avail  themselves  of  a  failure  to  give  a  third  person  notice  of  the  ap- 
plication pursuant  to  a  provision  of  the  city  charter. 

[Ed.  Nota — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  {{  580, 
686 ;   Dec.  Dig.  {  226.*] 

3.  EiawENT  Domain  ({  47*) — Condemnatioh— PBontBTX  Subject— Pbiob  Pdb- 

uo  Use. 

Lands  once  acquired  for  pnblic  use  cannot  ordinarily  be  condemned  for 
another  pnblic  use,  unless  the  intention  of  the  Legislature  that  lands 
shall  be  so  taken  is  shown  by  express  terms  or  necessary  Implication. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  §5  107- 
120;  Dec.  Dig.  I  47.*] 

4.  EiaNERT  DouAiN  (i  171*)  —  Condemnation  Fbocebdinob  — Scope  — Con- 

TBACT8. 

Since  in  condemnation  proceedings  an  interests  of  the  parties  can  be 
adjusted  and  compensation  must  be  made  for  property  taken,  and  a  con- 
tract is  property  which  may  be  taken,  it  did  not  invalidate  proceedings 
to  condemn  land  for  street  purposes  that  the  owner  had  entered  into  a 
prior  agreement  with  a  railroad  company  relative  to  such  land. 

[Ed.  Note. — ^For  other  cases,  see  Eminent  Domain,  Cent  Dig.  li  468, 
m;  Dec.  Dig.  J  171.*] 

5.  Eminent  Domain  (S  2*) — Riqht  to  Condemn— Soubce  or  Compensation— 

Validity  op  Obdinancb. 

That  the  ordinance,  upon  which  proceedings  to  condemn  land  for  street 
purposes  were  based,  required  the  entire  cost  and  compensation  to  be  paid 
by  the  owners  of  the  land  taken,  did  not  render  the  proceedings  viola- 
tive of  the  constitutional  requirement  that  private  property  be  not  taken 
for  public  use  without  adequate  compensation ;  the  right  to  take  land  by 
eminent  domain  being  distinct  from  the  right  of  taxation,  and  the  owners 
being  specially  benefited  by  the  improvement  and  hence  properly  taxed 
to  pay  for  the  land  taken. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  §S  3-12; 
Dec.  Dig.  I  2.*] 

6.  Eminent  Domain   ({  198*) — Condemnation  Pbooebdinos  —  Vauditt  op 

Chabtkb  Pbovision. 

A  dty  charter,  providing  that  in  case  of  a  public  Improvement  in- 
volving a  local  assessment  the  common  council  must  first  pass  an  ordi- 
nance and  publish  notice  specifying  the  improvement,  and  designate  the 
time  for  a  hearing  before  the  common  council,  at  which  hearing  every 
question  properly  involved  could  be  discussed  and  objecllon  made  by  any 
interested  person,  was  a  sufficient  compliance  with  the  constitutional  re- 
quirements for  a  hearing  before  a  competent  and  impartial  tribunal  upon 
the  questions  of  the  necessity  for  taking  land  for  a  street  and  whether 
t&e  land  was  sought  to  be  taken  for  public  purposes. 

[Ed.  Nota — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  {}  525, 
626,  528,  685-539 ;  Dec.  Dig.  i  198.*] 

7.  Eminent  Domain   (J  66*) — Condemnation— NBOESBirT—Ptmuo  Use— De- 

tebmination. 

Where  the  uses  to  which  property  sought  to  be  condemned  is  to  be  put 
are  in  fact  public,  the  necessity  of  taking  same,  the  instrumentalities  to 

•For  otlitr  casai  see  ume  topic  ft  I  MinissB  In  Deo.  ft  Am.  JUsb.  1M7  to  tUt,  *  Rep'r  Isdexos 
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be  used,  and  the  extent  to  which  rlghta  therein  shall  be  delegated  pertain 
to  the  leg^atire  branches  of  the  government ;  bnt  the  qnestlons  whether 
the  uses  are  In  tact  such  as  to  Justify  the  talcing  by  condemnation  la  a 
Judicial  question  for  the  courts. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Coit  Dig.  H  16&- 
167;  Dec.  Dig.  >  66.*] 

8.  EsnNENT  Domain  (I  19*) — Condemnatioh— Pttblio  Ubk— Stkebtb. 

Private  property  taken  for  a  street  is  taken  for  a  public  use,  tlioni^  it 
be  a  mere  cul-de-sac. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent.  DIs.  li  BB- 
SS;   Dec.  Dig.  {19.*] 

9.  Eminent  Douaik  (|  171*) — OoKDSKNAXion  tob  Street— VAUDirr  of  Pbo- 

CEEDINOS. 

Merely  that  there  had  been  a  delay  of  several  years  In  finishing  pro- 
ceedings to  condemn  land  for  street  purposes  did  not  show  such  bad  faith 
on  the  part  of  the  dty  as  to  invalidate  the  proceedings. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  ff  468, 
469;  Dec.  Dig.  {  171.*] 

10.  Eminent  Domain  (t  170*) — Condemnation  ivb  Stbeet  Pdbposxb— Pex- 
LiMiNAST  Negotiations — Sufficienct. 

Where  a  landowner  received  letters  from  the  commissioner  of  public 
works  of  a  dty  which  informed  him  that  the  dty  desired  to  imrdiaae 
his  land  for  street  purposes,  and  where  he  called  in  Teeponse  to  such  let- 
ters and  learned  fully  from  the  commissioner  what  was  desired,  and  it 
was  evident  to  the  commissioner  from  their  conversation  that  It  would  be 
impossible  for  the  dty  to  purchase  the  land  because  of  a  previous  agree- 
ment providing  for  the  opening  of  the  street  in  another  way  than  by 
condemnation  proceedings,  there  was  a  suffldent  compliance  with  a  re- 
quirement of  the  dty  charter  making  negotiations  looking  toward  the  ac- 
quirement of  the  property  by  a  purchase  a  condition  precedent  to  the 
city's  right  to  condemn. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  U  462- 
467;  Dec.  Dig.  J  170.*] 

11.  Eminent  Domain  ({  170*) — Condemnation  tob  Stbbbt  Pdbfoses — ^Pbclix- 
INABT  Nbootiations— Sttffioibnct. 

Where  the  commissioner  of  public  works  simply  mailed  a  letter  to  cor- 
poration owning  the  property  whldi  was  then  in  the  hands  of  a  recdver, 
and  there  was  no  evidence  of  delivery,  but  the  officers  of  the  corpora- 
tion and  the  receiver  denied  any  knowledge  of  It,  and  the  commissioner 
made  no  further  attempt  to  purchase  the  property,  there  was  not  a  suffl- 
dent compliance  with  a  provision  of  the  dty  charter  making  prior  nego- 
tiations to  purchase  a  condition  precedent  to  the  dty's  right  to  condemn 
-land  for  street  purposes. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  H  462- 
467;  Dec.  Dig.  1 170.*1 

12.  Eminent  Domain  (i  170*) — Condemnation  fob  Street  riiiii'oiiiii  Ttt 

LIMINABT   NEGOTIATIONa— NeCESSITT. 

Where  a  map  of  the  property  sought  to  be  taken  by  a  dty  for  a  street 
was  not  filed  as  required  by  the  dty  charter  until  after  the  lapse  of  5% 
years  from  the  passage  of  an  ordinance  authorizing  the  street  improve- 
ment, and  in  the  meantime  a  corporation  purchased  the  land  without 
knowing  that  the  d^  desired  it  for  public  use,  the  dty  could  not  take 
further  steps  to  condemn  the  land  without  first  attempting  to  purchase 
it  from  such  corporation,  where  the  dty  charter  made  negotiatlona  to 
purchase  a  condition  precedent  to  the  dty's  right  to  condemn  land. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  U  462- 
467;  Dec.  Dig.  |  170.*] 

•For  otlm  CUM  M*  lun*  topio  *  i  hviubb  la  Dm.  A  Am.  Dlgl.  UOT  to  d>t«,  *  Bap'r  ladOM 
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Application  by  the  City  of  Rochester  for  the  appointment  of  Com- 
missioners of  Appraisal,  and  Thomas  E.  Blossom  and  another  filed 
objections  thereto.    Certain  objections  sustained,  and  others  overruled. 

Albert  L.  Shepard,  Asst.  Corp.  Counsel,  of  Rochester,  for  the  City. 

Smith  &  Hebbard,  of  Rochester,  for  landowners  Thomas  E.  Blos- 
som and  Rochester  Last  Works. 

BARHITE,  J.  The  city  makes  application  for  the  appointment  of 
commissioners  of  appraisal  to  decide  upon  the  compensation  to  be 
awarded  the  owners  of  the  land  to  be  taJcen  for  the  opening  and  ex- 
tension of  University  avenue.  Two  of  the  landowners  appear  and 
file  objections  to  the  appointment  upon  several  grounds.  It  appears 
to  be  necessary  to  discuss  the  objections  which  have  been  made. 

One  objection  is  that  all  persons  having  an  interest  in  the  lands  and 
premises  described  have  not  been  served  with  copies  of  this  applica- 
tion as  required  by  section  437  of  the  charter ;  that  under  the  provi- 
sions of  that  section  the  Rochester,  Syracuse  &  Eastern  Railroad ' 
Company  should  have  had  notice,  as  it  has  an  easement  in  the  lands 
sought  to  be  taken  and  is  a  necessary  party  to  this  proceeding. 

[1]  Several  answers  may  be  made  to  this  objection.  The  charter 
only  requires  notice  of  the  application  "to  be  served  on  each  of  the 
owners  of  the  real  estate  or  rights  or  easements  therein  sought  to  be 
taken."  There  is  no  evidence  before  the  court  that  the  lands  of  the 
railroad  company  are  to  be  taken.  The  map  filed  does  not  indicate 
that  the  railroad  company,  has  any  interest  in  the  matter.  There  was 
some  discussion  between  counsel  upon  the  hearing  upon  this  point, 
but  there  is  nothing  either  in  the  ordinance  or  in  any  of  the  papers 
from  which  it  can  be  determined  that  there  is  any  intention  on  the  part 
of  the  city  to  take  any  land  belonging  to  the  railroad  company. 

[2]  Again,  I  do  not  think  that  the  objecting  landowners  can  make 
objection  to  the  fact  that  the  railroad  company  was  not  served. 

"One  person  cannot  avail  hlDMelf  of  the  failure  to  give  notice  to  another  " 
liCWis  Em.  Dom.  (Sd  Ed.)  t  684. 

[3]  Further,  it  is  a  general  rule  that  where  lands  have  once  been 
taken  or  acquired  for  public  use  they  cannot  be  taken  for  another 
public  use,  unless  the  intention  of  the  Legislature  that  such  lands 
should  be  so  taken  is  shown  by  express  terms  or  necessary  implication. 
New  York  C.  &  H.  R.  R.  R.  Co.  v.  City  of  Buffalo,  200  N.  Y.  113, 
93  N.  E.  520. 

[4]  Objection  is  also  made  that  previous  to  the  time  of  the  adoption 
of  the  ordinance  Mr.  Blossom  had  entered  into  an  agreement  with  the 
railroad  company,  and  that  the  obligation  of  this  agreement  would  be 
violated  by  the  condemnation  of  the  lands  owned  by  Mr.  Blossom, 
and  that  therefore  the  ordinance  is  contrary  to  the  Constitution  of 
the  United  States. 

_  The  answer  to  this  objection  is  that  in  condemnation  proceedings  all 
rights  and  interests  of  the  parties  can  be  adjusted,  and  the  loss  sus- 
tained by  the  landowners  by  the  taking  of  the  land  must  be  compen- 
sated for  by  the  city.    What  this  agreement  was  does  not  appear. 
144  N.Y.S.— «» 
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A  contract  is  property,  and,  lflc«  any  otiier  property,  may  be  taken 
in  condemnation  proceedings  for  pubHc  us*.  Long  Island  Water  Sup- 
ply Co.  V.  Brooklyn,  166  V.  S.  685,  17  Sap.  a.  718, 41  L.  Ed.  1165. 

[5]  Objection  is  also  made  that  the  tyrdimnce  upon  whidi  the  pro- 
ceeding is  based  is  contrary  to  die  Cwistitutioa  of  the  state  of  New 
York,  in  that  it  proposes  to  take  the  lands  of  iJie  defendants  without 
adequate  compensation ;  that  the  ordinance  by  the  terms  assesses  the 
entire  cost  and  compensation  to  foe  paid  to  such  ovmers  upon  the  same 
person  and  oorporation  from  whom  said  lands  were  taken. 

This  objection  fails  to  distinguish  between  the  r^it  to  take  land  by 
eminent  domain  and  the  right  of  taxatbn.  To  ti^e  the  land  is  one 
thing ;  the  maaaer  in  wfai(^  the  compensation  for  the  luid  shaU  be 
paid  is  another  thing;  and  the  two  are  entirely  separate. 

In  Matter  of  City  of  New  York,  190  N.  Y.  350, 83  N.  E.  299.  16  L. 
R.  A.  (N.  S.)  335,  the  Court  of  Appeals  quotes  with  approval  the  lan- 
guage of  Judge  Peckham  in  Bohm  v.  Metropolitan  £1.  Ry.  Co.,  129 
N.  Y.  576,  29  N.  E.  802,  14  L.  R.  A.  344,  as  foliows: 

"The  i^lndide  nBderlylng  theae  oases  ts,  bowever,  tbe  rl^rt  of  tbe  jmabA- 
pallty  or  state  to  tax  tbe  owners  of  tbe  land  left,  in  order  to  pay  for  tbe  land 
taken,  on  tbe  ground  tbat  tbey  are  specially  beneJQted  by  the  tating,  and  bence 
should  be  specially  taxed  for  the  payment  of  the  land." 

[t]  The  objection  is  also  made  that  the  provisions  of  the  <^arter 
are  unconstitutional  for  the  reason  that  tiiat  act  does  not  provide  for 
a  hearing  before  a  comp^ient  and  impartial  tribunal  upon  the  question 
of  the  necessity  of  the  proposed  highway,  and  whether  or  not  the 
lands  sought  to  be  taken  are  for  publk:  purposes. 

The  charter  does  provide  for  such  hearing.  Section  U3  is  to  the 
effect  that  in  the  case  of  a  public  improvement  or  work  involving  a 
local  assessment  the  council  must  first  pass  an  ordinance,  and  that 
thereafter  notice  must  be  published  specifying  the  improvement  or 
work,  among  other  things,  and  designating  a  time  at  which  allegations 
will  be  heard  by  the  common  counciL  At  such  hearing  every  question 
properly  involved  in  the  ordinance  can  be  discussed  and  objection 
made  to  any  part  thereof  by  any  interested  person. 

[7]  It  is  well  settled  that,  when  the  uses  to  which  die  property  is 
to  be  put  are  in  fact  public,  the  necessity  or  expediency  of  taking  pri- 
vate property  for  sudi  uses  by  the  exercise  of  the  power  of  eminent 
domain,  the  instrumentalities  to  be  used,  and  the  extent  to  which  sodj 
rights  shall  be  delegated,  are  questions  appertaining  to  the  politkal 
and  legislative  branches  of  the  government  While,  on  the  other  band, 
the  question  whether  the  uses  are  in  fact  public  so  as  to  justify  the 
taking  by  condemnation  of  private  property  is  a  judicial  question  to 
be  determined  by  the  courts.  Matter  of  Application  of  Niagara  FaBs 
Whirlpool  R.  Co.,  108  N.  Y.  375,  383, 15  N.  E.  429. 

[B]  Taking  property  for  use  as  a  public  street  is  so  clearly  a  public 
use,  and  that  fact  has  been  so  thoroughly  settled  that  citation  of  au- 
thority is  unnecessary. 

It  will  be  useful,  however,  to  call  the  attention  to  the  language  of 
the  Court  of  Appeals  in  People  T.  Adirondack  R.  Co.,  160  N.  Y.  225, 
238.239,  54N.  E.689,693: 
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"The  state  needs  tbe  vropecty  aad  takes  It,  and,  wUle  tbe  citizen  caimot 
reslat,  be  iias  ibe  ilgbt  t»  iaaiet  oiBOB  j«at  oonpeBBaticm  to  be  .ascertained  iff 
an  Impartial  ^tzlbunal.  It  Is  a  compulsory  purehase  by  public  antborlty,  jmd 
the  individual  receives  money  In  the  place  of  the  prai)erty  taken.  He  has  a 
right  to  bis  day  In  cooit  on  tbe  question  of  compensation,  but  be  has  no  rlglit 
to  a  day  in  court  on  the  question  of  appropriation  by  ttie  state  xmless  some 
statnte  requlies  It  {Tberv  is  no  necessity  for  any  safeguard  against  taking, 
because  tbe  right  to  take  Is  all  there  is  of  tbe  power  of  enilnent  domain,  and 
Is  necessarily  conceded  to  exist  when  the  existence  of  tbe  power  ts  admitted. 
Safeguards  become  necessary  only  when  tbe  question  of  compensation  is  reaOb- 
ed,  and  then  tbe  courts  are  earellnl  to  see  that  tfae  owner  ieaelT«8  all  l^t  he 
is  entitled  tOw  *  *  *  If  the  «se  is  not  public,  tbe  statute  authorising  con- 
demnation is  yoid ;  but  this  quesHon  of  law  need  not  be  settled  in  the  pro- 
ceeding to  take,  as  It  can  1>e  raised  by  the  property  owner  in  a  variety  of 
waya" 

It  is  also  chkned  that  at  the  time  oi  the  adoption  of  the  ordinance 
in  March,  190^  the  lands  aiul  pr«mises  described  in  the  ordinance  did 
not  connect  with  University  avenue,  and  did  not  and  would  not  be- 
come an  extension  of  that  avenue. 

There  ie  no  evidence  before  the  court  by  which  this  question  can 
be  determined. 

"Frirate  pgropeirty  taken  for  «  bicbway  is  taJcen  for  ^public  ose  •  •  • 
though  it  be  a  mere  cul-de-sac."    Lewis.  Em.  Dom.  i  259. 

[I]  It  is  claimed  that  the  application  for  the  appointment  of  com- 
missioners is  not  made  in  good  faith  for  the  purpose  of  laying  out  a 
highway,  bat  is  made  for  the  purpose  of  enabling  the  city  to  constroct 
a  sewer. 

It  is  sufficient  to  say  upon  this  claim  that  there  is  no  evidence  of 
bad  faith  on  the  part  of  the  city  or  any  officer  connected  with  the  mu- 
nicipality. There  has  been  great  delay,  which  I  shall  have  occasion 
later  to  discuss;  but  this  delay  does  not  show  any  bad  faith,  and  in 
the  absence  of  any  evidence  whatever  upon  the  point  raised  the  ob- 
jection in  question  cannot  stand. 

{1Q]  The  objection  is  made  by  both  of  the  landowners  who  have 
appeared  that  the  court  is  without  jurisdiction  to  entertain  this  pro- 
ceeding for  the  reason  that  no  negotiations  have  been  had  between 
the  commissioner  of  public  works  of  the  city  and  the  landowners  who 
make  tbe  objection. 

Tbe  charter  of  the  city  prescribes  the  method  which  must  be  pursued 
and  the  steps  to  be  talren  wtien  the  municipality  desires  to  condemn 
lands  for  public  use. 

Section  89  provides  that,  whenever  the  common  council  determines 
to  authorize  the  purchase  of  any  real  estate  or  rights  or  easements 
therein,  it  must  pass  an  ordinance  containing,  among  other  things,  a 
prorision  directing  the  commissioner  of  public  works  to  purchase  the 
same  at  a  price  approved  by  the  board  of  estimate  and  apportionment, 
and  the  ordinance  must  further  direct  the  corporation  counsel,  in  case 
the  commissioner  of  puUic  works  is  unable  to  purchase  sudh  r«al  es- 
tate, to  institute  condemnation  proceedings  for  the  acquirement  of  tbe 
property. 

An  examination  diows  that  the  provi8i<»is  of  the  section  quoted 
w«re  strictly  complied  witfi  in  the  ordinance  finder  consideration. 
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Section  101  of  the  charter  provides  that,  whenever  an  executive  or 

administrative  function  is  by  laws  or  ordinance  of  the  common  coun- 
cil required  to  be  performed,  the  same  must  be  performed  by  the  prop- 
er executive  or  administrative  department,  board,  bureau,  or  o&cxi 
designated  in  the  law  or  ordinance. 

It  plainly  appears,  under  the  provisions  to  which  I  have  called  at- 
tention, that  an  attempt  to  purchase  the  property  at  a  price  approved 
by  the  board  of  estimate  and  apportionment  by  the  commissioner  of 
public  works  is  a  condition  precedent  to  tlie  right  of  the  city  to  con- 
demn. Until  negotiations  suificient  to  comply  with  the  terms  of  the 
charter  have  been  had,  the  city  cannot  take  the  property  under  the 
power  of  eminent  domain. 

The  charter  nowhere  provides  what  special  steps  must  be  taken  or 
how  far  the  commissioner  of  public  works  must  go  in  his  attempt  to 
follow  the  directions  of  the  common  council  and  purchase  the  property 
wanted. 

It  is. obvious  that  it  would  be  very  difficult  to  lay  down  any  general 
rule  under  which  the  commissioner  can  work,  because  the  circumstanc- 
es of  each  case  must  be  different.  What  in  one  case  would  be  a  com- 
pliance with  the  charter  in  another  case  would  be  totally  insufficient 

In  the  case  of  Mr.  Blossom  it  appears  that  tiie  commissioner  wrote 
to  him  two  letters,  one  dated  April  10,  1908,  and  the  other  dated  Feb- 
ruary 11,  1911.  In  each  of  these  letters  Mr.  Blossom  was  invited  to 
call  upon  the  commissioner  with  regard  to  the  extension  of  University 
avenue,  and  the  ordinance  under  which  the  commissioner  was  to  act 
was  designated.  In  the  letter  of  February  11,  1911,  it  is  stated  that 
the  commissioner  had  been  authorized  by  the  common  council  to  pur- 
chase the  property  owned  by  Mr.  Blossom  which  was  needed  for  the 
improvement  in  question.  In  response  to  one  of  these  letters,  which 
one  it  does  not  appear,  Mr.  Blossom,  with  his  attorney,  called  upon  Mr. 
Elwood,  the  commissioner.  It  is  apparent  that  in  that  conversation 
the  extension  of  University  avenue  was  discussed.  The  details  of  the 
conversation  were  not  remembered  by  the  commissioner.  This  is  not 
strange  when  we  take  into  consideration  the  numerous  matters  of  the 
same  kind  which  pass  through  his  office  in  the  course  of  a  year.  It 
does  appear,  however,  that  Mr.  Blossom,  through  his  attorney,  indi- 
cated to  the  commissioner  that  there  was  some  agreement  outstanding 
by  which  there  was  to  be  a  transfer  of  lands  between  the  city  and  the 
property  owners. 

There  is  in  evidence  a  petition  which  had  been  presented  to  the  com- 
mon council  previous  to  the  adoption  of  the  ordinance  in  March,  1906, 
in  which  Mr.  Blossom,  with  two  other  owners,  had  offered  to  dedi- 
cate the  land  needed  for  University  avenue,  and  from  the  contention 
of  Mr.  Blossom  it  was  his  understanding  that  in  return  certain  lands 
were  to  be  conveyed  to  him  and  others  who  were  interested. 
-  While  the  evidence  of  the  landowner  is  to  the  effect  that  the  com- 
missioner, did  not  ask  for  a  price,  and  no  price  was  named,  yet  it  was 
^ident  that  what  was  said  by  Mr.  Blossom  and  his  attorney  convinced 
the  commissioner  that  it  would  be  itfipossible  to  purchase'  the  land  on 
^e  ground  that  there  was  a  previous  agreement  existing  whidi  pro- 
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Tided  for  the  opening  of  the  street  in  another  way  than  by  condem- 
nation proceedings. 

The  commissioner  had  no  power  to  make  any.  offer  which  would  be 
binding  upon  the  city.  That  power  rested  with  the  board  of  estimate 
and  apportionment,  and  unless  he  had  previously  obtained  from  that 
board  authority  to  fix  a  price  sudh  action  on  his  part  would  be  useless. 

It  is  sufficient  to  say  that  Mr.  Blossom  received  the  letters  of  the 
commissioner ;  that  he  called  in  response  to  one  letter ;  that  from  the 
conversation  and  the  letters  he  knew  what  the  commissioner  desired. 

I  think  the  commissioner  was  justified  in  holding  that  he  could  not 
purchase  the  land  from  the  attitude  taken  by  the  owner,  and  that  so 
far  as  Mr.  Blossom  was  concerned  his  duty  required  him  to  report 
that  he  was  unable  to  buy  the  land. 

[11]  With  reference  to  the  property  owned  by  the  Rochester  Last 
Works  the  facts  are  somewhat  different.  At  the  time  the  ordinance 
in  question  was  passed,  the  property  now  owned  by  that  company  was 
owned  by  the  Nonrust  Tinware  Company.  The  latter  company  became 
insolvent  and  a  temporary  receiver  was  appointed  on  March  5,  1910. 
The  receiver  continued  in  office  until  November  10,  1911.  The  prop- 
erty was  bought  by  the  Rochester  Last  Works  by  deed  dated  Septem- 
ber 8,  1911,  and  recorded  September  9,  1911.  There  is  no  evidence, 
except  the  general  custom  of  the  office  of  the  commissioner  of  public 
works,  that  any  attempt  was  ever  made  to  buy  the  property  of  the 
Nonrust  Tinware  Company.  The  president  of  that  company  and  the 
attorney,  who  was  also  one  of  the  directors,  testified  that  they  had  no 
knowledge  of  any  application  made  by  the  city  for  the  purchase  of 
that  part  of  their  property  wanted  for  the  extension  of  University 
avenue. 

There  is  a  letter  in  evidence  sent  by  the  commissioner  of  public 
works  to  the  attorney  for  the  company,  dated  February  11,  1911 ;  but 
at  this  time  the  company  was  in  the  hands  of  a  receiver,  and  the  re- 
ceiver gave  evidence  to  the  effect  that  he  had  no  recollection  of  having 
received  the  letter  in  question.  The  evidence  on  behalf  of  the  city  was 
a  copy  of  the  letter  produced  from  the  letter  book  from  the  office  of 
the  commissioner  of  public  works,  and  evidence  to  the  effect  that  it 
had  been  mailed.  But  the  record  is  entirely  wanting  of  any  evidence 
which  would  show  that  the  letter  mailed  reached  the  Nonrust  Tinware 
Company  or  its  receiver.  To  simply  mail  a  letter  and  rest  upon  that 
fact,  without  knowing  whether  the  letter  reaches  the  person  for  whom 
it  was  intended,  and  to  take  no  further  steps,  is  not  a  compliance  with 
the  statute. 

No  claim  is  made  that  any  attempt  was  ever  made  to  purchase  the 
property  from  the  present  owner,  the  Rochester  Last  Works.  The 
map  and  the  ordinance  of  the  property  wanted  by  the  city  were  not 
filed  in  the  offices  of  the  city  clerk  and  the  county  clerk  until  Septem- 
ber 12,  1913,  over  5%  years  after  the  passage  of  the  ordinance.  See 
Charter,  §  436.  When  this  map  and  the  ordinance  were  filed,  notice 
was  given  to  the  world  that  the  city  intended  to  take  the  property,  and 
the  rights  of  any  purchaser  would  be  subject  to  the  rights  of  the  city. 
Charter,  §  439.    But  in  the  meantime  the  Rochester  fatst  Works  had 
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FRoxhased  fftiis  property  willioBt  aitv^  kaov&dgc  oc  uiiormatiaD,  so  ixr 
as  appears,  that  the  city  desired  part  of  the  property  for  pablie  ok. 
It  appearS'  indiPectfy  in  the  record  that  a  previous  conveyance  had  been 
made  by  the  Ntmrost  Tinware  Company  or  iCs  receiver.  If  it  shonld 
be  held  that  the  property  can  be  taken  in  this  proceeding,  then  tiie  pro- 
tection given  to  the  landowner  by  the  statate  is  entirdy  taken  away. 

1^1 21  It  was  obviously  the  intent  of  the  lawmakers  that,  when  a  nu- 
niapality  desires  to  take  the  land  of  a  private  person  for  public  use, 
that  person  should  have  the  opportunity  to  sell  the  land  wanted  with- 
out the  expense  and  inconvenience  of  a  proceeding  in  the  courts,  and 
this  is  a  substantial  r^ht  which  should  be  protected  in  every  instance. 

If  a  proceeding  to  condemn  lands  may  be  begun  and  dien  no  steps 
taken  for  several  years  afterward  to  warn  intending  purchasers  of  the 
intention  of  the  aty,  we  will  have  a  situation  in  which  it  would  be  un- 
safe to  purchase  property.  No  limit  of  time  is  named  in  the  charter 
in  which  such  proceedings  must  be  finished ;  but  I  think  a  reasonable 
interpretation  of  the  statute  contemplates  a  proceeding  in'  which  the 
various'  steps  are  to  be  taken  with  reasonable  promptness,  otherwise 
there  would  result  imjust  results  not  contemplated  or  intended. 

In  Lake  Shore  &  Michigan  Southern  R.  Co.  v.  Roach,  80  N.  Y.  339, 
344,  the  court  in  discussing  the  facts  of  that  case  says : 

"It  caB&ot  be  doubted  tbat  tbe.  lawmaker*  did  not  Intend  tb&t  this  Uw 
sbould  be  applied  In  bocU  cases,  and  yet  tbey  are  wltbin  the  letter  of  the  law. 
The  lawmakers  eannot  always  foresee  aU  the  possible  applications  ot  the 
general  langoage  they  nse;  and  It  frequently  beoemes  the  duty  «t  the  CMiits 
la  oonstmlng  statutes  to  UmU  tbetr  operatlan,  so  that  they  shall  aot  psodnce 
absurd,  unjust,  or  InconTenloit  results  not  contemplated  or  Intended.  A  case 
may  be  within  the  letter  of  the  law.  and  yet  not  within  the  intent  of  the  law- 
makers ;  and  in  such  a  case  a  limitation  or  exception  must  be  implied." 

The  objections  of  Thomas  E.  Blossom  are  ovemded.  The  objec- 
tion of  the  Rochester  Last  Works  that  no  negotiations  have  been  had 
between  tiie.  commissioner  of  publk  works  and  the  Rochester  Last 
Works  is  sustained.  The  other  objections  are  overruled.  The  ocder 
to  be  entered  wiU  be  settled  by  me  upon  two  days'  notice. 

Ordered  accordingly. 


(82  Misc.  B^  610.) 

QUATTBONB  v.  SIMON. 

(City  Onirt  of  New  Xork,  Trial  Term.    November,  1919.) 

1,  COtJBTS    (S    ISO'O — MtrwICIPAI.    CotTBTS — JUBOMBNT — ^RBlfDITIOIT — EVTSSBXet. 

A  Judgment  for  defendant,  entered  at  £be  close  of  pkiinttfTs  case  in  a» 
action  brought  in  the  Municipal  Court  of  the  City  of  New  York  to  fore- 
Close  a  lien  upon  chattels,  sold  under  a  written  contract  of  conditianal 
sale,  was  unauthorized',  where  the  defendant  did  not  rely  on  plalndlTs 
case  or  Introduce  any  evidence ;  the  only  disposition-  the  Justicft  was  a» 
thorlzed  to  make  nndec  tlw  dreuustances  being  to  dismiss  tte  oom- 
.plaint 

[Ed.  Note.-^For  other  cases,  sea  Courts,  Cent  Ttlf.  ti  409,  41^  403,  428^ 
458;  Dec  Dig.  §  189.»1 

2.  JnDGMKMT  (S  577*) — ^Rjis  Judicaia— 'Void  JnooMBwr. 

An  unauthorized  judgment  for  defendant,  entered  at  the  close  of  plain- 
tiff's case  in  an  action  to  fbreclose  a  Uen  on  chattels  sold  oader  a  eondi- 

*Far  other  cues  see  same  topic  A I  mviibsb  Is  Deo.  A  Am.  Olga.  1907  to  dato,  *  Rop'r  Index** 
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tional  sale  contzact,  was  not  zes.  Judicata.  In  a  sobseqnent  actlan  between 
fbe  same  parties  to  recover  pajrments  made  by  plahitlfl  on  account  of 
sneli  coBtiact 

ESd.  Nota — Tor  otlter  caee»,  aee  Jadgineat,  Cent  Dig.  If  1005,  MOT ; 
Dec  Dig.  S  BTT.*] 

B.  Salks  (f  48X*) — OoimrMnrAi.  Saix»-Bxiixdxu  or  Skixxb— Seootbkt  ov 
PATMxms  BT  Bmnn. 

Wbece  a  seiler  soed  to  foreclose  a  lien  glrea  by  a  conditional  sale  con- 
tract, in  strict  compliance  with  Municipal  Court  Act  (Laws  1902,  a  680)  | 
139,  and  seized  and  disposed  of  tbe  chattels  after  Judgment,  his  failure 
to  retain  tihe  property  foe  30  daysi  after  retaking  and  to  sdl  It  at  pmbllc 
aaetion  atteF  30  days,  aa  provided  by  Personal  Property  Law  (ConeoL 
Laws  1909,  &  41)  f  65,  did  not  render  him  liable  to  tbe  buyer  for  tbe  pur- 
chase money  paid;  compliance  with  section  6S  not  being  reqnilred  in  sucb 
case. 

[BA,  Kote— VoF  otbear  eaaos,  see  Sales,  Cent  Dig.  {|  144&-1406;   Dee. 
.  Dig.  t  481.*1 

Action  by  Angelo  Quattrone  against  Morris  Simon  to  recover  mon- 
ey paid  on  a  conditional  sale- of  pool  tables.    Judgment  for  defendant. 

Thomas  B.  Bresnahan,  of  New  York  City,  for  plainfiiF. 
Hamilton  Andcrscm,  of  New  York  City,  for  defendant. 

GREEN,  J.  This  action  is  brought  by  the  pkinti£F  against  the  de- 
fendant to  recover  the  sum  of  $285  paid  by  the  plaintiff  to  the  defend- 
ant on  account  of  a  conditional  sale  of  pool  tables,  and  which  pool 
tables  were  subsequently  retakes  by  the  defextd&nt  The  case  was 
tried  before  the  court  without  a  jury.  The  pool  tables  and  appurte- 
natnces  were  sold  by  the  defendant  to  the  plaintiff  under  a  conditional 
bill  of  sale,,  the  title  not  to  vest  in  the  vendee  until  the  tables  had  been 
paid  for.  The  vendiee  deiaulted  in  payment  of  certain  installments, 
and  the  vendor  brought  aa  action  in  the  Municipal  Court  to  foreclose 
a  lien  upon  the  chattels  under  section  1^  of  the  Municipal  Court  Act 
(Laws  1902,  c.  580).  In  that  action  a  warrant  of  seizure  was  obtained, 
the  marshal  took  possession  of  the  chattels  pending  die  trial,  and,  the 
plaintiff  having  obtained  judgment,  the  chattels  were  sold,  leaving  a 
small  deficiency  against  the  vendiee  of  the  chattels.  The  plaintiff  ia 
the  action  at  bar  now  insists  that  he  is  entitled  to  recover  the  install- 
ments paid  to  the  defendant  upon  the  ground  that  the  defendant  failed 
to  comply  with  section  65  of  the  Personal  Property  Law  (Consol.  Laws 
1909,  c.  41),  in  that  defendant  failed  to  retain  the  property  for  30 
days  after  the  retaking,  and  failed  further  to  sdl  the  property  at  pub- 
lic auction  within  30  days  after  the  expiration  of  the  period  first  men- 
tioned as  provided  by  statute.  The  defendant  in  this  action  admits 
iioQC(Miipliance  with  the  provisions  of  section  65  of  the  Personal  Prop- 
erty Law,  but  contends  that  having  brought  his  action  to  foreclose 
a  lien  upon  the  chattels,  as  provided  by  section  139  of  the  Municipal* 
Court  Act,  he  is  not  required  to  comply  with  section  65  of  the  Pfer- 
sonal  Property  Law,  and  having,  as  defendant  claims,  complied  with 
ail  the  provisions  of  tine  Muoicipali  Court  Act,  and  the  property  hav- 
ing been  seized  and  disposed  of  accordingly  after  judgment,,  section  65 
of  the  Personal  Property  Law  has  no  application.    The  point  raised  ia 

*VtisotlMTcauri«e«BDi«  toDlcft  iavwBBBUiDic.  A  Am.  Dlgi.  U07  to  4ats,  *  R«p'r  Indem* 
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novel,  and  my  attention  has  not  been  du-ecte4  to  any  authority  up«i 
the  question  under  consideration,  and  I  know  of  no  decision  upon  the 
subject.  The  question  involved  in  the  case  at  bar  is  pr^^nant  with 
grave  possibilities  and  consequences,  and,  if  defendant's  contention  be 
held  to  be  correct,  the  beneficent  effect  of  the  provisions  of  the  Per- 
sonal Property  Law  in  relation  to  the  retention  of  property  retaken 
and  notice  of  sale  at  public  auction  as  therein  provided  will  be  sub- 
stantially annihilated. 

[1,2]  The  defendant's  further  contention  is  that  a  certain  judgment 
of  the  Municipal  Court  between  these  same  parties  is  res  judicata  up- 
on the  questions  involved  in  the  case  at  bar,  and  I  shall  consider  the 
latter  point  first  as  being  more  readily  disposed  of.  An  action  identi- 
cal, or  substantially  identical,  with  the.  case  at  bar  between  the  same 
parties  was  brought  in  the  Municipal  Court,  and  at  the  close  of  the 
plaintiff's  case  defendant's  counsel  moved  to  dismiss  the  complaint, 
and  the  court  said:  "Motion  panted  at  the  end  of  plaintifTs  case, 
without  prejudice  of  course."  The  defendant  in  the  Municipal  Court 
did  not  rest  on  plaintiff's  case,  nor  did  defendant  put  in  any  evidence, 
but  the  court  nevertheless  in  making  a  disposition  of  the  case  signed 
the  judgment  in  these  words,  "Judgment  for  the  defendant  at  close 
of  plaintiff's  case,"  and  it  is  because  of  this  disposition  in  the  Munic- 
ipal Court  that  the  defense  of  res  judicata  is  set  up  in  tiie  case  at  bar. 
I  am  of  the  opinion  that  this  defense  is  untenable  herein,  and  that 
the  justice  of  the  Municipal  Court  was  absolutely  without  power  or 
authority  to  make  the  disposition  in  the  judgment  hereinbefore  refer- 
red to.  All  he  had  the  right  or  power  to  do  under  the  facts  in  the 
case  before  him  was  to  dismiss  the  complaint  and  to  enter  under  his 
hands  the  disposition  accordingly,  and  this  court  has  the  power  to  ex- 
amine and  investigate  the  entire  record  in  order  to  determine  whether 
the  judgment  was  on  the  merits.  See  Stecher  v.  Ind.  Order,  45  Misc. 
Rep.  340,  90  N.  Y.  Supp.  332;  Seed  v.  Johnston,  63  App.  Div.  340, 
71  N.  Y.  Supp.  579.  As  to  the  want  of  power  of  the  Municipal  Court 
to  make  the  disposition  it  finally  did  in  its  judgment,  the  case  of  Hano 
&  Co.  V.  Heller  (Sup.)  123  N.  Y.  Supp.  22,  is  in  point,  and  in  that 
case  the  court  said : 

"The  plaintiffs  rested,  having  failed  to  prove  its  cause  of  action,  and  Jndg- 
ment  absolute  was  given  for  the  defendant  against  the  plaintiffs.  The  judg- 
ment should  have  been  directed  dismissing  the  compkdnt,  without  prejudice 
to  a  new  action  (citing  numerous  cases).  There  is  no  merit  in  reapondenf  s 
contention  that  this  judgment  was  authorized  if  the  court  believed  that  the 
plaintiffs  could  not  recover  as  a  matter  of  law.  As  shown  by  the  authority 
he  cites  (Bowen  v.  B>arley,  113  App.  Div.  767  [99  N.  Y.  Supp.  205]),  such  Judg- 
ment is  only  authorized  'where,  at  the  close  of  the  whole  case,  the  court  la  of 
opinion  that  the  plaintiff  is  not  entitled  to  recover  as  a  matter  of  laW  (Mu- 
nicipal Court  Act,  f  249,  subd.  1).  Had  defendant  introduced  any  evidence^ 
or  rested  his  case  without  introducing  evidence,  there  would  have  been  soma 
merit  in  his  position." 

See,  also,  Wurtzel  v.  Provident  Loan  Socy.  (Sup.)  132  N.  Y.  Supp. 
334;  Levine  v.  Public  Bank  (Sup.)  132  N.  Y.  Supp.  330;  Lesser  v. 
Kivowitz,  78  Misc.  Rep.  188,  137  N.  Y.  Supp.  859. 

In  view  of  the  facts  adduced  in  the  Municipal  Court  case,  the  rec* 
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ord  and  the  judgment,  and  in  view  of  the  authorities,  I  conclude  that 
the  defense  of  res  judicata  must  therefore  fail. 

[3]  There  remams  consequently  but  one  question  to  be  decided  in 
this  case,  and  that  is  whether  the  defendant's  procedure  to  foreclose 
a  lien  under  the  Municipal  Court  Act  protects  him  in  an  action  for 
money  paid  as  installments  under  a  conditional  bill  of  sale  when  he 
concededly  fails  to  comply  with  section  65  of  the  Personal  Property 
Law.  Section  65,  art.  4,  of  the  Personal  Property  Law  is  part  of 
chapter  45  of  the  Laws  of  1909.  It  is  a  re-enactment  of  section  116 
of  the  Lien  Law  (Laws  of  1897,  c.  418),  and  provides  as  follows : 

"WtaeneTer  articles -are  sold  upon  the  condition  that  tb&  title  thereto  shall 
remain  In  the  vendor,  or  in  some  other  person  than  the  vendee,  until  the  pay- 
ment of  the  purchase  price,  or  until  the  occurrence  of  a  future  event  or  con- 
tingency, and  the  same  are  retaken  by  the  vendor,  or  his  successor  in  interest, 
they  shall  be  retained  for  a  period  of  thirty  days  from  the  time  of  such  re- 
taking, and  during  such  period  the  vendee  or  his  successor  in  interest,  may 
comply  with  the  terms  of  such  contract,  and  thereupon  receive  such  property. 
After  the  expiration  of  such  period,  if  such  terms  are  not  compiled  with,  the 
vendor,  or  his  successor  in  interest,  may  cause  such  articles  to  be  sold  at 
public  auction.  Unless  such  articles  are  so  sold  within  thirty  days  after  the 
«zpiratlon  of  such  period,  the  vendee  or  his  successor  In  Interest  may  recover 
of  the  vendor  the  amount  paid  on  such  articles  by  such  vendee  or  his  succes- 
sor in  interest  under  the  contract  for  the  conditional  sale  thereof." 

Its  object  is  apparent,  it  is  just  and  humane,  and  the  purpose  was 
that: 

"In  the  event  of  a  retaking  by  the  vendor  there  should  be  a  sale  at  public 
auction  under  the  provisions  of  the  statute  in  order  that  the  vendee  might  re- 
gain any  excess  in  value  of  the  article  over  the  amount  unpaid  on  the  con- 
tract" Hurley  v.  Allman  Gas  Engine  &  Mach.  Co.,  144  App.  Div.  804,  129  N. 
1,  Supp.  17. 

But  I  find  nothing  in  section  65  of  the  Personal  Property  Law,  nor 
in  any  section  of  article  4  of  this  law,  of  which  it  forms  a  part,  which 
confines  the  vendor  of  articles  sold  under  a  conditional  sale  agreement, 
the  vendee  being  in  default,  to  the  provisions  of  said  section  65,  when 
the  action  is  brought  in  the  Municipal  Court  of  the  City  of  New  York, 
strange  as  this  exception  may  seem.  An  action  to  foreclose  a  lien  on  a 
chattel  is  now,  and  has  been  for  many  years,  permissible  in  courts  of 
record  as  well  as  in  inferior  courts.  The  subject  was  covered  by  sec- 
tions 1737  to  1741,  inclusive,  of  the  Code  of  Civil  Procedure,  but  is  now 
contained  in  sections  206  to  210,  inclusive,  of  the  Lien  Law  (Consol. 
Laws,  c.  33).  With  the  enactment  of  the  Municipal  Court  Act,  sections 
137  to  142  (Laws  of  1902,  c.  580),  the  provisions  of  the  Code  (§§  1737- 
1740)  became  applicable  to  the  Municipal  Court  of  the  City  of  New 
York,  with  this  addition,  that  there  was  incorporated  therein  a  new 
provision,  known  as  section  139  of  said  Municipal  Court  Act,  as  fol- 
lows: 

"Action  on  conditional  sale  agreement,  etc.;  how  brought  No  action  shall 
be  maintained  in  this  court  which  arises  on  a  contract  of  conditional  sale  of 
personal  property:  A  hiring  of  personal  property,  where  title  is  not  to  vest  Sa 
the  person  hiring  until  payment  of  a  certain  sum;  or  a  chattel  mortage  made 
to  secure  the  purchase  price  of  chattels;  except  an  action  to  foreclose  the 
lien,  as'  provided  in  this  article.  For  the  purpose  of  this  section  an  instrument 
in  writing  as  above  stated  shall  be  deemed  a  lien  upon  a  chattel.    Provided. 
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howcrrer,  that  an  acttcta  may  be  naaintalBed-to  recover  a  som  or  sums  due  and 
payable  for  installment,  payment  os  hiring,  but  in  such  oases  no  oitler  of  ar- 
rest BhaU  lasue.V 

ThiB  section  (139)  was  re-enacted  ia  1910  (Laws  of  1910,  c  54^,.  one 
year  after  the  re-enactment  of  section- 116  of  the  Lien  Law  into  section 
65  of 'the  Personal  Property  Law  (Laws  of  1909»  a  45);  the  aaly 
change  being  to  omit  the  word  "written"  before  the  word  "contract" 
on  the  second  line  of  the  original  act.  This  section  of  the  Municipal 
Court  Act  creates  an  anomalous  and  extraordinary  sititatioa,  for  it  cre- 
ates a  lien  for  the  purpose  of  foreclosure  in  an  action  brouf^t  in  that 
court  by  a  vendor  under  a  contract  of  conditional  sale,  which  does 
not  exist  in  a  court  of  record>  for,  "at  common  law,  where  there  had 
been  a  sale  of  goods  upon  condition  that  title  should  not  pass  until  pay- 
ment of  the  purchase  price  in  full,  the  vendor  had  no  lien  on  the  goods 
for  the  purchase  money,  since  one  could  not  have  a  lien  on  his  own 
property."  See  Nelson  v.  Gibson,  143  App.  Div.  894,  129  N.  Y.  Supp. 
702;  Earle  v.  Robinson,  91  Hun,  363,  36  N.  Y.  Supp.  178,  affirmed  157 
N.  Y.  683,  51  N.  E.  1090.  Ia  other  words,  while  an  action  to  fonsdose 
a  lien  upon  the  given  facts  in  the  case  at  bar  would  lie  in  the  Municipal 
Court  of  the  City  of  Mew  York  under  section  139  of  the  Municip^ 
Court  Act,  supra,  such  action  would  not  lie  if  brought  in  the  Supreme 
Court  or  any  other  court  of  record.  And  whether  such  section  is  un- 
constitutional in  denying  the  equal  protection  of  the  law  to  all  persons, 
and  in  being  fecial  legislation  and  consequently  discriminatory,  I  do 
not  now  decide ;  but  in  view  of  the  manifest  ixnportance  of  the  section, 
as  it  appears  in  conflict  with  section  65  of  the  Personal  Property  Law, 
the  question  of  ccmstitutionality  is  one  winch  should  be  disposed  of  is 
the  first  instance  by  the  Supreme  Court.  The  retaking  of  the  chattels 
in  the  action  to  foreclose  the  lien  was  undfcr  the  warrant  of  the  cottrt, 
and'  the  retaking  contemplated,  by  section  65  of  the  Personal  Property 
Law  is  a  retaking  by  the  vendor  himself  or  his  successor  in  interest  un- 
der the  right  to  do  so  conferred  by  the  conditional  bill  of  sale,  and  not 
a  retaking  under  a  wsit  or  warrant  of  seizure,  or  under  an  execution 
apiMi  a  judgment  by  a  marshal  of  the  city  of  New  York. 

In  the  case  of  Sigal  v.  Hatch  Co.,  61  Misc.  Rep.  332,  113  N.  Y. 
Supp.  818,  which  was  the  taking  of  property,  the  subject  of  a  condi- 
tional sale,  by  a  city  marshal  in  replevin,  the  court  said : 

"The  taMng  hy  the  marshal  was  not  a  taking  by  the  defendant  The  mar- 
dial  was  aja  offloer  of  the  court  executing  a  writ  issued  ont  of  the  court.  His 
taking  placed  the  property  in  custodia  legls,  and  not  in  the  custody  of  the 
vendor,  who  had  given  a  bond  for  the  return  of  the  property  In  ttie  event  of  ■ 
Judgment  against  him." 

And  it  has  beeo  held  by  a  long  line  of  authorities  that  the  acts  of  a 
sheriff,  constable,  or  marshal  in  seizing  and  selling  property  of  another 
under  process  issued  by  a  court  of  competent  jurisdiction  in  an  action 
are  not  the  acts  oi  the  person  in  whose  favor  such  process  is  issued 
for  which  he  is  responsible;  See  Fischer  v.  Hetheringtoiir  11  Misc. 
Rep.  575,  32  N..  Y.  Supp.  795;  Welsh  v.  Cochran;  63  N-.  Y.  181,  20 
Am.  Rep.  519 ;  Bowe  v.  Wilkins,  105  N.  Y.  331,  11  N.  E.  839;  Sierscma 
V.  Meyer,  38  Misa  Rep.  358,  77  N.  Y.  Supp.  901 ;  Milella  v.  Simpson* 
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47  Misc.  Rep.  690,  9+  N.  Y.  Supp.  464;  Clark  v.  Woodruff,  8J  N.  Y. 
525. 

Cbunsef  for  fhe  plaintiff  has  cited  a  ntunber  of  cases  in  which  the 
h^er  courts  have  referred  to  the  beneficence  o£  the  provisions  of  sec- 
tion 65  oi  Ae  Personal  Property  Law,  and  in  which  tike  courts  have 
held  that  that  section  is  to  be  read  into  every  contract  of  conditional 
sale,  and  that  the  provisions  may  not  be  waived  (Davis  v.  Bliss,  187  N. 
Y.  77,  79  N.  E.  851,  10  L.  R.  A.  [N.  S.]  458;  Roach  v,  Curtis.  191 
N.  Y.  387,  84  N.  E.  283;  Crowe  v.  Liquid  Carbonic  Co.,  208  N.  Y. 
396,  102  N.  E.  573;  Hurley  v.  Allman,  144  App.  Div.  300,  129  N.  Y. 
Suppt  14;  Phuniera  v.  Bricka,  79  Misc.  Rep.  468,  140  N.  Y.  Supp. 
171);  but  in  no  case  cited  were  the  facts  the  same  as  in  the  case  at  bar. 
This  case  is  suf  g-eneris,  and,  if  section  139  of  the  Municipal  Court  Act 
be  constitutional  and  a  valid  enactment,  then  defendant  in  complying 
therewith  as  he  did  was  not  required  to  comply  with  section  65  of  the 
Personal  Property  Law.  I  therefore  award  jodgment  for  the  defend- 
ant, and  let  it  be  entered  accordingly.  I  desire  to  take  this  opportunity 
oi  expressing  the  court's  sincere  appreciation  of  the  able  and  elaborate 
briefs  submitted  by  counsel,  and  which  have  not  alone  aidied  the  court, 
but  have  spared  it  many  hours,  of  labor.  Plaintiif  may  have  10  days' 
stay  and  30  days  to  make  a  case  after  notice  of  entry  of  judgment 

Judgment  accordingly. 


In  re  SIMPSON'S  ESTATE. 

(Snrrogate'B  Court,  New  York  County.    December  26,  1913.) 

1.  Descent  and  DisTBiBtjnoir  (S  35*) — Fbbsoits  BnTrrusD — Kkal  Estate — 
Relatttor  o»  Half  BtooD — "Ancemob." 

Decedent's  mother  died  testate,  learlng  surrtvlnr  one  son,  tbe  CbUdren 
ot  a  daceaaeet  sen,  three  daogbtecs,  of  whom  decedent  was  one,  and  a 
dausJiite*  of  her  deceased  husband  by  his  former  marriage.  Her  will 
devised  two  lots  to  her  three  daughters;  the  rents  to  be  paid  to  decedent 
and  one  other  of  tliem  during  their  llTeta  and  that  of  the  aurvlTor.  Other 
real  estate  was  devised  one-flfth  to  ea«h  child  and  the  otker  fifth  to  tha 
ehlldiwa.  of  the  dead  son.  Decedent  was  made  executrix  with  power  to 
sell  all  real  estate^  The  survtvlng  son  died,  and  subsequently  decedent 
died,  both  intestate,  unmarried,  and  without  issue.  Decedent  Estate  Law 
(Consol.  Laws  1909,  c.  13)  8  90,  relating  to  the  descent  of  real  property,  pro- 
vides that  relatives  of  the  half  blood  shall  inherit  equally  with  those  of 
tSe  vAoIe  blood,  unless  the  inheritance  came  to  tfte  Intestate  from  an 
ftneeetoi^  wben  only  tboae  of  the  blood  of  such  ancestor  can  inherit  Held, 
Uiat  "ancestor,"  within  the  statute,  means  the  immediate  ancestor  from 
whom  intestate  received  the  estate  and  not  a  remote  ancestor,  so  that  the 
stepdaughter  did  not  inherit  from  the  son  dying  after  his  mother,  or 
from  decedent,  the  lateiest  wtil(4i  either  received  under  their  mother's 
will,  but  that  the  steBdaiighter,  being  descended  from  the  same  father 
as  such  son  and  decedent,  was  entitled  to  share  in  the  inheritance  from 
decedent  of  the  interest  whtch  she  had  inherited  from  the  son  who  died. 

[Ed.  Note. — For  other  cases,  see  Descent  and  Distribution,  Cent  Dig. 
SI  102-107 ;   Dec.  Dig.  8  3g.» 

For  other  deflnitiona;  see  Words  and  Phrases,  vol.  1,  pp.  880>-382 ;  y<ol. 
8,  P-.  7578.] 

*9erotirare<aMae»MtBi«topi«  a  }  kuicbbb  la  Dm.  a  Am.  Digs.  1907  to  Oats,  &  Rap'i  Indaza* 
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2.  Desckitt  ahd  DisTKiBirnoiT  (}  36')->Pissorb  Ehxixled  to  Ihbkbix — TBxla.- 
nvKS  OT  THS  Hau  Blood. 

In  such  case,  decedent  wltb  her  fllsters  liad  a  vested  Interest  In  the  par- 
tlcnlar  real  estate  devised  to  them,  so  long  as  the  power  of  sale  was  not 
executed  by  the  executrix,  but  when  It  was  sold  their  Interest  in  the  real 
property  ceased  and  attached  to  the  proceeds  of  the  sale  as  personalty. 
In  which,  on  decedent's  death,  the  half-sister  was  entitled  to  a  dlstiUni- 
tlve  share. 

[Ed.  Note. — ^For  other  cases,  see  Descent  and  Distribution,  Coit.  Dig. 
H  102-107 ;  Dec.  Dig.  i  85.*] 

8.  TAZATion  (S  897*) — ^Inhkbitaito>  Tax— Apfbaisai.  or  Pbesbrt  Tax.tfb  or 

FUTUBK  ESTATB. 

Where  a  distributive  share  of  a  decedent's  Interest  in  the  proceeds  of 
the  sale  of  realty  was  not  payable  until  the  termination  of  a  life  in  being, 
the  appraiser  should  ascertain  Its  present  value  for  the  purpose  of  fixlnc 
tEe  transfer  tax. 

[Ed.  Mote. — For  other  cases,  see  Taxation,  Dec.  Dig.  |  897.*] 

Proceedings  to  determine  the  amount  of  the  transfer  tax  on  the  estate 
of  Mary  Loretta  Simpson,  deceased.  From  an  order  entered  upon  the 
report  of  an  appraiser,  the  administrator  appeals.  Reversed,  and  re- 
port remitted  to  the  appraiser  for  correction. 

McClure  &  Prentice,  of  New  York  City,  for  administratrix. 

Kiendl,  Smyth  &  Gross,  of  Brookljm,  for  Lillian  Buchanan  and  oth- 
ers. 

Harrison  T.  Slosson,  of  New  York  City,  for  Hatty  S.  Smith  and 
others. 

Thomas  E.  Rush,  of  New  York  City,  for  State  Comptroller. 

FOWLER,  S.  The  decedent,  who  was  a  resident  of  New  York 
county,  died  intestate  on  the  30th  of  March,  1912.  An  appraiser  was 
duly  designated  to  appraise  her  estate  for  the  purpose  of  the  transfer 
tax,  and  from  the  order  entered  upon  his  report  this  appeal  is  taken  by 
the  administrator.  Mary  Ann  Simpson,  the  mother  of  the  decedent, 
married  Charles  Simpson.  The  latter  had  been  married  previously 
and  had  one  daughter,  Emma  S.  Orr.  The  children  bom  of  the  mar- 
riage of  Charles  Simpson  and  Mary  Ann  Simpson  were  Charles,  Miri- 
am, Silas  Francis,  Amanda  E.,  and  Mary  Loretta.  Charles  Simpson, 
the  father,  and  Charles  Simpson,  the  son,  died  prior  to  the  death  of 
Mary  Ann  Simpson.  The  latter  died  on  March  12,  1902,  leaving  a 
will  by  which  she  devised  to  her  three  daughters,  Miriam,  Amanda  E., 
and  Mary  Loretta,  the  premises  known  as  No.  218  West  Fiftieth  street 
and  No.  276  West  Seventy-Third  street,  in  the  city  of  New  York.  She 
further  directed  that  the  rents  from  these  houses  should  be  paid  to 
her  daughters  Amanda  E.  and  Mary  Loretta  during  their  lives  and  the 
life  of  the  survivor.  She  gave  to  her  executrix  power  to  sell  and  con- 
vey any  of  the  real  estate  of  which  she  died  seised.  Mary  Ann  Simp- 
son also  died  seised  of  the  premises  Nos.  581-583  Eighth  avenue,  and 
she  devised  one-fifth  or  said  premises  to  each  of  her  children.  Silas 
Francis  Simpson,  one  of  the  children,  died  on  the  29th  day  of  March, 
1908,  intestate.  Mary  Loretta  Simpson  duly  qualified  as  executrix 
under  the  will  of  her  mother,  and  thereafter,  by  virtue  of  the  power 

•For  otlier  cum  •«•  cams  toplo  &  {  numbbb  in  Deo.  A  Am.  DIsi.  1S07  to  data,  ft  Rap'r  ladeza 
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of  sale  contained  in  the  said  will,  she  sold  and  conveyed  the  premises 
No.  218  West  Fiftieth  street  and  No.  276  West  Seventy-Third  street 

The  questions  presented  In;  this  appeal  are:  First,  whether,  ujpoti 
the  death  of  Silas  Francis  Simpson,  intestate,  his  half-sister,  Emma 
S.  Orr,  inherited  equally  with  his  full  brother  and  sisters  the  interest 
in  the  premises  Nos.  581-583  Eighth  avenue  devised  to  him  by  his 
mother,  Mary  Ann  Simpson ;  second,  whether,  in  the  event  of  Emma 
S-  Orr  being  excluded  from  participation  in  the  one-fifth  interest  of 
which  Silas  Francis  Simpson  died  seised,  she  became  entitled,  upon 
the  death  of  the  decedent  herein,  to  a  share  of  the  interest  in  the  prem- 
ises at  Nos.  581-583  Eighth  avenue  which  the  decedent  inherited  from 
Silas  Francis  Simpson ;  third,  whether,  upon  the  death  of  the  decedent 
herein,  her  interest  in  the  proceeds  of  'tiie  sale  of  premises  No.  218 
West  Fiftieth  street  and  No.  276  West  Seventy-Third  street  was  real 
estate  or  personal  property. 

Section  90  of  the  Decedent  Estate  Law  (Consol.  Laws  1909,  c  13) 
provides  that: 

"Relatives  of  the  half  blood  and  their  descendants,  shall  inherit  equally 
with  those  of  the  whole  blood  and  their  descendants,  in  the  same  degree,  un- 
less the  inheritance  came  to  the  intestate  by  descent,  devise  or  gift  from  an 
ancestor ;  in  which  case  all  those  who  were  not  of  the  blood  of  such  ancestor 
shall  be  excluded  from  such  Inheritance." 

[  1  ]  The  interest  of  Silas  Francis  Simpson  in  the  premises  Nos.  581- 
583  Eighth  avenue  was  derived  from  the  will  of  his  mother,  Mary 
Ann  Simpson.  Emma  S.  Orr,  who  is  the  daughter  of  Charles  Simp- 
son by  his  first  marriage,  was  not  of  the  blood  of  Ma^  Ann  Simpson. 
Therefore  Emma  S.  Orr  did  not  inherit  from  Silas  Francis  Simpson 
any  interest  in  the  real  estate  devised  to  him  by  his  mother.  Mary 
Loretta  Simpson,  the  decedent  herein,  being  a  sister  of  the  whole  blood 
of  Silas  Francis  Simpson,  inherited'  from  him  her  proportionate  share 
of  his  interest  in  the  premises  Nos.  581-583  Eighth  avenue,  namely, 
one-fourth  of  his  one-fifth.  The  decedent  was  entitled  to  this  one- 
fourth  at  the  time  of  her  death.  Having  died  intestate,  leaving  no 
father  and  no  issue,  her  brothers  and  sisters  inherited  this  interest 
Emnia  S.  Orr  was  of  the  blood  of  the  decedent's  ancestor,  Silas  Fran- 
cis Simpson,  because  her  father  was  the  father  of  Silas  Francis  Simp- 
son. The  term  "ancestor,"  as  employed  in  section  90  of  the  Decedent 
Estate  Law,  means  the  immediate  ancestor  from  whom  the  intestate 
received  the  estate,  and  not  some  remote  ancestor.  McCarthy  v. 
Marsh,  5  N.  Y.  263;  Valentine  v.  Wetherill,  31  Barb.  655;  Wheeler 
V.  Clutterbuck,  52  N.  Y.  67.  Therefore  Emma  S.  Orr  inherited  from 
Mary  Loretta  Simpson  her  proportionate  share  of  the  one-fourth  in- 
terest which  Mary  Loretta  Simpson  inherited  from  her  brother  Silas 
Francis  Simpson.  As  the  decedent  was  entitled  to  one-fifth  of  the 
premises  situated  at  Nos.  581-583  Eighth  avenue  under  the  will  of  her 
mother,  and  to  one-fourth  of  one-fifth  as  heir  of  her  brother  Silas 
Francis,  she  had  a  one-fourth  interest  in  the  premises  at  the  time  of 
her  death.  This  interest  should  be  apportioned  by  the  appraiser  as 
follows:  Miriam  Simpson,  **/•*;  Amanda  E.,  "/•*!  children  of 
Charles  Simpson,  ^•/•o ;  Emma  S.  Orr,  ^/»o.    Mary  Loretta  Simpson 
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qualified  as  executrix  under  the  wiH  of  her  mother,  Mjtrjr  Aim  Simp- 
son. 

[t]  In  accordance  with  the  authority  conferred  -upon  her  as  such 
executrix,  she  sold  and  conveyed  the  premises  devised  by  Mary  Aon 
Simpson  to  Mirisim,  Amanda  E.,  and  Mary  Loretta  Simpson.  The 
will  did  not  contain  a  positive  direction  to  -the  executrix  to  convert  the 
real  estate  into  personalty,  nor  was  it  necessary,  for  the  purpose  of 
carrying  out  the  intent  of  the  testator  as  expressed  in  the  win,  that 
the  real  estate  should  be  converted  into  personalty.  Therefore  the 
doctrine  of  equitable  conversion  has  no  j^pplication  to  the  question 
whether  the  proceeds  of  the  sale  of  the  reil  estate  should  be  consid- 
ered real  estate  or  personalty.  The  executrix  was  given  auAority  to 
sell  the  real  estate,  and  in  accordance  with  ihat  authority  -she  sold  und 
conveyed  it  and  invested  the  proceeds  in  bonds  and  mortgages.  It  is 
true  that  the  decedent  devised  real  estate  to  her  three  daughters,  bat 
it  is  equally  true  that  she  gave  to  her  executrix  the  power  to  sell  «uch 
real  estate.  The  fact  that  she  gave  such  power  shows  that  she  did  not 
intend  that  her  three  daughters  should  beaome  immediately  seised  and 
possessed  of  the  premises  devised.  The  devise  was  made  subject  to 
a  power  of  sale.  That  power  was  exercised,  and  the  three  daughters 
then  took  a  vested  interest  in  the  proceeds  of  such  sale.  ThjC  daugh- 
ters of  Mary  Ann  Simpson  had  a  vested  interest  in  the  particular  real 
estate  -devised  to  them  so  long  as  the  power  .of  sale  not  was  -exercised 
by  the  executrix,  but  as  soon  as  the  real  estate  was  sold  under  tbit 
power  their  interest  in  the  real  property  ceased  and  was  immediately 
transferred  to  the  proceeds  realized  from  the  sale  of  the  real  estate. 
It  caimot  be  maintained  that  the  three  daughters  of  Mary  Ann  Simp- 
son had  any  interest  in  the  premises  No.  218  West  Fiftieth  street  and 
No.  276  West  Seventy-Third  street  after  they  .had  been  sold  and  con- 
ve}red  by  the  executrix.  Their  interest  after  the  sale  of  the  premises 
was  an  interest  in  the  proceeds  realized  from  such  sale,  and  this  was 
personal  property.  Matter  of  McKay,  75  App.  Div.  78,  77  N.  Y.  Su^. 
845.  It  would  therefore  appear  that  Emma  S.  Orr,  the  half-sister  of 
the  decedent,  became  entitled  upon  the  death  of  the  decedent  to  her 
distributive  share  of  the  decedent's  interest  in  the  proceeds  of  the  sale 
of  the  premises  No.  218  West  Fiftieth  street  and  No.  276  West  Sev- 
enty-Third street. 

[3]  As  this  interest  is  not  payable  until  the  death  of  Amanda  E., 
the  appraiser  should  ascertain  its  present  value  for  the  pui^se  of  -die 
transfer  tax. 

The  order  fixing  tax  will  be  reversed,  and  the  .appraiser's  report  i»- 
mitted  to  him  for  correction,  as  herein  indicated. 
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MEMORANDUM  DECISIONS 


ADAMS  «t  «1.,  AppellantB,  -v.  R.  G.  CHASE 
00.2  Reapondent  (Sapreme  Conrt,  Appellate 
Division,  Fourth  Department.  KoTcmber  12, 
1913.)  Aotion  by  Xbomaa  H.  Adsms  and  oth- 
ers, constitutinK  the  firm  of  the  Central  Bank- 
ing Company  at  filt.  Union,  J?a.,  againat  tliB 
R.  G.  Chase  Company. 

PER  OUBIAM.  JndsmeDt  affirmed,  with 
costs. 

ROBSON,  J^  not  aittinff. 


AUNmOE.  Appellant,  t.  AMBRICA^ 
BCFG.  CO.,  Resptmdent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Novem- 
ber 7,  1913.)  Action  by  Alexander  Aljnuiak 
against  the  American  Miuiufactnring  Company. 

P£7R  CURIAM.  Motion  grante^  and  tlte 
order  resettled,  so  as  to  a£Srm  the  judgment  ap- 
pealed from,  as  well  as  'the  order  setting  aside 
the  verdict.  See,  also,  143  N.  T.  Supp.  1106; 
144  N.  Y.  Snpp.  1108. 

STAPLETON.  3^  taking  no  part 


ALJMDICK,  Appellant,  v.  AMERICAN 
MPG.  CO.,  Respondent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Decem- 
ber 31,  1913.)  Action  by  Alexander  Aljnuiok 
acainst  the  American  Manufacturing  Company. 
No  opinion.  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  denied.  See,  also,  144  N.  Y. 
Supp.  U03. 


ALLEN  et  aL,  Appellants,  ▼.  LA  VAUD  et 
al..  Respondents.  (Supreme  Court,  Appellate 
Division,  Second  Department  November  7, 
1918.)  Action  by  Herbert  R.  Allen  and  others, 
l>y  Heaekiab  E.  Lawrence,  their  guardian  ad 
litem,  against  Lillian  V.  La  Vaud  and  another. 

PKR  CURIAM.  Judgment  and  ordws  affirm- 
ed, with  costs. 

CARR,  J,,  dissents. 


ALLEN,  Respondent  r.  SMITH,  Appellant 
Supreme  Court,  Appellate  Divi^on,  Second  De- 
>artn>ent  November  21,  1913.)  Action  by  O. 
Dudley  Allen  against  Abiel  lb  Smith. 

PBR  CURIAM.  Judgment  reversed,  and 
lew  trial  granted,  costs  to  abide  the  final  award 
tf  coets,  upon  questions  of  fact  as  well  as  of 
aw,  and  the  following  findings  of  fact  are  re- 
'eraed,  as  either  being  contrary  to  the  weight  of 
he  evidence  in  the  case,  or  without  any  evi- 
lence  to  support  them :  Nos.  4,  12,  18,  14,  16, 
.6,  ao  much  of  17  as  fallows  the  words  Dean 
»ond.  21,  23,  24.  25,  28,  27,  28,  29,  81.  38, 
od  35,  respectively. 


ALLGAIBR,  Appellant,  v.  CbHBN,  FRA-NK 
&  CO.  et  al..  Respondents.  (Supreme  Court 
Appellate  Division,  Second  Department  De- 
cember 19,  1918.)  Action  by  WilUam  J.  All- 
geier  against  Cohen,  Frank  £  Co.  and  others. 

PER  CURIAM.  Order  reverrod,  without 
coats,  and  motion  to  open  the  default  tor  failure 
to  serve  a  bill  ol  particulars  within  the  time 
specified  gnuited,  withont  costs. 

BURR  and  RICH,  JJ..  vote  to  affirm. 


ALLSHOUSE.  Respondent,  v.  PALMESl, 
Appellant  (-Supreme  Court,  AppellBte  Divi- 
sion, First  Department  November  28,  190.8.) 
Action  by  Charles  H.  AJlshouse  against  Devore 
Palmer.  M.  Monfried,  of  New  York  City,  for 
appellant  A.  Kobn,  for  respondent  No  opin- 
ion. Order  affirmed^  with  $10  costs  and  dis- 
bursements.   Order  nled. 


ALPERN  et  al.,  Respondenta,  ▼.  HEFFRON 
CO.,  Appellant  (Sapreme  Court  Appellate  Di- 
vision, First  Department  December  26.  1913.) 
Action  by  Louis  Alpem  and  another  against  the 
Heffron  Company.  No  opinion.  Order  modi- 
fied, by  granting  the  motion  to  disallow  certain 
items^o  the  extent  of  disallowing  the  sum  of 
|259.2(),  the  amonnt  allowed  to  the  witness 
Iionis  Fischer,  for  mileage  from  Buffalo.  As 
so  modified,  order  affirmed,  without  costs.  Set- 
tle Older  on  notice.  See,  also,  144  N.  Y.  Snpp. 
1103.  

ALPERN  et  aL,  Beqiottdents,  v.  HEFFRON 
CO.,  Appellant  (Supreme  Court,  Appellate  Di- 
vision, irirst  Department  December  26,  1913.) 
Action  by  Louis  Alpem  and  another  against 
the  Heffron  Company.  J.  H.  MeOrahon,  of 
New  York  <3ity,  for  appellant.  B.  Frindel.  of 
New  York  Oity,  for  respondents.  No  opinion. 
Judgment  and  order  affirmed,  with  coats.  Order 
filed.    See,  also,  144  N.  Y.  Supp.  1108. 


ANDERSON  v.  DODD.  (Supreme  Court, 
Appellate  Division,  Second  Department  No- 
vember 28,  19130  Action  by  Stephen  D.  An- 
derson against  Grace  D.  Dodd,  as  executrix, 
etc.,  and  individually.  No  opinion.  Order  af- 
firmed, with  .^0  coats  and  disbursements. 

ANDERSON,  Appellant,  v.  WEBER  «t  al.. 
Respondents.  (Supreme  Oiwct,  AppelUite  Divi- 
sion, First  Department  November  28,  1913.) 
Action  by  Ernest  D.  Anderson  against  Richard 
Weber  and  another.  M.  Ely,  of  New  York  City, 
for  appellant  I.  Buxbaum,  of  BrooMyn,  for 
respondents.  No  opinion.  Order  affirmed,  with 
eoeta.    Order  filed. 
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ANDRUSS.  Beipondent,  ▼.  AMERICAN 
AMUSEMENT  ASS'N,  Appellant.  (Supreme 
Oonrt,  Appellate  DivlBion,  First  Department. 
December  26,  1913.)  Action  by  Agnes  H.  An- 
druBS  against  the  Ainerican  Amusement  Associ- 
ation. L.  Laski,  of  New  York  City,  for  appel- 
lant W.  J.  CahilL  of  New  York  City,  for  re- 
spondent No  opinion.  Judgment  afiBrmed, 
with  costa.    Order  filed. 

ANNER,  Respondent,  y.  GORDON  at  aL,  Ap- 
pellants. (Supreme  Court  Appellate  Division, 
Vint  Department  December  31.  1913.)  Ac- 
tion by  Robert  8.  Anner  against  Abraham  Gor- 
don and  others.  S.  Dickstein,  of  New  York 
City,  for  appellants.  G.  B.  Class,  of  New 
York  City,  for  respondent  No  opinion.  Judg- 
ment and  order  affirmed,  with  cocta.  Order 
filed.  • 

ANNYS  T.  BELLMAN  at  aL  (Supreme 
Court  Appellate  Division,  Second  Department. 
December  6,  1913.)  Action  by  Annie  Annys, 
an  infant  by  Sophie  Metlowski,-  her  -  guardian 
ad  litem^  against  Jacob  Bellman  and  another. 
No  opinion.    Motion  granted,  without  costs.  . 


ARKENBURGH  v.  EDWARD  N.  SENIORS 
SONS  CO.  {Supreme  Court  Appellate  Division, 
First  Department.  December  26,  1913.)  Ac- 
tion by  Elisa  Arkenburgh  aninst  the  Edward 
N;  Seniors  Sons  Company.  No  opinion.  Api>U- 
cation  denied,  with  $10  costs.    Order  signed. 


ATKINS  et  al.  t.  TROWBRIDGE  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment December  12,  1913.)  Action  hy  Eliza- 
beth J.  Atkins,  AS  ezecutrir,  etc.,  and  others, 
against  James  A.  Trowbridge  and  others.  No 
opinion.  Motion  denied.  Settle  order  on  no- 
tice. 


AUGUST  BEOfONT  HOTEL  CO.  t.  CITY 
OF  NEW  YORK.  HOTEL  ASTOR  v.  SAME. 
(Supreme  Count  Appellate  Division,  First  De- 
partment. November  21,  1913.)  Actions  by 
the  August  Belmont  Hotel  Company  and  by  the 
Hotel  Astor  against  the  City  of  New  York.  No 
opinions.  Motions  to  continue  injunction  and 
for  stay  denied,  with  $10  costs.  Orders  filed. 
See,  also,  144  N.  Y.  Supp.  1104. 


AUGUST  BELMONT  HOTEL  CO.,  Appel- 
lant V.  CITY  OF  NEW  YORK  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
FiiBt  Department  December  12,  1913.)  Ac- 
tion by  the  August  Belmont  Hotel  Company 
against  the  City  of  New  York  and  others.  J. 
W.  Browne,  of  New  York  Ci^,  for  appellant 
A.  R.  Watson,  of  New  York  City,  for  respond- 
ents. 

PER  CURIAM.  Older  a£Brmed,  with  $10 
costs  and  disbursements.  Order  filed.  See.  al- 
so, 144  N.  Y.  Supp.  1104. 

INGRAHAM,  P.  J.,  and  SCOTT.  J.,  dissent 


AUSTIN,  RespondeBt,  T.  B0BBRT8  et  iL, 

Appellants.  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department  November  19,  1913.) 
Action  by  E)mogene  Austin,  as  adminiatratiii, 
etc,  against  George  W.  Ri^rts  and  others,  u 
executors,  etc.  No  opinion.  Motion  granted 
and  appeal  dismissed,  with  coats. 

BADIB,  Respondent  v.  ILLINOIS  ST7RETT 
CO.,  Appellant  (Supreme  Court  Appellate  Di- 
vision, First  Department  December  26,  1613.) 
Action  by  Antoinette  Badie,  as  administratrix, 
against  the  Illinois  Surety  Company.  N.  L. 
Keach,  of  New  York  City,  for  appellant  G.  H. 
Francoeur,  of  New  York  City,  for  respondent. 
No  opinion.  Judgmmt  affirmed,  wiUt  oosOl 
Order  filed. 


BAILEY,  Appellant  v.  BUFFALO  LOAN, 
TRUST  &  SAFE  DEPOSIT  CO.  et  aL,  Be- 
spondenta,  (Supreme  Court  Appellate  Division, 
Fourth  Department  November  12, 1913.)  Ac- 
tion by  Harlow  W.  Bailey  against  the  Bulfilo 
Loan,  Trust  &  Safe  Deposit  Company  and  oth- 
ers. No  opinion.  Judgment  and  oraets  affirm- 
ed, with  separate  bills  of  costs  to  ea^  defend- 
ant appearing  by  separate  attorney.  Held,  the 
finding  of  fact  made  by  the  trial  court,  whieli 
is  numbered  6  in  plaintiffs  requests  to  find.  Is 
disapproved,  for  the  reason  that  the  same  is  not 
supported  by  the  evidence.  See,  alaok  X51  App. 
Div.  90Z,  136  N.  Y.  Supp.  1098. 


BALKIN,  Respondent,  y.  CONNECTICUT 
RAINCOAT  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  First  Department  Decem- 
ber 31,  1913.)  Accion  by  Joseph  BalkUi  against 
the  Connecticut  Raincoat  Company.  M.  E. 
GoBsett  of  New  York  Citr,  for  appellant  E. 
I.  Yuells,  of  New  York  City,  for  respondent 
No  opinion.  Judgment  and  order  affirmed,  with 
costs.    Order  filed. 


In  re  BALL.  (Supreme  C!ourt,  Appellate  Di- 
vision, Second  Department  November  7,  1913.) 
In  the  matter  of  the  accounting  of  John  Oscar 
Ball,  as  trustee,  etc.,  of  Mary  Caulfield,  de- 
ceased, etc  No  opinion.  Motion  denied,  with- 
out «Qsta. 

BARD,  Respondent  ▼.  JOHN  SINGLE  PA- 
PER CO.,  Limited,  Appellant  (Supreme 
Court  Appellate  Division,  Fourth  Department 
November  12, 1918.)  Action  by  Jennie  O.  Bard, 
as  administratrix,  etc.,  against  the  John  Single 
Paper  Company,  Umited.  No  opinion.  Motion 
for  leave  to  appeal  to  Court  of  Appeals  (from 
143  N.  Y.  Supp.  1106>  denied,  with  $10  costs. 


BARNOW,  Appellant,  r.  FRBBDMAN,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
First  Department  November  28, 1013.)  Action 
by  May  Bamow  against  Isaac  Freedman.  A. 
I.  Spiro,  of  New  York  City,  for  appellant  M. 
M.  Kotzen,  of  New  York  Oity,  for  respondent 
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o  opinion.  Order  affirmed,  witlt  $10  coats  and 
sbTxraements.     Order  filed. 

BARBATTINO,  Respondent,  y.  RAPP 
OI>>ST.  CO.,  Appellant,  et  aL  (Supreme 
ourt.  Appellate  Division,  Second  Department, 
ovember  28,  1913.)  Action  by  Antonio  Bar- 
it  tino  against  the  Bapp  CJonstmction  Compa- 
re impleaded,  with  the  Seventy-Sixth  Street  & 
ark  Avenne  Company.  No  opinion.  Judg- 
ent  and  order  unanimonaly  affirmed,  vith 
>staB. 


SABBY,  Respondent,  ▼.  FBTISR  THOH- 
ON,  Inc.,  Appellant  iSnpreme  Court,  Appel- 
ite  XNTiston,  Second  Department.  December 
1.  1913.)  Action  by  Joseph  A  Barry,  an  in- 
xot,  by  Elllen  Barry,  his  gnardian  ad  litem, 
gainst  Peter  Thomson,  Incorporated.  No  opin- 
>xi.  Judgment  and  order  unanimously  affirmed, 
ritli  costs. 

BATTBR8BT,  Respondent,  t.  IMPROVED 
•R.OPERTT  HOLDING  CO.,  Appellant.  (Sn- 
•reme  Court,  Appellate  Division,  Second  De- 
>n.rtment.  December  12,  1918.)  Action  by 
riora  Battersby,  as  administratrix,  etc.,  against 
he  Improved  Property  Holding  Company.  No 
>piDion.  Judgment  and  order  unanimously  af- 
irmed,  with  costs. 

BAUMANN  T.  STBINGESTBB  et  al.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
jartment.  November  28,  1913.)  Action  by 
r>«na  Baumann  against  Henry  C.  Steingester 
md  others.  No  opinion.  Judgment  affirmed, 
t^ith  costs. 

BATNARD,  Respondent,  r.  PITTSBURG 
CONTRACTING  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  First  Department. 
December  19,  1913.)  Action  by  Rosa  Baynard, 
as  administratrix,  against  the  Pittsburg  Con- 
tracting Company.  J.  A.  Goodwin,  ot  White 
Plains,  for  appellant  C.  Goldzier,  of  New  Yorli 
City,  for  respondent  No  opinion.  Judgment 
and  order  affirmed,  with  costs.     Order  filed. 

BEATTY,  Respondent  v.  HOLBROOK,  CA- 
BOT &  ROLLINS  CORPORATION,  Appellant 
(Supreme  Court  Appellate  Division,  Second  De- 
partment. November  14,  1913.)  Action  bv 
Walter  Beatty  against  the  Holbrook,  Cabot  & 
Rollins    Corporation. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  costs  to  abide  the 
event,  on  the  authority  of  Citrone  v.  O'Ronrke 
Engineering  Construction  Co.,  188  N.  Y.  339, 

80  N.  E.  1092,  19  L.  R.  A.  (N.  S.)  340;  Id., 
113  App.  Div.  518,  99  N.  Y.  Supp.  241:  Rus- 
sell V.  Lehigh  Valley  R  R.  Co.,  188  N.  Y.  844, 

81  N.  E.  122,  19  L.  R.  A.  (N.  S.)  344. 

BECKER  V.  BURGESS.     (Supreme  Court 
Appellate  Division,  First  Deputment    Decem- 
144N.Y.S.— 70 


ber  26, 1913.^  Action  by  Conrad  BecWer  against 
~"      ■       ■  No  opinion.     Motion  de- 


Charles  A.  Burgess. 

nied,  with  $10  costs.     Order  filed. 

144  N.  Y.  Supp.  1105. 


See,  also. 


BEOKEB  T.  BURGESS.  (Supreme  Court 
Appellate  Division,  First  Department  Decem- 
ber 26,  1918.)  Action  by  Conrad  Beclcer 
against  Charles  A.  Burgess.  No  opinion.  Ap- 
plication denied,  with  $10  costs.  Order  signed. 
See,  also,  144  N.  Y.  Supp.  1105. 

BEEBB,  Respondent  v.  McLEOD  et  al.,  Ap- 
pellants. (Supreme  Court  Appellate  Division, 
Second  Department  December  31,  1913.)  Ac- 
tion by  Mary  E.  Beebe  against  Johnston  Mc- 
Leod  and  another.  No  opinion.  Order  granting 
plaintiGrs  motion  for  judgment  on  the  pleadings 
affirmed,  with  $10  costs  and  disbursements,  with 
leave,  however,  to  the  defendants  to  plead  anew 
within  20  days  upon  payment 

BELL,  Appellant  v.  PRESS  PUB.  CO.,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
First  Department  November  21,  1913.)  Ac- 
tion bv  Josephine  D.  Bell  against  the  Press 
Publishing  Company.  M.  A.  Freeman,  ot  New 
York  City,  for  appellant  H.  Taylor,  of  New 
York  City,  for  respondent.  No  opinion.  Judg- 
ment affirmed,  with  costs.  Order  filed.  See, 
also,  142  N.  Y.  Supp.  110^. 

BELLANCA,  Respondent  t-  CIANCIOLO, 
Appellant  (Supreme  Court,  Appellate  Divi- 
filon.  Fourth  Department  November  12,  1913.) 
Action  by  Vincenzo  Bellanca  against  Guisep- 
pina  Catalano  Cianciolo. 

PER  CURIAM.  Judgment  reversed,  and  new 
trial  granted  before  another  referee,  or  before 
a  jury,  in  case  either  party  is  oi  becomes  en- 
titled to  a  jury  trial,  with  costs  to  appellant 
to  abide  event  Held  that  as  it  was  not  shown 
that  the  defendant  had  made  any  purchases  or 
deposits,  indicating  that  she  bad  received  the 
$4,(X)0  or  any  part  thereof,  and  plaintiff's  tes- 
timony as  to  advances  or  loans  to  defendant  of 
other  large  sums  of  money  is  found  by  the 
referee  to  have  been  false,  and  material  testi- 
mony of  at  least  one  of  plaindS's  witnesses 
was  clearly  false,  we  think  the  evidence  is  in- 
sufficient to  support  the  finding  of  the  referee 
that  plaintiff  did  in  fact  pay  or  deliver  to  the 
defendant  the  sum  of  S4,()00  as  and  for  a  con- 
tribution to  the  capital  of  the  alleged  partner- 
ship between  the  parties. 

BERBSOW,  Appellant  v.  KRAUS,  Respond- 
ent (Supreme  C3ourt  Appellate  Division,  Sec- 
ond Department.  December  31,  1913.)  Action 
by  Rachel  Beresow,  as  administratrix,  etc.,  of 
Yan  Beresow,  deceased,  against  Joseph  Kraus, 
etc.  No  opinion.  Judgment  and  order  unani- 
mously affirmed,  with  costs. 


BERMAN,  Respondent  t.  TIERMAN,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
First  Department     December  26,  1013.)     Ac- 
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tion  by  Morrla  Berman  against  Michael  Tier- 
man.  J.  V.  Mitchell,  of  New  Tork  City,  for 
appellant  M.  Slade.  of  New  York  City,  for 
respondent.  No  opinion.  Jadgment  and  order 
reversed,  and  new  trial  ordered,  with  costs,  to 
appellant  to  abide  event,  npon  the  ground  that 
the  verdict  of  the  jui7  was  against  the  weight 
of  the  evidence.    Settle  order  on  notice. 


BETBR  et  al.,  Appellants,  v.  BOHNET  et 
al..  Respondents.  (Stipreme  Court,  Appellate 
Division,  Second  Department.  December  31, 
1913.)  Action  by  Meyer  Beyer  and  another 
against  John  Bohnet  and  others.  No  opinion. 
Order  affirmed,  with  $10  coats  and  disburse- 
ments. 


BIONDO,  Appellant,  v.  PEOPLE'S  TRUST 
CO.,  Respondent.  (Supreme  Court,  Appellate 
Division,  Second  Department  December  SI, 
1913.)  Action  by  Francesca  Blondo,  as  admin- 
istratrix, etc.,  of  Antonio  Biondo,  deceased, 
against  the  People's  Trust  Company,  etc.  No 
opinion.  Order  reversed,  with  $10  costs  and 
disbursements,  on  the  ground  that  the  com- 
plaint states  a  cause  of  action  with  respect  to 
the  window  bar,  and  motion  denied,  with  costs. 


In  re  BMVEN.  (Supreme  Court  Appellate 
Division,  Second  Department  November  21, 
1913.)  In  the  matter  of  the  application  of  Wil- 
liam W.  Bliven  for  license  and  admission  to 
practice  as  an  official  examiner  of  tide.  No 
opinion.  Application  granted,  and  bond  ap- 
proved. 


BLTJMBNFELD  et  al..  Appellants,  v.  FED- 
ERAL INS.  CO.,  Respondent  (Supreme 
Court,  Appellate  Division,  EHrst  Department. 
Dpcember  5,  1913.)  Action  By  Martin  Blumen- 
feld  and  others  BRainst  the  Federal  Insurance 
Company.  J.  McG.  Ooodale,  of  New  York  City, 
for  appellants.  W.  Hariaon,  of  New  York  City, 
for  respondent.  No  opinion.  Judgment  affirm- 
ed, with  costs,  with  leave  to  plaintiffs  to  serve 
amended  complaint  on  payment  of  costs  in  this 
conrt  and  in  the  court  below.    Order  filed. 


BLUMENTHAL,  Appellant  ▼.  BROOKLYN 
UNION  ELEVATED  R.  CO.  et  al.,  Respond- 
ents. (Supreme  Court  Appellate  Division,  Sec- 
ond Department  November  28,  1913.)  Action 
by  Hyman  Blumenthal  against  the  Brooklyn 
Union  Elevated  Railroad  Company  and  another. 
No  opinion.  Motion  denied,  without  costs. 
See,  also,  168  App.  Div.  558,  143  N.  Y.  Supp. 
811. 


BODENHEIM  T.  CITY  OF  NEW  YORK. 
(Supreme  Ck>urt  Appellate  Division,  First  De- 
partment. November  28,  1913.)  Action  by 
Julius  Bodenheim  against  the  City  of  New 
York.  No  opinion.  Application  granted.  Or- 
der signed.    See.  also,  144  N.  Y.  Supp.  110& 


BODENHEIM  t.  CITY  OF  NEW  YORK. 
(Supreme  Court  Appellate  Division,  First  De- 
partment. November  28,  1913.)  Action  b; 
Julius  Bodenheim  against  the  City  of  New 
York.  No  opinion.  Motion  granted.  Order 
filed.     See,  also,  144  N.  Y.  Supp.  1106l 


BONNER,  Respondent  ▼.  SMOOT,  Appel- 
lant (Supreme  Court  Appellate  Division. 
First  Department  December  26,  1913.)  Ac- 
tion by  Frank  H.  Bonner  againat  Edgar  K. 
Smoot  T.  J.  Blake,  of  New  lork  City,  for  ap- 
pellant S.  J.  Rawak,  of  New  York  City,  for 
respondent.  No  opinion.  Order  affirmed,  with 
$1()  costs  and  disbuisementa.    Order  filed. 


BRADLEY  CONTRACTING  CO.,  Appellant, 
T.  SUSSWEIN,  Respondent  (Supreme  Gourr. 
Appellate  Division,  Second  Department  De- 
cember 19,  1913.)  Action  by  the  Bradley  Con- 
tracting Company  against  Henry  M.  Susswein. 
No  opmion.  Judgment  affirmed,  with  costs. 
See.  dso,  167  App.  Div.  889,  141  N.  Y.  Supp. 
1110. 


BRADY,  Respondent  t.  NEW  YORK,  W.  4 
B.  BY.  CO.,  Appellant  et  al.  (Supreme  Coart. 
Appellate  Division,  Second  Department  De- 
cember 31,  1913.)  Action  by  Edwin  B.  Brady 
against  the  New  York,  Westchester  &  Bo^ou 
Railway  (Company  and  another.  No  opinion. 
Judgment  affirmed,  with  costs. 

In  re  BRAKER  (two  cases).  (Snprem<' 
Court  Appellate  Division,  First  Department. 
October,  1913.)  In  the  matter  of  Conrad  Bra- 
ker,  deceased.  No  opinion.  In  each  case,  mo- 
tion to  dismiss  appeal  granted,  with  $10  cost?. 
Memorandum  per  curiam.  See,  also,  l43  N.  V. 
Supp.  1107. 


BRILL  et  al.  ▼.  JEFFERSON  BANK.  (So- 
preme  Court,  Appellate  Division,  First  Depart- 
ment. December  26,  1913.)  Action  by  Manrio? 
Brill  and  others  against  the  Jefferson  Bank. 
No  opinion.  Motion  denied,  with  $10  costs. 
Order  filed.    See,  also,  144  N.  Y.  Sapp.  539. 


BRILL  et  al  ▼.  JEFFERSON  BANK.  (Su- 
preme Court  Appellate  Division,  First  De- 
gartment  December  26,  1913.)  Action  br 
amnel  Brill  and  others  against  the  Jeffers'-r 
Bank.  No  opinion.  Motion  denied,  with  $U> 
oogta.    Order  filed. 


BROCKHAUSEN,  Appellant  T.  NEW 
YORK  CENT.  &  H.  R,  R.  CO.,  Reapondent. 
(Supreme  Court  Appellate  Division,  Secoii<l 
Department  November  14,  1913.)  Action  br 
Mary  Brockhausen,  as  administratrix,  etc 
against  the  New  York  Central  &  Hudson  River 
Railroad  Company.  No  opinion.  Judgment 
nnanimously  affirmed,  with  costs.  See,  also, 
146  App.  Div.  413,  131  N.  Y.  Snpp.  133. 
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BROWN,  AppolUuit,  ▼.  ARBOGAST  &  BAS- 
TIAN  CO.,  Respondents  (two  cases).  (Supreme 
Court,  Appellate  Division,  First  Department. 
November  28,  1913.)  Actions  by  Alarthn  T. 
Brown  against  tbe  Arbogast  &  Baatian  Com- 
pany. G.  H.  Taylor,  of  New  York  City,  for  ap- 
pellant, li.  H.  Hail,  of  New  York  City,  for 
respondents.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.    Order  filed. 


BRUDIB,  Respondent,  v.  RENAULT 
FRERBS  SELLING  BRANCH,  Appellant. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment December  19,  1&1&)  Action  by 
Annie  Bradie,  as  adminlBtratriz,  against  tbe 
Renault  Frires  Selling  Branch.  O.  M.  Giont, 
of  New  York  City,  for  appellant  W.  E.  Weav- 
er, of  Whitestone,  for  respondoit 

FEni  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.  Order  filed.  See,  also,  153  App. 
rMv.  675,  138  N.  Y.  Supp.  657. 

INORAHAM,  £.  J.,  dissenting. 


In  re  BRUNBTTI.  (Supreme  Court,  Appel- 
late Division,  Second  Department  D«cember 
31,  1913.)  In  the  matter  of  the  application  of 
Virginia  Woodbury  Lowery  Bmnettl  for  a  per- 
emptory writ  of  mandamus,  etc.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. 


BRUNO,  Appellant,  T.  ROGERS  ct  al.,  Re- 
fipondents.  (Supreme  Conrt  Appellate  Division, 
First  Department  December  19,  1913^  Ac- 
tion by  Vittorio  Bruno  against  James  M.  Rog- 
ers and  another.  R.  Maggio,  of  New  York 
City,  for  appellant  B.  C.  Sherwood,  of  New 
York  City,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.    Order  filed. 

IN6BAHAM,  P.  J.,  dissents. 

BUCKLEY  et  al.,  Appellants,  v.  GALLAGH- 
KR  et  al..  Respondents.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  December 
12,  1013.)  Matter  of  Dennis  J.  Buckley  and 
another  against  Frank  Gallagher  and  others. 
A.  De  Roode,  of  New  York  City,  for  appellants. 
T.  Farley,  of  New  York  City,  for  respondents. 
No  opinion.  Order  affirmed,  with  $10  costs 
and   disbursements.     Order   filed. 


BULLARD  y.  GLENS  FALLS  PORTLAND 
CEMENT  CO.  (Supreme  Conrt,  Appellate  Di- 
vision, Third  Department  November  26,  1913.) 
Action  by  E^ank  E.  Bullard  against  the  Glens 
Falls  Portland  Cement  Company.  No  opinion. 
Motion  granted,  nnless  within  15  days  the  ap- 
pellant serves  proposed  case  and  pays  to  the 
respondent  $10  costs  of  thi«  motion,  in  which 
case  motion  denied. 


In  le  BUBLANDO.  (Supreme  Court,  Appel- 
late Division,  First  Department.  December  19, 
1913.)     In  the  matter  of  Robert  C.  Bnrlando. 


No  opinion.    Referred  to  oiBdal  refeteo.    Settle 
order  on  notice. 


In  re  BURNSTINB.  (Supreme  Court,  Appel- 
late Division,  First  Department  December  19, 
1913.)  In  the  matter  of  Henry  C.  Burnstine. 
No  opinion.  Referred  to  official  referee.  Settle 
order  on  notice. 

BURRELL  T.  CITY  OF  NEW  YORK.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment December  12,  1913.)  Action  by  Edward 
J.  Burrell,  an  infant,  against  the  City  of  New 
York.  No  opinion.  Motion  to  dismiss  appeal 
granted,  with  $10  costs.    Order  filed. 


BURRELL  V.  CITY  OF  NEW  YORK.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment December  12,  1913.)  Action  by  Edward 
Burrell  against  the  City  of  New  York.  No 
opinion.  Motion  to  dismiss  appeal  granted, 
with  $10  costs.     Order  filed. 


BURT,  Respondent  v.  VAN  ALSTINE,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  December  10,  1913.)  Ac- 
tion by  Gertrude  Burt  against  Philip  Van  Al- 
stine.  No  opinion.  Judgment  and  order  unani- 
mously affirmed,  with  costs. 


BUSEMAN,  Respondent,  y.  McGOVERN  et 
al..  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  November  14, 1913.) 
Action  by  Henry  Buseman  against  Patrick  Mc- 
Govem  and  Charles  Perrin,  copartners. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  costs  to  abide  the 
event,  upon  the  ground  that,  fairly  construed, 
the  complaint  did  not  charge  omission  to  oil 
tbe  derrick  as  one  of  the  defects.  The  evidence 
with  regard  to  such  omission  was  seasonably 
objected  to,  and,  when  received,  failed  to  estab- 
lish by  a  fair  preponderance  thereof  that  the 
breaking  of  the  gooseneck  was  due  to  such 
omission. 

JENKS,  P.  J.,  and  CARR,  J.,  concur  in  the 
result 


BUSHBY,  Appellant  v.  BERKELEY,  Re- 
spondent. (Supreme  Court  Appellate  Division, 
First  Department  December  12,  1913.)  Ac- 
tion by  James  G.  Bushby  against  Lancelot  M. 
Berkeley.  M.  D.  Steuer,  of  New  Y'ork  City,  for 
appellant  L.  M.  Berkeley,  of  New  York  City, 
for  respondent  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursementa  Order  filed. 
See,  also,  143  N.  Y.  Supp.  1109. 

CAFFEE,  Appellant,  y.  A.  R.  SAX  LUM- 
BER CO.,  Respondent  VSupreme  Court,  Ap- 
pellate Division,  Second  Department  Decem- 
ber 5,  1913.)  Action  by  Alberto  H.  CafFee 
against  the  A.  R.  Sax  Lumber  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs,  on   the  authority  of  Catfee  v. 
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Sax  Lmnber  C<k.  US  App.  DiT.  746, 124  M.  T. 
Sapp.  325k 

CAI/DwklIj  et  aL,  Bespondents,  t.  HAS- 
SEIB,  Appellant  (Sapieme  Court,  Appellate 
Dirision,  Firat  Department  December  31, 
1913.)  Action  by  Jamea  H.  Caldwell  and  otliers 
afainst  William  J.  Massee.  F.  L.  Crocker,  of 
New  York  City,  for  appellant  T.  C.  P.  Martin, 
of  New  York  CSty.  for  reapondenta.  No  opinion. 
Judgment  and  oraer  affinned,  with  coata.  Or- 
der filed. 


CANN,  Respondent,  r.  LUCKBTT,  Api 
lant  (Supreme  Conrt,  Api)ellate  Division,  S< 
ond  Department  December  31,  1913J^  Action 
by  Florence  E.  Cann  against  William  H.  Lock- 
ett  No  opinion.  Judgment  and  order  reversed, 
and  new  trial  granted,  costs  to  abide  tibe  event, 
upon  the  gronnd  that  the  verdict  was  contrair 
to  the  evidence. 


CAItNET,  Bespondent,  t.  POWEBS,  Appel- 
lant (Snpreme  Court  Appellate  Division, 
Third  Department  November  26,  1913.)  AppU- 
cation  of  Comeliiis  M.  Carney  against  Thom- 
as F.  Powers. 

PER  CDRIAM.  Order  modified,  so  aa  to 
direct  the  refetee  to  make  iaqoiiy  aa  to  the  cir- 
cumstances under  which  this  agreement  was 
made  and  as  to  its  legality  and  faimesa,  and 
report  the  same  to  tlie  court  with  his  conclu- 
sions, and  by  striking  therefrom  the  provision 
vacatins  and  declaring  void  the  agreement  be- 
tween Powers  and  Cornelius  M.  Carney,  and  the 
direction  that  any  moneys  found  due  on  the  a»- 
sumption  this  agreement  is  void  be  paid  by 
Poweis  to  Carney,  and  reserving  determination 
of  the  defendant's  liability  until  the  coming  in 
of  the  report  The  accounting  an  directed  by 
the  order  appealed  from  shall  be  taken  if  the 
referee  is  of  the  opinion  that  the  agreement 
should  be  vacated.  As  so  modified  the  order  is 
affirmed,  without  costs  to  either  party. 


CARNET,  Respondent,  v.  POWERS,  Appel- 
lant (Supreme  Court  Appellate  Division, 
Third  Department  November  26,  1913.)  Ap- 
plication of  Jamea  Carney  against  Thomas  F. 
Powers. 

PER  CURIAM.  Order  modified,  so  as  to  di- 
rect the  referee  to  make  inquiry  as  to  the  cir- 
cumstances under  which  this  agreement  was 
made  and  as  to  its  legality  and  fairness,  and 
report  the  same  to  the  conrt  with  his  conclu- 
sions, and  by  striking  therefrom  the  provision 
vacating  and  declaring  void  the  agreement  be- 
tween Powers  and  James  Carney,  and  the  direc- 
tion that  any  moneys  found  due  on  the  assump- 
tion this  agreement  is  void  be  paid  by  Powers 
to  Carney,  and  reserving  determination  of  the 
defendant's  liability  until  the  coming  in  of  the 
report  The  accounting  as  directed  by  the  order 
appealed  from  shall  be  taken  if  the  referee  is 
of  the  opinion  that  the  agreement  should  be  va- 
cated. As  so  modified,  the  order  is  affinned, 
without  coats  to  ather  party. 


CARNOCKAN.  AppdUmt,  ▼.  BSBIS  B.  (X>. 
Respondent  (Snpreme  Cooit,  Appellate  t-  -■ 
sion.  Second  Dqiartment  NoTsniier  28.  !'.•'. 
Action  l^  Oouvemeur  M.  Camodiaa  a^  -  •' 
the  Brie  Railroad  Company.  No  amnion.  J  ..- 
ment  (73  Misc.  Rep.  iSU  130  N.  X.  Sopp.  l:-, 
nnannnouslyaffirmedi^  with  coata,  ^V^  t^  0;=- 


ioB  of  Mr.  Justice  Tompkins  at 


Tera. 


CAROLIiO,  Respondcot  t.  CHEILSEA  FI- 
BRE MIIiLS.  Appellant  (Saprone  Goort  A?- 
pellate  Division,  Second  Department.  Novo 
ber  21,  1913.)  Action  hy  Loigi  CaroUo.  by  u 
guardian  ad  litem,  Dionisio  Carpno,  aeainst  ti* 
Chelsea  Fibre  Mills. 

PER  CURIAM.  Jodgment  and  order  rcvev 
ed,  and  new  trial  granted,  coats  to  abide  u- 
event  on  the  ground  that  no  distinct  bssE  ; 
defendant's  liability  was  ahowB.  Pisiiiriff  bj: 
been  instructed  to  operate  the  martiine,  and  h  w 
to  start  and  stop  it  and  was  made  laml..:r 
with  the  uae  of  tne  belt-shifting  gtmr  I17  w:.. .: 
the  power  was  applied  and  turned  off.  A  ;.a.-: 
of  the  operator's  duties  was  to  dear  off  ix- 
cogs  if  they  becama  dogged  by  shreds  at  jc:*. 
He  was  told  not  to  touch  the  gear  to  dean  .:. 
unlesa  the  machine  was  at  reat.  Wltk  r.  i 
strict  caution,  firat  to  have  the  machine  sto; ''  ■ 
before  cleaning  the  geara,  the  direction  or  zc-. :  - 
od  for  the  operator  to  touch  the  oocs  with  .'.j 
hands,  instead  of  using  an  appliance,  did  not  -•;- 
come  a  negligent  one  because  of  the  poasibilrr 
that  some  intermeddler  might  start  ap  tike  cx- 
chine  while  plaintiS  was  thus  emcaged.  Ra=> 
say  V.  Arbu<Uc^  147  App.  Dir.  685.  132  N.  X 
Snpp.  579. 


OARFENTBR,  Respondent,  ▼.  CARPrX- 
TER,_  Appellant  (Supreme  0>art  Appe".:'> 
Division,  First  Department  Deeembo'  -T'-. 
1913.)  Action  by  Walton  T.  Carpenter  ai^->..-: 
Mildred  A.  Carpenter.  O.  Gmenbers.  of  N-» 
York  City,  for  appellant  G.  Fttster.  of  N-? 
York  City,  for  respondent  No  opinion.  Or->.r 
affirmed,  with  910  costs  and  diAorsemeats.  Or- 
der filed. 


CARROLL  et  aL,  AppelUmts,  v.  PIERROV  t 
al..  Respondents.  (Supreme  Court  Appe;:-.:> 
Division,  Second  Department  December  11 
1913.)  Action  by  Manatet  M.  CarroU  and  eth- 
ers against  Henry  J.  Pierron,  aa  executor,  etc . 
and  others.  No  opinion.  Order  affiimed.  wii^ 
$10  costs  and  disbursements. 


CARRUTUEUS,  Respondent,  t.  WAIN- 
WRIGHT  et  aL,  Apmllanls.  (Supreme  0>T:rt. 
Appellate  Division,  Second  Department  De- 
cember 5,  1913.)  Action  by  Frederick  W.  Car- 
ruthera,  Jr.,  against  Walter  Wainwrigjit  and 
another. 

PER  CURIAM.  Judgment  and  order  rereis- 
ed,  and  new  trial  granted,  costo  to  abide  tb« 
event  for  error  in  receiving  testinMmy  of  o-n- 
versations  between  Sloane  and  Huber,  m  defesd- 
ante'  absence. 
JENKS,  P.  J.,  not  TOtins. 
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CAVAIXO  ▼.  PEOPLE'S  SXIKBTY  CO.  OF 
TEW  XOEK.  (Supreme  Conrt,  Appellate  Di- 
Ision,  First  Department.  December  26,  1913.) 
action  by  PasQTiale  Cavallo  against  the  Peo- 
'le'B  Surety  Gompai^  of  New  York.  No  opin- 
on.  Time  to  file  brief  extended  until  January 
:,  1914.  Settle  order  on  notice.  See,  also,  144 
^.  Y.  Supp.  1109. 

CAVALLO  V.  PEOPLE'S  SURETY  CO.  OF 
"^EW  YOKK.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  December  26,  1913.) 
Action  by  Pasqnale  Cavallo  against  the  Peoples 
Surety  Company  of  New  York.  No  opinion, 
^lotion  to  dismiss  appeal  denied.  Order  filed. 
3ee,  also,  144  N.  T.  Snpp.  1100. 


In  re  OBCIRB.  (Supreme  Court,  Appellate 
Division,  E^rst  Department  December  31, 
L913.)  In  the  matter  of  Bernard  F.  Cecire. 
No  opinion.  Referred  to  official  referee.  Set- 
tle oraer  on  notice. 


CB^RTTSSI  ▼.  WILKES.  (Supreme  Court, 
Appellate  Tenn,  First  Department  Decemt)er 
18,  1913.)  Appeal  from  Municipal  Court^  Bor- 
ouffh  of  the  Bronx,  Second  District.  Action  by 
Michael  Cemssi  asainst  Peter  W.  Wilkea 
E*rom  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Modified  and  affirmed.  George  Doan 
KuBsell,  of  New  York  City,  for  appellant  An- 
thony J.  Romagna,  of  New  York  City,  for  re- 
spondent 

PER  CURIAM.  In  ^nting  judgment  for 
the  plaintiff  the  justice  ignored  an  undisputed 
item  of  113.01  paid  by  the  defendant  as  ex- 
pressage  on  materials  of  the  plaintiff.  We  have 
examined  the  record,  and  find  nothing  that 
would  justify  a  reversal.  The  judgment  will 
therefore  be  reduced  to  $366.71,  and,  as  modi- 
fied, affirmed,  with  costs  to  respondent 

OIKARA,  Respondent  v.  PETROLEUM 
IRON  WORKS  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
November  14,  1913.)  Action  by  Victoria  Cika- 
ra,  as  administratrix,  etc.,  of  Pascovale  Cikara, 
deceased,  against  the  Petroleum  Iron  Works 
Company.  No  opinion.  Judgment  and  order 
unanimously  affirmed,  with  costs. 


CITY  OF  NEW  YORK.  Respondent,  T. 
CENTRAL  PARK,  N.  A  E.  R.  R.  CO-,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
First  Department  December  19,  1913.)  Ac- 
tion by  the  City  of  New  York  against  the  Cen- 
tral Park,  North  &  East  River  Railroad  Com- 
pany. C.  Mellen,  of  New  York  City,  for  ap- 
pellant T.  Farley,  of  New  York  City,  for  re- 
spondent No  opinion.  Judgment  affirmed, 
with  costs.  Order  filed.  See  also,  149  App. 
Div.  944,  134  N.  Y.  Snpp.  1128. 


CITY  OF  CLEAN,  Appellant,  y.  BRADNER, 
Respondent     (Supreme  Court,  Appellate  Divi-  of  New  York. 


rion.  Fourth  Department  November  19,  1913.) 
Action  by  the  City  of  Olean  against  Maicia  B.. 
Bradner. 

PER  CURIAM.  Judgment  affirmed  with 
costs.  Held,  that  the  common  council  had  pow- 
er under  the  charter  to  require  defendant  to 
lower  her  sidewalk  to  the  established  grade  of 
the  street  and,  under  the  facts  in  this  case, 
was  not  estopped  from  so  doing  by  any  prior 
acts  of  the  superintendent  of  streets.  The  Judg- 
ment was,  however,  properly  reversed  for  want 
of  sufficient  competent  proof  of  the  expense  in- 
curred by  the  city,  or  to  justify  receiving  in 
evidence  the  Dunham  map.  The  reversal  is  not 
a  bar  to  a  new  action. 


CLARKE,  Appellant  ▼.  QILMORBl,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
First  Department.  December  31,  1913.)  Ac- 
tion by  Ste{)hen  O.  Clarke,  as  executor,  against 
James  R.  Gilmore.  E.  G.  Stevens,  of  New  York 
City,  for  appellant  C,  Blandy,  of  New  York 
City,  for  respondent.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements.  Or- 
der filed.  See,  also,  157  App.  Div.  920,  142 
N.    Y.  Supp.  1113. 


In  re  CLARK'S  WILL.    (Supreme  Court,  Ap- 

gellate  Division,  Second  Department.  Decem- 
er  31,  1913.)  In  the  matter  of  the  probate  of 
the  last  will  and  testament  and  codicil  of  Wil- 
liam H.  Clark,  deceased.  No  opinion.  Decree 
of  the  Surrogate's  Court  of  Kings  County,  in  so 
far  as  appealed  from,  affirmed,  with  costs  to  the 
reerpondent 


C.  LUDWIG  BAUMANN  &  CO.,  Appellant 
V.  BAUMANN  et  al.,  Respondents.  (Supreme 
Court,  Appellate  Division,  Second  Department 
December  5,  1913.)  Action  by'  C.  Ludwig  Bau- 
mann  &  Co.,  against  Amerlia  Baumann  and 
others.  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 


COCKRELL,  Appellant  r.  BUTTON  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  December  26,  1913.) 
Action  by  Samuel  W.  Cockrell  against  Edward 
F.  Button  and  others.  M.  Denman,  for  appel- 
lant M.  F.  Tompkins,  of  New  York  City,  for 
respondents.  No  opinion.  Order  affirmed,  with 
costs.    Order  filed. 


CODY  et  al..  Respondents,  v.  tHOKINSON, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  December  19,  1913.) 
Action  by  John  H.  Cody  and  another  against 
James  W.  Dickinson.  No  opinion.  Motion  for 
reargument  (of  144  N.  Y.  Supp.  158)  denied, 
with  $10  costs. 


COHBIN,  Respondent,  t.  CITY  OF  NEW 
YORK,  Appellant.  (Supreme  (Tonrt,  Appellate 
Division,     First    Department.      December    26, 


1913.)    Action  by  Molly  (Dohen  against  the  City 
'  *'       -    .       ^  Orone;  of  New  Yorit  City, 


Digitized  by 


Google 


1110 


144  NOW  TOBS  SUPPLBUSNT 


for  appellant  S.  lAwenthal,  of  New  Toik  City, 
for  respondent.  No  opinion.  Jadgment  re- 
versed, witli  costs,  and  complaint  dismissed, 
witli  costs,  on  Lalor  t.  City  ol  New  York,  208 
N.  Y.  481,  102  N.  B.  6S&    Settle  order  on  no- 

tiXM.  

COHEN  T.  HABPER.  (Supreme  Oonrt,  Ap- 
pellate Division,  First  Department.  Decem- 
ber 6,  1913.)  Appeal  from  Special  Term,  New 
York  County.  Action  by  Hermann  Cohen 
against  Edward  L.  Harper.  From  an  order 
granting  judgment  on  the  pleadings,  with  leave 
to  withdraw  demurrer  and  plead  over  on  pay- 
ment of  costs,  defendant  appeals.  Beversed,  and 
motion  denied.  John  J.'  Valieant,  of  New  York 
Oity,  for  amtellant  Benjamin  F.  Schwarts,  of 
New  York  City,  for  respondent 

PER  CURIAM.  The  words  were  not  slan- 
derous per  seCTorres  v.  Haner,  150  App.  Div. 
798,  135  N.  Y.  Supp.  832),  and  the  innuendo 
was  without  force.  The  order  should  be  re- 
versed, with  |10  costs  and  disbursements,  and 
the  motion  denied,  with  $10  costs. 

COLE,  Respondent,  ▼.  BOCHELLE  PABE 

ASS'N,  Appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  November  21, 
1913.)  Action  by  Antoinette  Cole  against  the 
Bochelle  Park  Association. 

PEB  CUBIAM.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  to  change 
place  of  trial  to  Westchester  county  granted, 
with  $10  costs.  Where  the  material  witnesses 
are  about  equal,  the  trial  diould  be  bad  in  the 
county  in  which  the  cause  of  action  arose,  and 
where  the  county  records  may  be  more  readily 
referred  to.  Van  Alstine  v.  Burt,  161  App. 
Dlv.  81,  135  N.  Y.  Supp.  779;  Deutsch  v.  Up- 
ton Cold  Storage  Co.,  146  App.  Div.  688,  131 
N.  Y.  Supp.  273. 


COLT  V.  A.  T.  DEMABEST  &  CO.  (Su- 
preme Court,  Appellate  Division,  Vint  Depart- 
ment December  26,  1913J  Action  by  Eliza- 
beth B.  Colt  a^inst  A.  T.  Demarest  &  Co.  No 
opinion.  Motion  denied,  with  $10  costs.  Or- 
der filed.    See,  also,  144  N.  Y.  Supp.  667. 


COMINGS  V.  CYPRESS  KNITTING 
MILLS,  Inc.,  et  al.  (Supreme  Court  Appellate 
Division,  First  Department.  December  26, 
1913.)  Appeal  from  Special  Term,  New  York 
County.  Action  by  Celia  M.  Ciomings  against 
the  Cypress  Knitting  Mills,  Incorporated,  and 
others.  From  an  order  denying  motion  for 
judgment  on  the  pleadings,  defendants  appeal. 
AflSnned.  I.  Balch  Louis,  of  New  York  City, 
for  appellants.  Jacob  M.  Schoenfeld,  of  New 
York  City,  for  respondent. 

PEB  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements. 

DOWLING,  J.  (dissenting).  I  dissent  upon 
the  ground  that  the  only  allegation  of  the  com- 

&Iaint  upon  which  such  an  action  as  this  could 
e  predicated   is   that  it  was  represented  that 
the  defendant  corporation  owned  net  assets  of 


the  market  value  of  $3,300,  and  there  ia  no  fm^ 
ther  allegation  of  the  falsity  of  that  repr^eii- 
tation. 


CONWAY  V.  NOBCBOSS  BB08.  (Supreme 
C!oart  Appellate  Dividon,  First  Department 
November  28,  1913.)  Action  by  Mary  Codwz; 
against  Norcross  Bros.  No  opinion.  Motion 
denied,  with  $10  costs.  Order  filed.  See,  also, 
143  N.  Y.  Supp.  IIU, 


COOKE  et  al.  t.  HI6GINS  et  aL  (Supran* 
Court,  Appellate  Division,  Second  Departmect. 
November  21, 1913.)  Action  by  Mary  H.  Co<&* 
and  another  against  Gertrude  S.  Uiggins  anc 
Edwin  E.  Higgins.  No  opinion.  Jadgment  an-i 
orders  affirmed,  without  costs.  See,  also,  ISH 
App.  Div.  204,  136  N.  Y.  Supp.  641. 

COWEN  T.  BEBNABD  et  aL  (Supreme 
Court  Appellate  Division,  First  Department. 
December  26, 1913.)  Action  by  Bernard  Cowrs 
against  Sophie  Bernard  and  others.  No  opininx 
Motion  to  dismiss  appeal  granted,  with  $10 
costs,  unless  appellant  comply  with  terms  sui- 
ed  in  order.  Order  filed.  See,  aim,  80  Mik. 
Bep.  394,  141  N.  Y.  Supp.  262. 

CBAMP  v.  DADY  et  aL  (Supreme  Conr.. 
Appellate  Division,  Second  Department.  I>- 
cember  31,  1013.)  Action  by  Herbert  W. 
Cramp  against   Chester  A.  Dady   and   others. 

PEB  CUBIAM.  Order  of  the  Conaty  Gonrt 
of  Queens  County  modified,  by  requiring  as  a 
condition  for  the  relief  afforded  that  the  de- 
fendants respondents,  within  10  daya,  pay  $o<.< 
to  plaintiff,  and,  as  so  modified,  affirmed  Se*'. 
also,  153  App.  Div.  013,  138  N.  Y.  Supp.  1112. 

BURB,  J.,  dissents. 

CBANE,  Respondent,  v.  PHILIilPS  et  *l 
Appellants.  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department  November  12,  1913.: 
Action  by  Jemima  Crane  against  Charles  Phil- 
lips and  others.  No  opinion.  MotlMi  granted, 
and  appeal  dismissed,  with  costs. 

CROSS,  AUSTIN  &  IRELAND  LTTMBEB 
CO.  V.  HADDEN  et  al.  (Supreme  Court  Ap- 
pellate Division,  Second  Department.  Decex- 
ber  6, 1913.)  Appeal  from  Special  Term,  Qne«.< 
County.  Action  by  the  Cross,  Austin  &  Ir-- 
land  Lumber  Company  against  Archibald  Hid- 
den and  others.  From  a  judgment  in  favor  -:' 
plaintifF,  defendants  Archibald  Hadden  and  tht 
A.  Hadden  Company  appeal.  Reversed  in  pan. 
and  new  trial  granted.  David  Goldstein,  oi 
New  York  City,  for  appellants.  C.  W.  Wilson. 
Jr.,  of  Brooklyn,  for  respopdent  Crosa,  Aostu: 
&  Ireland  Lumber  Co.  Rufos  L.  Weaver,  :i 
New  York  City,  for  respondent  Bayside  Loo. 
ber  Co. 

PER  CURIAM.  It  was  not  proven  that  it' 
contractor  so  far  fulfilled  his  contract  as  tx 
entitle  him  to  the  payment  of  $1,000,  or  thst 
Hadden  unduly  refused  to  make    the  paymest. 


Digitized  by 


Google 


MmiOBANDTTM  DBCISION8 


Ull 


>r  that  the  failan  of  the  contractor  to  perform 
nraa  izutdvertent,  or  that  any  sum  ia  dne  the 
:ontractor.  So  far  as  the  findings,  particularly 
sixth  to  thirteenth  findings  of  fact,  otherwise 
decide,  they  are  not  in  accordance  with  the 
evidence,  and  the  judgment  should  be  rereised, 
and  a  new  trial  granted;  ca«ta  to  abide  the 
final   award  of  costs. 


In  re  CROTON  FAT^LS  DAM  &  RESER- 
VOIR. Aroeal  of  JUNGST.  (Supreme  Court, 
Api>ellate  Division,  Second  Department.  De- 
cember 81,  1913.)  In  the  matter  of  the  Cro- 
ton  Falla  Dam  &  Reservoir,  one  Jongst  ap- 
peals. 

PEK  CURIAM.  Order  affirmed,  on  reargu- 
ment,    with  $10  costs  and  disbursements. 

BITBR  and  STAPLETON,  JJ.,  dissent. 


Sa  ,    ,      

latilda  V.  Crowe  a^nst  Eugene  F.  Crowe. 
PKB   CURIAM.     Order    reversed,    and    re- 
port   of  the   referee  confirmed,  with  costs,  on 
the    ^ound  that  the  evidence  doe*  not  snow 
collusion. 

JBNKS,  P.  J.,  and  PUTNAM,  J.,  vote  to  af- 
firm* 


In  re  CUNNINGHAM.  (Supreme  Court,  Ap- 
vellate  Division,  First  Department  November 
1^8,  1913.)  In  the  matter  of  Daniel  Cunning- 
ham, deceased.  No  opinion.  Order  affirmed, 
with  $10  costs  and  dfsbarsements.  Order  fil- 
ed.    See.  also,  143  N.  Y.  Supp.  1112. 


CtJRTIN,  Appellant,  v.  HEALT,  Respondent. 
(Supreme  Court,  Appellate  Division.  Second 
Department.  November  21,  1913.)  Action  by 
John  Curtin  against  Thomas  Healy.  No  opin- 
ion.    Order  unanimously   affirmed,  with  costs. 


CUSHMAN,  Respondent,  v.  COOK  et  al.;  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
First  Department  November  28,  1913.)  Ac- 
tion by  Joseph  O.  Cushman  against  George  D. 
Cook  and  another.  R.  B.  Honeyman,  of  New 
York  City,  for  appellants.  S.  M.  Kohn,  of 
New  York  City,  for  respondent 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements.  Order  filed.  See, 
also,  156  App.  Div.  938,  141  N.  Y.  Supp.  1116. 

SCOn?,  J.,  dissents. 


DAHLGREN,  Respondent,  t.  DAHLGREN, 
Appellant  (Supreme  Court,  Appellate  Divi- 
«ion_,  First  Department  December  5,  1913.) 
Action  by  Lncy  D.  Dablgren  aeainst  Eric  B. 
Dahlgren.  J.  ft.  Ely^  of  New  York  City,  for 
appellant  W.  M.  K.  Olcott,  of  New  York 
City,  for  respondent  No  opinion.  Judgment 
affirmed,  with  costs.    Older  filed.  , 


DAMATO  et  aL  r.  BUSEIRK  et  aL     (Su- 


^l 


mrtment  November  14,  1913.)  Action  J^ 
Gaetano  Damato  and  others  against  George  W . 
Buskirk  and  others.  No  opinion.  Motion  to 
dismiss  appeal  denied,  without  costs.  Motion 
to  open  default  granted,  npon  condition  that 
defendants  perfect  their  appeal,  place  the  case 
on  the  January  calendar,  and  be  ready  for  ar- 
gument when  reached;  otiierwiae,  motion  de- 
nied, with  $10  costs. 


DAYNARD,  Respondent,  t.  SIXBURY  et 
aL  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, FonrUi  Department  November  12, 
1913.)  Action  by  Aimeda  E.  Daynard  against 
Merton  E.  Sixbury  and  Ruth  Sixbury,  an  in- 
fant, etc.,  impleaded,  etc. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

KRUSB,  P.  J.,  and  FOOTS,  J.,  dissent 

DEDERICE,  Respondent,  v.  CONOVER, 
Appellant,  et  ai.  (Supreme  Court,  Appellate 
Division,  Second  Department  December  19, 
1913.)  Action  by  Annie  B.  Dederick  against 
Claude  A.  Conover  and  Patrick  Hart 

PER  CURIAM.  Order  modified,  by  provid- 
ing as  a  condition  that  the  plaintiff  within  20 
days  pay  all  costs  of  the  action  antecedent  to 
the  granting  of  the  order  permitting  the  serv- 
ice of  an  amended  complaint,  and,  as  thus  mod- 
ified, affirmed,  without  costs  of  this  appeal  to 
either  party.  See  United  States  Drainage  & 
Irrigation  Co.  v.  Lucas,  156  App.  Div.  49,  141 
N.  x.  Supp.  50:  Bruns  v.  Brooklyn  Citizen, 
08  App.  D^.  316,  90  N.  Y.  Supp.  701. 

DEKKER,  Respondent,  t.  BIOHEY, 
BROWN  &  DONALD,  Appellants  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment November  28,  1913.)  Action  by  Aaltje 
Dekker,  as  administratrix,  against  Richey, 
Brown  &  Donald.  T.  H.  Lord,  of  New  York 
City,  for  appellants.  Henry  Leon  Slobodin,  of 
New  York  City,  for  respondent  No  opinion. 
Judgment  and  order  reversed,  and  new  trial 
ordered,  costs  to  appellant  to  abide  event,  un- 
less plaintifC  stipulates  to  reduce  verdict  to 
t 3,500,  in  which  event,  judgment,  as  so  modi- 
ed,  and  order,  affirmed,  without  costs.  Settie 
order  on  notice.  See,  also,  144  N.  Y.  Supp. 
1111. 


DEKKER  V.  RICHEY,  BROWNE  &  DON- 
ALD. (Supreme  Court,  Appellate  Division, 
First  Department  December  26,  1913.)  Ac- 
tion by  Aaltje  Dekker,  as  administratrix,  against 
Richev,  Browne  &  Donald.  No  opinion.  Mo- 
tion denied,  with  $10  coats.  Order  filed.  See, 
also,  144  n!  Y.  Supp.  1111. 

DB  LUCA  T.  BRADLEY  CONTRACTING 
CO.  (Supreme  Court,  Appellate  Division.  First 
Department.  November  28,  1913.)  Action  by 
Ermongildo  De  Lnca  against  the  Bradley  Con- 
tracting Company.  No  opinion.  Motion  grant- 
ed.   Order  filed. 
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DICEBT  f.  GOBTNBR.  (Supreme  Goart, 
Appellate  Division,  Second  Department.  No- 
vember  7,  1913.)  Action  by  Paul  Dickey  against 
Clirigtopher  A.  Oortner.  No  opinion.  Motion 
for  leave  to  appeal  to  the  Court  of  Api>eal8 
denied.     See,  also,  143  N.  7.  Supp.  1113. 

DININNY,  Respondent,  v.  BROWN,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
First  Department  November  28,  1913.)  Ac- 
tion by  Ferral  G.  Dininny  against  Henrietta 
Xj,  Brown.  A.  P.  Nevin,  of  New  York  City, 
for  appellant  W.  B.  Ellison,  of  New  York 
City,  for  resi>ondent  No  opinion.  Judgment 
a£Srmed,  with  costs,  on  14S  App.  Div.  671.  133 
N.  X.  Supp.  814.     Order  filedT 

In  re  DIRECTORS  OF  FRONTIER  ft  W. 
R.  CO.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  November  19,  1913.)  In 
the  matter  of  the  application  of  the  directors  of 
the  Frontier  ft  Western  Railroad  Company  for 
an  order  directing  the  Public  Service  Commis- 
sion, Second  District,  to  issue  a  certificate  of 
public  convenience  and  necessity,  etc.  No  opin- 
ion. Order  modified^  without  costs,  so  as  to 
permit  the  commission,  in  its  discretion,  to 
receive  evidence  of  facts  not  now  contained  in 
the  record  liefore  said  commission,  and  to  view 
the  proposed  routes  and  territory  adjacent 
thereto.  See,  also,  156  App.  Div.  926,  141  N. 
X.  Supp.  1120.        

DOBBS,  Respondent,  r.  INTERBOROUOH 
RAPID  TRANSIT  CO.,  Appellant  (Supreme 
Court;  Appellate  Division,  Second  Department 
November  21,  1913.)  Action  by  Marie  Dobbs 
against  the  Interborongh  Rapid  Transit  Com- 
pany. No  opinion.  Motion  for  reargument  (of 
158  App.  Div.  164,  142  N.  Y.  Supp.  1044)  de- 
nied, with  $10  costs. 

DOBEK,  Respondent,  v.  AUSTRO-AMERI- 
CAN  S.  S.  CO.,  AppeUant.  (Supreme  Court, 
Appellate  Division,  First  Department  Decem- 
ber 26,  1913.)  Action  by  Ferdinand  Dobek 
against  the  Austro-American  Steamship  Com- 
pany. Ll  UUo,  of  New  York  City,  for  appel- 
lant A.  P.  Wagener,  of  New  York  City,  for  re- 
spondent No  opinion.  Judgment  and  order 
reversed,  with  costs  to  the  appellant  absolutely, 
and  a  new  trial  ordered,  on  the  ground  that 
the  verdict  is  against  the  evidence.  Settle  order 
on  notice.     See,  also,  143  N.  Y.  Supp.  1113. 


DOELGER  et  aL  ▼.  MEYER  (two  cases). 
(Supreme  Court,  Appellate  Division,  First  De- 
partment December  26,  1913.)  Action  by 
Charles  A.  Doelger  and  others  against  Herman 
H.  Meyer.  No  opinion.  Motions  denied,  with- 
out costs.  Settle  orders  on  notice.  See,  also, 
144  N.  Y.  Supp.  1112. 


DOELGER  et  aL  t.  MEYER.  (Supreme 
Court,  Appellate  Division,  First  Department 
December   26,  1913.)     Action   by   Charles   A. 


Doelger  and  others  against  Herman  H.  Meyer. 
No  opinion.  Motion  to  dismiM  appeal  granted, 
with  $10  cceta.  Order  filed.  See,  also,  144  N. 
Y.  Supp.  1112.  

DOHBN,  Respondent,  v.  BROOKLYN,  Q. 
C.  &  S.  R.  CO.,  AppeUant  (Supreme  Court, 
Appellate  Division,  Second  Department.  No- 
vember 21,  1913.)  Action  by  Mary  B.  Dohen 
against  the  Brooklyn,  Queens  County  &  Sub- 
urban Railroad  Company.  No  opinion.  Judg- 
ment and  order  of  the  County  Court  of  Queens 
County  unanimously  afBrmed,  with  coats. 


In  re  DONOVAN,  ^upreme  Court,  Appel- 
late Division,  Second  Department  December 
5,  1913.)  Application  of  James  Donovan,  at- 
tendant in  the  Supreme  Court  for  retirement 
on  half  pay.  pursuant  to  section  117  of  cliapter 
30  of  the  Consolidated  Laws  of  1909,  aa  added 
by  Laws  1913,  c  185.  No  opinion.  Application 
granted,  to  take  effect  on  January  1,  1914,  and 
annuity  determined  at  the  rate  of  f900  per  an- 
num. 


DRUMMOND,  Respondent,  ▼.  SIANO,  Ap- 
pellant (Supreme  Court  Appellate  Division, 
First  Department  December  19,  1913.)  Ac- 
tion by  Michael  Dmmmond,  as  commissioner, 
against  Charles  Siano.  A.  J.  Oishei,  of  New 
York  City,  for  appellant  T.  Farley,  of  New- 
York  City,  for  respondent 

PER  CURIAM.  No  opinion.  Judgment  af- 
firmed. Order  filed.  See,  also,  144  N.  Y.  Supp. 
409. 

INGRAHAM,  P.  J.,  and  SCiOTT,  J.,  dissent 

DRUSS  REAI/TY  CO.,  Appellant  ▼.  TAU- 
NAY,  Respondent  (Supreme  Court,  Appellate 
Division,  Second  Department  December  22. 
1913.)  Action  by  the  Druss  Realty  Company 
against  Edward  Taunay.  No  opinion.  Mo- 
tion denied,  without  costs. 


DUCAS,  Appellant,  t.  DUCAS  et  aL.  Re- 
spondents. (Supreme  Court  Appellate  Division, 
First  Department  December  26,  1913.)  Ac- 
tion by  Benjamin  P.  Ducas  against  Rachel  N. 
Ducas,  and  others.  E.  W.  Hatch,  of  New  York 
City,  ror  appellant  A.  H.  Evans,  of  New  York 
City,  for  respondents.  No  opinion.  Judgment 
affirmed,  with  costs.  Order  filed.  See,  also,  150 
App.  Div.  904,  185  N.  Y.  Supp.  U09. 


DTJGGAN,  Respondent,  v.  STAGQS,  Appel- 
lant (Supreme  Court  Appellate  Division, 
First  Department  November  28,  1913.)  Ac- 
tion by  Katherine  Duggan  against  Sylvester  E. 
Staggs.  M.  S.  Bevins,  of  New  York  City,  for 
appellant  W.  G.  Havens,  of  New  York  City, 
for  respondent  No  opinion.  Judgment  affirm- 
ed, with  costs.  Order  filed.  See,  also,  156  App. 
Div.  898,  141  N.  Y.  Supp.  1117. 

DUMAS,  Respondent,  r.  AUBDRNDALE 
REALTY   CO.,   Appellant     (Supreme   Court, 
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.ppell&te  DiTialoa,  Second  Department  Mo- 
ember  21, 1913.)  Action  by  Alexander  Damaa, 
r.,  against  Uie  Anbamdale  Realty  Company. 
To  opinion.  Motion  for  reargument  (of  143 
[.  Y.  Supp.  IIICD  denied,  with  $10  costs. 


DtTRYEA    et    aL    ▼.    LIFTOHILD    et    aL 

Supreme  Conrt,  Appellate  Division,  Second 
>epartment  December  31,  1918.)  Appeal 
rom  Special  Term,  Kings  Conn^.  Action  by 
.ouis  T.  Duryea  and  otners  against  Elizabeth 
liftchild  and  others,  in  which  the  Marketable 
'itle  Company  is  assignee.  From  an  order  con- 
rming  a  referee's  report  on  foreclosure  of  a 
lortgage,  defendants  Frank  A.  Liftchild  and 
ieorge  Uftchild  appeal.  Modified  and  affirmed. 
.  Newton  WilUsjns,  of  New  York  City,  for  ap- 
ellanta.  Bobert  S.  Kristeller,  of  New  York 
'ity,  for  respondents. 

PER  CURIAM.  George  H.  Liftchild  was 
jcompetent  to  testify  liat  he  received  the 
lortgage  from  bis  mother,  and  the  evidence 
hows  that  he  did  receive  the  mortgages  from 
t'illiams,  with  directions  to  record  them  so 
lat  tbey  would  be  eqaal  liens,  and  his  assignee 
>  affected  by  such  agreement  The  appellants' 
cceptions  to  findings  of  fact  Nos.  8  to  16,  and 
inclusions  of  law  Nos.  2,  3,  and  4,  both  inclu- 
vp,  are  sustained,  and  appellants'  proposed 
ndings  2,  3,  and  4  and  conclusions  of  law  1 
Qd  2  are  fonnd.  The  order  should  be  modified, 
}  as  to  provide  for  tiie  distribntion  of  the  sur- 
lua  pro  rata  to  the  holders  of  the  three  mort- 
a^es,  after  crediting  a  payment  of  $700  on  the 
inrtgage  of  George  Liftchild,  and,  aa  so  modi- 
ed,  affirmed,  without  costs. 


DrSENBEHRY  et  al.  v.  SAGAMORE  DE>- 
ELOPMBNT  GO.  et  aL  (Supreme  Court,  Ap- 
ellate Division,  Second  Department  Novem- 
pr  28,  1913.)  Appeal  (rom  Special  Term, 
Testcbester  County.  Action  by  Charles  Dnsen- 
erry,  Jr.,  and  others,  against  Uie  Sagamore  De- 
elopment  Company  and  others.  From  an  order 
ranting  a  preliminary  injunction,  defendants 
ppeal.  Affirmed,  as  modified.  See,  also,  157 
pp.  Div.  485,  142  N.  Y.  Supp.  595.  Allan  R. 
lampbell,  of  New  York  CSty,  for  appellants, 
ohn  F.  Brennan,  of  Yonkers,  for  respondents. 
PER  CURIAM.  We  do  not  dedde  whether 
tie  issue  of  the  176  shares  of  stock  was  legal, 
tut  four  of  the  plaintiffs  hold  the  overdue 
lortgage,  the  bonds  will  soon  mature,  and  pro- 
ision  must  be  made  for  indebtedness.  The 
ind  is  the  only  recourse,  and  the  1910  list 
rices  may  be  prohibitive  of  sale.  The  defend- 
nts  should  be  allowed  to  exercise  the  usual 
owers  in  the  management  of  the  corporation, 
t  was  formed  to  sell  land,  and  its  business  is 
Tactically  suspended  by  the  injunction,  and 
bere  is  menace  in  the  indebtedness.  A  sense  of 
uty  and  of  their  responsibility  for  improvident 
ction  presumably  will  deter  the  defendants 
rom  wasting  the  corporate  property.  The  or- 
er  should  b«  modified,  so  far  as  it  restrains 
be  sale  of  land,  and,  as  so  modified,  affirmed, 
nthout  costs. 


DUTCHER,  Respondent,  v.  WANAMAKER, 
Appellant  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  December  19,  1913.) 
Action  by  Bachael  Dutcher  against  John  Wana- 
maker.  No  opinion.  Motion  to  resettle  order 
denied,  without  costs.  See,  also,  164  App.  Div. 
962,  189  N.  X.  Supp.  392. 

EARLE,  Respondent,  v.  EOHN,  Appellant 
(Supreme  C!onrt,  Appellate  Division,  First  De- 
partment December  6,  1913.)  Action  by  Elli^ 
P.  Earle  against  Leo  Kohn.  S.  Rothschild,  of 
New  York  City,  for  appellant  R.  T.  Greene, 
of  New  York  (5ity,  for  respondent  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   Order  filed. 


BABLBY,  Respondent  v.  HOLDON,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
First  Department  December  12,  1913.)  Ac- 
tion by  Annie  Easley  against  Benedict  M.  Hoi- 
don.  G.  D.  Lamb,  of  New  York  City,  for  appel- 
lant I.  Cohen  of  New  York  City,  for  respond- 
ent No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements.     Order  filed. 


EAST  V.  BAST.  (Snpreme  Court  Appellate 
Division,  First  Department.  December  12, 
1913.)  Action  by  Estella  Bast  against  Lemuel 
C.  East  No  opinion.  Motion  to  dismiss  appeal 
granted,  with  $10  costs.    Order  filed. 


EBBBCKE,  Appellant  ▼.  INDIA  WHARF 
BREWING  CO.,  Respondent  (Supreme  Court, 
Appellate  Division,  Second  Department  De- 
cember 31,  1913.)  Action  by  Albert  A.  Bbbeck 
against  the  India  Wharf  Brewing  Company. 
No  opinion.  Judgment  unanimously  affirmed, 
with  costs. 


E.  B.  LATHAM  ft  CO.  t.  H.  FREYNBCHT 
ELECTRICAL  ENGINEERING  ft  CON- 
STRUCTION CO.  et  aL  (Supreme  Court  Ap- 
pellate  Division,  Second  Department  Novem- 
ber 14,  1913.)  In  the  Supplementary  proceed- 
ings by  E.  B.  Latham  &  Co.  against  the  H. 
Frcynecht  Electrical  Engineering  &  Ckmstmc- 
tion  Company  and  another.  No  opinion.  Mo- 
tion for  stay  pending  appeal  granted. 

ECKERT  V.  TRUMAN.  (Supreme  Court, 
Appellate  Division,  Second  Department.  No- 
vember 14,  1913.)  Action  by  Claudine  Eckert 
against  Clara  M.  Truman,  and  another,  defend- 
ant No  opinion.  Motion  granted.  Settle  or- 
der t>efore  Uie  Presiding  Justice.  See,  also,  143 
N.  T.  Supp.  1115.    

EDISON  ELECTRIC  ILLUMINATING  CO. 
OF  BROOKLYN  v.  HORACE  E.  FRICK  CO. 
et  al.  (Snpreme  Court,  Appellate  Division,  Sec- 
ond Department  December  12,  1913.)  Action 
by  the  Edison  Electric  Illuminating  Company 
of  Brooklyn  against  the  Horace  E.  Frick  Com- 
pany and  others.    No  opinion.    The  decisions  as 
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handed  down  did  not  ezprew  the  full  concludoii 
ot  the  conrt,  and  the  motion  for  reargument  is 
granted,  in  order  that  a  decision  may  be  made 
which  will  conform  to  the  conclusions  reached, 
and  case  set  down  for  Monday,  December  15, 
1913.  See,  also,  146  App.  Div.  605,  131  N.  Y. 
Supp.  125 ;  168  App.  DiT.  950,  148  N.  Y.  Supp. 
1116;  144  N,  y.  Supp.  1114. 


EDISON  BLECTRIO  ILLUMINATING 
CO.  OF  BROOKLYN  v.  HORACE  B.  FRICK 
CO.  et  al.  (Supreme  Court,  Appellate  Diyision, 
Second  Department.  December  19,  1913.)  Ac- 
tion by  the  Edison  Electric  Illuminating  Com- 
pany of  Brooklyn  against  the  Horace  E.  Frick 
Company  and  others. 

PER  CURIAM.  It  is  found  tHat  the  moneys 
paid  by  the  People's  National  Bank  of  Lebanon 
to  the  Horace  E.  Frick  Company  on  the  checks 
of  that  company  were  advanced  pursuant  to 
agreements  made  in  connection  therewith  that 
bills  receivable  from  the  Edison  Electric  Il- 
luminating Company  of  Brooklyn  should  be  as- 
signed to  secure  the  payment  tiiereof,  and  that 
assignments  A  to  G  were  thereafter  made  ac- 
cordingly, and  notes  given  to  evidence  the  loans, 
although  the  particular  bills  assigned  were  not 
designated  at  the  time  the  loans  were  made. 
The  transactions  were  not  within  the  Stock  Cor- 
poration Law  (Laws  1909,  c.  61  [ConsoL  Laws 
1909,  c  59]  i  66)  or  section  64,  c  185,  P.  L. 
1896,  of  the  statutes  of  New  Jersey.  On  rear- 
gumenL  judgment  modified  accordingly,  and  so 
aa  to  charge  the  lienors  found  to  be  entitled  to 
the  fund  with  only  one-half  of  the  expenses  of 
the  reference,  and  judgment  directed  against  the 
National  Bank  of  Lebanon  for  the  other  half, 
and,  as  so  modified,  affirmed,  without  costs 
against  the  bank,  but  with  one  bill  of  costs  and 
disbursements,  except  for  printing  the  record, 
in  favor  of  the  Ajax  Lead  Coating  Company,  M. 
Goodwin  &  Co.,  the  Audley  Clark  Company,  and 
the  N«d  &  Brinker  Company  against  John  V. 
Lindberg  and  the  National  Bridge  Works,  and 
without  costs  against  the  N.  Ryan  Company. 
Settie  order  before  Mr.  Justice  Thomas.  See, 
also,  144  N.  Y.  Supp.  1113. 


EISEMANN  T.  HAZARD.  (Supreme  Court, 
Appellate  Division,  First  Department.  Decem- 
ber 26,  1913.)  Action  by  Frederick  F.  Eise- 
mann  against  Florence  A.  Hazard.  No.  opinion. 
Motion  to  dismiss  appeal  granted,  unless  appel- 
lant comply  with  terms  stated  in  order.  Order 
filed. 


ELDRBD,  Respondent,  v.  McCAFFERY,  Ap- 
pellant, et  al.  (Supreme  Court,  Appellate  Divi- 
sion. Second  Department.  November  21,  1913.) 
Action  by  Carrie  A.  Eidred  against  Catherine 
McCatfery,  impleaded  with  others. 

PER  CURIAM.  Judgment  and  order  of  the 
County  Court  of  Queens  County  affirmed,  with 
costs. 

BURR  and  STAPLBTON,  33.,  dissent 


BLFLBIN  et  al..  Respondents,  r.  GOETZ, 
Appellant  (Supreme  Court  Appelate  Divi- 
sion, Second  Department  December  6,  1913.1 
Supplementary  proceedings  by  Frederick  Elflein 
and  others  against  David  Goets.  No  opinion. 
Appeal  dismissed,  without  costs,  aa  the  moving 

Jiapers  do  not  show  that  the  County  Court  had 
arisdictitm  ot  the  motion. 

ELLERY,  Respondent  v.  PEOPLE'S  BANK 
OF  CITY  OF  NEW  YORK,  Appellant  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment December  26,  1913.)  Action  by  Joseph 
E.  Ellery  against  the  People's  Bank  of  the  City 
of  New  York.  H.  R.  Lunburg,  of  New  York 
City,  for  appellant  A.  G.  Hays,  of  New  York 
City,  for  respondent  No  opinion.  Order  affirm- 
ed, with  $10  costs  and  disbursements.  Order 
filed.  See,  also,  142  App.  Div.  938,  127  N.  Y. 
Supp.  1119. 

ELMIGER  V.  NEW  YORK  &  Q.  C.  RY.  CO. 

(Supreme  Court,  Appellate  Division,  Second 
Department.  December  6,  1913.)  Action  by 
Frederick  J.  E3miger  against  the  New  York 
&  Queens  County  Railway  Company. 

PER  CURIAM.  Order  reversed,  and  verdict 
for  defendant  unanimously  reinstated,  with 
costs.  Plaintiff  was  not  corroborated  as  to  the 
alleged  violent  starting  of  the  car  as  he  was 
stepping  on  the  rear  platform.  No  one  elso 
seems  to  have  seen  or  felt  the  "terrific  force" 
which  plaintiff  described.  Mr.  Murphy,  who  had 
boarded  this  car  upon  the  same  occasion,  and 
may  be  considered  as  favorable  to  plaintiff,  a 
friend  and  business  associate,  could  only  say. 
"It  is  so  long  ago  I  could  not  state  positivel.T 
the  manner  in  which  this  car  started  after  I  gcjt 
on  and  got  my  seat"  Serious  discrepancies  io 
plaintiCTs  testimony  could  hardly  fail  to  teli 
against  him  with  the  jury.  Their  verdict  for  de- 
fendant does  not  show  prejudice  or  an  erroneous 
estimate  of  the  weight  of  testimony.  Instead, 
it  may  be  taken  as  a  proper  finding  that  plain- 
tiff bad  failed  to  sustain  the  burden  of  establish- 
ing by  the  greater  weight  of  evidence  the  facta 
necessary  for  any  recovery. 

ELY  et  aL,  Respondents,  ▼.  HACKIE  et  al.. 
Appellants.  (Supreme  Court  Appellate  Divi- 
sion, First  Department.  December  26,  1913.) 
Action  by  Chever  H.  Ely  and  others  against 
Euphemia  R.  B.  Mackie  and  others.  A.  O.  N. 
Vermilya,  of  New  York  City,  for  appellants. 
H.  Swain,  of  New  York  City,  for  respondents. 
No  opinion.  Judgment  affirmed,  with  costs. 
Order  filed. 


EMPIRE  GARAGE  CO.,  Respondent  t. 
WHITE  CO.,  AppeUant  (Supreme  Court  Ap- 
pellate Division,  Second  Department  Decem- 
ber 31,  1913.)  Action  by  the  Empire  Garage 
Company  against  the  White  Company.  No  opin- 
ion. Judgment  and  orders  reversed,  without 
cbsts,  on  the  ground  that  the  judgment  entered 
in  the  Supreme  Court  was  after  a  trial  in  the 
County  Court  which  had  no  jurisdiction  to  try 
the  case. 
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R  PAUL  CO.  ▼.  ATHENS  HOTBI.  CO. 
Supreme  Conrt,  Appellate  DiviEion,  First  De- 
artment.  December  31,  1913.)  Cross-Appeals 
rom  Trial  Term,  New  Tork  County.  Action 
y  the  B.  Paul  Company  against  the  Athens 
lotel  Company  to  foreclose  a  mechanics'  lien, 
'rom  the  judgment  entered  on  a  decision,  plain- 
iff  appeals,  and  defendant  takes  a  cross-appeal, 
lodified  and  affirmed.  Frederick  Hnlse,  of 
few  York  City,  for  plaintiff.  Theall  ft.Beam, 
f  New  York  City  (Alexander  Thain,  of  New 
'ork  City,  of  counsel),  for  defendant. 

PER  CURIAM.  Upon  the  plaintiff's  appeal 
t  appears  that  two  items  for  extra  work  duly 
rdered  in  writing,  properly  certified  to,  and  the 
easonable  value  thereof  competently  proved 
rithout  contradiction,  should  have  been  allowed 
y  the  learned  trial  court:  First,  for  the  moving 
f  brick  chimney  under  the  special  order  of  Sep- 
ember  28,  1910,  amounting  to  $239.25;  and 
tie  other,  reinstalling  the  one-inch  conduit  un- 
er  special  order  of  April  5,  1911,  amounting 
r>  $18.75— the  two  items  together  being  $258.- 
3.  We  find  no  other  errors  upon  these  ap- 
eals.  The  judgment  should  therefore  be  modi- 
ed  by  the  allowance  of  said  sums,  with  inter- 
Bt  from  the  interest  date  fixed  liy  the  judg- 
lent,  and,  as  so  modified,  affirmed,  with  costs 
}  the  plaintiff.  Submit  appropriate  findings 
nd  settle  order  on  notice. 


ETTLA  V.  ENGLE  et  al.  (Supreme  Court, 
ippellate  Division,  First  Department.  Decem- 
er  12,  191.3^  Action  by  Ruth  R.  Ettla  against 
lorace  M.  Engle  and  others.  No  opinion.  Mo- 
ion  granted,  upon  condition  that  the  case  is  no- 
iced  for  argument  for  December  19,  1913.  If 
espondent  should  refuse  to  admit  service  of 
otice  of  argument,  stay  continued  until  Jan- 
ary  9,  1914.     Settle  order  on  notice. 

ETTLINGER  et  al..  Respondents,  v.  KRA- 
IRR  et  al..  Appellants.  (Supreme  Court,  Ap- 
ellate Division,  First  Department.  November 
8.  1913.)  Action  by  ESise  H.  EttUnger  and 
thers  against  Albert  J.  Kramer  and  others. 
I.  W.  Unger,  of  New  York  City,  for  appellants. 
L.  S.  Bacon,  of  New  York  City^  for  respond- 
nts.  No  opinion.  Order  affirmed,  with  $10 
osta  and  disbursements.     Order  filed. 


ETTLINGER  ▼.  KRUGER.  (Supreme 
!ourt.  Appellate  Division,  First  Department, 
tovember  28,  19130  Action  by  Louis  Ettlinger 
gainst  Theodore  Kruger.  No  opinion.  Motion 
enied,  with  $10  costs.  Order  sled.  See,  also, 
43  N.  T.  Supp.  1116. 

EVERALL  ▼.  HENNING.  (Supreme  Court, 
ippellate  Division,  First  Department.  Novem- 
er  28,  1913.)  Action  by  Emma  G.  Everall 
gainst  James  W.  Henning.  No  opinion.  Mo- 
ion  denied,  with  $10  costs.    Order  filed. 

FATGLi;  Respondent,  v.  BOOKROTH  et  al., 
ippellanta.  (Supreme  Court,  Appellate  Division, 
Second  Department.    December  31,  1913.)    Ac- 


tion by  John  Falgle  against  Henry  Bookrotb 

and  another.    No  opinion.    Judgment  and  order 
unanimously    affirmed,   with   costs.     See,   also, 

155  App.  Div.  916,  140  N.  T.  Supp.  1118. 

In  re  FEDERAL  UNION  SURETY  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. July  11,  1913.)  In  the  matter  of 
the  Federal  Union  Surety  Company.  No  opin- 
ion. Order  directed,  as  stated  in  memorandum 
per  curiam.    Settle  order  on  notice.    See,  also, 

156  App.  DiT.  899,  141  N.  X.  Supp.  1118. 

FEINSOT  et  al.  v.  BURSTEIN.  (Supreme 
Court,  Appellate  Division,  First  Department. 
December  26,  1913.)  Action  Ijy  Morris  Feinsot 
and  others  against  Maurice  J.  Burstein.  No 
opinion.  Application  granted.  Order  signed. 
See,  also,  82  Misc.  Rep.  429,  143  N.  T.  Supp. 
1Q40. 


FERGUSON,  Appellant,  v.  R.  H.  SELLERS 
CO.,  Respondent.  (Supreme  Court,  Appellate 
Division,  First  Department.  December  5, 
1913.)  Action  by  John  Ferguson  against  the 
R.  H.  Sellers  Company.  A.  Stickney,  of  New 
York  City,  for  appellant.  L.  Squires,  of  New 
York  City,  for  respondent  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Order 
filed.  See.  also,  149  App.  Div.  945,  134  N.  Y. 
Supp.  1132.  

FERRY,  Appellant,  v.  CITY  OF  NEW 
YORK,  Respondent.  (Supreme  Court,  Appel- 
late Division,  ~  Second  Department.  December 
31,  1913.)  Action  by  Julia  Ferry  against  the 
City  of  New  York.  No  opinion.  Judgment  and 
order  unanimously  affirmed,  with  oosti. 

FINKELSTEIN  v.  PUNIB.  (Supreme 
Court,  Appellate  Division,  First  Department. 
December  28,  1913.)  Action  by  Herman  Finkel- 
stein  against  Isadore  Punie.  No  opinion.  Ap- 
plication granted.    Order  signed. 

FINLAND,  Respondent,  v.  STRAUSS  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  November  28,  1913.) 
Action  by  John  Finland  against  Nathan  Strauss 
and  others.  L.  E.  Ginn,  of  New  York  City,  for 
appellants.  M.  B.  Kelley,  of  New  York  City, 
for  respondent.  No  opinion.  Judgment  and 
order  reversed,  and  new  trial  ordered,  costs  to 
appellant  to  abide  event,  unless  plaintiff  stipu- 
lates to  reduce  verdict  to  $3,(K)0,  in  which 
event,  judgment,  as  so  modified,  and  order,  af- 
firmed, without  costs.    Settle  order  on  notice. 

FIRST  NAT.  BANK  OF  DETTROIT, 
MICH.,  AppeUant,  v.  HOLLINS  et  al..  Re- 
spondents, ^upreme  Court,  Appellate  Divi- 
sion, Second  Department  December  31,  1913.) 
Action  by  the  First  National  Bank  of  Detroit, 
Mich.,  against  Harry  B.  Hollis  and  others. 

PER  CURIAM.  Order  reversed  as  to  de- 
fendant Govin,  with  $10  costs  and   disburse- 
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menta.  Defendaati'  modon  to  strike  oat  the 
second  amended  complaint  denied,  with  _  (10 
costa.  The  precise  averment  that  the  written 
part  of  the  a^eement  alleged  in  paragraph  19 
IS  contained  in  the  two  letters  set  forth,  and 
that  all  else  beyond  the  terms  of  the  letters  is 
oral,  renders  the  complaint,  as  ao  amended,  anf- 
lidently  definite  and  certain. 


In  re  FISH'S  WILL.  (Snpreme  Gonrt,  Ap- 
pellate EMvision,  Fourth  Department  Norem- 
ber  12,  1913.)  In  the  matter  of  the  proving  of 
the  last  will  and  testament  of  Rnfns  L.  SHsk, 
deceased.  No  opinion.  Decree  affirmed,  with 
costs. 


FITTOTT  Appellant  T.  UNITED  ELEC- 
TRIC LIGHT  &  POWER  CO.,  Respondent 
i Supreme  Court  Appellate  Division,  Second 
>epartment.  December  5,  1913.)  Action  by 
Alexander  Fitton,  as  administrator,  etc.,  of 
Joseph  Fitton,  deceased,  against  the  United 
Electric  Light  &  Power  Company.  No  opinion. 
Judgment  and  order  reversed,  and  new  trial 
granted,  costs  to  abide  the  event  because  of  er- 
ror in  the  charge  of  the  trial  court  at  folio  206, 
See  Lesin  v.  Shapiro,  147  App.  Div.  100,  131 
N.  Y.  Supp.  755;  Coble  v.  Potter,  155  App. 
DiT.  716,  140  N.  X.  Supp.  855. 


FLINT,  Respondent  t.  ABBNDROTH 
BROS.,  Appellant  (Snpreme  Court,  Appellate 
Division,  Second  Department  December  12, 
1913.)  Action  by  Herbert  A.  Flint  against 
Abendroth  Bros.  No  opinion.  Judgment  and 
order  unanimously  affirmed,  with  costs. 


FLORID,  Respondent  t.  ROBINSON,  Ap- 
pellant (Supreme  Court  Appellate  Division, 
First  Department  December  31,  1913.)  Ac- 
tion by  Aitna  Florio,  an  infant,  a^inst  Douglas 
Robinson,  as  receiver,  etc.  F.  J.  Moses,  of 
New  York  City,  for  appellant  F.  L.  Tyson, 
of -Brooklyn,  for  respondent  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Order 
filed. 


FLORIO,  Respondent  t.  ROBINSON,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
First  Department  December  31,  1913.)  Ac- 
tion by  Michael  Florio  against  Douglas  Robin- 
son, as  receiver,  etc  F.  J.  Moses,  of  New  York 
City,  for  appellaiit  F.  L.  Tyson,  of  Brooklyn, 
for  respondent  No  opinion.  Judgment  and 
order  affirmed,  with  costs.     Order  filed. 


FLYNN,  Respondent  ▼■  NEW  YORB^  W.  & 
B.  RY.  CO.,  Appellant  et  aL  (Supreme  Court, 
Appellate  Division,  Second  Department  De- 
cember 81,  1913.)  Action  by  Michael  W.  Flynn 
against  tiie  New  York,  Westchester  &  Boston 
Railway  Company  and  others.  No  opinion. 
Judgment  affirmed,  with  costs.  See,  alsa  154 
App.  Div.  898,  138  N.  Y.  Supp.  1115. 


FOLEY,  Respondent  t.  HICM3INS,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  November  7,  1913.)  Action 
by  Amelia  Foley  against  Louisa  Higgins.  No 
opinion.  Order  affirmed,  with  f  10  oasts  and 
disbuiBementa. 


FOSS,  Respondent,  v.  NEW  YORK  CENT. 
&  H.  R.  R.  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  First  Department  Decem- 
ber 12,  1913.)  AcUon  by  Archibald  C.  Foss 
against  the  New  York  Central  &  Hudson  River 
Railroad  Company.  A.  6.  Fox,  of  New  York 
City,  for  appellant  O.  a  Fox,  of  New  York 
City,  for  respondent  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbunements.  Or- 
der filed. 


FOSTER  et  aL  v.  MORRIS  et  aL  (Supreme 
Court,  Appellate  Division,  Second  Department. 
December  31,  1913.)  Action  by  Frederic  De 
Peyster  Foster  and  another,  as  troOees,  etc., 
against  Helen  Scbermerhorn  Morris  and  oth- 
ers. No  opinion.  Judgment  affirmed,  with  costs 
to  plaintiflEs  respondents,  payable  out  of  the 
trust  fund  in  their  hands  payable  to  the  heirs 
at  law  and  next  of  kin  of  Henry  P.  Kingsland, 
deceased. 


POX,  Respondent,  v.  FOX,  Appellant  (Si- 
pn?me  Court  Appellate  Division,  Second  D^ 
partment.  November  14,  1913.)  Action  by 
Hazel   Frances  Fox   against   David   Fox. 

PER  CURIAM.  There  is  no  allegation  in 
the  complaint  that  the  disease  of  epilepsy  h£< 
any  effect  upon  the  ability  of  the  person  sufferin; 
therefrom  to  disciiarge  every  obligation  of  ti- 
marital  relation  or  that  his  progeny,  if  any. 
will  be  in  any  wise  affected  thereby.  Inter- 
locutory judgment  reversed,  and  demurrer  sus- 
tained, with  leave  to  plaintiff  to  serve  an 
amended  complaint  within  20  daya>  withoc: 
costs. 


FOX  ▼.  LINDEMAN.  (Supreme  Conrt.  Ap- 
pellate Division,  First  Department  KovemN'; 
28.  1913.)  Action  by  Henry  Fox  against  Sam 
nel  Lindeman.  No  opinion.  Application  de- 
nied, with  $10  costs.  Order  signed.  See,  also. 
143  N.  Y.  Supp.  728. 


FRANCO-AMERICAN  BAKING  CO.  t. 
RAUB  et  aL  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  December  26,  IQIZ.' 
Action  by  the  Franco-American  Baking  Com- 
pany against  Herman  Raub  and  others.  N ' 
opinion.  Motion  to  dismiss  appeal  (from  141' 
N.  Y.  Supp.  276)  granted,  with  |lO  coBta.  Or- 
der filed. 


FRANK,  Respondent,  v.  FRANK,  Appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department  December  5,  1913.)  Action  bj 
Bertha  Frank  against  Moses  Franlc.  No  opin- 
ion.   Judgment  affirmed  by  default,  with  costs. 
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FRANK  T.  ROWLAND  ft  SHAFTO  et  al. 
(Supreme  Court,  Appellate  tHTisioii,  First  De- 
liartment.  November  28,  1913.)  Action  by 
Adam  E^ank  against  Rowland  St  Shaito  and 
p.nother.  No  opinion.  Motion  denied,  with  (10 
posts.  Order  filed.  See,  alao,  144  N.  Y.  Bnpp. 
HIT. 


FRANK,  Respondent,  t.  ROWLAND  4 
SHAFTO,  Inc.,  Appellant  (Supreme  Court, 
.Vppellate  Division,  First  Department  Novem- 
ber 28,  1M3J  Action  by  Adam  Frank  against 
Rowland  &  Sbafto,  Incorporated.  J.  V.  Judge, 
of  New  York  City,  for  appellant.  I*  Q.  Rosen- 
blatt, of  New  York  City,  for  respondent  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.  Order  filed.  See,  alao,  144  N. 
Y.  Snpp.  HIT.         

FRANK  V.  ROWLAND  &  SHAFTO  et  aL 

(Supreme  Court,  Appellate  Division,  First  De- 
partment November  28,  1913.)  Action  bf 
Adam  E^nk  against  Rowland  &  Shafto  and 
another.  No  opinion.  Motion  granted.  Older 
filed.    8«^  alao,  144  N.  Y.  Snpp.  1117. 

FREUND,  Appellant  ▼.  MBLLILO  CONST. 
CO.,  Respondent  (Supreme  Court  Appellate 
Division,  First  Department  December  5, 
1913.)  Action  by  Emanuel  Freund  against 
the  Mellilo  Construction  Company.  J.  Fried- 
man, of  New  York  City,  for  appellant.  A.  B. 
(ireenbeix,  of  New  York  City,  tor  respondent 
No  opinion.  Order  affirmed  with  costs.  Order 
filed. 


OABRTBIi,  Appellant,  y.  GABRIEL  et  aL, 
Respondent*.  (Supreme  (3ourt,  Appellate  Divi- 
sion, Second  Department.  December  12,  1913.) 
Action  by  William  Gabriel  against  Barbara  Ga- 
briel and  others,  Mamie  Mangold  and  Frank 
X.  Fritz,  appellants.  No  opinion.  Judgment 
(79  Misc.  Rep.  346,  139  N.  Y.  Supp.  778)  af- 
firmed, with  costs  to  the  respondents,  on  the 
opinion  of  Mr.  Justice  Crane  at  Special  Term. 


GALLAGHER,  Respondent  r.  ROYAL 
MAIL  STEAM  PACKET  CO.,  Appellant 
1  Supreme  Court  Appellate  Division,  Elrst  De- 
partment. December  19,  1913.)  Action  by  Wil- 
liam L.  Gallagher  aralnst  the  Royal  Mail  Steam 
Packet  (3ompnny.  J.  P.  Kirlin,  of  New  York 
<''it7,  for  appellant  J.  M.  Gardner,  of  New 
York  City,  for  respondent  No  opinion.  Judg- 
ment and  older  affirmed,  with  costs.  Order 
filed. 


OANOW,  Respondent,  v.  MORGAN  et  aL, 
Appellants.  (Supreme  Ciourt,  Appellate  Divi- 
sion, Third  Department  November  26,  1913.) 
Action  by  Isaac  C.  Ganow  against  Luella  D. 
Willcox  Morgan  and  others,  impleaded  with  the 
W.  H.  Dunne  Company. 

PER  CURIAM.  Order  affirmed,  with  $10 
-costs  and  disbursements. 

LYON,  J.,  dissents. 


GARDNER  et  al.,  Bespondenti,  r.  KELLY, 
Appellant,  et  aL  (Supreme  Ooart,  Appellata 
Division,  First  Department  November  21, 
1913.)  Action  by  John  M.  Gardner  and  others 
against  Ann  Kelly,  as  administratrix,  impleaded 
with  John  Q.  Adams.  B.  D.  Whedon,  of  New 
York  City,  for  appellant  J.  Deyo,  of  New 
York  City,  for  respondents.  No  opinion.  Judg- 
ment affirmed,  with  costs.  Order  filed.  See, 
also,  144  N.  Y.  Supp.  1117. 

GARDNER  et  al.  r.  KBLLY  et  aL  (Sapreme 
Conrt  Appellate  Division,  First  Department 
December  26,  1913.)  Action  b^  John  M.  Gard- 
ner and  others  against  Ann  ^elly,  as  adminis- 
tratrix, and  others.  No  opinion.  Motion  denied, 
without  costs.  Order  filed.  Bee,  also,  144  N. 
Y.  Snpp.  1117. 


OARTH  et  aL  r.  CLOPTON  et  al.  (Sapreme 
Court '  Appellate  Division,  Second  Department 
November  7,  1913.)  Action  by  Lillie  P.  Garth, 
individually,  etc.,  and  others  against  William 
Garth  Clopton  and  others.  No  opinion.  Mo- 
tion to  dismiss  appeal  denied,  without  costs,  on 
condition  that  appellants  perfect  their  appeal, 
place  the  case  on  the  calendar  for  the  December 
term,  and  be  ready  for  argument  when  reach- 
ed; otherwise,  motion  granted,  with  costs. 

Q.  H.  PETERS  COj  Appellant  v.  ST.  JO- 
SEPH'S ROMAN  CATHOLIC  CHURCH  SO- 
CIETY OF  PERRY,  WYOMING  COUNTY, 
Respondent  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department.  November  12,  1913.) 
Action  by  the  O.  H.  Peters  Company  against 
the  St  Joseph's  Roman. Catholic  Church  Society 
of  Perry,  Wyoming  County,  N.  Y.  No  opinion. 
Judgment  affirmed,  with  costs.  See,  also,  146 
App.  Div.  907,  m  N.  Y.  Supp.  1153. 

GILBERT,  Appellant,  v.  ADAMS,  Respond- 
ent (Supreme  Court.  Appellate  Division,  First 
Department  November  28,  1913.)  Action  by 
Marguerite  Gilbert  against  Isabella  V.  Adams. 
C.  C.  Roberts,  of  New  York  City,  for  appel- 
lant C.  H.  Slease,  of  New  York  City,  for  re- 
spondent No  opinion.  Judgment  and  order 
affirmed,  with  costs.  Order  filed.  See,  also,  146 
App.  Div.  864,  181  N.  Y.  Supp.  787. 

GLENDENING,  Respondent,  v.  WESTERN 
UNION  TEL.  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  First  Department.  Novem- 
ber 28,  1913.)  Action  by  George  O.  Glenden- 
ing  against  the  Western  Union  Telegraph  (Com- 
pany. A.  T.  Benedict  of  New  York  City,  for 
appellant  O.  O.  Battie,  of  New  York  City,  for 
respondent  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.  Order  filed.  See, 
also,  144  N.  Y.  Supp.  1117. 


GLENDENING  v.  WESTERN  UNION  TEL- 
EGRAPH CO.  (Supreme  Court  Appellate  Di- 
vision, First  Department  December  12,  1913.) 
Action  by   George  O.   Olendening  against  the 


Digitized  by 


Google 


1118 


144  MBW  YORK  BUPPLBHENT 


Western  Union  Telegraph  Company.  No  opin- 
ion. Motion  denied,  without  costs.  Settle  order 
on  notice.    See,  also,  144  N.  T.  Snpp.  1117. 


GNECCO,  Respondent,  ▼.  PBDERSEN,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  December  19,  1913.)  Ac- 
tion by  James  Onecco  against  Hans  F.  Feder- 
sen.  No  opicion.  Judgment  and  order  reversed, 
and  new  trial  granted,  costs  to  abide  the  event, 
on  the  ground  that  the  verdict  is  against  the 
clear  weight  of  evidence.  See,  also,  155  App. 
Dlv.  914,  140  N.  Y.  Supp.  1121. 


GODBSEY  ▼.  CUFF  et  al.  (Supreme  Court, 
Appellate  Division,  Second  Department  No- 
vember 28,  1913.)  Action  by  Frank  Oodesky 
against  Elizabeth  A.  Cuff  and  others. 

FEB  CURIAM.  The  original  plans  and  pho- 
tographs, and  such  part  of  the  specifications  as 
pertain  to  stucco  and  plastering,  may  be  pro- 
duced on  the  argument  Order  modified  ac- 
cordingly, and,  as  so  modified,  affirmed,  without 
costs.  See,  also,  167  App.  Div.  937,  142  N.  Y. 
Supp.  1119. 

GOLDSTEIN.  Respondent  T.  NELSON 
BLACK  CONST.  CO.  et  al.,  AppeUants.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment. December  31,  1913.)  Action  by  Lazarus 
Goldstein  against  the  Nelson  Black  Construction 
Company  and  others.  J.  J.  CunninKbam,  of 
New  York  City,  for  appellants.  E.  J.  Kru^,  Jr., 
of  New  York  City,  for  respondent  No  opinion. 
Judgment  affirmed,  with  costs.     Order  filed. 


GONZIRTIS,  Respondent  T.  ARBUCKLE  et 
al.,  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  November  28, 
1913.)  Action  by  Galando  Gonzirtis  against 
John  Arbnckle  and  another.  No  opinion.  Or- 
der affirmed,  without  costs. 


GOODYEAR  t.  H.  J.  KOBHLEB  SPORT- 
ING GOODS  CO.  (Supreme  Court  Appellate 
Division,  First  Department  December  12, 
19130  Action  by  Frank  C.  Goodyear  against 
the  H.  J.  Koehie'L-  Sporting  Goods  Company. 
No  opinion.  Motion  granted.  Order  filed.  See, 
also,  143  N.  Y.  Supp.  1046. 


GRACE,  Respondent,  v.  LONG  ISLAND  R. 
CO.,  Appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  •  December  19, 
1913.)  Action  bv  Carmine  Grace  against  the 
Long  Island  Railroad  Company.  No  opinion. 
Motion  for  reargument  denied,  with  $10  costs. 


GREACEN,  Respondent,  v.  FAKAS,  Appel- 
lant (Supreme  Court,  Appellate  Division,  First 
Department  December  19,  1913.)  Action  by 
Thomas  E.  Oreacen  against  Solomon  L.  Pakas. 
A.  Boelker,  of  New  York  City,  for  appellant. 
a:  B.  Carrington,  of  New  York  City,  for  re- 


spondent     No    opinion.      Judgment   affiriKd 
with  costs.     Order  filed. 


GREATER  NEW  YORK  FILM  CO,  Api.; 
lant  V.  MOTION  PICTURE  PATENTS  CO. 
Respondent  (Supreme  Court,  Appellate  Divi 
sion.  First  Department  December  28,  tst 
Action  by  the  Greater  New  York  Film  Compaq 
against  the  Motion  Picture  Patents  CompiDr 
G.  A.  Rogers,  of  New  York  City,  for  appelli:-. 
Leventritt,  Cook  &  Nathan,  of  New  York  Cip 
for  respondent  No  opinion.  Judgment  affin. 
ed,  with  costs,  on  opimon  in  157  App.  Dir.  !<-, 
142  N.  Y.  Supp.  356.     Order  filed.    Se«,  ais, 

157  App.  Div.  916,  142  N.  Y.  Supp.  1120. 

GREENBERG,  Respondent,  r.  NEW  YORK 
CENT.  &  H.  B.  R.  CO.,  Appellant  (Snprey 
CJourt  Appellate  Division,  First  Departae:-. 
December  31,  1913.)  Action  by  Michael  Gr^e; 
berg,  an  infant  against  the  New  York  Oentrsi 
ft  Hudson  River  Railroad  Company.  J.  An:- 
son,  of  New  York  City,  for  appellant  G.  a 
Mallory,  of  New  York  City,  for  respondent 

PER  CURIAM.  Order  modified,  so  far  as- 
set aside  the  satisfaction  of  the  judgment  ii 
to  authorize  the  issue  of  execution  for  ^.«  ' 
and  interest  and,  as  modified,  affirmed,  withe: 
costs,  on  the  authority  of  Wile  in  v.  Mettop',. 
tan  St  By.  Co.,  80  App.  Div.  5.;,  80  N.  I.  Su 
233,  and  Heiter  v.  Joline,  135  App.  Div.  13, 11. 
N.  X.  Snpp.  819.     Settle  order  on  notice. 

GREENE,  Appellant,  r.  FABER,  RegpoEJ 
ent  (Supreme  Court  Appellate  Division,  f-- 
ond  Department  November  14,  19130  Actii; 
by  Everett  Greene  against  Leander  B.  Yiif 
individually  and  as  receiver,  etc.  No  opinia 
Motion  to  dismiss  appeal  denied,  without  oo)-. 
See,  also,  168  App.  Div.  149,  143  N.  I.  Sap; 
27;  144  N.  Y.  Supp.  111& 

GREENE,  Appellant,  ▼,  FABER,  Bespcnd- 
ent  (Supreme  Court  Appellate  Division.  S«- 
ond  Department.  December  12,  1913.)  Act: : 
by  Everett  Greene  against  Leander  B.  Fabc:. 
individually  and  as  receiver,  etc. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  upon  the  authority  of  Greene  v.  Fabe. 

158  App.  Div.  149,  143  N,  Y.  Snpp.  27.   Sft. 
also,  144  N.  Y.  Supp.  U18. 

JENKS,  P.  J.,  not  voting. 

GREENE  et  aL,  Respondents,  t.  PECK,  At^ 
pellant  (Supreme  Court,  Appellate  Dirisio:. 
Second  Department.  November  7,  1913.)  .V- 
tion  by  Louis  F.  Greene  and  Henry  E.  Kni; ;. 
Jr.,  copartners,  etc.,  against  Annie  E.  Peck.  ^" 
opinion.  Judgment  and  order  reversed,  and  u" 
trial  granted,  coats  to  abide  the  event  on  tv 

f round  that  the  alleged  statements  (plaints 
izbibits  11  and  12)  were  improperly  adauttHd 
in  evidence. 


GREER  et  al..  Respondents,  t.  SMITH.  Ap- 
pellant    (Supreme  Gonrt,  Appellate  Dinsi«>. 
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leeond  Department  December  S,  1913.)  Ac- 
ion  by  Clara  A.  M.  Greer  and  othera  against 
>amael  Smith.  No  opinion.  Judgment  and 
rder  aiBrmed,  vith  costa. 


GKEISSMAN  t.  CITY  OP  NEW  YOEK. 
Supreme  Court,  Appellate  Division,  First  De- 
tartment.  December  26,  1913.)  Action  by 
sak  Greissman  against  the  City  of  New  Yorlc. 
ifo  opinion.  Motion  to  dismiss  appeal  granted, 
nth  $10  costs.     Order  filed. 

GKIFFTN,  Respondent,  v.  CTTNARD  S.  8. 
!o..  Limited,  Appellant  (Supreme  Court  Ap- 
ellate Division,  First  Department.  December 
,  1913.)  Action  by  Patrick  Griffin  against  the 
;anard  Steamship  Company,  Limited.  No  opin- 
>n.  Order  affirmed,  with  $10  costs  and  dis- 
ursementa.  Order  filed.  See,  also,  144  N.  Z. 
iupp.  617. 

GKUNBATJM,    Respondent   r.   BATIMANN, 

ippellant  (Supreme  Court,  Appellate  Division, 
^rst  Department  November  21,  1913.)  Ae- 
ion  by  Julius  Grunbaum  against  Sidney  J. 
Saumann.  E.  L.  Prentiss,  of  New  York  CJity, 
or  appellant.  W.  A.  Shepard,  of  New  York 
Mty,  for  respondent  No  opinion.  Judgment 
nd  order  affirmed,  with  costa.    Order  filed. 

GUHFEIN.  Appellant,  ▼.  BREWSTER.  Be- 
pondent  (Supreme  Court,  Appellate  Division, 
'irst  Department.  December  31,  1913.)  Ac- 
ion  by  Fanny  Gurfein,  an  infant,  against  Helen 
A  Brewster.  O.  L.  Mills,  of  New  York  City, 
or  appellant  E.  J.  Treacj,  of  New  York  City, 
or  respondent.  No  opinion.  Judgment  and  or- 
er  affirmed,  with  costs.     Order  filed. 

HAHN.  Respondent  t.  CONRBID  METRO- 
•OLITAN  OPERA  CO.,  Appellant  (Supreme 
^ourt,  Appellate  Division,  First  Department 
)eoember  31,  1913.)  Action  by  Jeanette  K. 
lahn  against  the  Conreid  Metropolitan  Opera 
Company.  T.  H.  Lord,  of  New  York  City,  for 
ppellant.  S.  J.  Liebeskind,  of  New  York  City, 
or  respondent  No  opinion.  Judgment  and 
rder  affirmed,  with  costs.  Order  filed.  See, 
lao,  135  App.  Div.  916,  119  N.  Y.  Supp.  112T. 


In  re  HANCOCK.  (Supreme  Court  Appel- 
ate Division,  Second  Department  Novemoer 
8.  1913.)  In  the  matter  of  the  application  of 
Villiam  Henry  Hancock  for  admission  to  the 
>ar.  No  opinion.  Application  granted,  and  or- 
er  signed. 


HANLY,  Respondent,  ▼.  H.  S.  HORTON  ft 
30.  et  al.,  Appellants.  (Supreme  Court,  Appel- 
ate Division,  First  Department  December  5, 
913.)  Action  by  Daniel  Hanly,  as  receiver,  etc., 
igainst  H.  S.  Horton  ft  Co.  and  others.  T.  G. 
Moleao,  of  New  York  Citjr,  for  appellants. 
ff.  L.  ^emey,  of  New  York  City,  for  respond- 
mt      No   opinioii.     Judgment    affirmed,    with 


costa.     Order  filed.     See,  also,  150  App.  Div. 
931,  135  N.  Y.  Snpp.  1116. 

HANTAAN  v.  FISHEL  ft  CO.  (Supreme 
Court,  Appellate  Division,  First  Department 
July  11,  1913.)  Action  by  Kate  Hannan 
against   Fishel  ft  Co. 

INGRAHAM,  P.  J.  On  filing  the  stipulations 
mentioned  in  memorandnm,  application  denied; 
otherwise,  application  granted.  Settle  order 
on  notice. 


HANSEN,  Respondent,  ▼.  PIGUERON.  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department  December  31,  1913.)  Ac- 
tion by  Morten  B.  Hansen  against  William  G. 
Pigueron.  No  opinion.  Judgment  and  order 
unanimously  affirmed,  with  costs. 

HARING,  Respondent  v.  BROOKLYN 
HEIGHTS  R.  Co.  et  aL,  AppeUants.  (Supreme 
Court,  Appellate  Division,  Second  Department 
December  31,  1913.)  Action  by  Harriet  E. 
Haring  against  the  Brooklyn  Heights  Railroad 
Company  and  another.  No  opinion.  Judgment 
affirmed,  with  costs. 


HARPER,  Appellant  t.  COHEN,  Respond- 
ent (Supreme  Court  Appellate  Division,  First 
Department.  December  6,  1913.)  Action  .^r 
Emma  F.  Harper  against  Hermann  C!ohen.  G. 
E.  Joseph,  of  New  York  City,  for  appellant 
L.  Mooney,  of  New  York  City,  for  respond- 


E. 

ent     No   opinion. 

costs.    Order  filed. 


Judgment    affirmed,    with 


In  re  HARRIS.  (Supreme  Court,  Appellate 
Division,  First  Deparbnent  November  28, 
1913.)  In  the  matter  of  Michael  H.  Harris. 
No  opinion.  Referred  to  official  referee.  Set- 
tle order  on  notice. 


HART,  Respondent  v-  PITTSBURG  CON- 
TRACTING CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  First  Department  Novem- 
ber 28,  1913.)  Action  by  TiUie  Hart  against  the 
Pittsburg  Contracting  Company.  J.  A.  Good- 
win, of  White  Plains,  for  appellant.  H.  L. 
Scheuerman,  of  New  York  City,  for  respondent. 
No  opinion.  Judgment  and  order  affirmed, 
with  costs.  Order  filed.  See,  also,  144  N.  Y. 
Supp.  1119. 


HART    V.    PITTSBURG    CONTRACTING 

EG.  (Supreme  Court,  Appellate  Diyisiou,  First 
epartment  December  26,  1913.)  Action  by 
Tillie  Hart  against  the  Pittsburg  Contracting 
Company.  No  opinion.  Motion  denied,  with 
$10  costs.  Order  filed.  See,  also,  144  N.  Y. 
Supp.  1119.  

In  re  HARTRIDGE.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  December 
31,  1913.)    In  Oie  matter  of  CUfEord  W.  Hart- 
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ridge.    No  opinion.    The  respondent  may  have 
until  Jannaiy  5,  1914,  to  iasae  the  commission 

£roTided   for  in  the  order  entered  on  Novem- 
er  28.  1013.    See,  also,  158  App.  Diy.  935,  143 
N.  Y.   Supp.  1120. 


HASBEBO  T.  PICBCERS  BROS.  (Supreme 
Court,  Appellate  Dirislon,  First  Department 
December  12,  1913.)  Action  by  Nathan  Has- 
berg  against  Pickers  Bros.  No  opinion.  Mo- 
tion denied,  with  $10  costs.  Order  filed.  See, 
also,  143  N.  X.  Supp.  1121. 

HATCH,  Respondent,  t.  CITY  OF  ELMIRA, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion. Third  Department  Norember  26,  1913.) 
Action  by  Margaret  C.  Hatch  against  the  City 
of  Elmira.  No  opinion.  Judgment  and  order 
unanimously  aflSrmed,  with  costs.  See,  also, 
142  App.  DiT.  174,  126  N.  Y.  Snpp.  863. 

HATCH  et  aL,  Respondents,  t.  HBINZB  et 
aL,  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  November  28,  1918.) 
Action  by  Henry  P.  Hatch  and  another  against 
Otto  C.  Heinze  and  others.  F.  H.  Piatt,  of 
New  York  City,  for  appellants.  J.  A.  Garver, 
of  New  York  City,  for  respondents.  No  opin- 
ion. Judgment  and  order  affirmed,  with  costs. 
Order  filed.  

HATHAWAY  t.  KDINH.  (Supreme  Court, 
Appellate  Division,  First  Department.  Decem- 
ber 26,  1913.)  In  the  matter  of  Galen  B.  Hath- 
away against  Ardolph  L.  Kline.  No  opinion. 
Motion  denied,  with  |10  costs.  Order  filed. 
See,  also,  144  N.  Y.  Supp.  53a 

HAVERTY'S  TAXICABS,  Inc.,  v.  CITY 
OP  NEW  YORK  et  al.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  December 
12,  1913.)  Action  by  the  Haverty's  Taxicabs, 
Incorporated,  against  the  City  of  New  York 
and  others.  J.  W.  Browne,  of  New  York  City, 
for  appellant  A.  R.  Watson,  of  New  York 
City,  for  respondents. 

PER  CURIAM.  Order  affirmed,  with  |10 
costs  and  disbursements.    Order  filed. 

SCOTT,  J.,  diasentB. 

HEILBRUNN  ▼.  NORTH  BRITISH  ft 
MERCANTILE  INS.  CO.  (Supreme  Court, 
Appellate  Division,  First  Department  Novem- 
ber 28,  1913.)  Action  by  Simon  Heilbrunn 
against  the  North  British  ft  Mercantile  Insur- 
ance Company.  No  opinion.  Application  grant- 
ed.    Order  signed. 


In  re  HEINSHEIMER.  (Supreme  Ciourt, 
Appellate  Division,  First  Department  Decem- 
ber 12,  1913.)  In  the  matter  of  Norbert  Hein- 
sheimer.  No  opinion.  Motion  denied,  with 
$10  costs.  Order  filed.  See,  also,  143  N.  Y. 
Supp.  895;  168  App.  Div.  922, 143  N.  Y.  Snpp. 
1121. 


HEMSTREET,  Beapondent,  t.  CHIIiI>&  Ap- 
pellant (Supreme  Court,  Appellate  Divisut. 
Second  Department  November  21,  1913.)  A- 
tion  by  Ralph  E.  Hemstreet  against  Gertrj.: 
E.  Childs.  No  opinion.  Motion  for  rear;: 
ment  denied,  with  $10  costs.  Motion  for  le^<^- 
to  appeal  to  the  Court  of  AK)eals  (from  143  N. 
Y.   Supp.   1121)  denied. 

In  re  HERRMANN.  (Supreme  Conrt,  Apr-' 
late  Division,  First  Department  December  1. 
1913.)  In  the  matter  of  Edward  Hernnsr-. 
No  opinion.  Refered  to  official  referee.  S^- 
tie  order  on  notice.  See,  also,  75  Miac.  Bt; 
599,  136  N.  Y.  Supp.  944. 

HEWLETTS  LAND  ft  IMPROVEMEN- 
CO.,  Appellant,  v.  BURTON,  Respondent  (Su- 
preme Court  Appellate  Division,  Second  !>• 
partment  November  14,  1913.)  Action  by  ti- 
Hewletts  Land  ft  Improvement  Compti.- 
against  Rubert  L.  Barton. 

PER  CURIAM.     Order  modified,  by  reqt.:r 
ing  the  bill  of  particulars  to  set  forth,   first  - 
complete   and  detailed   statement   ahovring  t! 
names  of  each  and  every  creditor  of  the  con'-- 
ration  plaintiff  at  the  time  of  the  transfer 
the  assets  to  defendant  Burton,   together  wi' 
the  amounts  due  to  each -end  every  creditor;  ec-- 
ond,  an   exact  and  detailed   list   of   each   ar 
every  stockholder  of  the  plaintiff  corporati  - 
together  with  the  number  of  sharea  owned  ; 
him,   who   did    not   consent   to    aacb    tracsf- 
third,  an  exact  and  detailed  statement  sho^vir. 
in  what  amounts  the  directors  or  officers  of  t. 
company  were  unsecured  creditors,  or  who  ' 
them   were   indorsers  on  the  outstanding  sr 
unpaid   notes  of  said  company,    and    to  wi 
extent,   and   an   ex&ct  and    detailed    stateQ<: 
showing    in    what    amount   the    president  ai 
general   manager  were   creditors    of   said  c-'' 
pany   for  money  advanced  for    taxes    and  u 
certificates  as  set  forth  in  paragraph  8  of  '-'- 
complaint;  fourth,  an  exact  ana  detailed  sta* 
ment  showing  the  debts  of  the  said  corpora:, 
still  outstanding,   together  with    the   names    ' 
the  creditors  and  the  amounts  due,   as  allep' 
in   paragraph   16   of  the  complaint;     fifth,  : 
exact  and  detailed  statement  setting  forth  '' 
names  and  offices  of  the  present  omcera  of  t' 
corporation,    together   with    the    date   of  &(. 
elections,    respectively,   as   set    forth    in  jaj. 
graph  20   of   the  complaint     As    so   moditV 
the  order  is  affirmed,  without  costa.     Settle  <-- 
der  before  the  Presiding  Justice.    See,  also,  IC' 
App.  Dir.  893,  135  N.  Y.  Supp.  U17. 

HILLIARD  HOTEL  CO.  v.  CrXTT  OF  XE^ 

YORK  et  aL  (Supreme  Court  Appellate  EK"- 
sion.  First  Department  November  21,  191?- 
Action  by  the  Hilliard  Hotel  Gomx>any  axa:r-° 
the  City  of  New  York  and  others.  With  tl 
case  has  been  consolidated  in  this  court  a.'- 
bearing  titles  as  follows:  Waldorf-Astoria  E' 
tel  Co.  V.  City  of  New  York;  Hawk  ft  Wethe: 
bee  V.  Same;  Haverty's  Tazicaba,  Inc.  ? 
Same;  Frawley  Transportation  Go.  t.  Sic» 
Motor  Taximeter  Co.  v.  Same;  Anaerican  Tai 
meter  Co.  v.  Same ;  Imperial  Auto  Co.  v.  Svor 
Garden  Taxicab  Co.  t.  Same;  Oreehey  Sqnar. 
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letd  Oa  T.  Same;  Yellow  Tazlcab  Go.  v. 
lame;  New  Tazicab  &  Auto  Co.  v.  Same ;  Uni- 
ersal  Taximeter  Go.  t.  Same;  Maaon-Seaman 
'ransportation  Co.  t.  Same.  No  opinioni.  Mo- 
ions  to  continue  Injunction  and  for  stay  de- 
ied,  with  |10  coats.     Orders  filed. 

In  re  HOAGLAND.  (Supreme  Court,  Ap- 
ellate Division,  First  Department.  December 
9,  1913.)  In  the  matter  of  Hudson  Hoagland. 
io  opinion.  Motion  denied,  with  $10  costs. 
>rder  filed.     See,  also,  142  N.  Y.  Supp.  462. 

HOFFMAN,  Appellant,  y.  MURRAY,  Re- 
pondent.  (Supreme  Court,  Appellate  Division, 
''irst  Department  November  28,  1913.)  Ac- 
ion  by  George  HoSman  against  John  l^  Mur- 
ay.  L.  Fassler,  of  New  York  City,  for  ap- 
lellant.  N.  Heinsheimer,  of  New  York  City, 
or  respondent  No  opinion.  Judgment  and 
rder  affirmed,  with  costs.  Order  filed.  See, 
Iso.  140  App.  Div.  897,  125  N.  Y.  Supp.  1124; 
.44  N.  Y.  Supp.  1121. 


HOFFMAN  v.  MURRAY.  (Supreme  Court, 
Lppellate  Division,  First  Department  Decem- 
ber 28,  1913.)  Action  by  George  Hoffman 
gainst  John  Li.  Murray.  No  opinion.  Motion 
lenied,  with  (10  costs.  Order  filed.  See,  also, 
44  N.  Y.  Supp.  1121. 

In  re  HOUJNS  et  al.  (Supreme  Court  Ap- 
lellate  Division,  First  Department  December 
!6,  1913.)  In  the  matter  of  Harry  B.  HoUins 
tnd  others.  No  opinion.  Decree  (79  Misc.  Rep. 
!00,  139  N.  Y.  Supp.  713)  affirmed,  with  costs 
o  the  executors,  respondents,  payable  out  of  the 
istate.  .  Order  filed. 


HOLMES  V.  BKUib  (Supreme  Court  Ap- 
>cllate  Division,  First  Department  November 
:8,  1913.)  Action  by  Artemas  H.  Holmes 
igainst  Henry  V.  Bell.  No  opinion.  Motion 
lenied,  with  $10  costs.  Order  filed.  See,  also, 
L43  N.  Y.  Supp.  1122. 


HOPKINS,  Respondent  ▼.  LION  BREW- 
0K.Y  OF  NEW  YORK  CITY,  Appellant,  et  al. 
[Supreme  Court  Appellate  Division,  Second  De- 
partment November  21,  1913.)  Action  by  El- 
len Hopkins  against  the  Lion  Brewery  of  New 
fork  City  and  another.  No  opinion.  Judg- 
nent  and  order  reversed,  and  new  trial  granted, 
;ost8  to  abide  the  event  unless  within  20  days 
plaintiff  stipolate  to  reduce  the  amount  of  the 
rerdict  to  the  sum  of  $3,000,  in  which  case  the 
judgment  aa  modified,  and  order,  are  unani- 
mously affirmed,  without  costs. 

HOPKINS,  Respondent,  ▼.  UON  BREW- 
ERY OF  NBIW  YORK  CITY,  Appellant  et  al. 
(Supreme  Court  Appellate  Division,  Second  De- 
partment November  21,  1913.)  Action  by 
Martin  Hopkins  against  the  Lion  Brewery  of 
New  Yoric  City  and  another.  No  opinion. 
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Judgment  and  order  nnanlmonsly  affirmed,  with 
costs. 


HOPPER,  Appellant,  y.  BOEHME,  Respond- 
ent (Supreme  Court,  Appellate  Division,  First 
Department  December  5,  1913.)  Action  by 
John  J.  Hopper  against  Oustav  F.  Boehme.  P. 
Carpenter,  of  New  York  City,  tor  appellant 
H.  Swain,  of  New  York  City,  for  respondent 
No  opinion.  Judgment  affirmed,  with  costs. 
Order  filed. 


HORENSTEIN,  Respondent,  t.  MARKS  et 
al.,  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  November  21, 
1913.)  Action  by  Joseph  Horenstein  against 
John  Marks  and  another. 

PESl  CURIAM.  Order  reversed,  with  |10 
costs  and  disbursements,  and  motion  to  vacate 
order  for  the  examination  of  the  defendants  be- 
fore trial  granted,  with  $10  costs,  upon  the  au- 
thority of  Vogel  Co.  V.  Backer  Construction  Co., 
148  App.  Div.  639,  133  N.  Y.  Supp.  225;  Weeks 
V.  Whitney,  148  App.  Div.  621  Jffl.  N.  Y.  Supp. 
408 ;  Segschneider  v.  Waring  Hat  Manufactur- 
ing Co.,  134  App.  Div.  217,  118  N.  Y.  Supp. 
1000;  Scbulte  v.  Petruzzi,  153  App.  Div.  889, 
137  N.  Y.  Supp.  1103. 

HUGHES,  Appellant,  v.  ARMBBUSTEB  et 
al.,  Respondenta  (Supreme  Court  Appellate 
Division,  First  Department  December  31, 
1913.)  Action  by  Percy  A.  Hughes  against 
Charles  Armbruster  and  others.  A.  H.  Good- 
man, of  New  York  City,  for  appellant  S.  H. 
Cohen,  of  New  York  City,  for  respondents.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs.    Order  filed. 


HUGH  McLEAN  LOMBER  CO..  Respond- 
ent ▼•  P.  MICHEL  &  CO.,  Appellant  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment November  19,  1913.)  Action  by  the 
Hugh  McLean  Lomber  Company  against  P. . 
Michel  &  Co.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 


HUNT  et  aL,  Respondents,  ▼.  HEATH,  Ap- 
pellant et  aL  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  December  19,  1913.) 
Action  by  Wallace  Hunt  and  another  against 
Henry  G.  K.  Heath  and  others.  No  opinion. 
Judgment  and  order  affirmed,  with  costs. 

In  re  IMPERATORI.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  November 
28,  1913.)     In  the  matter  of  Reginald  J.  Im- 

geratori.      No   opinion.      Application    granted, 
ettle  order  on  notice.    See,  also,  162  App.  Div. 
86, 136  N.  Y.  Supp.  676. 

IRWIN,  Respondent  ▼.  ELLIS,  Appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
portment December  5,  1913.)  Action  by 
Charles  P.  Irwin  against  Charles  H.  Ellis,  Jr. 
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No  opinion.    Judgment  and  order  noanimonsly 
affirmed,  with  coeta. 


IVESON,  Respondent,  r.  UNITED  TRAC- 
TION CO.,  Appellant.  (Supreme  Court,  Appel- 
late Division,  Third  Department.  November  26, 
1913.)  Action  by  Edgar  A.  Iveson,  an  infant, 
by  Henry  T.  Iveson,  his  guardian  ad  litem, 
against  the  United  Traction  Company.  No 
opinion.  Motion  denied.  See,  also,  143  N.  Y. 
Suppw  1077. 

JANDREJW,  Appellant,  t.  EDER,  Respond- 
ent (Supreme  Court,  Appellate  Division,  First 
Department  December  5,  1913.)  Action  by 
Alexander  Jandrew  against  Lizzie  BVler.  L. 
Fassler,  of  New  York  City,  for  appellant  V. 
H.  Smith,  of  New  York  City,  for  respondent. 
No  opinion.  Ordera  affirmed,  with  costs.  Order 
filed. 


JOHN  MUISTBIN  CO.,  Respondent,  ▼. 
BANZHAF,  Appellant,  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department  Decem- 
ber 19,  1913.)  Action  by  the  John  Mnlstein 
Company  against  Albert  H.  T.  Banzhaf,  im- 
pleaded with  others.  F.  W.  Murphy,  of  New 
York  City,  for  appellant  W.  Qodnick,  of  New 
York  City,  for  respondent  No  opinion.  Judg- 
ment affirmed,  with  costs.    Order  filed. 

JOHNSON,  Appellant,  t.  ISAACS  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
First  Department  November  28,  1913.)  Ac- 
tion by  Charles  F.  H.  Johnson  against  Lewis 
M.  Isaacs  and  others.  J.  V.  Judge,  of  New 
York  City,  for  apxiellant  L.  G.  Rosenblatt,  of 
New  York  City,  for  respondents.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. Order  filed.  See,  also,  149  App.  Div. 
640,  183  N.  Y.  Supp.  996. 

JOHNT,  Respondent,  v.  STONE,  Appellant 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment November  19,  1913.)  Action  by 
Catherine  C.  Johnt  against  Sarah  C.  Stone. 

PER  CURIAM.  Order  reversed,  without 
costs,  except  disbursements,  and  motion  to  dis- 
miss the  complaint  granted.  Held,  that  the  de- 
lay in  the  prosecution  of  the  action  was  unrea- 
sonable, and  in  view  of  the  reversal  of  the  judg- 
ment and  the  death  of  the  defendant's  husband, 
with  whom  all  of  the  business  out  of  which  the 
matters  in  controversy  arose  was  transacted,  the 
order  denying  the  motion  should  be  reversed 
and  the  complaint  dismissed,  but  without  costs, 
except  disbursements,  as  a  full  bill  of  costs  is 
awarded  upon  the  reversal  of  the  judgment. 
See,  also,  144  N.  Y.  Supp.  1122. 

JOHNT,  Respondent  v.  STONE,  Appellant 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment November  19,  1913.)  Action  by 
Catherine  C.  Johnt  against  Sarah  C.  Stone. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, with  costs.    Held,  that  a  verdict  should  not 


have  been  directed  for  the  plaintiff;  -tiiat  it 
best,  the  case  made  by  the  plaintiff  was  for  tlit 
jury.  A  new  trial  should  not  be  granted,  {or 
the  reason  that  the  order  denying  defenduf! 
motion  to  dismiss  the  complaint  for  unreaaoi- 
able  delay  in  prosecuting  the  action  should  be 
reversed,  and  the  complaint  dismissed.  &st. 
also,  144  N.  Y.  Supp.  1122. 


In  re  JOSCELYN  STABLE  CO.  (Snpranf 
Court,  Appellate  Division,  First  Dep&rtmet;. 
November  28, 1913.)  In  the  matter  of  the  Josc«^ 
lyn  Stable  Company.  No  opinion.  Motion  it 
nied,  with  $10  costs.    Order  filed. 


KATZ  T.  KATZ  et  al.  (Supreme  Court,  A;- 
pellate  Division,  Second  Department  NoreiC' 
ber  21,  1913.)  Action  by  Amelia  Eatz  agai:-; 
Sigmund  Katz  and  others.  No  opinion.  Jcil.- 
ment  (80  Misc.  Rep.  170,  140  N.  Y.  Supp.  9T1 
affirmed,  with  costs. 


KATZ,  Appellant  v.  MATTHEWS,  EespoV. 
ent  (Supreme  Court,  Appellate  Division,  Fi:>' 
Department  November  28,  1913.)  Action  t 
Bernard  Katz  against  Edward  R.  Matthe«' 
W.  G.  Stanton,  of  New  York  City,  for  ap[t 
lant  W.  E.  Sims,  of  New  York  City,  for  i- 
spondent 

PER  CURIAM.  Judgment  affirmed,  viu 
costs,  with  leave  to  plaintiff  to  amend  on  tK- 
ment  of  costs.    Order  filed. 

LAUGHLIN,  J.,  dissents. 


KATZ,  Respondent,  ▼.  MATUS,  AppelUi' 
(Supreme  Court  Appellate  Division,  Second  I' 
partment  December  31,  1913.)  Action  t 
William  P.  Katz  against  Michael  Matus.  N 
opinion.  Judgment  and  order  affirmed,  r:. 
costs. 


KAUFMAN,  Respondent  T.  KNICKEE 
BOCKEB  ICE  CO.,  Appellant  (Snpre-^ 
Court,  Appellate  Divirion,  First  Departtif:' 
December  19,  1913.)  Action  by  Jacob  Kac 
man,  an  infant,  against  the  Knickerbocker  I"! 
Company.  F.  M.  Thompson,  of  New  York  Ci:'. 
for  appellant  E.  A.  Scott,  of  New  YorkCi;, 
for  respondent.  No  opinion.  Judgment  ui 
order  affirmed,  with  costs.    Order  filed. 

KEEGAN,  Respondent  ▼.  I/)RD  ELE'' 
TRIG  CO.,  Appellant.  (Supreme  Court,  ir 
pellate  Division,  Second  Department  Xotp 
ber  7,  1913.)  Action  by  John  H.  Keerai.  m 
administrator,  etc.,  of  John  H.  Keegan.  Jr,  cr 
ceased,  against  the  Lord  Electric  Compir- 
No  opinion.  Judgment  and  order  unanimou- 
affirmed,  with  costs.  See,  also,  157  App.  U-- 
927,  142  N.  Y.  Supp.  1126. 

KEELER'S  VANS,  Inc.,  v.  PAPA  et  al  P: 
preme  Court,  Appellate  Division,  Second  1" 
partment     November  7,  1913.)     Action  bj  tb 
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Ceeler's  Vans,  Incorpotated,  Kgalnst  Faaqnale 
'apa  and  others. 

FEB  CURIAM.  Order  reversed,  with  $10 
osts  and  disbursements,  and  motion  denied, 
rith  $10  costs,  on  the  ground  that  the  complaint 
Ills  to  establish  an  apparent  right  to  or  inter- 
st  is  the  property,  and  that  the  omission  can- 
ot  upon  this  application  be  anpplied  by  snpple- 
lentary  affidaTita.  This  determination  is  with- 
ut  prejudice  to  a  renewal  upon  a  complaint 
rhich  shows  ownership  of  the  mortgage  in  the 
laintiS. 


In  re  KBXSICO  BESERVOIB  (Section  4). 
Supreme  Court,  Appellate  Division,  Second  De- 
artment.  November  21,  1913.)  In  the  matter 
f  the  Kensico  Reservoir  (section  4).  No  opin- 
io.    Motion  granted.    - 


KEVB  ▼.  COLUMBIA  KID  MFG.  CO.  (8n- 
ireme  Court,  Appellate  Division,  First  Depart- 
aent.  November  28,  1913.)  Action  by  Max 
Ceve  against  the  Columbia  Kid  Manufacturing 
Company.  No  opinion.  Motion  denied.  Order 
lied.    See,  aUo,  143  N.  T.  Supp.  1125. 

KIIiSHEIMEB  ▼.  KENDAL  et  aL  (Su- 
ireme  Court.  Appellate  Division,  Second  De- 
lartment.  November  21,  1913.)  Action  by 
ames  B.  EQlsheimer,  Jr.,  against  Louis  Kendal 
.nd  others. 

PER  CURIAM.  Motion  for  reargument  of 
dotion  for  stay  granted,  and  motion  set  down 
or  hearing  on  the  first  day  of  the  December 
erm.  Motion  to  dismiss  appeal  granted  as  to 
leorge  W.  Herbert,  and  reserved  as  to  Caroline 
>.  Stetler  until  the  first  day  of  the  December 
erm,  when  it  is  ordered  to  be  heard  with  the 
ppeal.  See,  also,  143  N.  Y.  Supp.  1125,  144 
f.  y.  Supp.  1123. 


KILSHEIMEB  v.  KENDAL  et  aL  Appeal 
f  STETLEB.  (Supreme  Court.  Appellate  Di- 
ision.  Second  Department.  December  19, 1913.) 
Action  by  James  B.  Kilsheimer,  Jr.,  against 
x>uis  Kendal  and  others.  No  opinion.  Order 
ffirmed,  with  $10  costs  and  disbursements,  and 
tay  of  proceedings  vacated.  See,  also,  144  N. 
f.  Supp.  1123.  ^ 


KING  et  aL,  Appellants,  r.  KAT  et  al.,  Re- 
pondents.  (Supreme  Court,  Appellate  Divl- 
ion,  Second  Department.  November  21,  1913.) 
Action  by  Charles  King  and  another  against 
Harence  Kay  and  others.  No  opinion.  Motion 
lenied,  on  condition  that  the  appellants  perfect 
heir  appeal,  place  the  case  on  the  December 
alendar,  and  be  ready  for  argument  when  reacb- 
d;   otherwise,  motion  granted,  with  costs. 


KLANG,  Respondent,  ▼.  BEITLER,  Appel- 
ant et  ah  (Supreme  Court,  Appellate  Division, 
first  Department  December  6,  1913.)  Action 
ly  Philip  Klang  against  Meyer  Beitler,  implead- 
4  with  others.    1.  Schmal,  of  New  York  City, 


for  appellant.  H.  Fearlman,  for  respondent. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements,  with  leave  to  defendant  to  with- 
draw demurrer  and  to  answer,  upon  payment 
of  costs  in  this  court  and  in  the  court  below. 
Order  filed. 


KLEIN  et  al..  Respondents,  t.  DAVID  et  aL, 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  December  5,  1913.) 
Action  by  Edward  Klein  and  others  against 
Emanuel  David  and  others.  A.  G.  Meyer,  of 
New  York  City,  for  appellants.  J.  Canter,  of 
New  York  City,  for  respondents.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. Order  filed.  See,  also,  156  App.  Div. 
893,  141  N.  Y.  Supp.  899. 

KLEIN,  Appellant,  v.  MILLER,  Respondent 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment November  7,  l9l3.)  Action  by  Peter 
J.  Klein  against  Harry  Miller.  No  opinion. 
Motion  to  dismiss  appeal  denied,  on  condition 
that  plaintiff  perfect  his  appeal,  place  the  case 
on  the  calendar  for  the  December  term,  and  be 
ready  for  argument  when  reached;  otherwise, 
motion  granted,  with  $10  costs.    ' 

KLEIN  ▼.  UTZ.  (Supreme  Court,  Appellate 
Division,  First  Department  December  26, 
1913.)  Action  by  Peter  Klein  against  Emma 
Utz.  No  opinion.  Application  denied,  with  $10 
costs.  Order  signed.  See,  also,  143  N.  Y. 
Supp.  1099. 


KLINE,  Respondent,  v.  NEW  JERSEY  4 
N.  Y.  R.  CO.,  Appellant  (Supreme  Court  Ap- 
pellate Division,  First  Department  December 
5,  1913.)  Action  by  Walter  F.  Kline  against 
the  New  Jersey  &  New  York  Railroad  Com- 
pany. W.  C.  Cannon,  of  New  York  City,  for 
appellant  W.  C.  Beecher,  of  New  York  City, 
for  respondent  No  opinion.  Judgment  and 
order  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  event,  upon  the 
ground  that  there  is  no  evidence  to  sustain  a 
finding  of  the  defendant's  negligence  or  of  the 
plaintiff's  freedom  from  contributory  negligence. 
Settle  order  on  notice. 

KNAPP,  Respondent,  v.  BARRETT,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
First  Department  December  5,  1913.)  Action 
by  Alois  Knapp  against  William  M.  Barrett  as 
president,  etc.  E.  C.  Sherwood,  of  New  York 
City,  for  appellant.  T.  G.  Pnoleau,  of  New 
York  City,  for  respondent. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs.    Order  filed. 

SCOTT  and  DOWLING,  JJ,  dissent 

KOEHLER,  Respondent,  ▼.  TILLAGE  OF 
ALBION,  Appellant  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  November 
19,  1913.)  Action  by  Belle  Koehler  against  the 
Village  of  Albion.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 
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KOLMS,  Regpondent,  t.  BUPFAIO  UNION 
TERMINAL  R.  CO.,  Appellant  (Sapreme 
Court,  Appellate  Division.  Fourth  Department 
November  19,  1918.)  Action  by  Julia  KoUia,  aa 
administratrix,  etc.,  against  the  Bnffalo  Union 
Terminal  Railroad  Company.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbunements. 
See,  aUo,  157  App.  Div.  903, 142  N.  X.  &  1128. 


EORNBLUTH.  Respondent,  t.  ISAACS  et 
aL,  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  December  26,  1913.) 
Action  by  Abraham  Kombluth  against  Edward 
A,  Isaacs  and  others.  H.  L.  Scheuerman,  of 
New  York  City,  for  appellants.  N.  D.  Stern,  of 
New  York  City,  for  respondent  No  opinion. 
Judgment  and  order  affirmed,  with  costs.  Order 
filed.  See,  also,  149  App.  Div.  108,  133  N.  Y. 
Supp.  737. 


KOUPAIi,  Appellant,  ▼.  MAYER,  Respond- 
ent (Supreme  Court  Appellate  Division,  First 
Department  November  28,  1913.)  Action  by 
Alethea  Koupal  against  Marcus  Mayer.  J.  S. 
Sumner,  of  New  York  City,  for  appellant  W. 
F.  Goldbeclc,  of  New  York  City,  for  respondent 
No  opinion.  Judgment  and  order  affirmed,  with 
costs.    Order  filed. 


KUNTZB  ▼.  PRAGNELL.  (Supreme  Court, 
Appellate  Term,  First  Department  December 
30,  1913.)  Appeal  from  Municipal  Court,  Bor- 
ough of  Manhattan,  First  District  Action  by 
Charles  Kuntze  against  Agnes  M.  Pn^cnelL 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Reversed,  and  new  trial  ordered.  Joseph 
Fennelly,  of  New  York  Ci^  for  appellant 
Robert  S.  Patterson,  of  New  York  City,  for  re- 
spondent 

SEABURY,  J.  The  plaintiff  sues  to  recover 
commissions  alleged  to  have  been  earned  as  a 
broker.  The  plaintiff  claims  that  he  was  em- 
ployed to  secure  a  person  willing  to  exchange 
property  which  he  owned  for  property  which 
he  claims  the  defendant  described  to  him.  It 
does  not  appear  that  the  defendant  owned  the 
property  to  be  exchanged,  or  that  she  sustained 
any  relation  to  it  other  than  that  of  broker. 
Moreover,  the  proof  does  not  show  that  the 
plaintiff  procured  a  person  willing  to  make  the 
exchange  upon  the  terms  that  the  defendant 
specified.  The  evidence  is  vague  and  general, 
and  fails  to  establish  in  any  satisfactory  man- 
ner that  the  plaintiff  was  authorized  to  act  as 
broker,  or  that  he  performed  services  entitling 
him  to  recover.  Judgment  reversed,  and  new 
trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event    All  concur. 


KURNICK,  Respondent,  t.  GREENBAUM, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  December  6,  1913.) 
Action  by  Nathan  Kumick  against  Lena  Green- 
baum.  No  opinion.  Motion  granted,  with 
costs.  ' 


EWIESIBM,  Bemondent,  r.  SGHNBIDER 
et  al.,  Appellants.  (Supreme  Gonrt,  Appellate 
Division,  Second  Department  December  Iz, 
1913.)  Action  by  Michael  Kwiesien,  an  in- 
fant, by  Maikr  Daytoiw,  his  guardian  ad  litem, 
against  Florian  Schneider  and  others,  copart- 
ners, etc  No  opinion.  Judgment  and  order  of 
the  County  Court  of  Kings  Connty  reversed, 
and  new  trial  ordered,  costai  to  abide  the  event 
for  errors  in  charge  at  folios  160  to  153  of  the 
case  on  appeaL 


In  re  EYDB.  (Supreme  Gonrt,  Appellate  Di- 
vision, First  Department  December  31.  1913.) 
In  the  matter  of  Charles  H.  Kyde,  an  attorney. 

PER  CURIAM.  Motion  granted.  Settle  at- 
der  on  notice. 

INGRAHAM,  P.  J.,  dissents. 

LAKIN,  Respondent  t.  EfBALY,  AppelUnt 
(Supreme  Court  Appellate  Division,  Second  De- 
partment November  21,  1913.)  Action  br 
Oliver  Lakin  against  Patrick  J.  Healy.  No 
opinion.  Judgment  and  order  nnanimoosly  af- 
firmed, with  costs. 


In  re  LAMBORN.  (Supreme  Court,  Appel- 
late Division.  Second  Department  Decembft 
5,  1913.  In  the  matter  of  Leebert  L>.  Lam- 
bom,  an  attorney.  No  opinion.  Motion  grant- 
ed, and  respondent's  name  stricken  from  th« 
roll  of  attorneys. 


In  re  LANCASHIRE.  WILCOX.  Appellant, 
V.  AMERICAN  SURETY  CO.,  RespondenL 
(Supreme  Court,  Appellate  Division,  Second 
Department  December  19, 1913.)  In  the  mat- 
ter of  Norman  F.  Lancashire,  committee,  etc. 
of  Amelia  Agnes  Lancashire,  an  incompetrD: 
person.  Proceeding  by  Charleii  F.  Wilcox,  spe- 
cial guardian,  etc,  against  the  American  Sure- 
ty Company.  No  opinion.  Motion  granted, 
without  costs.  ___-^ 

In  re  LANE.  (Supreme  Court,  Appella'e 
Division,  Second  Department  December  12. 
1913.)  In  the  matter  of  the  application  of 
Eugene  W.  Lane  to  review  the  threatened  ac- 
tion of  the  Democratic  County  Committee  of 
Suffolk  Connty,  N.  Y.,  respecting  the  filling  <i 
certain  vacancies  in  its  meml>ership.  No  opin- 
ion. Order  affirmed,  with  $10  oosta  and  dis- 
bursements. _____ 

In  re  LA  RUB.  FORSYTHE  r.  CAMERON. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment December  26,  1913.)  In  the  matter 
of  Charles  La  Rue,  an  attorney.  Action  by 
John  Forsythe  against  Alexander  Cameroa, 
Jr.  O.  La  Rue,  of  New  York  Cil7,  for  appel- 
lant O'Brien,  Boardman  &  Piatt  and  J.  F. 
Forrester,  all  of  New  York  City,  for  respond- 
ent No  opinion.  Order  afiSrmed,  with  $10 
costs  and  disbursements.     Older  filed. 

LATTEY.  Respondent,  ▼.  CORSE  PAYTOK 
AMUSEMENT     CO.,     Appellant.       (Snpreow 
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Jourt,  Appellate  Dlvlalon,  Second  Department 
)ecember  31,  1913.)  Action  by  Dora  Lattey 
gainst  tbe  Cone  Payton  Amusement  Com- 
any.  No  opinion.  Judgment  and  order  nnan- 
moualy  affinned,  with  costs. 


liAWRBNCE  BROS.,  Inc.,  ▼.  CHIAN- 
SONE.  (Supreme  Court,  Appellate  Division, 
Second  Department.  November  21,  1913.)  Ac- 
ion  by  tawrenee  Bros.,  Incorporated,  asainst 
lose  ChJangone.  No  opinion.  Motion  for  an 
ojunction  and  a  stay  of  proceedings  denied, 
rith  $10  costs  and  temporary  stay  vacated. 


liAZAEUS,    Eespondent,   t.   McCONVILLB 

t  aL,  Appellants.  (Supreme  Court,  Appellate 
Mvision,  Second  Department.  November  28, 
913.)  Action  by  Maxwell  Lasams  against 
dary  Agnes  McConville  and  others.  No  opin- 
on.     Judgment   affirmed,   with   costs. 

LEE,  Respondent,  v.  LAVIGNA,  Appellant 
Supreme  Court  Appellate  Division,  Second 
department  November  7,  1913J  Action  by 
3enry  Lee  against  Frederick  Lavigna.  No 
ipinion.  Judgment  and  order  of  tbe  County 
jourt  of  Westchester  County  unanimously  af- 
irmed,  with  costs.  See,  also,  144  N.  X.  Snpp. 
.126.  

LEE,  Beepondent  t.  LAVIGNE,  Appellant 
[Supreme  Court  Appellate  Division,  Second 
Department  December  6,  1913.)  Action  by 
Btenry  Lee  against  Freaericic  Lavigne.  No 
>pinion.  Motions  denied,  without  costs.  See, 
ilso,  144  N.  y.  Supp.  1126. 

LBISE,  Respondent  ▼.  ROCHESTER,  S.  ft 
S.  R.  CO.,  Appellant  (Supreme  Court  Appel- 
ate Division,  Fourth  Department  November 
12,  1913.)  Action  by  Florence  Leise,  as  ad- 
ninistratriz,  etc.,  af^ainst  the  Rochester,  Syra- 
cuse &  Eastern  Railroad  Company.  No  opin- 
ion. Motion  for  leave  to  appeal  to  Court  of 
iLppeals  (from  143  N.  Y.  Supp.  1126),  denied, 
irith  $10  costs. 

LEONE  V.  GRAY  et  aL  (Supreme  Court  Ap- 
>ellate  Division,  Second  Department  November 
L4,  1913.)  Action  by  Edward  J.  Leone,  an  in- 
Fant,  etc.,  against  William  L  Gray  and  John  O. 
Cole,  as  Marshal  of  the  City  of  New  York.  No 
jpinion.  Order  affirmed,  with  $10  costs  and 
lisbursements. 


LEVITSBCT,  Respondent  ▼.  BROWN  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, EHrst  Department  December  5,  1913.) 
Action  by  Isaac  Levitsky  against  Samuel  Brown 
and  others.  L.  B.  Boudin,  of  New  York  City, 
for  appellants.  S.  Berzic^,  of  New  York  City, 
Cor  respondent  No  opinion.  Order  modified, 
by  striking  out  the  provision  for  the  appoint- 
ment of  a  referee,  and,  as  so  modified,  affirmed, 
without  costs.  Settle  order  on  notice.  See, 
also,  143  N.  Y.  Supp.  1127. 


LEVY  V.  JOUNB  et  aL  (Supreme  Court  • 
Appellate  Division,  First  Department  Decem- 
ber 31,  1913.)  Appeal  from  Trial  Term,  New 
York  County.  Action  by  Walter  Levy  against 
Adrian  H.  Joline  and  another,  as  receivers. 
From  a  judgment  on  a  verdict  for  plaintifi, 
and  from  as  older  denying  a  motion  for  new 
trial,  defendants  appeaL  Reversed  and  dis- 
missed. Bayard  H.  Ames,  of  New  York  City, 
for  appellants.  John  W.  Smith,  of  New  York 
City,  for  respondent 

PER  CURIAM.  The  Judgment  and  order 
should  be  reversed,  with  costs  to  the  appellants, 
and  the  complaint  dismissed,  with  costs,  npon 
tbe  ground  that  a  lack  of  probable  cause  was 
not  proved  by  the  plaintiff;  on  the  contrary, 
the  evidence  established  the  fact  that  the  de- 
fendants had  probable  cause  for  the  charge  made. 


LEVY  V.  UNION  SMOKED  FISH  CO. 
(Supreme  Court  Appellate  Division,  First  De- 
partment November  28,  1913.)  Action  by 
Harry  Levy  against  the  Union  Smoked  Fish 
Company.  No  opinion.  Motion  denied,  with 
leave  to  renew  aa  stated  in  order.    Order  filed. 


LEWIS,  AppeUant  v.  BISHOP,  Respond- 
ent (Supreme  Court  Appellate  Division,  First 
Department  December  6,  1913.)  Action  by 
William  B.  Lewis  against  Charles  F.  Bishop. 
J.  B.  Kilsheimer,  of  New  York  City,  for  appel- 
lant W.  A.  Barber,  of  New  York  City,  for 
respondent  No  opinion.  Judgment  affirmed, 
with   costs.     Order  filed. 


LINDHOLM,  Respondent  v.  CITY  OF 
BUFFALO,  Appellant  (Supreme  Court  Appel- 
late Division,  Fourth  Department  Nevember 
12,  1913.)  Action  by  Lottie  Lindholm  against 
the  Ci^  of  BuSalo.  No  opinion.  Judgment 
affirmed,  with  coata. 


LINTIG,  Appellant  v.  JENKINS  et  al.. 
Respondents.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  December  31,  1913.) 
Action  by  Henry  Lintig  against  Helen  H.  Jen- 
kins and  others.  G.  H.  D,  Foster,  of  New  York 
City,  for  appellant  H.  A.  Gushing,  of  New 
York  City,  for  respondents.  No  opinion.  Judg- 
ment affirmed,  with  costs.    Order  filed. 


LIPSCHITZ  T.  BBBKOWITZ.  (Supreme 
Court  Appellate  Division,  BHrst  Department 
November  28,  1913.)  Action  by  Samuel  Lip- 
schitz  against  Herman  Berkowitz.  No  opinion. 
Motion  granted.  SetOe  order  on  notice.  See. 
also,  143  N.  Y.  Supp.  1127,  1128. 


LOBLB,  Respondent,  v.  NINTH  ST. 
GARAGE,  AppeUant  (Supreme  Court  Appel- 
late Division^  First  Department  November  21, 
1913.)  Action  by  Pauly  Loble  against  the 
Ninth  Street  Garage.  H.  M.  Schaap,  of  New 
York  City,  for  appellant  No  opinion.  Judg- 
ment leveraed,  with  costs,  and  demurrer  over- 
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ruled,  vith  costs,  with  leave  to  plaintiff  to 
withdraw  demnrrer  on  payment  of  costs,  on  the 
authority  of  Casey  v.  Auburn  Tel.  Co.,  155 
App.  Div.  66,  1^  N.  Y.  Supp.  579.  Order 
filed.     See,  also,  144  N.  Y.  Snpp.  1126. 


LOBLB  v.  NINTH  ST.  GARAGE.  (Supreme 
Court,  Appellate  Division,  First  Department 
December  26,  1913.)  Action  by  Pauly  Lioble 
Bf^lnst  the  Ninth  Street  Garage.  No  opinion. 
Motion  granted.  Question  certified.  Order  filed. 
See,  also,>144  N.  Y.  Supp.  1126. 


LOCHBANB,  Respondent,  ▼.  AHANN,  Ap- 

Sellant  (Supreme  Court,  Appellate  Division, 
econd  Department  December  19,  1913.)  Ac- 
tion by  Annie  Lochrane,  as  administratrix,  etc., 
against  Charles  Amann.  No  opinion.  Order 
denying  motion  to  set  aside  the  verdict  and  for 
a  new  trial  onanimoosly  affirmed,  with  costs. 


LOBW,  Respondent,  v.  McINERNEY  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  December  19,  1913.) 
Action  by  Ijottie  Loew  against  Charles  A.  Mc- 
Inerney  and  others.  No  opinion.  Motion  for 
reargument  (of  144  M.  Y.  Supp.  646)  denied, 
with  |10  costs. 


LOGAN  et  al..  Respondents,  v.  NEW  AM- 
STERDAM GAS  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
December  19,  1913.)  Action  by  William  J. 
Logan  and  another  against  the  New  Amster- 
dam  Gas   Company. 

PER  CURIAM.  Upon  appeals  from  orders 
granting  or  refusing  temporary  injunctions,  this 
court  does  not  p^ss  on  the  merits  of  the  con- 
troversy, save  in  exceptional  cases.  Matter  of 
Whitten,  152  App.  Div.  506,  512,  137  N.  Y. 
Snpp.  360.  The  continuance  of  this  temporary 
injunction  is  not  shown  to  be  any  special  hard- 
ship, such  as  might  call  for  a  review  of  the 
discretion  exercised  by  the  Special  Term.  The 
injunction  order  is  therefore  affirmed,  without 
passing'  upon  the  merits  of  the  suit  Order  af- 
firmed, with  $10  costs  and  disbursements. 


LONUWORTH,  Respondent,  ▼.  LONG- 
WORTH,  Appellant  et  al.  (Supreme  Court  Ap- 
pellate Division,  Second  Department  Novem- 
ber 7,  1913.)  Action  by  Hannah  S.  Long- 
worth  against  William  H.  Longworth  and  Mary 
A.  Longworth. 

PER  CURIAM.  Motion  for  reargument  (of 
157  App.  Div.  377,  142  N.  Y.  Supp.  71}  granted, 
solely  for  the  purpose  of  permitting  this  court 
instead  of  ordering  a  new  trial,  to  direct  judg- 
ment al)8olute  for  the  defendant  and  case  set 
down  for  Wednesday,  November  19,  1913. 
See,  also.  143  N.  Y.  Supp.  1128;  144  N.  Y. 
Supp.  1126. 

STAPLETON,  J.,  not  voting. 


LONGWORTH  T.  LONGWORTH.  (Sa- 
preme  Court '  Appellate  Division,  Second  De- 
partment December  31,  1913.)  Action  b; 
Hannah  S.  -  Longworth  against  William  U. 
Longworth.  No  opinion.  Judgment  reversed  od 
reargument  without  costs,  upon  q^aeationi  of 
law  and  fact  and  complaint  dismissed.  Set- 
tle order  betore  Mr.  Justice  Thomas.  See. 
also,  144  N.  Y.  Supp.  1126. 

LORBACH,  Appellant  ▼.  MADEIBA-MAM- 
ORE  RY.  CO.,  Respondent  (Supreme  Co^rt 
Appellate  Division,  Second  Department  N"- 
vember  28,  1913.)  Action  by  John  LorbacL 
against  the  Madeira-Mamore  Riailwaj  Ck>mpsc.T. 
No  opinion.  We  think  the  complaint  suS- 
ciently  definite  and  certain.  The  matter  in  tb> 
complaint  objected  to  as  irrelevant  is  not  sa£- 
ciently  so,  if  at  all,  to  Justify  its  being  strickes 
out.  Order  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  denied,  with  $10  cosu. 

LUCAKELLI,  Respondent  ▼.  O'BRIEN 
CONST.  CO..  Appellant  (Supreme  Court  A?- 
peilate  Division,  Second  Department  Decem- 
ber 19,  1913j)  Action  by  Nicola  Lucarfll 
against  the  O'Brien  (Construction  Company.  No 
opinion.    Older  affirmed,  without  costs. 


LUONGO,  Respondent  v.  ALOHA  REAL- 
TY CO.,  Appellant  et  al.  (Supreme  Court  Ar- 
pellate  Division,  First  Department  Decemt*^- 
31,  1913.)  Action  by  Rafael  Luongo  against  ti.- 
Aloha  Realty  Company,  impleaded  vrith  otben. 
A.  E.  Hartcorn,  of  New  York  City,  for  appel- 
lant G.  H.  Taylor,  Jr.,  of  New  York  City,  fo: 
respondent  No  opinion.  Judgment  affirmed, 
with  costs.    Order  filed. 


LYDEN,  Respondent  v.  NASSAU  ELEC- 
TRIC R.  CO.,  Appellant  (Supreme  Conrt  Ap- 
pellate Division,  Second  EKepartment  Dec«i- 
ber  31,  1913.)  Action  by  Michael  J.  Ljdf. 
against  the  Nassau  Electric  Railroad  Compan; 
No  opinion.  Judgment  and  order  unanimoiis..r 
affirmed,  with   costs. 


In  re  LYMAN.  (Supreme  Court,  AppeUaf 
Division,  Second  Department  November  ::i. 
1913.)  In  the  matter  of  the  application  Ir 
the  appointment  of  a  committee  of  the  pets  ; 
and  property  of  Katherine  K.  C  Lyman,  s: 
alleged  incompetent  person.  No  opinion.  )!>- 
tion  for  stay  pending  appeal  to  the  Court  '' 
Appeals  denied,  with  Sl()  costs.     See,  also,  lu 

N.ir.  Supp.  lias. 


LYNN,  Appellant  v.  COHAN  «t  al..  Respond- 
ents. (Supreme  Court  Appellate  Diviaion.  Firs; 
Department  December  26,  1913.)  .  Action  b; 
William  H.  Lynn  aniinst  George  M.  Cohan  a:.. 
another.  T.  J.  McUanus,  of  New  Tork  Cny 
for  appellant  M.  L.  Bflalevinsky,  of  New  Yor'n 
City,  for  respondents.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  diabnrsementa.  Or- 
der filed. 
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In  r«  LTTTLE.  (Supreme  Coart,  Appellate 
tivision,  Second  Department.  December  6, 
913.)  In  the  matter  of  tbe  application  of  Her- 
ert  C.  Ljttle  for  payment  of  an  award  in  tlie 
latter  of  Blackwefl's  Island  Bridge.  No  opin- 
m.  Motion  to  confirm  report  granted,  with- 
at  costs.  See,  also,  157  App.  Div.  933,  142  N. 
'.  Supp.  112a 


In  re  McCAFFEHTY.  (Supreme  Court,  Ap- 
ellate Division.  Second  Department  December 
,  1913.)  In  the  matter  of  the  application  of 
'harles  J.  McCaSferty,  an  attorney,  for  per- 
lission  to  resume  practice.  Ko  opinion.  Mo- 
ion  granted,  and  respondent  permitted  to  re- 
iime  the  practice  of  the  law.  See.  also,  156 
.pp.  DiT.  912,  141  N.  T.  Supp.  1130. 


MACALLI8TEB  ▼.  AHENA  CONST.  CO. 
t  al.  (Supreme  Court,  Appellate  Division, 
'irst  Department  December  26,  1918.)  Ac- 
ion  by  May  B.  Macallister  against  the  Arena 
'onstniction  Company  and  others.  T.  H.  Lord, 
f  New  York  City,  for  appellants.  R.  Q.  Bar- 
lay,  of  Brooklyn,  for  respondent.  No  opinion, 
udgment  and  order  reversed,  and  new  trial 
rdered,  costs  to  appellant  to  abide  event,  un- 
;ss  plaintiff  stipulates  to  reduce  verdict  to  the 
am  of  $6.0(M),  In  which  event  the  judgment, 
9  so  modified,  and  order,  afiSrmed,  without 
ostB.    Settle  order  on  notice. 


McCREEDY,  Respondent,  T.  CHAMBERS 
t  al.,  ApTOllants.  (Supreme  Court,  Appellate 
Hvision,  Fourth  Department.  November  12, 
913.)  Action  by  Thomas  A.  McCreedy  against 
Lima  M.  Chambers  and  others.  No  opinion. 
)rder  reversed,  and  new  trial  granted,  with 
ostB  to  appellants  to  abide  event  Held,  that 
le  reception  of  the  evidence  of  the  witnesses 
arah  McCreedy  and  Myrtie  McCreedy,  embrac- 
ig  conversations  with  Margaret  McCreedy  in 
er  lifetime,  constitute  error,  requiring  a  re- 
ersal. 


In  re  McCTTLLOXJGH.  (Supreme  Court  Ap- 
ellate Division,  Second  Department.  Novem- 
er  28,  1913.)  In  tbe  matter  of  the  application 
f  Charles  E.  McCullough  to  revoke  and  cancel 
le  liquor  tax  certificate  issued  to  Martin  Dur- 
ea,   etc.     No  opinion.     Order  affirmed,  with 

>8tS. 


McCTJRDT  V.  SWANICK.  (Supreme  Court 
ppellate  Division,  First  Department  Decem- 
>r  12,  1013.)  Action  by  Samuel  McCurdy 
gainst  James  F.  Swanick.  No  opinion.  Mo- 
on denied,  without  costs.    Order  filed. 


Tn  re  McDERMOTT.  (Supreme  Court  Ap- 
ellate Division,  Third  Department  November 
i,  1913^  In  the  matter  of  the  charges  against 
rank  McDermott.  No  opinion.  Determination 
aanimoualy  confirmed,  with  coats. 


McBLROt,  Bespiondent,  r.  GOLDSTEIN, 
Appellant  (Supreme  Court,  Appellate  Division, 
First  Department.  December  31, 19130  Action 
by  Robert  L.  McElroy  against  Albert  Goldstein. 
I.  Siegeltuch,  of  New  York  City,  for  appellant 
M.  Conboy,  of  New  York  City,  for  respondent. 
No  opinion.  Judgment  affirmed,  with  costs. 
Order  filed.    See,  t&o,  143  N.  Y.  Supp.  1129. 

In  re  McGEE'S  ESTATE.  (Supreme  C!ourt, 
Appellate  Division,  First  Department.  Decem- 
ber 31,  1913.)  In  the  matter  of  the  transfer 
tax  upon  the  estate  of  Catherine  McGee,  deceas- 
ed. No  opinion.  Decree  affirmed,  with  costs. 
Order  filed.  ^^^ 

MACK,  Appellant,  v.  WANAMAKER,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
Second  Department  November  21,  1913.)  Ac- 
tion by  Margaret  Mack  against  John  Wana- 
maker.  No  opinion.  Motion  to  resettle  order, 
denied.  See.  also,  154  App.  Div.  944,  139  N. 
Y.  Supp.  89i  ^ 

In  re  McLAUGHDIN.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  Novem- 
ber 12,  1913.)  In  the  matter  of  the  petition  of 
John  C.  McLaughlin  for  an  inspection  of  the 
books,  etc.,  of  the  Glenside  Woolen  Mills.  No 
opinion.  Motion  for  leave  to  appeal  to  Court  of 
Appeals  (from  143  N,  Y.  Supp.  1129)  denied, 
with  $10  costs. 


McLBAN  T.  GARDNER.  (Supreme  Court 
Appellate  Division,  First  Department  Novem- 
ber 28,  1913.)  Action  by  Thomas  O.  McLean 
against  Henrietta  Gardner.  No  opinion.  Mo- 
tion granted,  unless  appellant  complies  with 
terms  stated  in  order.  Order  filed.  See,  also, 
144  N.  Y.  Supp.  1127. 


McLBAN  V.  GARDNER.  (Supreme  C!ottrt 
Appellate  Division,  First  Department  Decem- 
ber 12,  1913.)  Action  by  Thomas  O.  McLean 
against  Emestina  Gardner.  No  opinion.  Time 
extended  until  January  6,  1914.  Settle  order 
on  notice.    See,  also,  144  N.  Y.  Supp.  1127. 


McLOUGHLIN,  Appellant  v.  BROOKLYN 
HEIGHTS  R.  CO.,  Respondent  (Supreme 
Court,  Appellate  Division,  Second  Department 
November  7,  1913.)  Action  by  May  McLongh- 
lin,  by  Margaret  Mitchell,  her  guardian  ad 
litem,  against  the  Brooklyn  Heights  Railroad 
Company.  No  opinion.  Judgment  and  order 
reversed,  and  new  trial  granted,  coats  to  abide 
the  event,  because  of  error  appearing  at  folio 
113  of  lie  record  on  aupeal.  See,  also,  147 
App.  Div.  932,  132  N.  yT  Supp.  568. 

McNAMARA,  Respondent  ▼.  KRANIGH  & 
BACH,  Appellant  (Supreme  (Tourt,  Appellate 
Division,  Second  Department  November  7, 
1913.)  Action  by  Bessie  McNaraara  against 
Kranlch  &  Bach. 

PER  CURIABl  Without  considering  wheth- 
er the  action  in  replevin  is  a  defense  to  tbej- 
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present  action,  it  is  decided  tliat  tlie  evidence 
preponderatingly  ehowg  that  the  defendant.  In- 
duced thereto  by  the  plaintiff,  did  not  Beil  the 
piano  after  30  days  and  within  60  days  of  the 
tailing  thereof,  whereby  at  the  time  this  action 
was  begun  there  was  an  existing  waiver  by  the 
plaintiff  of  the  sale  of  the  property.  In  such 
view,  finding  of  fact  14  is  a^inat  the  weight 
of  the  evidence.  That  finding  is  "that  the  plain- 
tiff did  not  enter  into  an  agreement  with  the 
defendant  waiving  the  sale  of  the  property  at 
public  auction."  Judgment  reversed,  upon  the 
law  and  liie  facts,  and  new  trial  granted ;  costs 
to  abide  the  event. 

McNAMEB,  Appellant,  t.  WESTERN 
UNION  TELEGRAPH  CO.,  Respondent,  et  al. 
(Supreme  Court,  Appellate  Division,  Second 
Department  December  6,  1913.)  Action  by 
Elizabeth  McNamee,  as  administratrix,  etc,  of 
James  McNamee,  deceased,  against  the  West- 
'crn  Union  Telegraph  Company,  impleaded,  etc 
No  opinion.  Reargument  ordered,  and  case  set 
down  for  January  6th,  1914.  See,  also,  140 
App.  Div.  8T4,  1&  N.  Y.  Supp.  622. 

McNULTT,  Appellant,  v.  PRESS  PUB.  CO., 
Respondent.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  November  21, 1913.) 
Action  by  Patrick  McNnl^  against  the  Press 
Publishing  Company.  C.  J.  vktles,  for  appel- 
lant H.  Taylor,  of  New  York  Ci^,  respond- 
ent 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  with  leave  to  plaintiff  to  amend  on  pay- 
ment of  costs.     Order  filed. 

liAUGHIilN,  J.,  dissents. 


MAOARGAL.  AppeUant  t.  8UFEA,  Re- 
spondent (Supreme  Court  Appellate  Division, 
Second  Department  December  19,  1913.) 
Action  by  George  C.  Magargal  against  Mor- 
ris SUfka.  No  opinion.  Judgment  unanimous- 
ly aflirmed,  with  costs. 


MAHER,  Appellant  v.  NEW  ENGLAND 
NAVIGATION  CO.,  Respondent  (Supreme 
Court,  Appellate  Division,  First  Department. 
December  26,  1913.)  Action  by  Timothy  Ma- 
her  against  the  New  England  Navigation  Com- 
pany. R.  J.  Donovan,  of  New  York  City,  for 
appellant  W.  L.  Bamett  of  New  York  City, 
for  respondent  No  opinion.  Order  affirmed, 
with  coats.    Order  filed. 


MAHONY  V.  MAHONY.  (Supreme  Court 
Appellate  Division,  First  Department  Decem- 
ber 26,  1913.)  Action  by  Eugene  P.  Mahony 
against  Michael  J.  Mahony.  No  opinion.  Mo- 
tion denied,  with  $10  costs.  Order  filed.  See, 
also,  158  Aw.  Dlv.  623,  14S  N.  Y.  Snpp.  881. 

MALLOUK  T.  AMERICAN  EXCHANGE 
NAT.  BANK.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  November  28,  1913.) 
Action  by  Elias  N.  Mallouk  against  the  Amer-. 


lean  Exchange.  National  Bank.  No  opinioa. 
Motion  denied,  with  $10  costs.  Order  fikd 
See,  also,  143  N.  Y.  Supp.  1180. 


In  re  MANDELBAUM  et  aL  (Snpr'B* 
Court,  Appellate  Division,  First  Departm*^:'. 
November  28,  1913.)  In  the  matter  of  Mu 
Mandelbanm  and  another.  No  opinion.  I'- 
cree  (80  Misc  Rep.  475,  141  N.  T.  Supp.  ZlVi 
affirmed  with  costs,  on  opinion  at  Fowler,  S. 
Order  filed. 


In  re  MANHATTAN  BRIDGE:  THREE- 
CENT  LINE.  (Supreme  Court,  AppeUate  Di- 
vision, Second  Department  December  '. 
1913.)  In  the  matter  of  the  application  of  :!' 
Manhattan  Bridge  Three-Cent  One  for  the  t.p- 
pointment  of  commissioners,  etc  No  opinicL. 
Motion  to  confirm  report  granted.  See,  also, 
166  App.  Div.  882,  141  N.  Y.  Supp.  1130. 


MANHATTAN  COMMERCIAI*  CO.  t. 
PAUL.  (Supreme  Court  Appellate  IMvisir- 
Second  Department  November  28,  191a' 
Action  by  the  Manhattan  Commercial  Compatr 
against  Frank  Paul.  No  opinion.  Exceptjor.-^ 
overruled,  and  judgment  directed  for  plaict.r 
for  $1,059.26,  with  interest  from  March  2: 
1913,  and  with  costs  of  this  action  and  of  tkt 
appeal,  on  authority  of  York  v.  Conde,  147  N. 
486,  42  N.  B.  193. 


!? 


In  re  MANHATTAN  RY.  CO.  In  re  SEC- 
OND AVE.  In  re  THIRD  AVE.  (Sapresi? 
Court  AppeUate  Division,  First  Departmec 
November  28,  1913.)  In  the  matter  of  tii^ 
Manhattan  Railway  Company,  in  the  matter  <--' 
Second  Avenue,  and  in  the  matter  of  Thiri 
Avenue.  No  opinions.  Applications  grantt'l 
Settle  orders  on  notice. 

MARGIES  V.  CLYDE  S.  B.  CO.  (Snpren* 
Court  Appellate  Division,  First  DepartmecL 
December  26,  1913.)  Action  by  John  Jdaip.'t 
against  the  Clyde  Steamship  Company.  Nn 
opinion.    Application  granted.    Order  signed. 

In  re  MARKS.  (Supreme  Conrt  Appellate 
Division,  Second  Department  December  ii. 
1913.)  In  the  matter  of  Alexander  Marks,  u 
attorney.  No  o[anion.  Motion  granted,  ai:i 
matter  referred  to  Bon.  William  D.  Dickey,  of- 
ficial referee,  for  examination  and  report  to- 
gether with  his  opinion.  See,  also,  143  N.  X. 
Supp.  IIBO. 


In  re  MARKS'  WILL.  (Supreme  Court  Ap- 
peUate Division,  Second  Department.  Decem- 
ber 31,  1913.)  In  the  matter  of  the  probnte 
of  the  last  will  and  testament  of  Sol.  Marks, 
deceased.  No  opinion.  Decree  of  the  Surro- 
gate's Court  of  Kings  County  affirmed,  wi-Ji 
costs  to  the  respondent 

In  re  MARTIN.  (Supreme  Conrt,  Appellatt 
Division,    Second    Department      December  5, 
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913.)  In  the  matter  «t  Joteph  Martin,  an  at- 
orney.  No  opinion.  Motion  granted,  and  mat- 
er  referred  to  George  H.  Harman,  Esq.,  referee, 
D  place  of  William  F.  Wyckoff.  See.  alao,  149 
ipp.  DiT.  960,  134  N.  Y.  Supp.  1139. 


MARTIN,  AppeUant,  ▼.  WHBBLBH,  Re- 
pondent.  (Supreme  Conrt,  Appellate  Diriaion, 
'irst  Department.  November  21,  1913.)  Ac- 
ion  by  Edward  Martin  against  William  H. 
Vheeler.  M.  Mackeniie,  of  New  York  City,  for 
ppellant.  F.  A.  Dugro,  of  New  York  City,  for 
espondent.  No  opinion.  Judgment,  affirmed, 
litb  costa.    Order  filed. 


MASLANEA,  Respondent,  T.  AMERICAN 
IFG.  CO.,  Appellant  (Supreme  Court,  Appel- 
ite  Divialon.  Second  Department  December 
1,  1913.)  Action  by  Leonora  Maslanka.  as 
dmlnistratrii,  etc.,  of  Joseph  Maslanka,  de- 
eased,  against  the  American  Manufacturing 
'ompany.  No  opinion.  Judgment  and  order 
eversed,  and  new  trial  granted,  costa  to  abide 
he  event,  for  error  in  the  charge  of  the  learned 
I'ial  court  at  folio  128  of  the  case  on  appeal  re- 
pecting  contributory  negligence  on  the  part  of 
be  decedent 


MASTBRSON,  Respondent,  ▼.  COMMER- 
!IAL  ADVERTISER  ASS'N,  Appellant  (Su- 
reme  Court,  Appellate  Division,  First  Depar^ 
lent  December  19, 1913.)  Action  by  William 
t.  Masterson  against  the  Commercial  Adver- 
iser  Association.  B.  N.  Cardoso,  of  New  York 
;ity,  for  appellant  B.  Patterson,  of  New  York 
^ty,  for  respondent 

PER  CURIAM.  Judgment  and  order  revers- 
d,  and  new  trial  ordered,  costs  to  appellant  to 
bide  event,  unless  plaintiff  stipulates  to  reduce 
erdict  to  $1,000,  in  which  event,  judgment  as 
0  modified,  and  order,  affirmed,  without  costs, 
lettle  order  on  notice. 

LAU6HLIN  and  CLARKE,  JJ.,  dissent  and 
ote  for  affirmance. 


MATHEWS,  Respondent,  v.  HILL,  Appellant 
Supreme  Court,  Appellate  Division,  Third  De- 
artment  November  26.  1913.)  Action  by  Al- 
ert Mathews  against  Fred  HilL 

PER  CURIAM.  Order  affirmed,  with  $10 
osts  and  disbursements.  See.  also,  163  App. 
)iv.  933,  138  N.  Y.  Supp.  1129. 

KELLOGG  and  HOWARD,  JJ.,  dissent 


MEIGEL,  AppeHant.  v.  B.  V.  CRANDALL 
>IL  &  PUTTY  MFG.  CO.,  Respondent  (Su- 
reme  Court  Appellate  Division,  Second  Depart- 
lent  November  21,  19130  Action  by  George 
leigel  against  the  O.  V.  (Jrandall  Oil  &  Putty 
lanufacturing  Company.  No  opinion.  Motion 
or  reargoment  denied,  with  $10  costs.  Motion 
or  leave  to  appeal  to  the  Court  of  Appeals 
from  148  N.  x.  Supp.  1130)  denied. 


MELEADY  v.  GORMAN  at  «L  (Snprem* 
Court  Appellate  Dlvisian,  Second  Department 
December  31,  1913.)  Action  by  Margaret  Me- 
leady  against  Elizabeth  Gorman  and  others. 
No  opinion.  Judgment  affirmed  as  to  the  de- 
fendant Eliaabetb  Gorman,  with  costs. 

MERCHANT;  Respondent,  v.  RYALL,  Ap- 
pellant, et  al.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  November  28,  1913.) 
Action  by  Metta  F.  Merchant  as  administra- 
trix, etc.,  against  George  M.  Ryall  and  others. 
No  opinion.  Order  modified,  by  directing  that 
the  matter  covered  by  the  sixtieth  amendment  to 
the  proposed  case  on  appeal  b«  printed  in  the 
record  on  appeal,  in  question  and  answer,  as  it 
appears  in  the  stenographer's  minutes,  and,  as 
so  modified,  affirmed,  without  costs.  See,  also, 
143  N.  Y.  Supp.  1130;  144  N.  Y.  Supp.  1129. 

MERCHANT  v.  RYALL  et  aL  (Supreme 
Court,  Appellate  Division.  Second  Department. 
December  12,  1913.)  Action  by  Metta  F.  Mer- 
chant, as  administratriz,  etc.,  against  George 
M.  Ryall  and  others.  No,  opinion.  Motion  to 
resettle  order  granted,  to  the  extent  of  including 
In  the  case  on  appeal  the  matter  from  the  lines 
2  to  36,  inclusive.  See,  aUo,  144  N.  Y.  Supp. 
1129. 

MESEROLB,  Respondent,  r.  WILLIAMS, 
Appellant.  (Supreme  Cou»t  Appellate  Division, 
Second  Department  November  7,  1913.)  Ac- 
tion by  Catliarine  M.  Meserole  against  Richard 
J.  Williams.  No  opinion.  Judgment  affirmed, 
with  costs,  upon  the  authority  of  Meserole  v. 
Williams,  153  App.  Div.  306,  137  N.  Y.  Supp. 
1046.  See,  alao^  153  App.  Div.  916,  138  N.  Y. 
Supp.  1130.  

METROPOLITAN  TRUST  00.  v.  MOORE 
(Supreme  Court,  Appellate  Division,  First  De- 
partment December  12,  1913.)  Action  by  the 
Metropolitan  Trust  Company  against  James  A. 
Moore.  No  opinion.  Motion  to  dismiss  appeal 
granted,  with  $10  costs.  Order  filed.  See,  also, 
153  App.  Div.  893,  137  N.  Y.  Supp.  1129. 

METZ,  Respondent,  v.  NEW  YORK  St  Q.  C. 
RY.  CO.;  Appellant  (Supreme  Court  Appel- 
late Division,  Second  Department  December 
31,  1913.)  Action  by  GusUve  F.  Metz  against 
the  New  York  &  Queens  County  Railway  Com- 
pany. No  opinion.  Order  unanimously  af- 
firmed, with  costs. 


METZ,  Respondent,  v.  New  YORK  &  Q.  G. 
RY.  CO.,  Appellant  ^upreme  Court,  Appel- 
late Division,  Second  Department.  December 
31,  1913.)  Action  by  Lillian  Metz  against  the 
New  York  &  Queens  County  Railway  Company. 
No  opinion.  Order  unanimously  affirmed,  with 
costa. 


In  re  MEYER.     (Supreme  Court,  Appellate 
Division,    First    Department      November    28, 
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1913.)  In  the  matter  of  Leonard  B.  Meyer.  I  as  trustees,  a^nst  Bird  M.  RoUnaon  and  tn- 
No  opinion.  Order  affirmed,  with  $10  costs  and  other.  No  opinion.  Judgment  and  order  anm- 
disbursementa.     Order  filed.  imously  affirmed,  with  costs. 


MICHELFELDER,  Respondent,  ▼.  BOTAIi 
BAKING  POWDER  CO.,  Appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment November  14,  1913.)  Action  by 
William  Robert  Mlchelfelder,  an  infant,  by 
Catherine  Michelfelder,  bis  guardian  ad  litem, 
against  the  Royal  Balling  Powder  Company. 
No  opinion.  Judgment  modified  on  consent, 
and,  as  modified,  judgment  and  order  unani- 
mously affirmed,  with  costs  to  the  respondent. 
Order  signed. 


In  re  MILLER.  (Supreme  Court,  Appellate 
Division,  First  Department.  July  11,  1913.) 
In  the  matter  of  George  M.  Miller.  No  opinion. 
Order  modified,  as  stated  in  memorandum  per 
curiam.    Settle  order  on  notice. 


In  re  MILLER  et  al.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Decem- 
ber 19,  1913.)  In  the  matter  of  Isaac  Miller 
and  another,  attorneys. 

PER  CURIAM.  Leave  is  granted  to  the  re- 
spondents to  supplement  their  papers  by  show- 
ing details  as  to  their  not  practicing  law,  and 
to  procure  affidavits  as  to  their  continuous  good 
behavior  in  the  interval  of  their  suspension; 
copies  of  such  papers  to  be  served  on  the  attor- 
ney for  the  Bar  Association  within  five  days. 
See,  also,  144  N.  Y.  Snpp.  1130. 

In  re  MILLER  et  al.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Decem- 
ber 31,  1913.)  In  the  matter  of  Isaac  Miller 
and  another,  attorneys.  No  opinion.  Motion 
granted. 


MILLER  ▼.  JOHN  HANCOCK  MUT.  LIFE 
INS.  CO.  et  aL  (Supreme  Court,  Appellate 
Division,  Second  Department.  November  21, 
1913.)  Action  by  Elizabeth  M.  Miller,  an  in- 
fant, etc.,  against  the  John  Hancock  Mutual 
Life  Insurance  Company  and  another.  No 
opinion.  Motion  denied,  on  condition  that  the 
appellant  perfect  her  appeal,  place  the  case  on 
the  December  calendar,  and  be  ready  for  ar- 
gument when  reached;  otherwise,  motion  grant- 
ed, with  costs. 


MILLER  et  aL,  Respondents,  V.  JONES  et 
al..  Appellants.  (Supreme  Court,  Appellate 
Division,  Third  Department.  November  26, 
1913.)  Action  by  Frank  D.  Miller  and  others, 
as  trustees,  against  Richard  W.  Jones,  Jr.,  and 
another.  No  opinion.  Judgment  and  order 
unanimously   affirmed,   with  costs. 


MILLER  et  al..  Respondents,  ▼.  ROBINSON 
et  al.,  Appellants.  (Supreme  Court,  Appellate 
Division,  Third  Department.  November  26, 
1913.)    Action  by  Frank  D.  Miller  and  others. 


MINOTT,  AppeUant,  v.  NEW  YORK  TIMES 
CO.,  Respondent.  (Supreme  Court,  AppelUe 
Division,  First  Department  December  31, 
1913.)  Action  by  Adena  C.  B.  Minott  atam 
the  New  York  Times  Company.  C.  Goiter. 
of  New  York  City,  for  appellant  E.  (Joldnui 
of  New  York  City,  for  respondent  No  opinioi 
Judgment  and  order  affirmed,  with  cosu.  Or- 
der filed.  See,  also,  146  App.  Div.  857,  131 
N.  Y.  Supp.  828. 


MISHKIN  ▼.  WEISBERGER.  (Suprem. 
Court,  Appellate  Division,  First  Departarai 
November  28,  1913.)  Action  by  Natty  Misbtit 
against  Morris  Weisberger.  No  opinion.  M-^ 
tion  denied,  with  $10  costs.  Older  filed.  Set. 
also,  143  N.  Y.  Supp.  1131. 


MITCHELL,  Appellant,  ▼.  CENTRAL 
MINES  DEVELOPMENT  CO.,  Limited,  It- 
spondent  (Supreme  Court,  Appellate  Diriiioi. 
First  Department  December  5,  1913.)  Ar 
tion  by  George  Mitchell  against  the  Centnl 
Mines  Development  Company,  Limited.  I' 
W.  Armstrong,  of  New  York  City,  for  ap[«. 
lant  F.  Pierce,  of  New  York  CJity,  for  !- 
spondent  No  opinion.  Judgment  i&mf. 
with  costs.  Order  filed.  See,  also,  133  Ap; 
Div.  886,  117  N.  Y.  Supp.  1141. 


MITCHELL  et  al..  Respondents,  v.  NCR 
RAY  et  al..  Appellants.     (Supreme  (^urt  .M- 

Eellate  Division,  First  Department  Deo-i 
er  19,  1913.)  Action  by  Mary  W.  Mitchfl 
and  others  against  John  L.  Murray  and  ot)i«R 
N.  Heinsheimer,  of  New  York  City,  for  appel- 
lants. W.  H.  Dodd,  of  New  York  Oty.  k 
respondents.  No  opinion.  Order  reveisni, 
with  $10  costs  and  disbursements,  and  mot!: 
to  strike  case  from  calendar  and  to  itaj  tbe 
trial  pending  appeal  to  the  Court  of  Appei^ 
granted.     Settle  order  on  notice. 

MITTAG,  Respondent  v.  CITY  OF  XEff 
YORK,  Appellant  (Supreme  Court  AppelUtt 
Division,  Second  Department  December  5. 
1913.)  Action  by  Emma  Mittag,  an  infant  br 
Marie  Mittag,  her  guardian  ad  litem,  ipiiKt 
the  City  of  New  Yonc.  No  opinion.  Jadini'it 
and  order  unanimously  affirmed,  with  costs,  i 

MOLLOY  v.  VILLAGE  OP  BBIARCLIFF 
MANOR.  (Supreme  Court  Appellate  DivUio* 
Second  Department  December  5,  1913.)  Ac- 
tion by  Frank  W.  MoUoy  a^nst  the  Villsfl 
of  Briarcliff  Manor.  No  opinion.  Motioii  f« 
leave  to  appeal  to  the  Court  of  Appeals  ifros 

158  App.  l5iv. ~ 

nied. 


466,  143  N.  Y.  Supp. 


MONAGHAN,  Appellant,  ▼.  MONAGHAIJ* 
al..  Respondents.  (Supreme  Court  Appelw 
Division,   Fourth    Department      November  12 
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913.)  Action  bT  Carrie  B.  Monaghan  against 
Nellie  A.  Monaehan  and  others.  No  opinion, 
appeal  dJamissea,  without  coats,  apon  stipula- 
ion  filed. 


MORBT  ▼.  STEWART.  (Supreme  Court, 
.ppellate  Division,  Third  Department  No- 
ember  26,  1913.)  Action  by  EUwood  P.  Morey 
gainst  Fannie  E.  Stewart,  as  erecutrix,  etc., 
f  Samuel  C.  Stewart,  deceased.  No  opinion, 
lotion  granted,  with  $10  coats,  unless  tne  ap- 
ellant  procures  case  to  be  printed  and  placed 
n  the  calendar,  and  consents  to  argue  the 
ame  at  the  next  term,  in  which  case  motion  i* 
enied. 


MORISON,  Respondent,  ▼.  McADAM,  Ap- 
«llant  (Supreme  Court,  Appellate  Division, 
iecond  Department.  December  31,  19130  Ac- 
ion  by  Mary  Morison  against  Mamret  B.  Mc- 
Ldam,  as  executrix,  etc.,  of  John  McAdam,  de- 
caspd.  No  opinion.  Judgment  modified,  by 
triking  out  the  provision,  ''with  coets  of  this 
ctionin  the  sum  of  $159.02,  to  be  taxed  and 
Dserted  herein  by  the  clerk,  making  the  total 
um  of  $1,635.02,"  and,  as  so  modified,  affirm- 
d,   without  costs. 


In  re  MORRIS  &  CUMINGS  DREDGING 
;0.  (Supreme  Court,  Appellate  Division,  First 
)epartment.  December  31,  1913.)  In  the  mat- 
er of  the  Morris  &  Cumings  Dredging  Com- 
>any.  No  opinion.  Motion  denied.  Order 
iled.  See,  also,  158  App.  Div.  824,  143  N.  Y. 
!upp.  1131. 


MORTGAGE  SECURITIES  CO.  OP  NEW 
rORK,  Respondent,  v.  SANBORN,  Appellant, 
t  al.  (Supreme  Court,  Appellate  Division, 
Iecond  Department.  December  31,  1913.)  Ac- 
ion  by  the  Mortgage  Securities  Company  of 
iew  York  against  Minnie  G.  Sanborn-  and  oth- 
rs.  No-  opinion.  Judgment  of  the  County 
k)urt  of  Kings  County  affirmed,  with  costs. 


MOTOR  TAXIMETER  CAB  CO.,  Appellant, 
.  CITY  OF  NEW  YORK  et  al..  Respondents. 
Supreme  Court,  Appellate  Division,  BHrst  De- 
artment  December  12,  1913.)  Action  by  the 
lotor  Taximeter  Cab  Company  against  the 
!ity  of  New  York  and  others.  H.  T.  Andrews, 
£  New  York  City,  for  appellant  A.  R.  Wat- 
on,   of  New  York  City,  for  respondents. 

PER  CURIAM.  Order  affirmed,  with  $10 
osts  and  disbursements.     Order  filed. 

SCOTT,  J.,  dissents. 


MOTTAJ,  Appellant,  v.  BI<ANK  et  al.,  Re- 
pondents.  (Supreme  Court,  Appellate  Dlvl- 
ion.  Second  Department.  November  21,  1913.) 
Iction  by  Elizabeth  Mottaj  against  Joseph 
ilank  and  another.  No  opinion.  Judgment 
eversed,  and  new  trial  granted,  costs  to  abide 
be  event,  on  the  ground  that  the  evidence  pro- 
uced  by  the  plaintiff,  together  with  the  ad- 


missions in   the   pleadings  of  the  defendants, 
made  out  a  prima  facie  case. 

In  re  MOYNIHAN.  (Supieme  Court,  Appel- 
late Division,  First  Department  December  31, 
1913.)  In  the  matter  of  Edward  A.  Moynihan. 
No  opinion.  Order  reversed,  and  motion  grant- 
ed,  without  costs.     Settle  order  on  notice. 


MULX.BN.  Appellant,  ▼.  SCHE!NBCTADY 
RY.  CO.,  Respondent  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  November 
26,  1913.)  Action  by  John  E.  Mullen,  as  ad- 
ministrator, etc.,  of  Bartlev  J.  £1  Mnlien,  late 
of  the  county  of  Albany,  deceased,  against  the 
Schenectady  Railway  Company.  No  opinion. 
Motion  denied.    See,  also,  143  N.  Y.  Supp.  1132. 

MULLEJR,  Respondent,  ▼.  N.  T.  SWENEHT'S 
SONS  &  CO.^  Appellants.  (Supreme  Court,  Ap- 
pellate Division,  Second  I>epartment  Decem- 
ber 12,  1913.)  Action  by  John  Muller  against 
N.  T.  Sweney's  Sons  &  Co.  No  opinion.  Judg- 
ment and  order  unanimously  lUSrmed,  with 
costs. 


MURPHY,  Respondent,  v.  LONG  ISLAND 
ELECTRIC  RY.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
November  7,  1913.)  Action  by  Edward  J. 
Murphy  against  the  Long  Island  Electric  Rail- 
way Company.  No  opinion.  Order  reversed, 
with  costs,  and  verdict  unanimously  reinstated, 
with  costs.  See  Simonsen  v.  Brooklyn  Heights 
R.  R.  Co.,  63  App.  Div.  478,  65  N.  Y.  Supp. 
1077. 


MURTHA,  Respondent,  v.  PENNSYL- 
VANIA R.  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  First  Department  Decem- 
ber 5,  1913.)  Action  by  Catherine  Murtha,  as 
administratrix,  against  the  Pennsylvania  Rail- 
road Company.  J.  M.  Hartfield,  of  New  York 
City,  for  appellant  E.  T.  Taliaferro,  of  New 
York  City,  for  respondent  No  opinion.  Judg- 
ment and  order  reversed,  and  new  trial  ordered, 
costs  to  appellant  to  abide  event,  on  the  ground 
that  the  finding  that  the  decedent  was  free  from 
contributory  negligence  is  against  the  weight  of 
evidence.  Settle  order  on  notice.  See,  also, 
144  N.  Y.  Supp.  1131. 


MURTHA    V.    PENNSYLVANIA    R.    CO. 
(Supreme  Court,  Appellate  Division,  First  De- 

Sartment.  December  26,  1913.)  Action  by 
latherine  Murtha,  as  administratrix,  against 
the  Pennsylvania  Railroad  Company.  No  opin- 
ion. Motion  denied,  with  $10  costs.  Order 
filed.    See,  also,  144  N.  Y.  Supp.  1131. 


MUSS,  Respondent,  v.  IfUSS,  Appellant 
(Supreme'  Court,  Appellate  Division,  First  De- 
partment. DeceTnber  26,  1913.)  Action  by 
Bailie  Muss  against  Louis  Muss,  also  known  as 
Louis  Kaufman.     J,  J.  McCall,  of  Albany,  for 


Digitized  by 


Google 


1132 


144  NBW  XOBK  SOPPLBUBNT 


appellant  H.  O.  Rabinowitz,  of  Kew  Tork 
City,  for  respondent  No  opinion.  Order  af- 
firmed, with  $10  coats  and  disbursements.  Or- 
der filed. 


MUTH,  Appellant  ▼.  CITY  OP  TONKBSRS, 
Respondent  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  December  81,  1913.) 
Action  by  Catherine  Muth,  as  administratrix, 
etc.,  of  Peter  Math,  deceased,  against  the  City 
of  Xonlten.  No  opinion.  Order  unanimously 
affirmed,  with  costs. 


MURPHY  y.  NEW  YORK  PRESS  CO.  (Su- 
preme Co4rt,  Appellate  Division,  First  Depart- 
ment December  19,  1913.)  Action  by  Mar- 
garet Murphy  against  the  New  York  Press 
Company.  No  opinion.  Motion  denied,  with 
$10  costs.  Order  filed.  See,  also.  143  N.  Y. 
Supp.  1061.  ==== 

NAOEIL,  Respondent  t.  BPEEDWEIiL 
CONST.  CO.,  Appellant  et  al.  (Supreme 
Court  Appellate  Division,  Second  Department 
November  21,  1913.)  Action  by  Prank  Nagel 
against  the  Speedwell  Construction  Company, 
and  another.  No  opinion.  Judgment  and  order 
unanimously  affirmed,  with  costs. 


NASSAU  BANK  v.  ROWB.  (Supreme 
Court  Appellate  Division,  Elrst  Department 
November  28,  1013.)  Action  by  the  Nassau 
Bank  against  Sadie  S.  Rowe.  No  opinion. 
Application  denied,  with  $10  costs.  Order 
signed. 


NEUMANN,  Respondent  ▼.  HUDSON 
COUNTY  CONSUMEIRS'  BREWING  CO, 
Appellant  (Supreme  Court,  Appellate  Division, 
Second  Department.  November  21,  1913.)  Ac- 
tion by  Frank  Neumann,  as  administrator,  etc., 
of  Frieda  Neumann,  deceased,  against  the  Hud- 
son County  Consumers'  Brewing  Company.  No 
opinion.  Judgment  and  order  reversed,  and 
new  trial  granted,  costs  to  abide  the  event  on 
authority  of  Neumann  v.  Hudson  County  Con- 
sumers' Brewing  C!o.,  155  App.  Div.  271,  139 
N.  Y.  Supp.  1028. 


NBWHOUSB,  Appellant,  t.  MINTZ,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
First  Department  December  31,  1913.)  Ac- 
tion by  Sophie  Newhouse  against  Harriet  Mintz. 
A.  O.  Ernst,  of  New  York  City,  for  appellant 
A.  S.  Fraser,  of  New  York  City,  for  respondent 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.    Order  filed. 


In  re  NICHOLS.  (Supreme  Court,  Appellate 
Division,  First  Department.  December  19, 
1913.)  In  the  matter  of  Henry  J.  Nichols.  No 
opinion.  Referred  to  official  referee.  Settle 
order  on  notice.  See,  also,  142  N.  Y.  Supp. 
1132. 


NIEMBYER,  Respondent  T.  CCOXNt 
Appellant  (Supreme  Court,  Appellate 
sion.  Second  Department  November  21, 1 
Action  by  Anna  Niemeyer,  an  infant,  etc^l 
Eilsie  Niemeyer,  her  guardian  ad  litem,  nak 
J.  Prancis  O'Connor.  No  opinion.  Appeal  I 
oontinned  by  consent  of  the  parties,  vitka 
costs.    See,  also,  143  N.  Y.  Supp.  1132. 


NOLAN,  Appellant,  v.  CITY  OP  MT.  TH 
NON,  Respondent.  (Supreme  Court,  Appeal 
Division,  Second  Department  Novemtxr ' 
1913.)  Action  by  Malachi  Nolan  against  a 
City  of  Mt  Vernon. 

PER  CURIAM.  Judgment  of  the  Cor, 
Court  of  Westchester  County  reversed,  and  : ' 
trial  ordered,  costs  to  abide  the  event  T 
complsLint  shows  that  in  connection  with  'J 
repairing  of  the  street  a  temporary  crossr:! 
was  provided  for  the  pnblic;  that  defecc:- 
either  placed  a  dangerous  obstruction  on  :  i 
walk  or,  with  notice  of  the  obstruction  so  pli- : 
negligently  suffered  it  to  remain  there,  so  u. 
plaintiff,  while  lawfulljr  walking  over  such  cr^ 
walk,  was  caused  to  trip  and  fall  over  sneb 
struction.  This  made  a  cause  of  action.  Fir:. 
▼.  Village  of  Valatie,  114  App.  Div.  251,9ti.v 
Y.  Supp.  716. 

BDKR  and  STAPLETON,  JJ.,  dissent 

NOONE,  Appellant  ▼.  HEDDBN  CONSi 
CO.,  Respondent  (Supreme  Court  Appeliu 
Division,  First  Department  Decembrr  ' 
1913.)  Action  by  Thomas  Noone,  as  admir- 
trator,  etc.,  against  the  Hedden  ConBtrafii 
Company.  J.  S.  McDonogb,  of  New  York  Cir 
for  appellant  HIl  C.  Sherwood,  of  New  T.'i 
C^ty,  »>r  respondent.  No  opinion.  Jaipir: 
and  order  affirmed,  with  costs.  -  Order  filed. 


NORTHEASTERN  CONST.  CO.,  Appelhf. 
V.  CITY  OP  NEW  YORK,  Respondent  i>. 
preme  Court  Appellate  Division,  X^rst  Depar 
ment  December  26,  1913.)  Action  by  •■'■• 
Northeastern  Construction  Company  a^ic- 
the  City  of  New  York.  C.  Mellen,  of  New  T'C 
City,  for  appellant  C.  J.  Nehrbas,  of  X*' 
York  City,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  tIJ 
costs.     Order  filed. 

HOTCHKISS,  J.,  dissents  aa  to  first  cause  c 
action. 


NORTHERN  BANK  OP  NEW  YORK  ' 
MUIXIGAN  et  al.  (Supreme  Court,  AppeW; 
Division,  First  Department  December  1- 
1913.)  Action  by  the  Northern  Bank  of  X*' 
York  against  William  G.  Mulligan  and  othei^ 
No  opinion.  Motion  to  dismiss  appeal  greuit;- 
with  $10  costs.  Order  filed.  See,  also,  U 
App.  my.  019,  143  N.  Y.  Sapp.  1133. 

NORTON.  Respondent  ▼•  UNITED  STATE 
METAL  PlEtODUCTS  CO.,  Api^nt  i» 
preme  Court,  Appellate  Division,  First  Dept" 
ment    December  26, 1013.)    Action  by  Xkono! 
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f^orton  against  the  Cnlted  States  Metal 
-odncta  Company.  B.  H.  Sykes,  of  New  York 
ty,  for  appellant.  J.  M.  Roeder,  of  New 
>rlc  City,  for  respondent.  No  opinion.  Or- 
r  affirmed,  with  $10  costs  hnd  disbnrsements. 
■der  filed. 


OAKES,  Appellant,  v.  CADIIiLAG  HOTEL 
^.  et  al.,  Respondents.  (Supreme  Goort,  Ap- 
llate  Division,  Second  Department.  Novem- 
r  7,  19130  Action  by  Chandler  A.  Oakes 
;aizi8t  the  Cadillac  Hotel  Company  and  others. 
o  opinion.  Motion  granted,  with  $10  costs, 
re.  also,  147  App.  Div.  987,  132  N.  X.  Snpp. 
.30. 


In  re  O'CONNOR.  (Supreme  Court,  Appel- 
te  Division,  Second  Department.  December 
>,  1013.)  In  the  matter  of  the  application  of 
nna  O'Connor,  also  known  as  Anna  Rogers, 
.'  ber  general  guardian,  Kate  Robinson,  for  the 
evocation  of  letters  of  administration  granted 
>  John  Connor.  No  opinion.  Decree  of  the 
nrrogate's  Court  of  Kings  County,  of  May  1, 
)13,  afSrmed,  with  costs. 

O'CONNOR,  Respondent  ▼.  JOHN  Ij. 
CHWARTZ  BREWING  CO.,  Appellant,  et 
1.  (Supreme  Court,  Appellate  Division,  Fourth 
tepartment  November  12,  1913.)  Action  by 
>avid  O'Connor  against  the  John  Ii.  Schwartz 
trewing  Company,  impleaded  with  others. 

PER  CURIAM.  Judgment  (135  N.  Y.  Supp. 
94)  reversed,  and  new  trial  granted,  with  costs 
o  appellania  to  abide  event.  Beld,  that  the 
vidPDce  presented  upon  the  trial  was  insuffi- 
ient  to  show  that  the  assignment  of  the  liquor 
ax  certificate  and  accompanying  power  of  at- 
orney  executed  by  plaintiff  to  defendant  Brew- 
Q?  Company  was  without  sufficient  considera- 
ion,  nor  is  said  evidence  sufficient  to  Impeach 
aid  contract  for  fraud ;  also  that  there  was  no 
vidence  of  sufficient  probative  force  to  show 
bat  the  defendant  Brewing  Company  ever  fail- 
ed to  furnish  plaintiff  with  ale  and  beer  of 
narketable  quality;  and  that  all  findings  of  the 
rial  court  inconsistent  herewith  be  and  the 
lame  hereby  are  disapproved. 


O'CONNOR,  Respondent,  v.  SEED,  Appel- 
ant. (Supreme  Court,  Appellate  Division,  Sec- 
>nd  Department.  November  21,  1913.)  Ac- 
ion  by  Patrick  O'Connor  against  Miles  A. 
Seed.  No  opinion.  Judgment  and  order  re- 
rereed,  and  new  trial  granted,  costs  to  abide  the 
jvent,  on  the  ground  that  the  verdict  as  to 
plaintiff's  freedom  from  contributory  negligence 
18  against  the  weight  of  evidence. 


OELBAUM  et  al.,  Appellants,  t.  WINER  et 
al.,  Respondents.  (Supreme  Court,  Appellate 
Division,  First  Department.  December  12, 
1913.)  Action  by  Max  Oelbaum  and  others 
against  Simon  J.  Winer  and  others.  B.  N.  Car- 
dozo,  of  New  York  City,  for  appellants.  H.  M. 
Marks,  of  New  York  (Sty,  for  respondents.  No 
opinion.    Order  (81  Misc.  Rep.  857,  141  N.  Y. 


Snpp.  1076)  affirmed,  with  $10  costs  and  dis- 
bursements.   Order  med. 

OERTEL,  Appellant,  v.  SIEBRECHT,  Re- 
spondent. (Supreme  (Jonrt,  Appellate  Division, 
First  Department  December  26,  1918.)  Ac- 
tion by  Greonce  It,  Oertel  against  Henry  A.  Sie- 
brecht  J.  Zelenko,  of  New  York  City,  for  ap- 
pellant. 

PER  CURIAM.  Order  affirmed  with  $10 
costs  and  disbursements.     Order  filed. 

IiAUGHLIN  and  DOWIiINO,  JJ.,  dissent 

O'GRADY,  Respondent,  v.  SOLVAY  PRO- 
CESS CO.,  Appellant  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  November 
19,  1913.)  Action  by  John  (^Orady  against  the 
Solvay  Process  Ompany.  No  opinion.  Motion 
for  leave  to  appeal  to  CJourt  of  Appeals  (from 
143  N.  Y.  Supp.  1183)  denied,  with  $10  costs. 

In  re  OPENING  FOURTEENTH  ST.  PROM 
BROADWAY  TO  MITCHELL  AVE.  IN 
BOROUGH  OF  QUEENS.  (Supreme  Court 
Appellate  Division,  Second  Department  De- 
cember 19,  1913.)  In  the  matter  of  the  open- 
ing of  Fourteenth  Street  from  Broadway  to 
Mitchell  Avenue,  in  the  Borough  of  Queens. 
Application  of  Frank  Dickerson  to  compel  pay- 
ment of  an  award,  etc. 

PER  CURIAM.  Motion  denied,  on  the 
ground  that  there  was  no  intentional  contempt 
by  the  comptroller,  with  the  privilege  of  renew- 
ing in  case  of  farther  refusal  to  make  such  pay- 
ment. We  think  that,  in  the  absence  of  a  stay 
on  appeal,  the  order  became  immediately  oper- 
ative. 


In  re  OPENING  ROBINSON.  ST.  IN  CITY 
OF  NEW  YORK.  (Supreme  Court,  Appellate 
Division,  Second  Department  November  28, 
19130  In  the  matter  of  the  opening  of  Robin- 
son Street,  from  Bedford  Avenue  to  New  York 
Avenue,  etc.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 

ORSHANSKY  v.  SAFFERSON  &  WBIS- 
BERG  CO.  (Supreme  Court  AppeUate  Divi- 
sion, First  Department  December  12,  1913.) 
Action  by  Louis  Orshansky  against  the  Saffer- 
son  &  Weisberg  Ojmpany.  No  opinion.  Mo- 
tion to  dismiss  appeal  granted,  with  $10  costs. 
Order  filed. 


OSSINING  NAT.  BANK,  Respondent,  v. 
BLAKE  et  al.,  Appellants.  (Supreme  C!ourt, 
AppeUate  Division,  Second  Department.  No- 
vember 28,  1913.)  Action  by  the  Ossining  Na- 
tional Bank  against  Michael  Blake  and  others. 
No  opinion.  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  (from  143  N.  Y.  Supp.  1133) 
denied. 


OTTINGER  et  al..  Respondents,  t.  BEN- 
NETT et  al..  Appellants.  (Supreme  C!ourt, 
Appellate  Division,  EHrst  Department.  De- 
cember 26,  1913.)    Action  by  Max  Ottinger  and 
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othera  ^ainat  John  R.  Bennett  and  others. 
F.  M.  Thompson,  of  New  York  City,  tor  ap- 
pellants. N.  Ottinger,  of  New  York  City,  for 
respondents.  No  <q;>inion.  Order  affirmed,  with 
SIO  costs  and  disbursements.  Order  filed.  See, 
also,  145  App.  Div.  917.  129  N.  T.  Supp.  1138. 


OWENS  V.  OWENS.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department  November 
26,  1913.)  Action  by  Louise  Burke  Owens 
against  Oscar  Lee  Owens.  No  opinion.  Mo- 
tion granted  with  $10  costs,  unless  the  appel- 
lant procures  case  to  be  put  on  the  calendar 
and  argued  at  the  January  term,  in  which 
case,  motion  denied,  without  costs.  See,  also, 
143  N.  T.  Supp.   1134. 

OWENS  ▼.  VAN  ZANDT  et  al.  (Supreme 
Court,  Appelate  Division,  Second  Department 
November  28,  1913.)  Action  by  Laura  Van 
Zandt  Owens  against  William  Wynant  Van 
Zandt  and  others.  No  opinion.  Judgment  af- 
firmed, with  costs. 

PALTANOWICZ,  Appellant,  ▼.  MBNDLO- 
WITZ,  Respondent  (Supreme  Court,  Appel- 
late Division,  Second  Department  November 
14,  19130  Action  by  Petronia  Paltanowicz 
against  Herman  Mendlowitz.  No  opinion.  Mo- 
tion granted,  and  order  modified.  Settle  order 
before  the  Presiding  Justice.  See,  also,  155 
App.  Div.  915,  140  N.  Y.  Supp.  1134. 

PARK  &  TILFORD,  Respondent  t.  HAL- 
STEAD,  Appellant  (Supreme  CJonrt,  Appel- 
late Division,  Second  Department.  November 
7,  1913.)  Action  by  Park  &  Tilford  against 
Maria  S.  Halstead.  No  opinion.  Order  affirm- 
ed by  default,  with  $10  costs  and  disburse- 
ments. 


PASUK,  Appellant  t.  AMERICAN  MFG. 
CO.,  Respondent  (Supreme  Court,  Appellate 
Division,  Second  Department.  December  31, 
1913.)  Action  by  Pawel  Pasuk,  an  infant,  etc., 
against  the  American  Manufacturing  Company. 

PER  CURIAM.  Order  reversed,  without 
costs,  and  motion  granted,  to  the  extent  of  giv- 
ing the  plaintiS,  accompanied  by  not  more  than 
two  persons,  an  inspection  of  the  machine  by 
which  he  claims  to  have  been  hurt  together 
witti  its  equipment  and  appurtenances;  that 
such  persons  be  permitted  to  examine  during 
business  hours  such  machine,  both  in  operation 
and  at  rest,  and  to  take  a  photograph  of  the 
same;  that  the  plaintiff  give  in  writing  notice 
to  defendant's  attorneys,  two  days  before  such 
inspection,  of  the  day  and  hour  when  the  same 
will  be  had;  and  that  at  the  time  named  such 
inspection  and  photograph  be  made  within  a 
period  not  exceeieding  15  minutes. 

In  re  PENNSYLVANIA  AVE.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  7,  1913.)  In  the  matter  of  acquir- 
ing title  to  certain  lands  and  premises  on  the 
easterly  side  of  Pennsylvania  Avenue,  etc.    No 


opinion.  Motion  granted,  without  ocMrtsi,  sad 
question  as  submitted  approved.  See,  also,  157 
App.  Div.  988.  142  N.  Y.  Supp.  1112. 

PEOPLE,  Respondent,  v.  ALLESSI.  App^ 
lant.  (Supreme  Court  Appellate  Division,  Sm- 
ond  Department  December  31,  1913.)  Pm- 
ceeding  by  the  People  of  the  State  of  New  York 
against  Phillip  Allessi.  No  opinion.  Jndgmeni 
of  conviction  of  the  (3oun^  Court  of  Kings 
County  affirmed. 


PEOPLE,  Respondent,  t.  ANDERSON,  Ap- 
pellant (Supreme  Court  Appellate  Divisioii, 
Second  Department.  November  28,  1913.1 
Proceeding  by  the  People  of  the  State  of  New 
York  against  Robert  Anderson.  No  opinioo. 
Judgment  of  conviction  of  the  Court  of  Special 
Sessions  affirmed. 


PEOPLE  V.  ARMSTRONG.  (Supienw 
Court,  Appellate  Division,  First  Departmect 
December  26,  1913.)  Proceeding  by  the  Peopli* 
of  the  State  of  New  York  against  William  Ann- 
strong.  No  opinion.  Motion  to  dismiss  appeal 
granted,  unless  appellant  comply  with  term} 
stated  in  order.    Order  filed. 


PEOPLE  V.  BEIRMAN.  (Supreme  Court. 
Appellate  Division,  First  Department  Decem- 
ber 26,  1913.)  Proceeding  by  the  People  of  tfc* 
State  of  New  York  against  Jacob  M.  Biermas. 
No  opinion.  Motion  to  dismiss  appeal  grant- 
ed.   Order  filed. 


PEOPLE,  Respondent  v.  BOBOK,  AppelUnt. 
(Supreme  Court,  Appellate  Division,  Second 
Department  Decemloer  5,  1913.)  Proceedinz 
by  the  People  of  the  State  of  New  York  against 
Max  Borok.  No  opinion.  Judgment  of  con- 
viction of  the  Court  of  Special  Sessions  af- 
firmMl. 


PEOPLE,  Respondent,  ,T.  BRANDWEIX. 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  December  6,  1913.) 
Proceeding  by  the  People  of  the  State  of  New 
York  against  I<ouis  Brahdweih.  No  opinion. 
Judgment  of  conviction  of  the  Court  or  Spe- 
cial Sessions  affirmed. 


PEOPLE  T.  OILLARATO.  (Supreme  Court 
Appellate  Division,  First  Department  Decem- 
ber 26,  1913.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  Gaetano  Gillarau>. 
No  opinion.  Motion  to  dismiss  appeal  granted. 
Order  filed. 


PEOPLE,    Respondent,    v.   COLBTTRN,   Ap- 

gellant.  (Supreme  Court,  Appellate  Division, 
econd  Department  November  21, 1913.)  Pro- 
ceeding by  the  People  of  the  State  of  New 
York  against  Emerson  Colbum.  Mo  opinion. 
Motion  to  dismiss  appeal  denied. 
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PEOPUD,  Respondent,  ▼.  DB  VITO  et  al., 
Appellants.  (Supreme  Coait,  Appellate  Divi- 
sion, Fourth  Department  Novembier  12,  1913.) 
Proceeding  by  the  People  of  the  State  of  New 
York  against  James  De  Vito,  and  others.  No 
opinion.  Judgment  of  couTiction  and  orders 
aiQrmed. 

PEOPLE,  Respondent,  T.  EPSTEIN,  AppeJ- 
lant.  (Supreme  Court,  Appellate  Division, 
Second  Department.  November  21,  1913.) 
Proceeding  by  the  People  of  the  State  of  New 
York  against  Julius  Epstein,  No  opinion.  Mo- 
tion granted. 

PEOPLE,  Respondent,  v.  PALIX)N,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
First  Department.  December  31,  1913.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York 
:i  gainst  Thomas  F.  Fallon.  M.  E.  Duffy,  of 
New  York  City,  for  appellant.  S.  L.  Richter, 
of  New  York  City,  for  tne  People.  No  opinion. 
Judgment  affirmed.     Order  filed. 


PEOPLE,  Respondent,  v.  FRIEDMAN,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department  November  7,  1913.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York 
against  Max  Friedman.  No  opinion.  Judg- 
ment of  conviction  of  the  Court  of  Special 
Sessions  reversed,  and  new  trial  ordered,  on 
the  ground  that  defendant  is  not  shown  guilty 
beyond  a  reasonable  doubt 


PEOPLE  V.  rURCOIiO.  (Supreme  Cioupt, 
Appellate  Division,  First  Department  De- 
•ember  12,  1913.)  Proceeding  by  the  People 
>f  the  State  of  New  York  against  Ralph  Fur- 
:oIo.  No  opinion.  Time  extended  to  file  print- 
ed papers  and  brief  until  January  13,  1914. 
i^ettle  order  on  notice.  See,  also,  15s  App. 
Div.  935,  143  N.  X.  Supp.  1135. 


PEOPLE  V.  GELLER.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  December 
i6,  1913.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  Samuel  Geller.  No 
opinion.  Motion  to  dismiss  appeal  granted. 
3rder  filed.  See,  also,  156  App.  Div.  900,  141 
V.  Y.  Supp.  1120. 


PEOPLE,  Respondent  v.  GILATO,  Appel- 
ant (Supreme  Court,  Appellate  Division, 
Second  Department  December  31, 1913.)  Pro- 
:eeding  by  the  People  of  the  State  of  New  York 
igainst  Dominick  Gilato.  No  opinion.  Judg- 
nent  of  conviction  of  the  court  of  Special  Ses- 
iions  affirmed. 


PEOPLE,  Respondent,  v.  GLEASON,  Appel- 
ant (Supreme  Court,  Appellate  Division,  Seo- 
>nd  Department  November  21,  1913.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York 
Igainst  Benjamin  Gleason.  No  opinion.  Mo- 
ion  granted. 


PEOPLE,  Renrandent  t.  GUBITOSI,  Appel- 
lant (Supreme  Court  Appellate  Division,  First 
Department  December  19,  1913.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Gaetano  Gubitosi.  H.  J.  Goldsmith,  of 
New  York  City,  for  appellant  L.  Fabricant  of 
New  York  City,  for  the  People.  No  opinion. 
Judgment  affirmed.  Order  filed.  See,  also,  156 
App.  Div.  937,  141  N.  Y.  Supp.  1137. 

PEOPLE  ▼.  HOFFMAN.  (Supreme  Court, 
Appellate  Division,  First  Department  Decem- 
ber 12,  1913.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  Frank  Hoffman. 
No  opinion.  Motion  to  dismiss  appeal  granted. 
Order  filed. 


PEOPLE,  Respondent  ▼•  JACX)BS,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  November  21,  1913.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York 
against  Abraham  Jacobs.  No  opinion.  Judg- 
ment of  conviction  of  the  Court  of  Special  Ses- 
sions affirmed. 


PEOPLE  V.  JEDLICKA.  (Supreme  Court 
Appellate  Division,  First  Department  Novem- 
ber 28,  1913.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  Emil  Jedlicka. 
With  this  case  has  been  consolidated  in  this 
court  cases  bearing  titles  as  follows:  People 
V.  Giuseppe  M.  Gaspari ;  Same  v.  Chas.  Nien- 
habef ;  Same  t.  Frank  Frankenberg.  No  opin- 
ions. Motions  to  dismiss  appeals  granted.  (Or- 
ders filed. 


PEOPLE,  Reroondent,  v.  KAPLAN,  Appel- 
lant (Supreme  Couif,  Appellate  Division,. First 
Department.  Decpuiler  26,  1913.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
Louis  Kaplan.  S.  Jlarkewich,  of  New  York 
City,  for  appellant  h.  Fabricant,  of  New  York 
City,  for  the  People.  No  opinion.  Judgment 
and  order  afErmcd.     Order  fifed. 


PEOPLE,  Respondent  t.  ETJSTER  et  al.. 
Appellants.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  Decemoer  31,  1913.) 
Proceeding  by  the  People  of  the  State  of  New 
York  against  Charles  Kuster  and  another.  No 
opinion.  Judgment  of  conviction  of  the  Court 
of  Special  Sessions  affirmed. 


PEOPLE,  Respondent  ▼.  LARKIN,  Appel- 
lant (Supreme  Court,  Appellate  Division,  First 
Department  December  31,  1913.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
Richard  Larkin.  F.  M.  Clark,  of  New  York 
City,  for  appellant  L.  Fabricant  of  New  York 
City,  for  the  People.  No  opinion.  Judgment 
and  orders  affirmed.     Order  nied. 

PEOPLE  V.  LEFKOWITZ.  (Supreme  Court, 
Appellate  Division,  First  Department  Decem- 
ber 12,  1913.)  Proceeding  by  the  People  of  the 
State  of  New  York  agaust  Isaac  Lefkowitz. 
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No  opinion. 
Order  filed. 


M6ti(m  to  dlsmlM  sitpeal  granted. 


PEOPLE,  Eeapondent,  y.  LYNX,  Appellant 
<Sopreme  Gonrt,  Appellate  Division,  First  De- 
partment Noyember  28,  1913.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
Daniel  M.  Lynx.  G.  B.  Bosenheim,  of  New 
Yorli  City,  for  appellant  G.  Z.  Medalie,  of 
New  York  City,  for  the  People.  No  opinion. 
Judgment  and  order*  affirmed.     Order  filed. 

PEOPLE,  Beqpondent,  ▼.  LYONS,  Appel- 
lant (Supreme  Court  Appellate  Division,  Sec- 
ond Department  November  28,  1913.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York 
against  George  Lyons.  No  opinion.  Judgment 
of  conviction  of  the  County  Court  of  Westchest- 
er County  affirmed. 

PEOPLE,  Respondent,  t.  MANZALLILO, 
Appellant.  (Supreme  Court  Appellate  Division, 
Second  Department  November  21,  1913.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York 
against  RafCaelino  MansalUlo.  No  opinion.  Mo- 
tion granted. 


PEOPLE  T.  MARKHEIM.  (Supreme  Court, 
Appellate  Division,  First  Department.  Decem- 
ber 26,  1913.)  Proceeding  by  the  People  of  the 
State  of  New  York  agamst  Louis  Markheim. 
No  opinion.  Motion  granted,  and  time  extended 
to  January  6,  1914,  when  case  and  printed  pa- 
pers must  be  on  file,  or  appeal  stands  dismissed. 
Settle  order  on  notice. 


PEOPLE  y.  METROPOLITAN  SURETY 
CO.  H.  B.  SMITH  CO.  v.  YAWGER  (Su- 
preme Court  Appellate  Division,  Third  De- 
partment November  26,  1913.)  Proceeding  by 
the  People  of  the  State  of  New  York  against 
the  Metropolitan  Surety  Company.  Claim  of 
the  E.  B.  Smith  Company  against  John  F. 
Yawger,  as  receiver  of  the  Metropolitan  Surety 
Company.  No  opinion.  Motion  granted,  and 
questions  certified  as  proposed.  See,  also,  143 
N.  Y.  Supp.  1136. 


PEOPLE  y.  MOORE.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  December 
26,  19130  Proceeding  by  the  People  of  the  State 
of  New  York  against  Richard  Moore.  No  opin- 
ion. Motion  denied.  Order  filed.  See,  also,  146 
App.  Div.  956,  131  N.   Y.  Supp.  1134. 


PEOPLE,  Respondent  v.  O'CONNOR,  Appel- 
lant (Supreme  Court  Appellate  Division,  Sec- 
ond Department  December  19,  1913.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York 
against  Cornelius  J.  O'Connor. 

PER  CURIAM.  When  the  people  rested, 
there  was  not  a  prima  facie  case  against  the  de- 
fendant Evidence  was  admitted  that  was  clear- 
ly incompetent  and  the  motion  to  dismiss  should 
have  been  granted.    The  defendant's  version  of 


the  oocurrence  was  not  nbatantiated  by  tesB- 
mony  which  it  seems  he  mi^t  have  been  ab!-' 
to  produce.  On  consideration  of  the  whole  cas-. 
we  think  that  justice  requires  a  new  tria!. 
which  is  hereby  ordered,  pursuant  to  the  pr  - 
visions  of  section  627  of  the  Code  of  Crimina. 
Procedure,  and  section  40,  c.  669,  Laws  101<<. 
Judgment  of  conviction  of  the  Court  of  Sperir 
Sessions  reversed,  and  new  trial  ordered.  !>>^. 
also,  158  App.  Div.  943,  148  N.  Y.  Snpp.  llSo. 
BUBR  and  RICH,  J  J.,  vote  for  affirmance. 


PEOPLE,  Respondent  y.  O'DAT,  Appellant 

(Supreme  Court,  Appellate  Division,  SMrst  IV 
partment  December  26,  1913.)  Proceeding  '.■; 
the  People  of  the  State  of  New  York  agaic^: 
Daniel  O'Day.  W.  S.  Eenne^,  of  New  Yori 
City,  for  appellant  S.  L.  Kichter,  of  New 
City,  for  the  People.  No  opinion.  Jndgmec: 
and  order  affirmed.  Order  filed.  See,  also,  157 
App.  Div.  911,  142  N.  Y.  Supp.  1136. 


PEOPLE,  Respondent,  t.  BOTHBNBERG, 
Appellant  (Supreme  Court,  Appellate  Division. 
Second  Department  December  6,  1913.)  Fn'^ 
ceeding  by  the  People  of  the  State  of  Kew  York 
against  Rebecca  Bothenberg.  No  opinio!:. 
Judgment  of  conviction  of  the  Coart  of  Specie 
Sessions,  and  information,  dismissed,  upon  tli- 
ground  Uiat  the  evidence  does  not  show  the  ci  lie- 
mission  of  the  offense  charged,  or  any  otb^r 
offense.  See,  also,  168  App.  Dir.  943,  143  N. 
Y.  Sapp.  use. 


PEOPLE,  Respondent  ▼.  SCHIPANT,  Apr*'.- 
lant  (Supreme  Court,  Appellate  Division,  Se^ 
ond  Department  December  81,  1913.)  Pr.> 
ceeding  by  the  People  of  the  State  of  New  Yori 
against  John  Schipani.  No  opinion.  Judg^nti: 
of  conviction  of  the  County  Court  of  Kicp 
Cotinty  affirmed. 


PEOPLE,  Respondent  v.  SERKEN,  Appel- 
lant, et  al.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  Novemt«r  21,  Wl'A. 
Proceeding  by  uie  People  of  the  State  of  Ne« 
York  against  Joseph  Serken,  impleaded  with 
another.    No  opinion.    Motion  granted. 

PEOPLE,  Respondent,  y.  SERKBN,  Appel- 
lant, et  aL  (Supreme  Court,  Appellate  Din- 
sion,  Second  Department.  November  21,  191SJ 
Proceeding  by  the  People  of  the  State  of  Ne* 
York  against  Sarah  Serken,  impleaded  with 
another.     No  opinion.     Motion  granted. 

PEOPLE  y.  SILVERSTEIN.  (Supreme 
Court  Appellate  Division,  First  DepartmecL 
December  12,  1913.)  Proceeding  by  the  Peo|>> 
of  the  State  of  New  York  against  E^lward  t^i- 
versteln.  No  opinion.  Motion  to  dismiss  ap- 
peal granted.  Order  filed.  See,  also,  142  X. 
Y.  Supp.  1136. 


PEOPLE,    Respondent    v.    SMOLINSKI  rt 
tL,  Appellants.    (Supreme  Court,  Appellate  Di- 
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ision.  Fourth  Department  November  19, 
dl3.)  Proceedtng  by  the  People  of  the  State 
t  New  York  against  Michael  Smolinski  and 
Dother.  No  opinion.  Appeal  dismissed  npon 
bipulation  filed. 

PEOPLE,  Respondent,  v.  80RKBNTIN0, 
.ppellant  (Supreme  Court,  Appellate  Divi- 
Lon,  Second  Department.  December  5,  1913.) 
•roceedin^  by  the  People  of  the  State  of_  New 
'ork  against  Tony  Sorrentlno.  No  opinion, 
lotion  granted.  See,  also,  168  App.  Div.  941, 
43  N.  f .  Supp.  1136. 

PEK)PIiH,  Respondent,  v.  SQTJILLANTI,  Ap- 
ellant  (Supreme  Court,  Appellate  Division, 
econd  Department  December  31,  1913.)  Pro- 
eeding  by  the  People  of  the  State  of  New  York 
gainst  Aintonio  Squillanti.  No  opinion.  Judg- 
lent  of  conviction  of  the  court  of  Special  Ses- 
.ons  afBrmed.  People  v.  Batteloro,  154  App. 
>iy.  963,  189  N.  X.  Supp.  1186. 

PEOPIiB,  Respondent,  v.  THOMPSON,  Ap- 
ellant  (Supreme  Court,  Appellate  Division, 
ccond  Department  November  14, 1913.)  Pro- 
eeding  by  the  People  of  the  State  of  New 
'ork  against  John  Thompson.  No  opinion, 
lotion  granted. 

PEOPLE,  Respondent,  t.  TOLMAN,  Appel- 
int.  (Supreme  Conri  Appellate  IMvision, 
'irst  Department  November  28,  1913.)  Pro- 
ecding  by  the  People  of  the  State  of  New 
'ork  against  Daniel  B.  Tolman.  O.  O.  Bat- 
le,  of  New  York  City,  for  appellant  L.  Fabri- 
unt,  of  New  York  City,  for  respondent.  No 
pinion.    Judgment  affirmed.    Order  filed. 

PEOPLE,  Respondent,  v.  TONOLO,  Appel- 
int  (Supreme  Court,  Appellate  Division,  Sec- 
ad  Department.  December  19,  1013.)  Pro- 
eeding  by  the  People  of  the  State  of  New  York 
gainst  August  Tonolo. 

PER  CURIAM.  It  does  not  appear  that  any 
ppeal  has  been  taken  from  the  order  of  Decem- 
er  3,  1913,  correcting  the  clerk's  minutes.  Un- 
er  these  circumstances,  such  correction  must 
e  deemed  a  correction  of  the  case  on  appeal  in 
tiis  action,  and  the  motion  to  so  consider  it  Is 
ranted. 


PEOPLE,  Respondent,  y.  VENTIMIOLIA, 
.ppellant  (Supreme  Court,  Appellate  Division, 
irst  Department  December  5,  1913.)  Pro- 
eeding  by  the  People  of  the  State  of  New  York 
gainst  Anthony  Ventimiglia.  K.  H.  Rosenberg, 
f  New  York  City,  for  appellant  S.  L.  Richter, 
f  New  York  City,  for  the  People.  No  opinion, 
udgment  affirmed.    Order  filed. 


PEOPLE,  Respondent  t.  WARBLINSKY, 
Lppellant  (Supreme  Court,  Appellate  Divi- 
ion,  Second  Department  December  31,  1913.) 
Proceedings  by  the  People  of  the  State  of  New 
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York  against  David  WarbUnsky.  'No  opinicm. 
Judgment  of  conviction  of  the  County  Court  of 
Kings  County  reversed,  an3  a  new  trial  ordered, 
upon  the  ground  that  the  affidavits  used  in  the 
Magistrate's  Court,  and  a  copy  of  the  testimony 
of  Levine,  were  not  received  in  evidence  for  any 
competent  purpose.  See,  also,  154  App.  Div. 
899,  139  N.  Y.  Supp.  1139. 


PEOPLE,  Re^ndent,  t.  WILMER,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  December  19,  1913.)  Pro- 
ceeding by  the  People  of  the  State  of  New 
York  against  John  Wilmer. 

PER  CURIAM.  Judgment  of  conviction  of 
the  County  Court  of  Westchester  County  affirm- 
ed. See,  also,  166  App.  Div.  888,  1^  N.  Y. 
Supp.  137. 

JENKS,  P.  J.,  dissents,  upon  the  ground  that 
the  evidence  was  not  sufficient  to  justii^  a  con- 
viction. 


PEOPLE  T.  ZERILLO.    (Supreme  Court,  Ap- 

Sellate  Division,  First  Department.  December 
8,  1913.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  Frank  JSierillo.'  No 
opinion.  Motion  to  dismiss  appeal  granted,  un- 
less appellant  comply  with  terms  stated  in  or- 
der. Order  filed.  See,  also,  146  App.  Div.  812, 
131  N.  Y.  Supp.  600. 


PEOPLE  ex  reL  BOWDEN,  Relator,  v. 
WALDO,  Police  Com'r,  Respondent  (Supreme 
Court,  Appellate  Division,  Second  Department 
November  28,  1913.)  Proceeding  by  the  People 
of  the  State  of  New  York,  on  the  relation  of 
William  F.  Bowden  against  Rhinelander  Waldo, 
as  Police  Commissioner  of  the  City  of  New 
York.  No  opinion.  Determination  confirmed, 
with  $50  costs  and  disbursements. 

PEOPLE  ex  reL  BOYD  v.  RUOFF,  County 
Clerk.  (Supreme  Court,  Appellate  Division, 
Second  Department.  December  5,  1013.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York, 
on  the  relation  of  Albert  L.  Boyd,  against  Leo- 
nard Ruoff,  Clerk  of  the  County  of  Queens. 

PER  CURIAM.  We  think,  considering  the 
short  period  of  service  of  the  relator  and  the 
volume  of  work  done  by  him,  that  the  ^lumber 
of  errors  made  by  him  was  not  sufficient  to  es- 
tablish incompetency  on  his  part.  None  of  the 
errors  showed  a  hopeless  incompetency,  and  a 
few  days  more  of  service  might  have  resulted  in 
a  relative  perfection.  Before  a  final  determina- 
tion of  incompetency  was  reached,  a  better  op- 
portunity should  have  been  afforded  the  relator. 
Therefore  the  determination  of  the  County 
Clerk  is  annulled,  with  $60  oosts  and  disburse- 
ments, and  the  relator  reinstated. 

PEOPLE  ex  reL  BROOKLYN  HEIGHTS  a 
CO.,  Appellant,  v.  CONNOLLY,  Borough  Presi- 
dent, Respondent  (Supreme  Court,  Appellate 
Division,  Second  Department  December  19, 
1013.)     Proceeding  by  the  People  of  the  State 
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of  New  Tork,  on  the  relation  of  the  Brooklyn 
Heights  R&ilroad  Company,  against  Maurice  E. 
ConnoUy«  as  President  of  the  Borough  of 
Qneens.  No  opinion.  Order  aflSrmed,  with  $10 
costs  and  diBbursementa 

PEOPLE  ex  rel.  OOLBDRN,  Appellant,  t. 
WARDEN  OF  CITY  PRISON,  Respondent. 
(Snpreme  Court,  Appellate  Division,  Second  De- 
partment. November  21,  1013.)  Proceeding  by 
the  People  of  the  State  of  New  York,  on  the  re- 
lation of  Emerson  Colbum,  against  the  Warden 
of  the  City  Prison.  No  opinion.  Order  affirm- 
ed by  default 

PEOPLE  ex  rel.  COOPER,  Relator,  v. 
JOHNSON,  Respondent.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  November 
28,  1913.)  Proceeding  by  the  People  of  the 
State  of  New  York,  on  the  relation  of  Martin 
Cooper,  against  Joseph  Johnson,  as  Commis- 
sioner. A.  J.  Talley.  of  New  York  City,  for 
relator.  H.  Crone,  of  New  York  City,  for  re- 
spondent No  opinion.  Writ  dismissed,  and 
proceedings  dismissed,  with  $60  costs  and  dis- 
bursements.    Order   filed. 

PEOPLE  ex  rel.  CROWELL  t.  CONNOL- 
LY, Borough  President  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  Decem- 
ber 19,  1913.)  Proceeding  by  the  People  of  the 
State  of  New  York,  on  the  relation  of  Robert 
R.  Crowell,  against  Maurice  E.  Connolly,  as 
President  of  Uie  Borough  of  Queens,  etc.  No 
opinion.  Motion  granted.  Settle  order  before 
Mr.  Justice  Putnam. 

PEOPLE  ex  rel.  DOLAN,  Relator,  t.  WAL- 
DO, Police  Com'r,  Respondent.  (Supreme 
Court  Appellate  Division,  Second  Department 
December  12,  1913.)  Proceeding  by  the  People 
of  the  State  of  New  York,  on  the  relation  of 
James  Do  Ian,  against  Rbinelander  Waldo,  as 
Police  Commissioner  of  the  City  of  New  York. 
No  opinion.  Determination  annulled,  with  $50 
costs  and  disbursements,  and  relator  reinstated, 
upon  the  ground  that  the  evidence  fails  to  es- 
tablish a  fair  preponderance  thereof  that  he 
was  guilty  of  the  charge  made  against  him. 

PEOPLE  ex  rel.  DONNELi;!,  Relator,  v. 
WALDO,  Respondent  (Supreme  Court  Ap- 
pellate Division,  First  Department  November 
28,  1913.J  Proceeding  by  the  People  of  the 
State  of  New  York,  on  the  relation  of  William 
F.  Donnelly,  against  Rbinelander  Waldo,  as 
Commissioner.  A.  J.  Talley,  of  New  York  City, 
for  relator.  H.  Crone,  of  New  York  City,  for 
respondent  No  opinion.  Writ  dismissed,  and 
proceedings  a£Srmed,  with  $50  costs  and  dia- 
bursements.     Order  filt>d. 

PEOPLE  ex  rel.  DORAN  v.  WALDO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment December  26,  1913J  Proceeding  by 
the  People  of  the  State  of  New  York,  on  the 
relation  of  Patrick  Doran,  against  Rbinelander 


Waldo,  as  Commissioner,  etc.  'No  opinion. 
Motion  to  dismiss  appeal  granted,  wiOi  110 
costs.     Order  filed. 


PEOPLE  ex  rel.  FITZPATBICK,  AppeUant 
T.  HENDERSON  et  al..  Respondents.  (Su- 
preme Court  Appellate  Division,  First  Depait- 
ment.  November  28,  1913.)  Proceeding  br 
the  People  of  the  State  of  New  York,  on  the  re- 
lation of  John  IHtzpatrick,  against  James  A. 
Henderson  and  others.  J.  V.  Judge,  of  Nev 
York  City,  for  appellant  G.  L.  Barber.  oC 
New  York  City,  for  respondents.  No  opinion- 
Order  affirmed,  with  costs.     Order  filed. 

PEOPLE  ex  tel.  FRIEDMAN  et  aL,  Appel- 
lants, T.  PURDY  et  aL,  Respondents.  (So- 
preme  Court  Appellate  Division,  FlrBt  Deptit- 
ment  December  26,  1913.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  re- 
lation of  Charles  S^edman  and  others,  against 
Lawson  Purdy  and  others,  as  Commisaioiien. 
etc.  S.  Silinsky,  of  New  York  City,  for  appel- 
lants. C.  A.  Peters,  of  New  York  City,  for  r^ 
spondents.  No  opinion.  Order  affirmed,  wi'J: 
$10  costs  and  disbursements.    Order  filed. 

PEOPLE  ex  rel.  OAUAQHER,  ReUtor,  t. 
WALDO,  Respondent  (Supreme  Court,  Ap- 
pellate Division,  First  Department  Decembt: 
26,  1913.)  Proceeding  by  the  People  of  tb- 
State  of  New  York,  on  the  relation  of  Hnfi- 
Gallagher,  against  Rbinelander  Waldo,  as  Cddi- 
missioner.  A.  Caruthers,  of  New  York  City,  for 
relator.  H.  Crone,  of  New  York  City,  for  re- 
spondent No  opinion.  Writ  dismissed,  tai 
groceedings  affirmed,  with  $60  costs  and  di$ 
ursements.    Order  filed. 


PEOPLE   ex    rel.    McGUIGAN    t.    CBOM 
WELL.     (Supreme  Court  Appellate   Diviao-.  I 
First  Department     December  12,  1913.)     Prr  ' 
ceeding  by   the   People   of  the    State    of   Nf? 
York,   on   the   relation  of  Michael    McOuigaL 
against  George  Cromwell,  as  President,  etc    X    ■ 
opinion.      Motion    to   dismiss    appeal    grants    ' 
with  $10  costs.    Order  filed. 

PEOPLE  ex  lel.  McITaUGHLIN  ▼.  BOAKl  t 
OF  EDUCATION.  (Supreme  Court,  Appelht- 
Division,  First  Department  December  1- 
1913.)  Proceeding  by  the  People  of  the  Stat-, 
of  New  York,  on  the  relation  of  Wm.  EL  Mr- 
Laughlin,  against  the  Board  of  Education.  >' ' 
opinion.  Motion  to  dismiss  writ  granted,  wis 
$10  costs.    Order  filed. 

PEOPLE  ex  rel.  MICHAELSON  v.  WAL 
DO.  (Supreme  Court,  Appellate  Division,  Firs: 
Department  November  28,  1913.)  PrcxiediEi- 
by  the  People  of  the  State  of  New  York,  c- 
the  relation  of  Joseph  Michaelson,  agains: 
Rbinelander  Waldo,  as  CJommissioner.  M.  H 
Hochdorf,  of  New  York  City,  fdr  relator.  B 
Crone,  of  New  York  City,  for  respondent  >'" 
opinion.  Writ  dismissed,  and  proceedings  ai 
firmed,  with  $50  costs  and  diabursementa.  Or- 
der filed. 


Digitized  by 


Google 


UBMOBAMDUU  DBCI8IOMS 


1139 


PEOPLE  ex  pel.  MOSES  ▼.  GATNOB,  May- 

r.  (Supreme  Conrt,  Appellate  Division,  First 
•epartment.  December  26,  1813.)  Proceeding 
y  the  People  of  the  State  of  New  Tork,  on  the 
;'Iation  of  Siicmand  Moses,  against  William  J. 
taynor,  as  Mayor,  of  the  City  of  New  York. 
lO  opinion.  Motion  to  dismiss  appeal  granted, 
'ith  SIO  costs.  Order  filed.  See,  also,  77  Misc. 
tep.  576,  137  N.  Y.  Supp.  196. 

PEOPIjE  ez  lel.  NASON  et  al..  Appellants, 
.  GAIJLAGHAN,  Hespondent  (Supreme 
lourt.  Appellate  Divii^on,  Second  Department. 
>ecember  5,  1913.)  Proceeding  by  the  People 
f  the  State  of  New  Tork,  on  the  relation  of 
^rnst  M.  Nason  and  another,  against  Stephen 
lallaghan,  Justice  of  the  Municipal  Court  of 
he  City  of  New  Tork. 

PER  CURIAM.  The  refusal  of  the  learned 
tistice  of  the  Municipal  Court  to  sign  the  war- 
ant  of  seizure  was  justified  by  the  prior  deci- 
ion  of  Faraci  t.  MaUer,  154  App.  Div.  303, 
38  N.  T.  Supp.  961.  Although  that  has  been 
ince  reconsidered,  and  the  doctrine  there  stated 
verruled  (Coiro  v.  Baron,  158  App.  Div.  501, 
43  N.  T.  Supp.  853,  decided  October  31,  1913), 
he  justice's  ruling  is  to  be  tested  by  the  law  as 
t  bad  been  declared  when  he  was  called  upon 
o  act.  The  writ  of  peremptory  mandamus,  be- 
ng  discretionary,  will  not  now  be  granted,  itt- 
smuch  as  presumably  there  will  be  no  occasion 
herefor,  in  view  of  oar  later  decision,  rendered 
jcnding  this  appeal.  Order  affirmed,  without 
usts. 


PEOPLE  ex  rel.  O'BRIEN  ▼.  WALDO,  Po- 

ice  Com'r.  (Supreme  Court,  Appellate  Divi- 
ion.  First  Department  December  31,  1913.) 
'roceeding  by  the  People  of  the  State  of  New 
'ork,  on  the  relation  of  James  J.  -  O'Brien, 
gainst  Rhinelander  Waldo,  as  Police  Commis- 
ioner.  etc.  Grant  &  Ronss,  of  New  Tork  City, 
or  relator.  H.  Crone,  of  New  Tork  City,  for 
espondent.  No  opinion.  Writ  dismissed,  and 
iroceedings  affirmed,  with  $50  costs  and  dis- 
ursements.    Order  filed. 


PEOPLE  ex  pel  SANGUINITTO  t.  WAL- 
)0,  Police  Com'r.  (Supreme  Court,  Appellate 
>irision.  Second  Department.  November  28, 
913.)  Proceeding  by  the  People  of  the  State 
f  New  Tork,  on  the  relation  of  Richard  L. 
>anguinitto,  against  Rhinelander  Waldo,  as 
'olice  Commissioner  of  the  City  of  New  Toric. 

PER  CURIAM.  Determination  confirmed, 
>-ith  ?50  costs  and  disbursements. 

JENKS,  P.  J.,  and  CARR,  J.,  dissent 


PEOPLE  ex  reL  SCULLY  v.  WALDO,  Po- 
ice  Com'r.  (Supreme  Court,  AppelUte  Divi- 
ion.  Second  Department  December  6,  1913.) 
•roceeding  by  the  People  of  the  State  of  New 
Tork,  on  the  relation  of  James  E.  J.  Scully, 
gainst  Bliinelander  Waldo,  as  Police  Commis- 
ioner  of  the  City  of  New  Tork.  No  opinion. 
)etermination  annulled,  as  contrary  to  the 
weight  of  the  evidence,  with  $60  costs  and  dis- 
nrsements.  and  relator  reinstated. 


PEOPLE  ex  rel.  8EAD0B,  Respondent,  t. 
THOMPSON  et  aL,  Board  of  Education,  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department  December  19, 1918.)  Pro- 
ceeding by  the  People  of  the  State  of  New 
Tork,  on  the  relation  of  John  Seador,  against 
William  F.  Thompson,  as  president  and  others, 
comprising  the  Board  of  Education  of  School 
District  No.  2  of  the  Town  of  Eastchester. 
No  opinion.  The  relator's  children  having  been 
admitted  to  the  public  school  before  the  return 
of  the  writ,  the  motion  should  have  been  denied. 
The  order  is  therefore  reversed,  without  costs. 


PEOPLE  ex  reL  STEVES  v.  O'CONNOR, 
Com'r  of  Records,  et  al.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Decem- 
ber 5,  1913.)  Proceeding  by  the  People  of  the 
State  of  New  Tork,  on  the  relation  of  Richard 
S.  Steves,  against  Edmund  O'Connor,  as  Com- 
missioner of  Records  of  the  County  of  Kings, 
and  another.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 

PEaiKINS-GOODWIN  CO.,  Repondent  v. 
POST,  Appellant.  (Supreme  Conrt,  Appellate 
Division,  First  Department  December  5, 
1913.)  Action  by  the  Perkins-Goodwin  Com- 
pany against  Carrol  J.  Post,  Jr.  F.  J.  Red- 
man, of  New  Tork  City,  for  appellant  C.  D. 
Ridgway,  of  New  Tork  City,  for  respondent 
No  opinion.  Judgment  affirmed,  with  costs. 
Order  filed. 


PBRLMAN,  Respondent,  t.  I.  BLTN  & 
SONS,  Appellants.  (Supreme  Court,  Appellate 
Division,  First  Department.  December  31, 
1913.)  Action  b(y  David  Perlman,  an  infant, 
against  I.  Blyn  &  Sons.  E.  J.  Redington,  of 
New  Tork  Oi^,  for  appellants.  R.  M.  Cohen,  of 
New  Tork  City,  for  respondent  No  opinion. 
Judgment  and  order  reversed,  and  new  trial  or- 
dered, with  costs  to  appellant  to  abide  event,  un- 
less plaintiff  stipulates  to  reduce  verdict  to  !$3,- 
5(X>,  in  which  event  judgment,  as  so  modified, 
and  order,  affirmed,  without  costs.  Settle  order 
on  notice.  See,  also,  155  App.  Div.  888,  139  N. 
T.  Supp.  1082. 


PETERSEN  et  aL  ▼.  HUDSON  P.  ROSE 
CO.  (Supreme  Court  Appellate  Division,  First 
Department.  December  26,  1913.)  Action  by 
Martin  Petersen  and  others  against  the  Hudson 
P.  Rose  Company.  No  opinion.  Application 
denied,  with  $10  costs.     Order  signed. 

PETTIT,  Respondent,  v.  CORN,  Appellant 
(Supreme  Court,  Appellate  Division,  First  De- 
partment December  5,  1913.)  Action  by 
Franklin  Pettil  sRaiuat  Henry  Com.  C.  J. 
Heermance,  of  New  Tork  Ci^^  for  appellant 
A.  H.  ToWnley,  of  New  Tork  City,  for  respond- 
ent. No  opinion.  Judgment  and  order  affirm- 
ed, with  costs.     Order  filed. 

FFEFFER  et  aL,  Respondents,  t.  HART- 
FORD LIFE  INS.  CO.,  Appellant     (Supreme 
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Conrt,  Appellate  Diyislon,  First  Department. 
December  5,  ldl3.)  Action  by  Frank  FTeffer  and 
another  against  the  Hartford  Life  Insurance 
Company.  J.  T.  McGovem,  of  New  York  City, 
for  appellant  E.  Shelby,  of  New  Xork  City, 
for  respondents.  No  opinion.  Older  affirmed, 
with  $10  costs  and  disbursements,  with  leave 
to  defendant  to  withdraw  demurrer  and  to  an- 
swer on  payment  of  costs. 

PHia^PS,  Appellant,  t.  PHELPS,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  November  7,  1913.)  Action 
by  Susan  A.  Phelps  against  John  Walter 
Phelps.  No  opinion.  Appeal  dismissed,  with 
$10  costs. 

PHELPS,  Appellant,  t.  PHELPS,  Respond- 
ent. (Supreme  Conrt,  Appellate  Division,  Sec- 
ond Department  November  7,  1913.)  Action 
by  Susan  A.  Phelps  against  John  Walter 
Phelps.  No  opinion.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  that  sup- 
plemental summons  issue  and  supplemental 
pleadings  be  made  granted,  with  $10  costs.  Ap- 
peal to  Conrt  of  Appeals  denied,  144  N.  x. 
Supp.  1140. 


PHELPS,  Appellant,  ▼.  PHELPS,  Respond- 
ent (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  Decemoer  31,  1913.L  -^C" 
tion  by  Susan  A.  Phelps  against  John  Walter 
Phelps.  No  opinion.  Motion  for  leave  to  ap- 
peal to  the  Court  of  Appeals  (from  144  N.  x. 
Supp.  1140,  denied. 


In  re  PIERCE.  (Supreme  Court,  Appellate 
Division,  Fourth  Department  November  12, 
1913.)  In  the  matter  of  the  application  of 
Margaret  Pierce,  an  inmate  of  the  Utica  State 
Hospital,  for  discharge,  etc.  No  opinion.  Ap- 
peal dismissed,  and  stay  vacated,  without  costs, 
upon  stipulation  filed. 


PITT,  Appellant,  v.  BOARD  OF  EDUCA- 
TION, Respondent.  (Supreme  Court,  Appellate 
Division,  First  DM>artment  November  28, 
1913.)  Action  by  Lewis  P.  Pitt  against  the 
Board  of  Education.  E.  J.  Parsons,  of  New 
York  City,  for  appellant  O.  Mclntyre,  of  New 
York  City,   for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs.    Order  filed. 

LAUGHLIN  and  HOTGHKISS,  JJ..  dissent 

PLATOU,  -Respondent,  t.  PIGUERON,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department  December  31,  1913J  Ac- 
tion by  Carl  Platou  against  William  G.  Piguer^ 
on.  No  opinion.  Judgment  and  order  unani- 
mously affirmed,  with  costs. 

PNEUMATIC  SIGNAL  CO.,  Appellant,  t. 
TEXAS  &  P.  RY.  CO.,  Respondent  (Supreme 
Conrt,  Appellate  Division,  Fourth  Department 


November  12,  1913.)  Action  by  tlie  Pnenmatie 
Signal  Company  against  the  Texas  8c  Fadfie 
Railway  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.  See,  also,  145  App.  X>iT.  901, 
129  N.  Y.  Supp.  1142. 

FOOTB,  J.,  not  sitting. 

PORTER  T.  CITY  OF  NEW  YORK.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment November  7,  1913.)  Action  b^  Lania 
A.  Porter,  as  administratrix,  etc.,  aeainst  the 
City  of  New  York.  No  opinion.  Motion  denied, 
without  costs.  See.  also,  158  App.  I>ir.  601. 
143  N.  Y.  Supp.  808;   144  N.  Y.  Snpp.  1140. 

PORTER,  Respondent,  T.  CITY  OF  NEW 
YORK,  Appellant  (Supreme  Court,  Appellate 
Division,  Second  Department.  December  12. 
1013.)  Action  by  Laura  A.  Porter,  as  adminis- 
tratrix, etc.,  against  the  City  of  New  York.  No 
opinion.  Motion  denied,  witlioat  costs.  See, 
also,  144  N.  Y,  Supp.  1140. 


POSIN  T.  WILLIAMSBUROH  SAVINGS 
BANK  et  al.  (Supreme  Court,  Appellate  I>i^i- 
sion.  Second  Department  December  5.  1913.1 
Action  by  Mascha  Posin  against  the  Williams- 
burgh  Savings  Bank  and  Frank  V.  Kelly.  Pub- 
lic Administrator,  etc  No  opinion.  Order  re- 
versed, with  $10  costs  and  disbursements,  and 
motion  denied,  without  prejudice,  however,  to  t 
renewal  upon  a  case  to  be  made  and  settled  br 
the  trial  justice  under  section  997  of  the  Code  of 
Civil  Procedure. 


POST  et  al..  Appellants,  t.  THOMAS  et  «L 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  December  26,  19;:'. 
Action  by  Edwin  M.  Post  and  another  as^'i-": 
Edward  R,  Thomas  and  another.  W.  G.  Wi'.- 
sou,  of  New  York  City,  for  appellants.  £.  L. 
Blackman,  of  New  York  City,  for  respondents. 
No  opinion.  Judgment  affirmed,  witli  costs.  Or- 
der filed.  See,  also,  154  App.  Div.  834.  139  >'. 
Y.  Supp.  1140. 


POTTER,  AppelUnt,  v.  PICTORIAI.  RE- 
VIEW CO.,  Respondent  (Supreme  Court,  -Ap- 
pellate Division,  First  Department  Deceml'^.' 
31,  1913.)  Action  by  Alexander  Potter  aeaio' 
the  Pictorial  Review  Company.  J.  A.  Hodge.  ' ' 
New  York  City,  for  appellant  H.  H.  Ritt.r- 
busch,  of  New  York  City,  for  respondent  N' 
opinion.  Judgment  affirmed,  with  costs,  on  1'-< 
App.  Div.  874,  142  N.  Y.  Supp.  208.  See.  al*.. 
142  N.  Y.  Supp.  1140.    Order  filed. 


POWER,  Respondent,  ▼.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant.  (Supren* 
Court,  Appellate  Division,  Second  Departmort. 
December  6,  1913.)  Action  by  Elisabeth  W. 
Power,  as  administratrix,  etc.,  of  Mary  Pow.r, 
deceased,  against  the  New  York  CentiaJ  &  Hn^ 
son  River  Railroad  Company.  No  opini'  a. 
Judgment  and  order  unanimously  affirmed,  vitk; 
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costs.    Appeal  to  Coart  of  Appeals  denied,  144 
N.  T.  Supp.  1141. 


POWER,  Respondent,  v.  NEW  YORK  CENT. 
&  H.  R.  R.  CO.,  AppeUant.  (Sapreme  Ck>art, 
Appellate  Division,  Second  Department.  De- 
cember 19,  1913.)  Action  by  Elizabeth  W. 
Power,  as  administratrix,  etc.,  against  the  New 
Yorlc  Central  &  Hudson  River  Railroad  Com- 
pany. No  opinion.  Motion  for  leave  to  appeal 
to  the  Court  of  Appeals  (from  144  N.  Y.  Supp. 
1140)  denied. 


PRATT,  Respondent,  t.  POWERS,  Appel- 
lant (Supreme  Court;  Appellate  Division, 
Third  Department  November  26,  1913.)  Ap- 
plication Dy  Elizabeth  T.  Pratt  against  Thomas 
F.  Powers. 

PER  CURIAM.  Order  modified,  so  as  to 
direct  the  referee  to  make  inquiry  as  to  the 
circumstances  under  which  this  agreement  was 
made  and  as  to  its  legality  and  fairness,  and  re- 
port the  same  to  the  court  with  his  conclusions, 
and  t>y  strifcinf  therefrom  the  provision  vacat- 
ing and  declaring  void  the  agreement  between 
Powers  and  Elizabeth  T.  Pratt,  and  the  direc- 
tion that  any  moneys  found  due  on  the  assump- 
tion this  agreement  is  void  be  paid  by  Powers 
to  Pratt,  and  reserving  determination  of  the 
defendant's  liability  until  the  coming  in  of  the 
report.  The  accounting  as  directed  by  the  or- 
der appealed  from  shall  be  taken,  if  the  referee 
is  of  the  opinion  that  the  agreement  should  be 
vacated.  As  so  modified,  the  order  is  affirmed, 
without  costs  to  either  party. 


PRKNDEROAST,  Appellant,  v.  ERIE  R. 
CO.,  Respondent  (Supreme  Court,  Appellate 
Division,  Second  Department  December  31, 
19130  Action  by  Edward  Prendergast  against 
the  Erie  Railroad  Company. 

PER  CURIAM.  Judgment  and  order  affirmed, 
irith  costs. 

RICH  and  STAPLETON,  JJ.,  dissent 


PRIMROSE,  Appellant,  v.  PRIMROSE,  Re- 
spondent (Supreme  Court  Appellate  Division, 
Second  Department  November  28,  1913.)  Ac- 
tion by  Esther  Primrose  against  Georae  H. 
Primrose.  No  opinion.  Judgment  amrmed, 
ivithout  costs. 


PURITAN  PURE  FOOD  CO.  v.  STOLL- 
WERCK  BROS.  (Supreme  Court  Appellate 
Division,  First  Department  November  28, 
1913.)  Action  by  the  Puritan  Pure  Food  Com- 
;>any  against  the  Stollwerck  Brothers.  No 
)pinion.  Motion  granted,  with  $10  costs.  Dr- 
ier filed.    See,  also,  143  N.  Y.  Supp.  1140. 


QUATTRUCCI  v.  TURNBULL  et  al.  (Su- 
;>reme  Court,  Appellate  Division,  Second  De- 
partment     December   31,    1913.)      Action   by 


Eugenic  Qnattrucd  against  Eatherine  E.  Tnrn- 
bnll  and  another. 

PER  CURIAM.  The  explanation  given  by 
the  plaintiff  for  failure  to  bring  his  action  on 
for  trial  within  the  period  of  more  than  five 
years  since  issue  was  joined  is  not  sufficient  to 
excuse  the  delay,  within  the  rule  laid  down  in 
repeated  decisions  of  this  court  Order  denying 
defendants'  motion  to  dismiss  the  complaint  for 
failure  to  prosecute  reasonably  is  reversed,  with 
$10  costs  and  disbursements,  and  tlie  motion 
granted,  with  $10  costs. 

PUTNAM,  J.,  not  voting. 

QUINN,  Respondent,  ▼.  NICHOLS  COPPER 
CO.,  Appellant  (Supreme  Court,  Appellate 
Divicnon,  Second  Department  December  81, 
1913.)  Action  by  Michael  Quinn  against  the 
Nichols  Copper  Company.  No  opinion.  Judg- 
ment and  order  nnanimonsly  affirmed,  with 
costs. 


RAKOV,  Respondent  y,  BANBCERS'  LIFE 
INS.  CO.  OP  CITY  OF  NEW  YORK.  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Fourth  Department  November  12  1913.)  Ac- 
tion by  Herman  Rakov  against  the  Bankers* 
Life  Insurance  Company  of  the  City  of  New 
York. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  with  costs  to  appel- 
lant to  abide  event.  Held,  that  the  declara- 
tions of  the  insured  to  the  witness  Pearlstein 
were  hearsay  and  incompetent,  and  so  preju- 
dicial as  to  require  a  new  trial. 

MERRELL,  J.,  not  sitting. 

RAMAPO  MF6.  CO.,  Respondent,  y. 
MAPES,  AppeUant  (Supreme  Court  Appel- 
late Division,  Second  Department  November 
7,  1013.)  Action  by  the  Ramapo  Manufactur- 
ing Company  against  JuUa  Pierson  Mapes.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs,  upon  the  ground  that  the  verdict  that 
the  land  was  not  included  in  the  conveyance  by 
plfiintiff  is  sustained  by  the  weight  of  evidence 
and  there  was  no  evidence  of  adverse  posses- 
sion that  warranted  the  submission  of  that  is- 
sue. See,  also,  156  App.  Div.  888,  140  N.  Y. 
Supp.  1142. 

RASHKOFF,  Respondent,  v.  ERIE  R.  R., 
Appellant  (Supreme  Conrt,  AppeUant  Divi- 
sion, First  Department.  December  26,  1913.) 
Action  by  Hyman  Rashkoff  against  the  Erie 
Railroad.  W.  C.  Cannon,  of  New  York  City, 
for  appellant  J.  Cans,  of  New  York  City,  for 
respondent  No  opinion.  Judgment  and  order 
affirmed  with  costs.  Order  filed.  See,  also, 
143  N.  Y.  Supp.  1140. 

REDDY,  Respondent  ▼.  DBGNON  CON- 
TRACTINO  CO.,  AppeUant  (Supreme  Court 
AppeUate  Division,  Second  Department  De- 
cember 31,  1913.)  Action  by  Bridget  Reddy, 
as  administratrix,  etc.,  of  John  Reddy,  deceas- 
ed, against  the  Degnon  Contracting  Company^ 
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No  opinion.    Judgment  and  order  nnanimonaly 
affirmed,  vith  coits. 


In  re  REED.  (Supreme  Conrt,  Appellate 
Division,  Third  Department  November  26. 
1913.)  In  the  matter  of  the  application  of 
WUliam  J.  Reed,  as  a  creditor  of  Henry  M. 
Bailey,  deceased,  for  permission  to  sell  real 
estate  to  pay  debts  of  said  Henry  M.  Bailey. 
No  opinion.  Order  of  the  Surrogate's  Court  of 
Warren  county  unanimously  affirmed,  without 
costs. 


In  re  REEVE.  (Supreme  Conrt,  Appellate 
Division,  Second  Department.  November  28, 
1913.)  In  the  matter  of  the  application  of 
Julia  B.  Reeve  for  an  order  adjudging  Van 
Mater  Stilwell,  an  attorney  and  counselor  at 
law,  guilty  of  contempt  of  court,  etc.  No 
opinion.  Order  affirmed,  without  costs,  upon 
the  ground  that  the  appellant  invited  the  sta- 
tus that  entailed  liability  and  damages. 


REMINGTON.  Appellant,  ▼.  SHUI/TS 
BREAD  CO.,  Respondent.  (Supreme  Court, 
Appellate  Division,  Second  Department.  No- 
vember 28,  1913.)  Action  by  Emory  B.  Rem- 
ington against  the  Shults  Bread  Company.  No 
opinion.  Judgment  reversed,  and  new  trial 
granted,  costs  to  abide  the  event,  on  the  ground 
that  the  question  of  plaintifTs  contributory 
negligence  was  one  of  fact  for  the  jury,  under 
the  circumstances  of  the  proof.  Hickman  v. 
William  Schimper  &  Co.,  125  App.  Div,  216, 
109  N.  T.  Sopp.  826. 


REYNOLDS,  Respondent,  v.  BUSHNEUj 
et  al.,  Ai^ellants.  (Supreme  Court,  Appellate 
Division,  Second  Department  November  7, 
1913.)  Action  by  Augustas  L.  Reynolds 
against  Ericsson  F.  Bnshnell  and  others.  No 
opinion.  Judgment  reversed,  and  new  trial 
granted,  costs  to  abide  the  event,  on  the 
ground  that  the  verdict  is  excessive,  unless 
plaintiff  stipulate  within  20  days  to  reduce  the 
judgment  to  the  sum  of  $2,000,  exclusive  of 
taxed  costs,  in  which  event  the  judgment  as 
so  modified,  is  unanimously  affirmed,  without 
costs. 

RIANHARD,  Respondent  v.  M.  BOWSKY 
FDR  DRESSING  &  DYEING  CO.,  Appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department  November  14,  1913.)  Action  by 
Dane  E.  Rianhard  against  the  M.  Bowsky  Fur 
Dressing  &  Dyeing  Company.  No  opinion. 
Judgment  and  order  affirmed,  with  costs.  See, 
also,  154  App/  Div.  954,  139  N.  Y.  Supp.  1142. 


RICE  Appellant,  v.  CITT  OP  YONKERS, 
Respondent  (Supreme  Conrt,  Appellate  Divi- 
sion, Second  Department  December  31,  1913.) 
Action  by  Fred  B.  Rice  against  the  City  of 
Yonkers.  No  opinion.  Judgment  affirmed, 
with  costs. 


ROCKAWAT  SUNTINO  CLUB  ▼.  OAK- 
LEY. (Supreme  Court,  Appellate  Division, 
Second  Department.  December  31,  1913.)  Ap- 
peal from  Special  Term,  Nassau  Coonty.  Ac- 
tion by  the  Rockaway  Hunting  Clab  against 
Elisabeth  L.  Oakley.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  Reversed  and  ren- 
dered. Charles  K.  Carpenter,  of  New  York 
City  (Frederic  D.  PhiUps,  of  New  York  City, 
on  the  brief),  for  appellant  William  S.  Pettit. 
of  Far  Rockaway  (Charles  G.  Bunker,  of  Far 
Rockaway,  on  the  brief),  for  respondent. 

THOMAS,  J.  After  the  construction  of  the 
house  upon  the  defendant's  lot,  a  stable  ap- 
purtenant thereto  was  built  in  1898,  and  was 
used  for  a  stable  during  that  year.  Hinckley, 
plaintiff's  predecessor  in  title,  knew  that  the 
structure  was  a  stable,  and  that  it  was  devoted 
to  that  purpose.  In  1899,  the  stable  was  con- 
verted into  a  living  apartment  by  change  of 
interior  arrangement,  altbongfa  there  was  no 
apparent  change  in  the  exterior.  The  change 
waa  not  made  through  any  reliance  apon  any 
act  or  omission  of  Hinckley  or  the  plaintiff,  nr.r 
is  the  plaintiff  estopped  to  maintain  this  action 
by  passivity  on  his  part  or  that  of  his  prede- 
cessor. The  judgment  should  be  reversed,  with 
costs,  and  judgment  entered  enjoining  the  de- 
fendant from  using  the  building  for  the  pur- 
poses of  a  living  apartment  or  dwelling  house. 
or  for  any  purpose  violative  of  the  restrictioa 
All  concur. 


ROCK  ISLAND  BUTTER  CO.,  Bespondent, 
V.  ROWLAND,  Appellant  (Supreme  Conrt. 
Appellate  Division,  First  Department  Decen:- 
ber  12,  1913.)  Action  by  the  Rock  Island  Bnt- 
ter  Company  against  James  Rowland.  I).  Mr- 
Curdy,  of  New  York  City,  for  appellant.  F. 
C.  Pitcher,  of  New  York  City,  for  respondent 
No  opinion.  Orders  affirmed,  with  $10  costs 
and  disbursements.  Orders  filed.  See,  also, 
157  App.  Div.  919,  142  N.  Y.   Supp.   1142. 


ROE  V.  REVONAH  REALTY  CO.  et  «'.. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  December  6,  1913.)  Action  by 
Clinton  T.  Roe  against  uie  Revonah  Realty 
Company  and  others.  No  opinion.  Motion  de- 
nied, upon  condition  that  the  appellant  perfect 
its  appeal,  place  the  case  upon  the  calendar  for 
January,  1914,  and  be  ready  for  argument  when 
reached;  otherwise,  motion  granted,  with  $10 
costs. 


ROSENFELD,  Respondent,  t.  LONG  IS- 
LAND R.  CO.j  Appellant  (Supreme  Conrt 
Appellate  Division,  First  Department.  Decem- 
ber 26,  19130  Action  by  Samuel  RosenfeM 
against  the  Long  Island  Railroad  Company. 
D.  B.  Griffin,  of  New  York  Caty,  for  appellant. 
B.  Reass,  of  Brooklyn,  for  respondent.  N'.'i 
opinion.  Judgment  and  order  affirmed,  with 
costs.    Order  filed. 


RUBEL,    Respondent,   y.   LBBOLT   &   CO, 
Appellants.     (Supreme  Court,  Appellate   Diri- 
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ion,  Fint  DepMrtmetit  December  19,  1918.) 
Lction  by  Max  Bnbel  aninot  Lebolt  &  Co. 
I.  B.  limbarg,  ot  New  York  City,  for  appel- 
ants.  M.  B.  Blnmenthal,  of  New  York  City, 
or  respondent. 

PEB  CUBIAM.  Jodement  and  order  affirm- 
d,  witb  costs.    Order  filed. 

SCOTT,  J.,  dissents. 

In  re  BULK  X  OF  APPELLATE  DIVI- 
SION, FOUBTH  DEPABTMENT.  (Supreme 
::ourt,  Appellate  DiTision,  Fourth  Department 
<roTember  19,  1913.)  In  the  matter  of  the 
imendment  of  Bale  Z  of  Appellate  Division, 
*^ourth  Department 

FEB  CUBIAM.  Bnle.  X  amended  by  strik- 
ng  oQt  the  words,  "either  in  the  record  or  with 
lis  brief,"  at  the  end  of  said  rule,  and  insert- 
ng  in  lien  thereof  the  words  "in  the  record." 

BUMETSCH,  Bespondent,  v.  JOHN  WANA- 
klAKEB,  NEW  TOBK,  Inc.,  Appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
lartment  December  6,  1913.)  Action  by  Ma- 
ilda  Rumetsch  a^iaiiist  John  Wanamaker,  New 
ic'ork.  Incorporated.  No  opinion.  Motion  to 
'esettle  order  granted.  See,  also,  154  App.  Div. 
iOO.  139  N.  f .  Snpp.  385. 

EUSSO  et  aL  v.  BBINA.  (Supreme  Court, 
Vppellate  Division,  First  Department  Decem- 
ler  31,  1913.)  Appeal  from  Trial  Term,  New 
i'ork  County.  Action  by  Oiusepbe  Busso  and 
mother  against  Ignazio  Brina.  From  a  judg- 
nent  for  plaintiffs,  and  an  order  denying  a  new 
rial,  defendant  appeals.  Affirmed.  Louis 
Levy,  of  New  York  City,  for  appellant  Morti- 
ner  M.  Menken,  of  New  York  Cii7,  for  respond- 
ents. 

PEB  CUBIAM.  When  defendant  gave  pos- 
■ession  of  the  muniments  of  title  to  Andreis,  he 
was  guilty  of  conversion.  Laverty  v.  Smethen, 
>8  N.  Y.  522,  23  Am.  Bep.  184.  Judgment  and 
jrder  affirmed,  with  costs. 

SADDIEB,  Bespondent,  v.  HABMONY 
MILLS,  Appellant.  (Supreme  Court,  Appellate 
Division,  Third  E)epartment  November  26, 
L9130  Action  by  Wilfred  Saddier,  an  infant, 
}y  Obeline  Saddier,  Jiis  guardian  ad  litem, 
igainst  the  Harmony  Mills.  No  opinion.  Mo- 
tion denied.    See,  also,  143  N.  Y.  Supp.  1142. 

SAILOBS'  SNUG  HABBOB  v.  CABMODY, 
\tty.  Gen.  (Supreme  Court,  Appellate  Divi- 
non,  First  Department.  November  28,  1913.) 
lection  by  the  Sailors'  Snug  Harbor  against 
Thomas  Carmody,  Attorney  General.  No  opin- 
ion. Motion  granted ;  question  certified ;  order 
Bled.     See,  also,  144  N.  Y.  Snpp.  24. 

SAMMIS,  Bespondent,  ▼.  SUFFOLK  GAS  & 
ELECTRIC  LIGHT  CO.,  Appellant  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment December  31,  1913.)  Action  by 
Ethel  M.  Sammia,  as  administratrix,  etc.,  of 
Victor  M.  Sammis,  deceased,  against  the  Suf- 


folk Gas  &  Electric  Light  Gomjpany.  No  opin- 
ion. Judgment  and  order  unanimously  affirmed, 
with  costs. 


SABGENT,  Bespondent,  v.  DADIBBIAN, 
Appellant  (Supreme  Court,  Appellate  Division, 
Second  Department  December  6,  1913.)  Ac- 
tion by  Ernest  S.  Sargent  against  Dicran  L. 
Dadirrian.  No  opinion.  Order  of  the  County 
Court  of  Westchester  County  modified,  by  strik- 
ing out  all  requirements  of  the  order  appealed 
from,  except  subdivisions  6  and  13,  and,  as  so 
modified,  affirmed,  without  costs  of  this  appeal 
to  either  party.  Beargument  denied,  144  N.  Y. 
Snpp.  1143. 

SABGENT,  Bespondent,  ▼.  DADIBBIAN, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  December  19,  1918.) 
Action  by  Ernest  S.  Sargent  against  Dicran  L. 
Dadirrian.  No  opinion.  Motion  for  reargu- 
ment  (of  144  N.  Y.  Supp.  1143)  denied,  with 
$10  costs. 

SAUEBBBUNN  v.  HABTFOBD  LIFE  INS. 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department  November  28,  .1913.)  Action  by 
Henry  Sauerbrunn  against  the  Hartford  Life 
Insurance  Company.  No  opinion.  Motion  de- 
nied, with  $10  costs.  Order  filed.  See,  also, 
143  N.  Y.  Supp.  1099. 

SAUL^  Bespondent,  ▼.  BARSE,  Appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department  December  19,  19130  Action  by 
George  W.  Saul  against  Mills  W.  Barse.  No 
opinion.  Motion  for  reargument  (of  158  App. 
Div.  560,  143  N.  Y.  Supp.  830)  denied,  wifii 
$10  costs. 

In  re  SCABSDALE  CO.  (Supreme  Court, 
Appellate  Division,  Second  Department  No- 
vember 28,  1913.)  In  the  matter  of  the  appli- 
cation of  the  Scarsdale  Company  for  an  oraer 
directing  the  payment  by  the  County  Treasurer 
of  Westchester  County  of  money  deposited  to 
discharge  a  certain  alleged  mechanic's  lien,  etc. 
No  opinion.  Order  affirmed,  with  $10  costs 
and   disbursements. 


SCHIECK,  Bespondent,  v.McDEVITT,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
First  Department  November  28,  1913J  Ac- 
tion by  August  Schieck  against  Mary  L.  Mc- 
Devitt  J.  vy.  Bryant,  of  New  York  City,  for 
appellant.  A.  P.  Wagener,  of  New  York  City, 
for  respondent  No  opinion.  Judgment  and 
order  affirmed,  with  costs.    Order  filed. 


SCHLEICHEB,  AppeUant,  v.  JANDOBF  et 
al.  Respondents.  (Supreme  Court,  Appellate 
Division,  Fintt  Department.  December  31, 
1913.)  Action  by  John  Schleicher  a^nst 
Frederick  Jandorf  and  others.  Burnstine  Sc 
Geist,  of  New  York  City,  for  iippellant  E.  P. 
Mowton,  of  New  York  City,  for  respondents. 
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No    opinion. 
Order   filed. 


Judgment  affirmed,   with  eoets. 


In  i«  SOHIiESINGBR.  (Snpreme  Conrt,  Ap- 
pellate Division,  First  DepartmeDt  Decem- 
ber 19,  1913.)  In  the  matter  of  Abraham 
Schlesinger,  deceased.  No  opinion.  Decree 
affirmed,  with  costs.    Order  filed. 

SOHBAGQBE,  Appellant,  v.  RBIBEN.  Re- 
spondent (Supreme  Court,  Appellate  Division, 
Second  (Department  November  28,  1913.)  Ac- 
tion by  Annie  Schragger,  as  mother  and  as 
general  guardian  of  Florence  Reiben,  against 
Adolph  P.  Reiben.  No  opinion.  Judgment  af- 
firmed, witliont  coets. 

SGHREYER,  Appellant,  v.  DEERINO.  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
First  Department  December  31,  1913.)  Ac- 
tion by  John  F.  Schre;er  against  James  A. 
Deering.  R.  Robeson,  of  New  York  City,  for 
appellant.  J.  R.  Deering,  of  New  Yoric  City, 
for  respondent.  No  opinion.  Judgment  affirm- 
ed, wiUi  costs.    Order  filed. 

SCHULTZB  v.  ■  HUTTLINGER.  (Supreme 
Court,  Appellate  Division,  First  Department 
December  29,  1913.)  Action  by  Walter  Schnltze 
against  Oscar  Buttlinger.  No  opinion.  Mo- 
tion denied,  with  SIO  costs.  Order  filed.  Se& 
also,  144  N.  Y.  Supp.  449. 


SCHWABE  et  al.  v.  HBRZOO.  (Supreme 
Ckiurt,  Appellate  Division,  First  Department 
November  28,  1913.)  Appeal  from  Special 
Term,  New  York  County.  Action  by  Alfred 
J.  Schwabe  and  another,  formerly  copartners 
doing  business  as  Alfred  J.  Schwabe  &  Co., 
against  Aladar  Walter  Herzog.  From  an  order 
granting  judgment  for  plaintiffs  on  the  plead- 
ings, defendant  appeals.  Affirmed.  See,  also, 
157  App.  Div.  672,  142  N.  Y.  Supp.  652.  Bar- 
nett  Ij.  Hollander,  of  New  York  City,  for  ap- 
pellant Theodore  K.  McCarthy,  of  New  .York 
City,  for  respondents. 

PER  CURIAM.  The  order  appealed  from 
should  be  affirmed,  with  $10  costs  and  disburse- 
ments, with  leave  to  the  defendant  to  apply  at 
Special  Term  to  I>e  allowed  to  serve  an  amend- 
ed answerj  upon,  presenting  to  the  court  an 
answer  which  sets  up  some  defense  to  the  com- 
plaint, on  payment  of  costs  in  this  court  and 
In  the  court  below. 

INGRAHAM,  P.  J.,  dissents,  on  the  ground 
that  the  allegations  of  the  answer  are  sufficient 
to  raise  an  issue,  and  that  there  is  a  good  cause 
of  action  for  a  copartnership  accounting  al- 
leged in  the  counterclaim. 


In  re  SEARS.  (Supreme  Court,  Appellate 
Division,  Second  Department  December  6, 
1913.)  In  the  matter  of  the  application  of 
John  H.  Sears  for  admission  to  the  bar.  No 
opinion.     Application  granted. 


SEARS  ▼.  SOVIB).  JSnpTCme  Court  Appel- 
late Division,  Third  Ijepartment  NoTember 
26,  1913.)  Action  by  Gbarlea  Sears  against 
Daniel  P.  Sovie.  No  opinion.  Motion  denied. 
See,  alw>,  158  App.  Div.  102,  143  N.  Z.  Snpp. 
817. 


SEIDAK  y.  rODNDATION  CO.  (Snpreme 
Court,  Appellate  iDivision,  EMrst  Department. 
November  28,  1913.)  Action  Ijy  Gbaries  F. 
Seidak  against  the  Foundation  (3ompaay.  No 
opinion.  Motion  denied,  with  $10  costs.  Or- 
der filed.     See,  alao,  143  N.  Y.  Supp.  1143. 

SHAPIRO,  Appellant  ▼.  AUBKEI,  Respond- 
ent (Supreme  Court,  Appellate  DivTslon,  Sk<- 
ond  Department  December  6,  1913.)  Action 
by  Bamet  Shapiro  against  Tlieodore  Anbke. 

PER  CURIAM.  The  court  is  advised  that 
a  settlement  has  l>een  made,  and  the  motion  is 
granted,  without  costs. 

SHARP  V.  JUSTICE.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  December 
6,  1913.)  Action  by  Charles  Sharp  against 
Frederick  S.  Justice.  E.  J.  Treacy,  for  appf'.- 
lant  R.  J.  Donovan,  for  respondent.  Nn 
opinion.  Judgment  and  order  affirmed,  with 
costs.     Order  filed. 


SHEEHAN,  Respondent,  r.  FRIED  et  al. 
Appellants.  '(Supreme  C!onrt,  Appellate  Diri- 
sion.  Second  Department  December  31,  191o.) 
Action  by  Norah  Sheehan  against  Bemhard  L. 
Fried  and  another. 

PER  CURIAM.  Judgment  and  order  unan- 
imously affirmed  as  to  defendant  Fried,  with 
costs;  as  to  defendant  Silverstone.  in  view  <>■ 
the  special  finding  of  the  jury,  which  we  thir.'< 
is  against  the  weight  of  the  evidence,  tlie  jud.:- 
ment  and  order  are  reversed,  and  new  trial 
granted,  costs  to  abide  the  event 

SHERIDAN  et  aL,  Respondent^  r.  McCAL- 
LUM,  Appellant  (Supreme  Ckrart,  Appell  'rr 
Division,  First  Department.  December  ."1. 
1913.)  Action  by  Peter  C.  Sheridan  and  otc- 
ers  against  I/ee  McCallum.  C.  G.  Macy.  of 
New  York  City,  for  appellant  R.  Gillette.  ■  t 
New  York  City,  for  respondents.  No  opinion 
Judgment  and  order  affirmed,  with  costs.  Or- 
der filed. 


SIEBRECHT,  Respondent  ▼.  SIEBRECHT. 
Appellant.  (Supreme  Court,  Appellate  Di-.- 
sion.  Second  Department  November  28.  19i;'vi 
Action  by  Julia  W.  A.  Siebrecht  against  Henr.f 
A.  Siebrecht,  Jr. 

PER  CURIAM.  Interlocutory  judgment  re- 
versed, and  new  trial  granted,  with  costs  f 
plaintiff  to  abide  the  event,  on  the  eroand  tbs: 
there  is  no  sufiicient  evidence  of  adolterous  act. 
save  on  a  single  occasion  at  Hawleyville,  ar.d 
as  to  that  the  evidence  shows  that  the  possi'i'.e 
range  of  vision  did  not  permit  the  view  to  whkt 
the   inculpating   witness   testified.      Hence  tbe 
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indinc  ia  acalnat  tbe  IMi^t  of  eridenoe.    S«e, 
ilso,  IBS  App.  DlT.  917,  ll8  N.  T.  Snpp.  U42. 
^argmnent  denied  144  N.  Y.  Sapp.  1146. 
CARR,  J.,  votes  for  afflrmance. 


SIEBRECHT,  Respondent,  t.  SIEBREOHT, 
Appellant  (Supreme  Court,  Appellate  Divi- 
lon.  Second  Department.  December  19,  1913.) 
Lction  by  Jalia  W.  A.  Siebrecbt  against  Henry 
L  Siebrecht  Jr.  No  opinion.  Motion  for  re- 
Tgoment  (of  144  N.  X.  Supp.  1144)  denied,  with: 
iQt  costs. 


SIEOBL  T.  WUlTJfi  CK).  (Supreme  Court, 
Lppellate  DivlBion,  Firat  Department.  Decem- 
«r  26,  1918.)  Action  by  Joseph  Siegel  against 
he  White  (Company.  No  opinion.  Application 
enied.  with  $10  costs.  Order  signed.  See,  alao, 
1  Misc.  Bep.  171.  142  N.  Y.  Sapp.  S18. 


SIKORSKI,  Respondent,  y.  NICHOLS  COP- 
>EB  CO.,  Appellant  (Supreme  Conrt,  Appel- 
ate Division,  Second  Department  D>ecemt>er 
1,  1913J  Action  by  Jan  Sikorski  against  the 
«ichol8  Copper  Company.  No  opinion.  Jadg- 
lent  and  order  of  the  Coanty  (Dourt  of  Qneena 
teonty  onanimooaly  affirmed,  with  coats. 


SIMEK,  Respondent  v.  BELLE  ISLE,  Ap- 
ellant  (Supreme  Court  Appellate  Division, 
Mrst  Department  December  26,  1913.)  Ac- 
ion  by  Marek  B.  Simek,  as  administrator, 
gainst  Joseph  F.  Belle  Isle.  W.  H.  Wood,  of 
lew  Tork  City,  for  appellant  O.  O.  Battle,  of 
•ew  York  City,  for  respondent  No  opinion, 
ndgment  and  order  reversed,  and  new  trial  or- 
ered,  costs  to  appellant  to  abide  event,  unless 
laintiff  stipulates  to  reduce  verdict  to  $1,500, 
1  which  event,  judgment,  as  so  modified,  and 
rder,  affirmed,  without  costs.  Settle  order  on 
otice. 


In  re  SIMMONS  et  al..  Board  of  Water  Sup- 
ly.  (Supreme  Court,  Appellate  Division, 
'hird  Department  November  26,  1913.)  In 
le  matter  of  the  application  and  petition  of 
,  Edward  Simmons  and  others,  constituting  the 
:oard  of  Water  Supply  of  the  City  of  New 
ork,  to  acquire  real  estate,  etc.,  in  the  towns 
I  Olive  and  Hurlejr,  N.  Y.,  for  the  purpose  of 
roviding  an  additional  supply  of  pure  and 
bolesome  water  for  the  use  of  the  city  of  New 
ork.  Ashokan  Reservoir,  Section  1,  Parcel  7. 
pplication  for  commissioners'  compensation  by 
lartin  Cantine  and  Waldo  G.  Morse,  as  com- 
lissioners. 

PER  CURIAM.    Orders  modified,  by  reducing 
llowance  for  services  to  $S00  each,  and,  as  so 
lodified,  affirmed,  without  costs. 
SMITH,  P.  J.,  and  LYON,  J.,  vote  for  afflrm- 
3ce. 


SKIDMORE  et  aL,  Respondents,  ▼.  MYERS, 
ppellant  (Supreme  Court  Appellate  Divi- 
on.  First  Department     November  28,  1918.) 


Action  hj  Oertmds  SkUmoie  And  tfthets  against 
Frederick  S.  Myers.  H.  R.  Soaier,  of  New 
York  City,  for  appellant  I.  N.  Williams,  of 
New  York  City,  for  respondents.  No  opinion. 
Order  afflrmed,  with  $10  costs  and  disburse^ 
ments.    Order  filed. 


SLAVIZ,  Appellant,  v.  BARBER  ASPHALT 
PAVING  CO.,  Respondent  (Supreme  Court 
Appellate  Division,  First  Department  Decem- 
ber 5,  1913.)  Action  by  WilUam  Slavic,  as  ad- 
ministrator, against  the  Barber  Asphalt  Paving 
Company,  impleaded.  M.  Sclineiderman,  of 
New  York  City,  for  appellant  F.  W.  Catlin,  of 
New  York  City,  for  respondent  No  opinion. 
Order  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  granted,  with  $10  costs,  with 
leave  to  defendant  to  withdraw  demurrer  and 
to  answer  on  payment  of  costs,  on  Sartori  v, 
Lichfield,  149  App.  Div.  241,  133  N.  Y.  Snpp. 
720.    Order  filed.      

S.  LIEBMANN'S  SON  BREWING  CO,  Re- 
spondent V.  BROOKLYN  ft  MANHATTAN 
IJ^ERRY  CO.,  AppeUaat  .  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Decem- 
ber 31,  1913.)  Action  by  the  S.  Liebmann's 
Son  Brewing  Company  against  the  Brooklyn  & 
Manhattan  Feny  Company.  No  opinion. 
Judgment  and  order  unanimously  afflrmed,  with 
costs. 

SMITH  y.  SMITH.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  Novemoer 
12,  1913.)  Action  by  Birt  Smith  against  John 
L.  Smith,  individually  and  as  executor,  etc.,  and 
Lyman  G.  Smith. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  with  costs  to  appel- 
lant to  abide  event  Held,  that  the  verdict  of  the 
jury  and  the  findings  of  the  trial  court,  to  the  ef- 
fect that  the  defendant  Lyman  Smith  substan- 
tially performed  the  contract  in  suit,  and  that 
his  failure  to  fully  perform  same  was  attribut- 
able to  Uretta  Smith,  deceased,  are  without  evi- 
dence to  support  same,  and,  further,  that  the 
weight  of  the  evidence  establishes  that  there  was 
a  settiement  and  adjustment  of  the  matters  in 
suit  between  the  defendant  Lyman  Smith  and  the 
deceased,  Uretta  Smith,  in  her  lifetime,  where- 
by the  contract  in  suit  was  extinguished. 


SMITH,  Respondent  v.  SMITH,  appellant, 
et  al.  (Supreme  Court  Appellate  Division, 
Third  Department  November  28,  1913.)  Ac- 
tion by  Joanna  E.  Smith  against  Bridget  W. 
Smith,  as  administratrix,  etc,  impleaded  with 
Hugh  W.  Feenan  and  Stephen  Feenan.  No 
opinion.     Motion  granted. 


SMYTH,  Respondent,  v.  T.  A.  GILLESPIE 
CO.,  Appellant  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  Decemher  12, 
1913.)  Action  by  John  A.  Smyth  against  the 
T.  A.  Gillespie  Company.  No  opinion.  Judg- 
ment and  order  unanimously  affirmed,  with 
costs.    See,  also,  80  Misc.  Rep.  628,  142  N.  Y, 
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Supp.  161; 
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1B7  App.  DiT.  934, 142  N.  Y.  Snpp. 


80VINSKT,  Bespondent,  v.  STEINBERG  et 
al.,  Appellanta.  (Supreme  Court,  Appellate  Di- 
viaion.  First  Department.  December  26,  1913.) 
Action  by  Annie  SoTinsky  arainst  Fraoces 
Steinberg  and  another.  B.  3.  Walsh,  of  New 
York  City,  for  appellants.  If.  Feltenstein,  of 
New  York  City,  fbr  respondent  No  opinion. 
Judgment  and  order  affirmed,  with  costs.  Order 
filed. 


SPIULBR  T.  GBOSSCTIP.  (Supreme  Court, 
Appellate  DlTiaioii,  First  Department.  Novem- 
ber 28,  1918.)  Action  by  Isabel  R.  Spiller 
against  WilUain  H.  Groascup.  No  opinion.  Mo- 
tion granted,  with  flO  costs.    Order  filed. 


In  re  SPIRO.  ^npreme  Court,  Appellate  Di- 
.vision.  Second  Department  December  19,° 
19ia)  In  the  matter  of  David  Spiro,  an  at- 
torney. No  opinion.  The  conduct  of  the  re- 
spondent requires  our  censure.  In  view,  how- 
ever, of  his  frank  admission  and  complete  resti- 
tution, w«  think  that  no  further  action  is  re- 
quired. 

SPIRO  V.  ELIAS.  (Supreme  Court,  Appel- 
late Division,  First  Department  December  12, 
1913.)  In  the  matter  of  Abraham  I.  Splro,  an 
attorney.  Action  by  Joseph  Cohen,  as  admin- 
istaator,  etc.,  against  Joseph  Ellas.  N.  S.  Goetz, 
of  New  York  City,  for  appellant  A.  I.  Spiro, 
of  New  York,  for  respondent  No  opinion.  Or- 
der affirmed,  with  |10  costs  and  disbursements. 
Order  filed. 


STAPLES  et  al.  v.  MEAD  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department 
November  21,  1913.)  Action  by  Frank  T.  Sta- 
ples and  another,  as  ancillary  executors,  etc., 
against  Sarah  Frances  Mead  and  others.  No 
opinion.  Judgment  affirmed.  See,  also,  152 
App.  Div.  745,  137  N.  Y.  Supp.  847. 


STARBUCK,  Respondent,  v.  ERIE  R.  CO., 
Appellant  (Supreme  Ckiurt,  Appellate  Divi- 
sion, Second  Department  December  31,  1913.) 
Action  by  Ida  A.  Starbuck,  as  administratrix, 
etc.,  of  Henry  Starbuck,  deceased,  against  the 
Erie  Railroad  Company.  No  opinion.  Judg- 
ment and  order  reversed,  and  new  trial  granted, 
costs  to  abide  the  event,  on  the  ^ound  that  the 
verdict  is  against  the  weight  of  evidence  as  to  the 
negligence  of  the  defendant  and  decedent's  free- 
dom from  contributory  negligence.  See,  also, 
154  App.  Div.  955,  139  N.  Y.  Supp.  1145. 


STEPHEN  COLLETTI  CO.,  Respondent,  ▼. 
L'HOMMEDIEU  et  al..  Appellants.  (Supreme 
Court,  Appellate  Division,  First  Department. 
November  21,  1913.)  Action  by  the  Stephen 
CoUetti  Compcmy  against  William  A.  L'Homme- 
dieu  and  another.    P.  B.  Adams,  of  New  York 


City,  for  appellants.     11  M.  Menken,  of  N?< 

York  City,  for  respondent     No  opinion.     Jnd;- 
ment  and  order  affirmed,  with  costs.    Order  filed 

STERN  et  al..  Respondents,  ▼.  LAEMMLE  rt 
aL,  ApMllanta.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  November  28,  191'>.' 
Action  by  Joseph  W.  Stem  and  another  againr 
Carl  Laemmie  and  others.  W.  O.  Morse,  oi 
New  York  City,  for  appellants.  T.  B.  Richt": 
of  New  York  City,  for  respondents.  No  opin- 
ion. Judgment  affirmed,  with  costs,  with  leire 
to  defendants  to  withdraw  demurrers  and  an- 
swer on  payment  of  costs.    Order  01ed. 

STRICKLAND,  Appellant,  t.  STRICK 
LAND,  Respondent  (Supreme  Conrt,  Appel- 
late Division,  Second  Department  Dccembe: 
6,  1913J  Action  by  Jessie  Strickland  agains: 
Frank  Strickland. 

PER  CURIAM.  Order  reversed,  with  flO 
costs  and  disbursements,  and  motion  to  pun- 
ish for  contempt  granted,  and  proceedings  re- 
mitted to  the  Special  Term  to  determine  tL 
nature  and  extent  of  the .  punishment  therefor 
But  this  decision  is  without  prejudice  to  an  st- 

&lication  to  such  Special  Term  by  defendant  : ' 
e  permitted  to  pay  the  arrears  of  alimony  i:. 
installments,  and,  pending  such  payment,  to  V 
relieved  from  imprisonment,  or  to  an  appliuv 
tion  upon  proper  papers  and  due  notice  to  ba^- 
the  amount  of  such  alimony  reduced. 


STROCKBINB,  Appellant  v.  HARR1MA.V 
Respondent  (Supreme  Court,  Appellate  Dit: 
sion.  Second  Department  November  28.  191S 
Action  by  Walter  F.  Strockbine  against  Frari 
H.  Harnman.  No  opinion.  So  mnch  of  tt 
order  of  the  County  Court  of  Nassau  County  i- 
is  appealed  from  affirmed,  with  flO  c<»ts  in' 
disbursements. 


SULLIYAN,  Respondent,  v.  GRAnAM.  Ap- 
pellant (Supreme  Court,  Appellate  Diyisv--- 
Second  Department.  November  28,  1913.)  Ac- 
tion by  James  Sullivan  against  BSIIzabeth  ^ 
Graham.  No  opinion.  Judgment  affirmed,  witi 
costs. 


SULTAN  OF  TURKEY,  Appellant,  ▼.  TIB 
YAKIAN  et  al..  Respondents.  (Snpreci' 
Conrt,  Appellate  Division,  Vint  Departm«at. 
November  28,  1913.)  Action  by  the  Sultan 
Turkey  against  Harontyoun  Tiryakian  and  an- 
other. E.  J.  Dryer,  of  New  York  Ci^,  for  a? 
pellant.  Q.  S.  Kebabian,  of  New  York  Ci:. 
lor  respondents.  No  opinion.  Judgment  affirr 
ed,  with  .costs,  with  leave  to  plaintifE  to  am«^ 
on  payment  of  costs.    Order  filed. 


In  re  SWAN  et  al.  (Supreme  Conrt,  Ai^'- 
late  Division,  First  Department  No-rember  T 
1913.)  In  the  matter  of  Joseph  R.  Swan  ar 
others.  No  opinion.  Appeal  dismissed  with  $: ' 
costs.  Settie  order  on  notice.  See,  aiao,  liii 
App.  DiT.  568,  148  N.  X.  Supp.  810. 
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SZIMANSKI,  BespoBdent,  ▼.  NICHOLS 
OPPER  CO.,  Appellant  (Supreme  Court, 
ppellate  DiTision,  Second  Department.  De- 
>mber  31,  1913.)  Action  by  Jacob  Szimanaki 
;ainst  the  Nichols  Copper  Company.  No  opin- 
>n.  Judgment  and  order  of  the  County  Court 
F  Queens  County  unanimously  affirmed,  with 
>sts. 


THAYER.  Respondent,  v.  STANDARD  OIL 
O.  OP  NEW  YORK,  Appellant.  (Supreme 
ourt,  Appellate  Division,  Fourth  Department, 
bvember  12,  1913.)  Action  by  Ida  M.  Thayer, 
I  administratrix,  etc,  against  the  Standard  Oil 
ompany  of  New  Tork.  No  opinion.  Motion 
>r  leave  to  appeal  to  Court  of  Appeals  (from 
13  N.  Y.  Supp.  1146)  denied,  with  $10  costs. 


THTELE  V.  DILIi.  (Supreme  Court,  Appel- 
tc  Division,  First  Department.  December  26, 
)13.)  Action  by  'William  Thiele  against  James 
Dill.  No  opinion.  Application  granted.  Or- 
>r  signed. 


THIELE  V.  UNITED  GAS  &  ELECTRIC 
OltF.  (Supreme  Court,  Appellate  Division, 
irst  Dnwrtment.  December  26,  1913.)  Ae- 
on by  William  Thiele  against  the  United  Gas 
electric  Corporation.  No  opinion.  Applica- 
on  granted.    Order  signed. 


THOMAS.  Respondent,  t.  AMERICAN  MO- 
A  SSES  CO.,  Appellant.  (Supreme  Court,  Ap- 
ellate Division,  Second  Department.  Decem- 
:T  31,  1913.)  Action  by  Alphonse  H.  Thomas 
rainst  the  American  Molasses  Company. 
PER  CURIAM.  Judgment  and  order  affirm- 
1,  with  costs.  See,  also,  158  App.  Div.  692, 
13  N.  T.  Supp.  813. 

THOMAS,  J.,  dissents,  upon  the  ground  that 
-was  error  to  receive  in  evidence  the  letters 
otn  plaintiff  to  Taussig,  and  the  letter  from 
tussig  to  plaintiff. 


TIERNET,  Respondent,  ▼.  PITTSBURG 
>NTRACTIN6  CO.,  Appellant.  (Supreme 
tart.  Appellate  Diviaion,  Second  Department 
>'vember  14,  1913.)  Action  by  John  Tiemey 
ainat  the  Pittsburg  Ciontracting  Company. 
>  opinion.  Judgment  and  order  unanimously 
Brmed,  with  costs.  Leave  to  appeal  to  Court 
Appeals  and  motion  for  reargument  denied, 
4  K  T.  Supp.  1147. 


riERNEY,  Respondent,  v.  PITTSBURGH 
>NTRACTING  CO.,  Appellant  (Supreme 
turt.  Appellate  Division,  Second  Department, 
scember  6,  1913.)  Action  by  John  Tiemey 
ainst  the  Pittsburgh  Contracting  (Company. 
>  opinion.  Motion  for  leave  to  appeal  to  the 
>urt  of  Appeals  (from  144  N.  Y.  Supp.  1147) 
Died. 


riERNEY,   Respondent   r.    PITTSBURGH 
JNTRAOTINQ    CO.,    Appellant      (Supreme 


Court,  Appellate  Diviaion,  Second  Department 
December  12,  1913.)  Action  by  John  Tiemey 
against  the  Pittsburgh  Contracting  Company. 
No  opinion.  Motion  for  reargument  (of  144 
N.  Y.  Supp.  1147)  denied,  without  costs. 

TITLE  GUARANTEE  ft  TRUST  CO.,  Re- 
spondent V.  GOLDBERG,  Appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment December  31,  1913.)  Action  by  the 
Tide  Guarantee  ft  Trast  Company,  as  substi- 
tuted trustee,  etc,  against  Samuel  Goldberg. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 


TLUSTY,  Respondent,  v.  DOWLT,  Appel- 
lant (Supreme  Court  Appellate  DiTitdon, 
First  Department  November  28,  1913.)  Ac- 
tion by  Florence  Tlusty  against  Anna  J.  Dowly. 
J.  W.  Prendergast,  of  New  Tork  City,  for  ap- 
pellant. M.  Fdtenstein,  of  New  York  City,  for 
respondent.  No  opinion.  Judgment  and  order 
affirmed,  with  costs.    Order  filed. 


TOLPA,  Respondent  v.  TR1TSCHLER,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  December  6,  1913.)  Ac- 
tion by  Joseph  Tolpa  against  Stephen  Tritschler. 
No  opinion.  Judgment  of  the  (jounty  Court  of 
Queens  County  unanimously  affirmed,  with 
costs. 


TOMPKINS  COUNTY  CO-OP.  FIRE  INS. 
CO.,  Respondent,  v.  DELAWARE,  U  ft  W.  B. 
CO.,  Appellant  (Supreme  Court,  Appellate 
Division,  Fourth  Department  Noveml>er  19, 
1913.)  Action  by  the  Tompldns  County  Co-op- 
erative Fire  Insurance  Company  against  the 
Delaware,  Lackawanna  ft  Western  Railroad 
Company.  No  opinion.  Order  reversed,  with 
costs,  motion  denied,  and  verdict  of  the  jury 
reinstated,  with  costs. 

TORMEY,  Respondent  t.  DEANE  PLAS- 
TER CO..  Appellant  (Supreme  Court,  Appel- 
late Division,  First  Department  November  28, 
1913.)  Action  by  James  Tormey  against  the 
Deane  Plaster  Company.  I.  H.  Levy,  of  New 
York  CSty,  for  appellant.  J.  H.  Com,  of  New 
York  City,  for  respondent  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements.  Or- 
der filed. 


TORBENS,  Respondent,  ▼.  H.  L.  HER- 
BERT ft  CO.  et  al.,  Appellants.  (Supreme 
Court,  Appellate  Division,  First  Department. 
December  31,  1913.)  Action  by  William  E. 
Torrens  against  H.  L.  Herbert  ft  Co.  and  others. 
H.  M.  Earle,  of  New  York  City,  for  appellants. 
A,  F.  McCabe,  of  New  York  City,  for  respond- 
ent No  opinion.  Judgment  and  order  affirmed, 
with  costs.    Order  filed. 

In  re  TOWN  BOARD  OF  OYSTER  BAY. 

i Supreme    Court,    Appellate    Division,    Second 
)epartment    November  7,  1913.)    In  the  mat- 
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ter  of  an  appeal  from  an  order  made  by  the 
Town  Board  of  Oyster  Bay,  diamlMing  charg- 
es uainst  John  S.  Burke,  as  Bnperintendent 
of  Highways,  etc.  No  opinion.  Motion  for 
stay  granted,  without  costs. 

TRACT  DEVE5L0PMBNT  CO.  ▼.  BECKER 
et  al.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  December  23,  1913.)  Ac- 
tion by  the  Tracy  Development  Company 
against  Charles  D.  Becker  and  others.  No 
opinion.  Interlocutory  Judgment  affirmed,  with 
costs,  with  leave  to  the  appellant  to  plead  over 
within  20  days,  upon  payment  of  the  costs  of 
the  demurrer  and  of  this  appeal, 

TRAITBIi  MARBLE  CO.  v.  BROWN 
RROSm  Inc.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  December  26,  1918.) 
Action  by  the  Traltel  Marble  Company  against 
Brown  Bros.,  Incorporated.  No  opinion.  Mo- 
tion denied,  with  SIO  costs.  Order  filed.  See, 
also,  144  N.  T.  Supp.  S62. 


TROTTO  ▼.  RHBINFRANK  HOUSB- 
WRECKINO  (X>.  (Supreme  Court,  Appellate 
Division,  First  Department.  November  28, 
1918.)  Action  by  James  Trotto  against  the 
Rhelnfranlc  Housewrecking  Company.  No  opin- 
ion. Motion  granted,  with  $10  costs.  Order 
filed. 


TTJBBS  T.  HITLSE.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  November 
28,  1918.)  Action  by  George  W.  Tnbbs  against 
Frederick  Hulse.  No  opinion.  Motion  granted, 
unless  appellant  complies  with  terms  stated  in 
order.    Order  filed. 

TtJLI/T  ▼.  SEYMOUR  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  21,  1913.)  Action  by  Thomas  Fran- 
cis Tull^  against  Mary  F.  Seymour  and  others. 
No  opinion.    Judgment  affirmed,  with  costs. 

UNITED  STATES  TITLE  GUARANTY 
CO.,  Appellant,  v.  BROWN,  Respondent  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. December  31,  1913.)  Action  by 
the  United  States  Title  Guaranty  Company 
against  Arthur  A.  Brown.  No  opii^on.  Order 
affirmed,  with  $10  costs  and  disbursements. 
See,  also,  1S8  App.  Div.  542,  148  N.  Y.  Supp. 
835. 


VAL  FINK  CO.  V.  IX)COMOBILE  CO.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. December  26,  1913.)  Action  by  the 
Val  Fink  Company  agiainst  the  Locomobile 
Company.  No  opinion.  Application  denied, 
with  $10  costs.     Order  signed. 

VAN  GAASBEEK,  Appellant,  t.  TISDALE 
LUMBER  CO.  et  al..  Respondents.    (Supreme 


Court,  Appellate  Division,  Second  Departme: 
November  28,  1913.)  AcUon  by  Richard  V 
Van  Gaasbeek  against  the  'KsdaJe  Lnm^! 
Company  and  others.  No  opinion.  Motion  f- 
reargament  denied,  without  costa.  See,  ilst 
148  N.  Y,  Supp.  1147. 

VAN  HORN,  Appellant,  v.  VAN  HORN.  R( 
spondent  (Supreme  Court,  Appellate  Divisiv: 
First  Department  December  31,  1913.)  A 
tion  by  Eudora  A  Van  Horn  against  Frant  > 
Van  Horn.  A.  Thain.  of  New  York  City,  J 
appellant.  W.  W.  •  Willcox,  for  responae: 
No  opinion.  Judgment  and  order  nSiao 
with  costs.    Order  filed. 


VARNEY,  AppeUant  v.  DITMARS,  H 
spondent  (Supreme  Court,  Appellate  Pi: 
slon.  First  Department  November  21,  191 
Action  by  George  A.  Vamey  against  Isaac  I 
Ditmars.  B.  Reass,  of  New  York  City,  for  2 
pellant  Eidlitz  &  Hulse,  of  New  York  Ci: 
for  respondent 

PER  CURIAM.  Judgment  affirmed,  w: 
costs.     Order  filed. 

LAUGHLIN,  J.,  dissents. 

VARON,  Respondent,  v.  AMERICAN  Mfi 
CO.,  Appellant  (Supreme  Court,  AppeD! 
Division,  Second  Department  November 
1013.)  Action  by  Ovadio  Varon  against  i 
American  Manufacturing  Company.  No  ccf 
ion.  Motion  granted,  without  costs.  See.  t  ■ 
148  N.  Y.  Supp.  1148:  144  N.  Y.  Supp.  lUi 

VARON,  Respondent,  v.  AMERICAN  MF 
CO.,  AppeUant.  (Supreme  Court,  Appc'  1 
Division,  Second  Department  December  | 
1918.)  Action  by  Ovadio  Varon  against  '. 
American  Manufacturing   Company. 

PER  CURIAM.  Order  reversed  on  rcar( 
ment,  with  $10  costs  and  disbursements.  : 
motion  for  change  of  venue  to  New  York  om 
ty  granted,  with  $10  costs,  on  the  ground  :l 
the  motion  papers  show,  without  contradicOj 
that  the  plaintiff  resides  in  New  York  c<>3i 
and  Ae  allegations  of  his  complaint  show  1 
pressly  that  the  defendant  is  doing  busisl 
in  Kings  eonnty.  See,  also,  144  N.  Y.  S« 
114& 


VINGUT  et  aL,  Respondents,  T.  SIRE, , 
pellant  (Supreme  Court,  Appellate  Dit-ii 
First  Department  December  26,  1913.) 
the  matter  of  George  F.  Vingnt  and  o( 
against  Henry  B.  Sire.  F.  Bien,  of  New  ] 
City,  for  appellants.  S.  L.  Josephthal,  of  I 
York  City,  for  respondents.  No  opinion. 
der  affirmed,  with  $10  costs  and  disbnrseol 
Order  filed. 


In  re  VOLK  et  aL  (Supreme  C}oort,  A| 
late  Division,  Second  Department  Dec«l 
31,  1913.)  In  the  matter  of  the  appIicatM 
Katie  Volk  and  another  for  the  appointm^ 
a  committee   of  the  penon  and  properq 
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^itberine  Dresch,  an  alleged  tacompetent  per- 
on.  No  opinion.  Order  afBnned,  with  |10 
osta  and  disboraementa. 


In  re  YON  BAITZ.  (Saprnne  Court,  Ap- 
ellate Diviaion,  First  Department  Novem- 
er  28,  1918.)  In  the  matter  of  Feodor  Yon 
Laitz.  No  opinion.  Judgment  affirmed,  witb 
Data.     Order  filed. 


VON  RUn,  Heapondent,  ▼.  PITZGBRAIiD, 
.ppeilant  (supreme  Court,  Appellate  Divi- 
ion,  Second  Department  November  14, 1913.) 
.ction  by  Barbara  Von  Rnti  againat  Mary  E. 
Itzgerald.  No  opinion.  Judgment  and  order 
f  the  County  Court  of  Queena  County  unani- 
loualy  affirmed,  with  coita. 


VOSB  V.  CONKMNG  et  aL  (Supreme 
Sonrt,  Appellate  Division,  First  Department 
•ctober  IT,  191S.)  Action  by  Flora  L.  Voae 
gainst  Joseph  C.  Conkling  and  others.  No 
pinion.  Motion  to  dismiss  appeal  denied, 
ithont  coats.  Order  filed.  See,  also,  153 
.pp.  Div.  40.  137  N.  Y.  Snpp.  1068;  144  N. 
:.  Supp.  1149. 


VOSE,  Respondent  v.  CONKLING  et  al.,  Ap- 
cllants.  (Supreme  Court,  Appellate  Division, 
irst  Department  November  14,  1913.)  Ae- 
on by  Flora  L.  Vose  againat  Joseph  C.  Conk- 
ng  and  others.  No  opinion.  Motion  denied, 
'ithout  costa.  Settle  order  on  notice.  See, 
Iso,  144  N.  T.  Supp.  1149. 

VOSB  v.  CONKLINO  et  al.  (Supreme  Court, 
ppellate  Division,  First  Department  De- 
imber  26,  1913.)  Action  by  Flora  U  Vose 
Sainst  Joseph  C.  Conkling  and  others.  No 
pinion.  Motion  denied,  with  $10  costs.  Or- 
ir  filed.    S^,  also,  144  N.  Y.  Supp.  1149. 

WADSWORTH,  Appellant,  ▼.  BOARD  OF 
UP'RS  OF  UVINGSTON  COUNTY,  et  al., 
espondents.  (Supreme  Court,  Appellate  Di- 
ision.  Fourth  Department  November  12, 
)13J  Action  by  James  W.  Wads  worth  against 
le  Board  of  Supervisors  of  Livingston  Cxinnty 
id  others.  No  opinion.  .Tudgment  affirmed, 
itb  coats.  See,  also,  189  App.  Div.  882,  124 
.  Y.  Supp.  m    

W^AIT,  Respondent,  ▼.  FRANK  B.  Ollr 
RETH,  Appellant  (Supreme  Court,  Appel- 
te  Division,  First  Department  December 
J,  1918.)  Action  by  John  C.  Wait,  as  re- 
tiver,  etc,  againat  Frank  B.  Gilbreth,  a  eor- 
>ration.  W.  P.  McKown,  of  New  York  City, 
ir  appellant  C.  A.  Winter,  of  New  York 
ity,  for  reapondent  No  opinion.  Order  af- 
ncaed,  with  $10  costa  and  diaburaementa.  Or- 
»r  filed. 


WAI/UNO,  Respondent,  v.  ONBONTA  WA- 
E3BW0RKS     CO.,      Appellant        (Supreme 


Court,  Appellate  Dlvlaion,  Third  Department 
November  26,  1013^  Action  by  Elevia  Ett 
Walling  against  the  Oneonta  Waterworks  Com- 
pany. No  opinion.  Order  unanimoualy  af- 
firmed, with  $10  coata  and  diaburaementa. 


WALSH,  Reapondent,  ▼.  MORSE  DRY 
DOCK  &  REPAIR  CO.,  Appellant  (Supreme 
Court  Appellate  Division,  Second  Department 
November  7,  1013.)  Action  by  James  Walsh 
against  the  Morse  Dry  Dock  ft  Repair  Com- 
pany. No  opinion.  Judgment  and  order  unan- 
imoualy affirmed,  with  coata.  Leave  to  appeal 
to  Court  of  Appeaia  denied,  144  N.  Y.  Snpp. 
1149. 


WALSH,  Respondent,  ▼,  MORSE  DRY 
DOCK  ft  REPAIR  CO.,  Appellant  (Supreme 
Court,  Appellate  Diviaion,  Second  Department 
December  6,  1913.)  Action  by  Jamea  Walsh 
against  the  Morse  Dry  Dock  &  Repair  Com- 
pany. No  opinion.  Motion  for  leave  to  appeal 
to  the  Court  of  Appeaia  (from  144  N.  Y.  Supp. 
U49)  denied. 


WALTER  B.  PBRKINS-  CO.,  Respondent 
T.  RICHMOND  LAND  CO.,  Appellant  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
triment November  12,  1918.)  Action  by  the 
Walter  B.  Perkins  Company  againat  the  Rich- 
mond Land  Company.  No  opinion.  Motion 
granted,  and  appeal  dismissed,  with  costs. 


WARD,  Respondent,  v.  OARiDINBR,  Appel- 
lant (Supreme  Court  Appellate  Division,  Sec- 
ond Department  December  19,  1913.)  Action 
by  Artemas  Ward  against  Alfred  P.  Gardiner. 
No  opinion.  Order  affirmed,  with  $10  costa 
and  disbursements. 


WARNER,  Appellant  ▼.  OSTRANDER  & 
CO.,  Inc.,  Respondent  (Supreme  Court,  Appel- 
late Division,  First  Department.  November  21, 
1913.)  Action  by  H.  Dudley  Warner  against 
Oatrander  &  Co.,  Incorporated.  R.  Weed,  of 
New  York  City,  for  appellant  J.  Ingle,  Jr.,  of 
New  York  City,  for  respondent  No  opinion. 
Judgment  affirmed,  with   costa.     Order  filed. 

WARNOCK,  Appellant,  r.  ROCHESTER 
RY.  &  LIGHT  CO.,  Respondent  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
November  12,  1913.)  Action  by  Henry  War- 
nock,  as  administrator,  etc.,  againat  the  Roches- 
ter Railway  &  Light  Company.  No  opinion. 
Judgment  and  order  affirmed,  with  costs. 

WASHBURN  T.  RAINIER  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department 
December  12,  1918.)  Action  by  Henry  J.  Wash- 
bum  againat  John  T.  Rainier  and  othera.  No 
opinion.  Motion  to  reaettle  order  granted,  up- 
on condition  that  If  he  so  desires,  the  appel- 
lant may  withdraw  his  appeal  to  the  Court 
of  Appeals,  and  in  such  case  respondents  pay 
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taxable  costa  to  date  and  dlsbursementa  in  said 
court.  See,  also,  149  App.  DIt.  800,  134  N.  Y. 
Supp.  301.  

WATZELHAN,  Respondent,  v.  NEW  YORK 
TELEPHONE  CO.,  Appellant  (Supreme 
Court,  Appellate  DivMon,  Second  Department. 
November  7,  1913.)  Action  by  William  Wat- 
zelhan,  as  administrator,  etc.,  of  Rnth  Watzel- 
lian,  an  infant,  deceased,  against  the  New  York 
Telephone  Company.  No  opinion.  Judgment 
and  order  unanimously  affirmed,  with  coats. 
See.  also,  167  App.  DIt.  928,  142  N.  Y.  Supp. 
1149.  

W.  C.  SWBETSER  CO.  v.  GILSBY  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment December  10,  1913.)  Action  by  the 
W.  C.  Sweetser  Company  against  Henry  Oil- 
sey  and  another,  impleaded  with  the  Raisier 
Heating  Company,  appellant.  J.  J.  Com,  of 
New  York  Citv,  for  appellant  W.  M.  Smith, 
of  New  York  City,  for  respondents.  •  No  opin- 
ion. Judgment  affirmed,  with  costs.  Order 
filed.  See,  also,  142  App.  Div.  939,  127  N.  Y. 
Supp.  1149. 


WEAN,  Respondent,  v.  HAYES.  Appellant 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  November  12,  1913.)  Action  by 
Pearl  Wean,  an  infant,  etc.,  against  George 
Hayes. 

PER  CTJRrAM.  Judgment  and  order  re- 
versed, and  new  trial  granted,  with  costs  to 
appellant  to  abide  event  unless  the  plaintiff 
shall,  within  20  days,  stipulate  to  reduce  the 
verdict  to  the  sum  of  $250,  as  of  the  date  of 
the  rendition  thereof,  in  which  event  the  judg- 
ment is  modified  accordingly,  and,  as  so  mod- 
ified, ist  together  with  the  order,  affirmed,  with- 
out costs  of  this  appeal  to  either  party.  Sec, 
also,  148  App.  Div.  &8,  132  N.  Y.  Supp.  1150. 

WELLS,  Respondent,  v.  DAY,  Appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment November  28,  1913.)  Action  by 
Frank  M.  Wells  against  George  K.  Day.  No 
opinion.  Judgment  and-  order  of  the  County 
Court  of  Kings  County  unanimously  affirmed, 
with  costs.  See,  also,  154  App.  Div.  007,  138 
N.  Y.  Supp.  114& 


WERNER,  Respondent,  v.  DOYLE,  Appel- 
lant (Supreme  Court,  Appellate-  Division, 
Fourth  Department  November  12,  1913.)  Ac- 
tion by  Christopher  C.  Werner,  as  trustee,  etc., 
against  Anna  M.  Doyle.  No  opinion.  Motion 
granted,  and  appeal  dismissed,  with  costs. 


WESTERN  NEW  YORK  INSTITUTION 
FOR  (DEAF  MUTES,  Respondent,  v. 
BROOME  COUNTY,  AppeUant  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
November  12,  1913.)  Action  by  the  Western 
.New  York  Inatitntion  for  Deaf  Mutes  against 


the  County  of  Broome.  No  opinion.  Motir- 
granted,  and  appeal  dismissed,  with  costs.  Sf- 
also,  82  Misc.  Rep.  63,  143  N.  Y.  Supp.  24L 


WHITE  T.  CITY  OF  NEW  YORK.  (So 
preme  Court,  Appellate  Division,  First  Depsn 
ment  December  12,  1913.)  Action  by  Patri'i 
J.  White  against  the  City  of  New  York.  ><• 
opinion.  Motion  to  dismiss  appeal  granted, 
with  $10  costs.    Order  filed. 


WHITE  STUDIO,  Inc.,  Appellant,  ▼.  DBET 
FOOS  et  ai..  Respondents.  (Supreme  Conn. 
Appellate  Division,  First  Department.  Decem- 
ber 26,  1913.)  Action  by  the  White  Stndi 
Incorporated,  against  Alexander  W.  Dreyf'X^ 
and  another.  L,  Laski,  of  New  York  City,  i<r 
appellant  W.  N.  Seligsberg;  of  New  Tort 
City,  for  respondents.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements,  ca 
156  App.  Div.  762,  142  N.  Y.  Supp.  37.  Ordtr 
filed. 


WILLARD  V.  GENERAL  REDUCTION  CO 
et  al.  (Supreme  Court,  Appellate  Diviaiv: 
First  Department  November  28,  1913.)  A' 
tion  by  Frank  B.  Willard  against  the  Genen' 
Reduction  Company  and  others.  C.  S.  Stem,  'f 
New  York  City,  for  plaintiff.  L.  Kunen.  ■■ 
New  York  City,  for  defendants.  No  opici  •. 
Order  affirmed,  with  $10  costs  and  disbur.-« 
ments.  Order  filed.  See,  also,  144  N.  X.  Snp;- 
1150. 


WILLARD  V.  GENERAL  REDUCTION 
CO.  et  al.  (Supreme  Court,  .A.pDeUate  Divisios. 
First  Department  December  26,  1913.)  A( 
tion  by  Frank  B.  Willard  against  the  Oenen' 
Reduction  Company  and  others.  No  opini<<!i 
Motions  denied,  with  $10  costs.  Orders  file-^ 
See,  also,  144  N.  Y.  Supp.  1160. 


WILLS  V.  WELLS  BROS.  CO.  OP  NEW 
YORK.  (Supreme- Court  Appellate  Division 
First  Department  December  12,  1913.)  A' 
tion  by  Henry  D.  Wills  against  the  We'.:- 
Bros.  Company  of  New  York.  With  tt:- 
case  has  been  consolidated  in  this  court  ca.'^> 
bearing  titles  as  follows:  Isidore  Abler  v.  &:.( 
of  New  York;  Matthew  T.  GoldsborouKb,  Jr.. 
V.  Richard  F.  Goldsborough:  Solomon  Schioasi 
et  al.  T.  A.  Schinasi  Bros.,  Inc.;  In  re  Pinkoe.i 
Marks,  an  infant,  etc.  No  opinions.  Motioo-^ 
granted,  unless  appellants  comply  with  term; 
stated  in  orders.     Orders  filed. 


WING,  Respondent,  ▼.  STEINBERG  et  a).. 
Appellants.  (Supreme  Court,  Appellate  Dirl- 
aion.  Second  Department  November  7,  1913.> 
Action  by  Frank  Ia  Wing  against  Bessie  Stein- 
berg and  another.  No  opinion.  Motion  denied, 
without  costs. 


WITTGRBN,  Appellant,  T.  WELLS  BROS 
CO.  OF  NEW  YORK,  Respondent     (Supremt 
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Court,  Appellate  IMvislon,  Second  Department 
IS^ovember  14,  1913.)  Actfon  by  Elaa  Witteren, 
as  adminiatratriz,  etc.,  of  Nies  Bembard  Witt- 
gren,  deceased,  against  Oie  Wells  Bros.  Com- 
pany of  New  York.  No  opinion.  Judgment  and 
order  nnanimously  affirmed,  with  costs,  on  the 
authority  of  Wittgren  v.  Wells  Bros.  Co.,  141 
^pp.  DiT.  683,  126  N.  X.  Sapp.  896;  Id.,  149 
App.  Div.  961,  134  N.  X.  Supp.  1150. 

WITTGREN,  Appellant,  t.  WELLS  BROS. 
CO.  OF  NEW  XORK,  Respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
December  22,  1918.)  Action  by  Elsa  Wittgren, 
as  administratrix,  etc.,  against  the  Wells  Bros. 
Company  of  New  Xork.  No  opinion.  Motion 
denied.  The  appellant  may  apply  for  an  order 
that  respondent  show  cause  on  Tuesday,  Decem- 
ber 30,  1913,  at  2  p.  m.,  why  a  reargument 
should  not  be  ordered.  See,  also,  149  App.  Div. 
UGl,  134  N.  X.  Supp.  1160;  144  N.  X.  Supp. 
1151. 

WITTGREN,  Appellant,  v.  WELLS  BROS. 
CO.  OF  NEW  XORK,  Respondent  (Supreme 
Court  Appellate  Division,  Second  Department. 
December  31,  1913.)  Action  by  Elsa  Witteren, 
aa  administratrix,  etc.,  against  the  Wells  Bros. 
Company  of  New  Xork.  No  opinion.  Motion 
to  dismiss  the  motion  for  reargument  denied, 
without  costs.  Motion  for  reargument  granted, 
and  case  set  down  for  Monday,  Janoaiy  12, 
1914.     Bee,  also,  144  N.  X.  Supp.  1151. 

WODZINSKI,  AppeUant,  t.  O'CONNBLL  et 
al.,  Respondenta  (Supreme  Court,  Appellate 
Division,  First  Department  December  5, 
1913.)  Action  by  Frank  Wodzinski  against 
Timothy  O'Connell,  Jr.,  and  another.  R.  Link, 
of  New  Xork  City,  for  appeUant  J.  B.  Hen- 
ney,  of  New  Xork  City,  for  respondents.  No 
opinion.  Judgment  affirmed,  with  costs.  Order 
filed. 


XELLOW  TAXICAB  CO.  v.  GAXNOR.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment November  21,  1913.)  Action  by  the 
Yellow  Taxicab  Company  against  William  J. 
Gaynor.  No  opinion.  Motion  to  dismiss  appeal 
denied,  without  costs.  Order  filed.  See.  also, 
144  N.  X.  Supp.  599. 


XELLOW  TAXICAB  CO.  t.  GAXNOR. 

(Supreme  Court  Appellate  Division,  Vint  De- 
partment November  28,  1913.)  Action  by  the 
Xellow  Taxicab  Company  against  William  J. 
Gaynor.  No  opinion.  Motion  granted,  unless 
appellant  complies  with  terms  stated  in  order. 
Order  filed.  See,  also,  144  N.  X.  Supp.  699; 
144  N.  X.  Supp.  1151. 


YELLOW  TAXICAB  CO.,  Respondent  v. 
GAXNOR,  Mayor,  et  al..  Appellants.  (Supreme 
Court,  Appellate  Division,  First  Department. 
December  12,  1913.)  Action  by  the  Xellow  Tax- 
icab Company  against  Wm.  J.  Gaynor,  as  May- 
or, etc.,  and  others.  H.  Crone,  of  New  Xork 
City,  for  appellants.  H.  B.  Leary,  of  New  Xork 
City,  for  respondent.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements.  Or- 
der filed.    See,  also,  144  N.  Y.  Supp.  115L 

ZACK,  Respondent  v.  COHEN  et  aU  Appel- 
lants. (Supreme  Court  Appellate  Division, 
Second  Department.  December  12,  1913.)  Ac- 
tion by  Theodore  Zack,  an  infant,  by  Abraliam 
Zack,  his  guardian  ad  litem,  against  Nathan 
Cohen  and  others. 

PER  CURIAM.  Judgment  and  order  unani- 
mously affirmed,  aa  against  the  defendant  Cohen, 
with  costs;  judgment  and  order,  as  against  the 
defendants  Simon  and  Louis  Halperin,  reversed, 
and  new  trial  granted,  costs  to  abide  the  event, 
on  the  ground  that  there  is  no  evidence  that 
these  two  defendants  were  the  owners  of  the 
premises,  or  in  possession  and  control  of  the 
premises,  alleged  to  have  been  negligently  main- 
tained. 


ZANG  V.  JOLINE  et  al.  (Supreme  Court 
Appellate  Division,  First  Department  Decem- 
ber 26,  1913.)  Action  by  Rosie  Zang,  an  infant, 
etc.,  against  Adrian  H.  Joline  and  others,  as  re- 
ceivers. No  opinion.  Motion  denied,  with  $10 
costs.  Order  filed.  See,  also,  143  N.  X.  Supp. 
85a 


In  re  ZEREGA.  (Supreme  Court,  Appellate 
Division,  First  Department.  December  12, 
1913.)  In  the  matter  of  Augustus  Zerega,  de- 
ceased. No  opinion.  Order  (81  Misc.  Rep.  113, 
142  N.  X.  Supp.  144)  affirmed,  with  ?1()  costs 
and  disbursements.    Order  filed. 
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ABANDONMENT. 

!e  Divorce,  §  37 ;  Domicile,  i  4 ;  Landlord  and 
Tenant,  |  195 ;  Municipal  Corporations,  1 057. 

ABATEMENT  AND  REVIVAL 
a.  DxarECTS  and  objeotioks  as 

TO   PARTrES  AND  PROGEEDIKOS. 

§  39  (N.Y.Sup.)  Where  a  court  upon  the  vol- 
□tary  dissolution  of  a  corporation  merely  di- 
.■cts  the  receiver  to  appear  in  an  action  in  a 
)Teign  state,  his  appearance  will  not  make  him 

party,  or  the  judgment  bindine,  unless  there 
1  legislation  authorizing  revival. — In  re  Peo- 
le's  Surety  Cto.  of  New  York,  144  N.  X.  S.  131. 

V.   TBANSFER  OR  DEVOIiUTION   OF 

TITI.E.  BIOHT.  INTEREST,  OR 

I.IABIUTT. 

$  43  (N.T.Sup.)  An  action  is  improperly  dis- 
aissed,  though  plaintiff  is  thereafter  adjudged 
laukrupt  and  his  trustee  neither  substituted  nor 
ppeanng;  Code  Civ.  Proc.  |  756,  providing 
hat,  on  a  transfer  of  interest,  the  action  may 
le  continued  by  the  original  party  unless  the 
»urt  orders  substitution  or  joinder.— Colgan  v. 
nnck,  144  N.  Y.  S.  408. 

ABUTTING  OWNERS. 

See  Municipal  Corporations,  fj  468,  483,  646- 
706. 

ACCEPTANCE. 

See  Sales,  J$  161,  179,  288. 

ACCIDENT  INSURANCE. 

See  Insurance,  {{  177,  357. 

ACCOMPLICES. 

See  Criminal  Law,  §  511. 

ACCORD  AND  SATISFACTION. 

See    Compromise   and   Settlement;    Payment; 
Release;    Trial,  !  345. 

S  (   (N.Y.Sup.)  The    doctrine    of    accord   and 
xatisfaction  is  based  upon  the  theory  that  there 


exists  a  valid  dispute  between  parties  over  some 
demand,  and  that  by  waj  of  compromise  a 
leas  sum  is  accepted  in  satisfaction  and  adjust- 
ment of  the  dispute. — ^Dunn  v.  Lippard-Stewart 
Motor  Car  Co.,  144  N.  Y.  S.  349. 

{  2  (N.Y.Sup.)  Where  a  settlement  of  disput- 
ed accounts  between  plaintiff  and  defendant  did 
not  include  the  item  in  suit,  there  was  no  ac- 
cord and  satisfaction  as  to  it. — Lipscher  t.  El>- 
ling  Brewing  Co.,  144  N.  T.  S.  214. 

§  1 1  (N.Y.Sup.)  The  sending  of  a  check  for 
the  part  of  a  claim  admittedly  due  and  owing, 
even  when  containing  the  words  "This  pays  in 
full,"  cannot  amount  to  an  accord  and  satis- 
faction of  the  balance  of  the  claim  which  is  in 
dispute. — Dunn  v.  Lippard-Stewart  Motor  Car 
Co.,  144  N.  Y.  S.  349. 

8  12  (N.Y.Sup.)  Where  persons,  having  a 
claim  for  services,  agreed  to  allow  a  specified 
amount  for  a  claim  against  them  and  received 
and  cashed  a  check  for  the  balance  due  on  that 
basis  reciting  that  it  was  in  full,  held,  that 
there  was  an  accord  and  satisfaction. — Moss  v. 
Bernstein,  144  N.  Y.  S.  531. 

§26  (N.Y.Sup.)  In  an  action  in  which  de- 
fendant pleaded  an  agreement  by  plaintiffs  to 
allow  him  for  his  goods  which  they  had  mis- 
laid and  an  accord  and  satisfaction  on  that 
basis,  evidence  held  to  show  such  agreement. — 
Moss  v.  Bernstein,  144  N.  Y.  S.  531. 

ACCOUNT. 

See  Accord  and  Satisfaction,  S  2 ;  Corporations, 
U  30,  317;  Receivers,  Jf  194-202;  Trusts, 
if  289-330. 

ACCOUNT  STATED. 

See  Evidence,  §  211;  Principal  and  Agent,  i 
92.  ' 

g5  (N.Y.Sup.)  Where  a  mortgagor  as  agent 
for  his  wife  went  over  figures  and  agreed  m 
writing  with  the  party  negotiating  the  mortgage 
as  to  the  amount  that  was  due  him,  there  was 
an  "account  stated."— Williams  v.  Rutherford 
Realty  Co..  144  N.  Y.  S.  357. 

$  8  (N.Y.Sup.)  An  account  stated  is  conclu- 
sive upon  the  parties  to  it  unless  impeached  by 
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fraud  or  mistake.— Williams  t.  Butherford  Real- 
ty Ck).,  144  N.  Y.  S.  357. 

S  19  (N.Y.Sup.)  Proof  that  plaintiff  deliTered 
statements  of  the  account  to  defendant,  and 
that  defendant  did  not  object  thereto,  will  not 
authorize  a  recovery  without  evidence  of  the 
original  transactions  as  a  foundation  for  the  ac- 
count stated.— Kaht  v.  Frazin,  144  N.  Y.  S.  644. 

(20  (N.Y.Sup.)  In  an  action  upon  an  account 
stated,  evidence  held  sufficient  to  ko  to  the  jury. 
—Kaht  T.  Frazin,  144  N.  Y.  S.  644. 

ACKNOWLEDGMENT. 

See  Limitation  of  Actions,  U  143,  146 ;  Wills, 

i  118. 

IV.  PLEAOnrO  AHD  EVtDENOE. 

§  62  (N.Y.Sup.)  In  an  action  to  set  aside  a 
deed  for  forgery,  evidence  that  the  notary  had 
previously  been  arrested  and  indicted  for  an- 
other forgery,  together  with  the  indictment,  and 
the  fact  that  he  was  discharged  on  his  own 
recognizance,  held  irrelevant. — Harding  v.  Con- 
Ion.  144  N.  Y.  S.  663. 

On  an  issue  of  forgery  of  a  deed,  evidence  of 
a  conversation  between  an  attorney  and  the 
notary  who  had  executed  the  certificate  of  ac- 
knowledgment, concerning  another  deed,  claim- 
ed to  have  been  executed  by  the  attorney's 
client,  since  deceased,  in  the  forgery  of  which 
the  notary  was  claimed  to  have  participated, 
held  inadmissible. — Id. 

ACTION. 

See  Abatement  and  Revival;     Dismissal   and 
Nonsuit. 

m.  JOIimEB,  SPUTTINO,  CONSOU- 
DATION,  Ain>   8EVERAJTOE. 

'  i  38  (N.Y.Sup.)  In  an  action  for  misrepresen- 
tation, held,  that  plaintiff  stated  but  a  single 
cause  of  action  for  fraud  and  deceit,  although 
the  items  of  damage  alleged  in  his  two  counts 
were  separate. — Chalmers  v.  Murphy,  144  N.  T. 
S.  825. 

§  38  (N.Y.Sup^  Complaint,  in  action  to  have 
declared  void  four  contracts  for  advertising 
disp'ays  because  of  fraudulent  representations, 
held  to  state  only  one  cause  of  action.— Park  & 
Tilford  V.  Realty  Advertising  &  Supply  Co.,  144 
N.  Y.  S.  907. 

1 60  (N.Y.Sup.)  Where  the  complaint,  in  an 
action  against  a  corporation  and  against  anoth- 
er corporation  on  the  theory  that  it  succeeded 
to  the  liability  of  the  first  and  assumed  its  con- 
tract with  the  plaintiff,  did  not  allege  that  the 
liability  of  the  succeeding  corporation  to  plain- 
tiff-was based  on  the  original  contract  between 
plaintiff  and  the  former  corporation,  there  was 
a  misjoinder  of  causes  of  action. — Automatic 
Strapping  Macb.  Co.  v.  Twisted  Wire  &  Steel 
Cto.,  144  N.  Y.  8.  1037. 

If  plaintiff  meant  to  charge  separate  breaches 
of  the  contract  by  the  defendants,  there  was  an 
attempt  to  state  two  causes  of  action  without 
alleging  facts  on  which  both  defendants  would 
be  liable. — Id. 

An  action  against  a  corporation  with  which 
plaintiff  had  contracted  and  against  a  succeed- 


ing corporation  assuming  liability  of  the  con- 
tracts so  as  to  be  liable  to  plaintiif  on  the  prin- 
ciple of  novation  was,  as  to  liability  accminc 
after  the  novation,  objectionable  as  improperly 
joining  causes  of  action. — ^Id. 

ADEMPTION. 

See  Wills,  I  76& 

ADJOINING  UNDOWNERS. 

See  Waters  and  Water  Courses,  {  172. 


ADMINISTRATION. 

and  Administrate 

ADMIRALTY. 


See  Executors  and  Administrators ;   Trusts,  H 
187,  206. 


See  Shipping. 

ADMISSIONS. 

See  Evidence,  H  211-265 ;   Pleadinf,  {  129. 

ADVERSE  CLAIM. 

See  Quieting  Title. 

ADVERTISEMENT. 

See  Discovery,  §  86. 

AFFIDAVITS. 

See  Appeal,  J  799;  Attachment,  ff  98,  109: 
Depositions;  Taxation,  §  867;  Vendor  an.! 
Purchaser,  (  130. 

AGENCY. 

See  Principal  and  Agent 

ALIENATION. 

See  PerpetuitieB, 

ALIENS. 

See  Executors  and  Administrators,  i  24. 

ALIMONY. 

See  Divorce,  fi  255-277. 

ALTERATION  OF  INSTRUMENTS. 

§29  (N.Y.Sup.)  Evidence  in  an  actioD  on  a 
draft  originally  made  payable  to  the  order  of 
a  hotel  company  held  to  show  that  the  word> 
"pay  to  order  of  B.  Hotel  Co."  were  not  strick- 
en from  the  draft  when  plaintiff  cashed  it- 
Sweeney  V.  Van  Schaick,  144  N.  Y.  S.  319. 

AMBASSADORS  AND  CONSULS. 

See  Executors  and  Administrators,  |  28. 

AMENDMENT. 

See  Pleading,  ff  237,  249. 
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ANIMALS. 

See  Municipal  Corporations,  t  706. 

§25  (N.Y.Sup.)  In  an  action  for  compensa- 
tion for  keeping  dogs,  evidence  held  insufficient 
to  sustain  a  verdict  for  plaintiff. — Clarice  v. 
AVeUs,  144  N.  T.  S.  629. 

ANNULMENT. 

See  Marriage,  {  59 ;   Wilis,  |§  215-123. 

ANSWER. 

See  Pleading,  §{  80-149. 

APPEAL 

See  Contempt,  (  66;  Costs,  S  244;  Courts,  H 
190,  237;  Divorce,  |  182;  Justices  of  tlie 
Peace,  {f  174-190;  Street  Railroads,  i  12; 
Taxation,  fi  493,  900. 

m.  DECISIONS  BUVIKWABLE. 

(E!)  Hatnre,  Scope,  and  Effect  of  Deelsioii. 

{ 91  (N.Y.Sup.)  Order  declaring  an  appeal 
abandoned  for  failure  to  file  a  case  on  appeal, 
-where  appellants  had  been  guilty  of  no  neg- 
lect, held  to  impair  a  substantial  right,  and  to 
be  reviewable. — Levine  v.  Proser,  144  2<.  X.  S. 
746. 

I  104  (N.Y.Sup.)  An  order  of  the  Surrogate's 
Court  denying  a  motion  for  an  order  disallow- 
ing certain  proposed  interrogatories  inserted  in 
a  commission  to  take  testimony,  in  a  will  con- 
test, is  appealable.— In  re  Hernandez's  Will,  144 
N.  X.  8.  150. 

V.  PBESENTATION    AlTD    BESEBVA- 

TlOir  Iir  I<0\7EB  OOUBT   OF 

GROTTNDS    OF   BEVIEW. 

(A)  laancK  and  q,nertloiiB  In  Lcwer  Conrt. 

I  171  (N.Y.Sup.)  Where  it  is  definitely  stated 
by  plaintiff's  attorney  that  the  action  was  predi- 
cated upon  the  theory  that  defendant's  structure 
was  a  nuisance,  plaintiff's  recovery  must  depend 
upon  that  theory.— Power  v.  Rodgers  &  Uager- 
ty.  144  N.  Y.  S.  747. 

(B)  Objections  and  Motions,  and  Rnllnffs 

Thereon. 

8  237  (N.Y.Sup.)  Where  defendant  procured 
the  admiHsiou  of  evidence  of  acts  of  plaintiff's 
agent  on  a  promise  to  prove  authority,  which 
she  failed  to  do,  defendant's  failure  to  move  to 
strike  out  the  evidence  or  to  move  for  a  directed 
verdict  while  precluding  review  of  the  ques- 
tion on  apj>eal  from  an  adverse  judgment  alone 
did  not  preclude  a  review  on  appeal  from  an 
order  denying  new  trial.— Miller  v.  Barnett,  144 
N.  Y.  S.  40. 

VII.    REQUISITES  AMD  PB0CEEDIN08 
FOB  TBANSFEB  OF  CAUSE. 
(A)  Time  of  Taklnff  Prooeedlnya. 

§  353  (N.Y.Sup.)  Under  Code  Civ.  Proc  | 
784,  City  Court  held  to  have  no  power  to  in- 
directly extend  time  to  appeal  from  order  deny- 
ing new   trial,  by   resettling   such   order  after 


the  time  to  appeal  lud  expired. — Louis  Levien 
Cut  Glass  Co.  v.  Hinsberger,  144  N.  Y.  S.  741. 

(D)  Writ  of  Brror,  Citation,  or  Notice. 

§  420  (N.Y.Sup.)  Where  an  interlocutory 
judgment  overrming  a  demurrer  to  the  complaint 
was  reversed  on  an  appeal  to  the  Appellate  Di- 
vision, and  plaintiff  elected  not  to  amend  and 
suffered  judgment  dismissing  the  complaint,  a 
notice  of  appeal  from  that  judgment  was  not 
objectionable  foi  failure  to  demand  a  further  re- 
view of  the  interlocutory  judgment. — Vose  v. 
Conkling,  144  N.  Y.  S.  1. 

§422  (N.Y.Sup.)  Where  a  notice  of  appeal 
from  a  judgment  of  the  Special  Term  by  mis- 
take specified  the  Court  of  Appeals  instead  of 
the  Appellate  Division  as  the  court  to  which  the 
appeal  was  taken,  the  Special  Term  had  ju- 
risdiction to  permit  an  amendment  of  the  no- 
tice as  provided  by  Code  Civ.  Proc.  {  130.%  vest- 
ing such  jurisdiction  in  the  court  "in  or  to" 
which  the  appeal  is  takea— Vose  v.  Conkling, 
144  N.  Y.  S.  1. 

The  Special  Term  was  authorized  by  Code  Civ. 
Proc.  if  1300,  1303,  to  permit  an  amendment 
correcting  the  defect,  though  the  time  to  appeal 
from  the  judgment  had  expired.— Id. 

X.  BECOBD  AND  PBOCEEDINGS  NOT 
IN  BECOBD. 

(I)  Detects,    Objections,   Amendment,   and 
Correction. 

J  648  (N.Y.Sup.)  After  the  record  on  appeal 
is  filed  in  the  Appellate  Division,  it  is  for  that 
court  to  correct  it  if  improper,  and  an  order 
of  the  trial  court  assuming  to  correct  it  is  in- 
effective.—Drummond  V.  Siano,  144  N.  Y.  S. 
409. 

Xm.  DISBaSSAL.  WITHDBAWAI.,  OB 
ABANDONMENT. 

i  781  (N.Y.Sup.)  Where  an  appeal  from  a  pri- 
or order  m  summary  proceedings  awarding  pos- 
session to  the  landlord  for  default  in  payment 
of  a  prior  Installment  of  rent  was  affirmed,  the 
validity  of  a  second  order  granting  the  same 
relief  was  an  academic  question,  and  would 
therefore  be  dismissed.— Steel  v.  Holtzer,  144  N. 
Y.  S.  643. 

8  799  (N.Y.Sup.)  Appeals  must  be  heard  upon 
the  record  as  it  existed  when  the  appeal  was 
taken;  and,  if  the  respondent  wants  to  dismiss 
the  appeal  for  anything  thereafter  occurring,  he 
must  riiow  the  fact  by  affidavit— Drummond  v. 
Siano,  144  N.  Y.  S.  409. 

XVI.  BEVTEW. 

(D)  Amendments,   Additional  Proofs,  and 

Trial  of  Cause  Anew. 

1 887  (N.Y.Sup.)  Where  an  action  for  the 
pnce  of  foods  of  the  estate  sold  by  the  execu- 
trix was  improperly  brought  as  "executrix"  in- 
stead of  individually,  the  appellate  court  can- 
not strike  the  words  "as  executrix"  from  the 
complaint  so  as  to  permit  the  judgment  for 
plaintiff  as  if  the  action  were  brought  by  the 
executrix  individually.— Bhrman  v.  Bassett,  144 
N.  Y.  S.  976. 
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(E!)  PreiiUBiiptlonii. 

%  927  (N.Y.Sup.)  On  appeal  from  a  judgment 
of  nonsnit,  every  pennisslble  inference  is  to  be 
resolved  in  favor  of  plaintiff. — Nowak  v.  De- 
laney  Forge  &  Iron  Co.,  144  N.  T.  S.  232. 

§  927  (N.Y.Sup.)  Where  both  parties  move  for 
a  directed  verdict  and  a  verdict  is  diTected  for 
plaintiff,  it  will  be  presumed  on  appeal  that  the 
court  made  a  finding  necessary  to  support  the 
directed  verdict.— L.  Black  Co.  v.  London  Guar- 
antee &  Accident  Co.,  144  N.  Y.  S.  424. 

§  927  (N.Y.Sup.)  On  appeal  from  dismissal 
of  complaint,  plaintifTs  evidence  held  to  be  re- 
garded as  true,  and  all  legitimate  inferences  to 
be  drawn  therefrom. — Starkman  v.  Interborough 
Rapid  Transit  Co.,  144  N.  Y.  S.  780. 

S930  (N.Y.Sup.)  Where  the  jury  found  for 
plaintiffs,  all  disputed  questions  of  fact  must  be 
deemed  to  have  been  determined  In  their  favor. — 
Baldel  v.  Berko,  144  N.  Y.  S.  10. 

8  934  (N.Y.Sup.)  In  an  action  for  goods  sold, 
where  it  was  sought  to  charge  defendant  as  a 
partner,  defendant's  testimony  must,  after  judg- 
ment in  his  favor,  be  accepted  as  true  on  ap- 
peal.—Taylor  V.  Fried,  144  N.  Y.  S.  621. 

(F)    Dlaeretlon  ot  Lovrer  Court, 

{960  (N.Y.Sup.)  The  order  of  the  Special 
Term  requiring  a  bill  of  particulars,  is  subject 
to  review  only  for  abuse  of  discretion.— Hav- 
holm  V.  Whale  Creek  Iron  Works,  144  N.  Y.  S. 
833. 

(G)    <t,aestiona  ot  Fact.  Verdict*,  and  Flad- 

IBK*. 

I  1003  (N.Y.Sup.)  Where  a  finding  for  plain- 
tiff, on  an  issue  of  fact,  is  against  the  over- 
whelming weight  of  the  evidence,  it  will  be 
reversed.— Etshells  v.  Fargo,  144  N.  Y.  8.  1069. 

S  1010  (N.Y.Sup.)  On  an  appeal  from  a  judg- 
ment for  plaintiff,  where  defendant's  evidence 
is  uncontradicted,  it  must  be  accepted  as  true. 
—Weber  v.  Williams  &  Morford  Co.,  144  N.  Y. 
S.  619. 

(R)  Harmleaa  Brror. 

{  1048  (N.Y.Sup.)  Any  error  in  excluding  evi- 
dence on  the  ground  that  the  witness  was  dis- 
qualified was  not  prejudicial  where  the  surro- 
gate found  the  facts  sought  to  be  put  in  evidence 
by  snch  witness  as  claimed  by  the  offering  par- 
ty.—In  re  Sheldon,  144  N.  Y.  S.  94. 

i  1054  (N.Y.Sup.)  Erroneous  admission  of  evi- 
dence in  an  equity  suit  will  not  be  held  harm- 
less, where  the  court's  opinion  affirmatively 
shows  that  he  considered  the  same.— Harding  v. 
Conlon,  144  N.  Y.  S.  663. 

(  1056  (N.Y.Sup.)  In  an  action  on  a  guaran- 
ty contained  in  a  letter,  the  exclusion  of  a 
copy  ot  a  formal  guaranty  which  plaintiff  re- 
quested defendants  to  execute,  but  which  con- 
tained nothing  requiring  a  different  decision, 
was  not  prejudicial  to  defendants. — ^American 
Woolen  Co.  of  New  York  v.  Moskowitz,  144  N. 
Y.  S.  532. 

{  1064  (N.Y.Sup.)  A  verdict  on  a  requested  er- 
roneous instruction,  which  was  improperly  mod- 
ified, cannot  be  upheld  on  appeal  because  the 
request  was  technically  imperfect;  it  appear- 
ing that  the  modification  was  not  made  to  cor- 
rect the  real  error. — ^Keepers  v.  M.  Hartley  Co., 
144  N.  Y.  S.  738. 


i  1066  (N.Y.Sup.)  In  an  action  for  goods  sold. 
where  the  only  question  was  whether  the  goods 
conformed  to  sample,  instructions  snbmitting 
that  question,  and  from  which  the  jury  mi::bt 
find  for  plaintiff,  either  if  they  were  not  s<^'i-i 
by  sample  or  if  they  conformed  to  sample,  hfid 
prejudicial.— United  States  Rubber  Reclaimir; 
Co.  V.  Manchester  Rubber  Co.,  144  N.  Y.  S.  *t^- 

S  1068  (N.Y.Sup.)  Any  error  in  the  measun? 
of  damages  adopted  for  buyer's  refusal  to  re- 
ceive goods,  in  view  of  the  amoont  peoovpr»il 
held  not  prejudicial. — Poel  v.  Bninswick-Balke- 
CoUender  Co.  of  New  York,  144  N.  Y.  S.  7-_»5. 

XVU.  SETEBIONATION  AND  DISPO- 
SITION OF  CAUSE. 
(D)  Reversal. 

SII7I  (N.Y.Sup.)  Where  the  complaint 
should  have  been  dismissed,  the  court,  on  tb'^ 
appeal  of  plaintiff,  will  not  reverse  a  judgmoi.t 
for  one  cent— Duckett  v.  Hofferberth.  144  X. 
Y.  S.  952, 

§1176  (N.Y.Sup.)  Under  Code  Civ.  Proc  ( 
1317,  as  amended  Jby  I.aws  1912,  c  380.  autbi.r- 
izing  the  Appellate  Division  to  modify  the  judg- 
ment or  order  and  render  judgment  of  affirsi- 
ance,  reversal,  or  modification,  or  grant  a  new 
trial,  the  Appellate  Division,  upon  reversal  ■■'. 
a  judgment  for  plaintiff,  may  direct  a  dismi>5.ii 
of  the  complaint. — Tanzer  v.  Bankers'  Land  & 
Mortgage  Corporation,  144  N.  Y.  S.  613. 

f  1176  (N.Y.Sup.)  Where  the  action  U  bas-l 
upon  an  obligation  implied  by  law,  and  the  (f- 
sential  facts  are  not  in  dispute  and  are  so'-b 
as  could  not  be  changed  upon  a  new  trial,  tl:: 
Supreme  Court,  in  reversing  the  case,  will  di- 
rect a  judgment.— Miller  v.  Schloss,  144  N.  Y. 
S.  996. 

§1177  (N.Y.Sup.)  Where  both  parties  ap[M>.<I- 
ed,  and  agreed  that  the  judgment  rendered  w'i~ 
not  correct,  and  the  record  was  imperfect,  n.  t 
showing  what  relief  the  parties  were  entitl-1 
to  have,  it  will  be  reversed,  and  a  new  trul 
ordered.— Sierra  v.  Cohn,  144  N.  Y.  S.  454. 

(F)  Mandate    and    ProoeedlnKa    ta    I.ower 
Court. 

I  1201  (N.Y.Sup.)  Upon  reversal  ot  a  jodc- 
ment  for  plaintiffs  in  action  on  a  contract  f  r 
variance  in  the  proof,  application  to  amend  t:  - 
complaint  should  be  made  to  the  Special  Tcr;  . 
so  that  proper  terms  may  be  imposed  upon  !» :- 
mitting  the  amendment— Cody  ▼.  Dickinson,  H4 
N.  Y.  S.  158. 

§  1212  (N.Y.Sup.)  On  the  second  trial  ot  f.r 
action,  plaintiff  could  prove  a  former  jadpn-:.". 
to  show  that  the  construction  of  the  contract  in- 
volved and  defendant's  breach  thereof  had  a- 
ready  been  adjudicated,  though  such  jud;nD<r: 
was  not  proved  on  the  first  trial  and  althou::.! 
the  Appellate  Division  placed  a  different  r>.  - 
struction  on  the  contract. — Royal  Live  Fish  C . 
V.  Central  Fish  Co.,  144  N.  Y.  S.  21.  j 

XVm.  IJABILITIES  ON  BONDS  AMJt 
UNSEBTAKINOS. 

§  1243  (N.Y.Sup.)  Under   Code    Civ.    Prcc.  »  I 
1309,  a  defendant  who  appealed  from  the  -\>  ' 
peUate    Division  could    have    the    plaintiff  r- 
Btrained   from   maintaining    an    action   on  t'-^ 
undertaking  on  appeal  to  the  Appellate  Pi>> 
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Ion  until  final  determination  of  the  appeal  in 
lie  Court  of  Appeals.— !«.  Roth  t.  Rosenthal, 
.^•1  N.  Y.  S.  963. 

APPOINTMENT. 

See    Executors  and  Administrators,  Ji  14-26; 
Officers,  I  9. 

APPRAISERS. 

See  Taxation,  U  896,  897. 

APPURTENANCES. 

See  Landlord  and  Tenant,  8  124. 

ARBITRATION  AND  AWARD. 

See  Vendor  and  Purchaser,  {  163. 

ARCHITECTS. 

See  Mechanics'  Liens,  {$  36,  130. 

ARMY  AND  NAVY. 

See  Domiale,  {  6;  Pensions,  i  1. 

ARREST. 

I.  IN  CIVIX.  ACTIONS. 

I  15  (N.Y.Sup.)  Under  Code  Civ.  Proc.  |  549, 
subd.  4,  authorizing  arrest  in  an  action  on  con- 
tract on  allegations  that  defendant  was  guilty 
«>f  fraud  in  contracting  or  incurring  the  liabil- 
ity, the  liabilitj  is  that  flowing  from  breach  of 
the  contract  and  not  for  deceit  in  inducing  it.— 
Novotny  v.  Kosloff,  144  N.  T.  8.  652. 

ASSESSMENT. 

Soe  Municipal  Corporations,  H  402,  468,  483; 
Taxation,  {§  376-497. 

ASSIGNMENTS. 

Sp*  Attachment,  i  180 :  Corporations,  if  426, 
544 :  Equity,  j  43 ;  Landlord  and  Tenant,  ig 
79,  208,  228,  296 ;  Parties,  8  51 ;  Partnership, 
S  296 ;  Patents,  §|  202,  203 ;  Pleading,  {  362 ; 
Pledges,  i  18. 

I.  BEQmSITES   AND  VAUBITT. 

(B)    Mode   and   SufBclency   of  Ammitnnktut. 

S  52  (N.Y.Snp.)  A  letter  written  by  a  firm  to 
defendant  L.,  to  whom  the  firm  contracted  to 
sell  paving  blocks,  requesting  him  to  notify 
plaintiCTs  agent  that  he  would  pay  such  agent 
the  proceeds  of  the  shipment  to  be  applied  on  a 
chattel  mortgage  held  by  plaintiff,  in  consider- 
ation of  plaintiff  releasing  the  shipment,  held  to 
constitute  an  equitable  assignment  of  such  pro- 
ceeds to  plaintiff.— Brooksville  Granite  Co.  v. 
Latty,  144  N.  Y.  S.  1042. 

8  55  (N.Y.Sup.)  An  agreement  to  forbear  to 
sue,  coupled  with  actual  forbearance,  is  a  good 
and  sufficient  consideration  to  support  an  as- 
signment.— Dill  &  Collins  Co.  v.  Morison,  144 
i\.  Y.  8.  894. 


8  55  (N.Y.Stip.)  Where  defendant  firm  wrote 
to  defendant  L.,  requesting  him  to  notify  plain- 
tiff's agent  that  he  would  pay  such  agent  the 
proceeds  of  paving  blocks  sold  to  L.  by  the 
nrm,  to  be  applied  on  a  chattel  mortgage  exe- 
cuted by  the  <irm  to  plaintiff,  in  consideration 
of  the  latter's  release  of  the  shipment,  held 
that  there  was  a  sufficient  consideration  for  the 
price  of  the  blocks  to  be  paid  to  plaintiff. — 
Brooksville  Granite  Co.  v.  Latty,  144  N.  Y. 
S.  1042. 

n.  OPERATION  AND  EFFECT. 

8  73  (N.Y.Sup.)  An  equitable  assignment  held 
to  only  give  plaintiff  such  part  of  the  fund  as 
was  sufficient  to  discharge  the  balance  due  him 
under  his  chattel  mortgage  executed  by  assign- 
or, and  not  to  entitle  him  to  satisfy  from  such 
fund  other  and  unsecured  debts. — Brooksville 
Granite  Co.  v.  Latty,  144  N.  Y.  S.  1042. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

H.  CONSTBUCTION  AND  OPERATION 
IN   OENERAI.. 

8  184  (N.Y.Sup.)  An  assignee  for  the  benefit 
of  creditors  stands  in  no  better  position  than 
does  the  debtor  at  the  time  of  the  execution  of 
the  assignment— Eno  v.  Sage,  144  N.  Y.  S. 
1062. 

8  186  (^N.Y.Sup.)  In  an  action  by  an  assignee 
for  creditors  for  rent  due  when  the  assignment 
was  made,  defendant  cannot  counterclaim  for 
damages  from  an  eviction  two  months  after  the 
assignment,  since  that  would  grant  defendant  a 
preference  over  the  other  creditors;  the  lease 
not  having  been  adopted  by  the  assignee. — 
Meyer  v.  Scbulte,-144  N.  Y.  S.  1028. 

IV.  ABBDNISTRATION  OF  ASSIGNED 
ESTATE. 

8235  (N.Y.CityCt.)  The  assignee's  use  and 
occupancy  of  premises  leased  the  assignor  is  suf- 
ficient consideration  for  the  assignee's  personal 
promise  to  the  landlord  to  pay  the  rent  so  long 
as  he  remained  in  possession. — Kaye  v.  Stern, 
144  N.  Y.  S.  160. 

The  assignee  having  continued  to  occupy 
premises  leased  to  the  lessor,  and,  more  than 
a  month  after  qualifying,  having,  on  demand 
by  the  lessor  for  rent,  promised  that  as  long  as 
he  remained  in  the  premises  he  would  pay  the 
rent  at  one  time,  this  amounted  to  an  original 
undertaking,  making  him  personally  liable. — Id. 

Rent  during  the  time  that  the  assignee  con- 
tinues to  occupy  premises  leased  to  the  assignor 
is  to  be  paid  in  full  as  a  necessary  expense. — Id. 

ASSOCIATIONS. 

See  Justices  of  the  Peace,  8  174. 

8  7  (N.Y.Co.Ct)  Where  the  son  of  a  deceased 
member  suffered  himself  to  be  elected  a  mem- 
ber, and  acted  as  a  member  and  officer  of  the 
association,  and  voted  upon  the  proposition  of 
making  an  expenditure  for  improvements,  he 
was  estopped  to  deny  that  he  was  a  member 
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and  liable  for  bis  share  of  the  expense.— Francis 
v.  Perry,  144  N.  Y.  8.  167. 

i  15  (N.Y.Co.Ct.)  Where  a  number  of  per- 
sons informally  organized  an  association  for 
building  a  telephone  line  to  their  respective  res- 
idences, which  line  they  built  and  paid  for,  their 
central  switching  being  done  for  several  years 
by  another  concern,  it  was  not  an  ultra  vires 
act  for  the  association  to  establish  a  central  sta- 
tion of  its  own. — Francis  v.  Perry,  144  N.  Y.  S. 
167. 

i  17  (N.Y.Co.Ct.)  Where  a  majority  of  the 
members  of  an  unincorporated  association  hav- 
ing no  by-laws  were  present  at  a  meeting  and  a 
majority  of  those  present  voted  favorably  to  an 
expenditure  for  improvements,  the  expenditure 
was  legally  authorized,  though  those  voting  in 
favor  of  it  did  not  constitute  a  majority  of  the 
total  membership. — Francis  v.  Perry,  144  N.  Y. 
S.  167. 

§  20  (N.Y.Co.Ct.)  An  unincorporated  associa- 
tion cannot  sue  in  its  own  name. — Francis  t. 
Perry,  144  N.  Y.  S.  167. 

Evidence,  in  an  action  by  the  president  of  an 
unincorporated  association  against  a  member 
for  an  assessment  for  improvements  made  by  a 
committee,  held  to  show  that  the  committee 
were  empowered  by  the  association  to  make  the 
improvements. — Id. 

ASSUMPSIT,  ACTION  OF. 

See  Use  and  Occupation. 

g  7  (N.Y.Sup.)  Where  a  road  roller  was  pur- 
chased by  a  town  under  an  illegal  contract  of 
conditional  sale  and  was  used  more  than  128 
days  before  the  contract  was  canceled,  the  sell- 
er was  entitled  to  recover  for  the  rental  value 
of  such  use  on  a  quantum  meruit. — Shoemaker 
V.  Buffalo  Steam  Roller  Co.,  144  N.  Y.  S.  721. 

ASSUMPTION. 

Of  risk,  see  Master  and  Servant,  {g  209-222. 

ATTACHMENT. 

m.  PROCEEDINGS   TO   PROCURE. 

(B)   Affidavit*. 

198  fff.Y.Sup.)  Under  Negotiable  Instru- 
ments Law,  §{  112,  323,  324,  In  an  action  on 
certilied  checks  by  an  assignee  thereof  for  value, 
plaintiff  held  entitled  to  state  the  facts  appear- 
ing on  the  fact  thereof  in  an  affidavit  for  an 
attachment  as  of  his  personal  knowledge. — Mc- 
Mahon  v.  R«seville  Trust  Co.  of  Newark,  N.  J., 
144  N.  Y.   S.  841. 

i  108  (N.Y.Sup.)  Under  Code  Civ.  Proc  §  636, 
an  affidavit  for  an  attachment  in  an  action  for 
breach  of  contract  need  not  state  that  plaintiff 
is  entitled  to  recover  a  sum  specified  over  and 
above  all  counterclaims  known  to  his  assignor. — 
McMahon  v.  Roseville  Trust  Co.  of  Newark,  N. 
J.,  144  N.  Y.  S.  841. 

V.  I.EVY,  Z.IEIT,  AND   CUSTODT  AND 
DISPOSITION  OF  FKOPERTT. 

§  180  (N.Y.Sup.)  If  an  equitable  assignment 
was  not  fraudulent  as  to  creditors,  it  would  be 
superior  to  the  interest  acquired  on  an  attach- 


ment subsequently  levied.— Brooksville   Graniw 
Co.  V.  Latty,  144  N.  Y.  S.  1042. 

ATTESTATION. 

See  Wills,  fj  114,  11& 

ATTORNEY  AND  CLIENT. 

See  Injunction,  i  239;  Idmitation  of  Actions. 
f  143 ;  Receivers,  (  194. 

n.   RETAINER  AND   ATTnaOBITT. 

{  75  (N.Y.Sup.)  Where,  on  substitution  of  at- 
torneys for  plaintiff,  the  original  attorneys  wer- 
ordered  to  turn  over  all  papers  in  the  cas*. 
such  order  did  not  cover  a  copy  of  the  stenogra- 
pher's minutes  of  the  first  trial,  whicli  had  re- 
sulted in  a  disagreement,  for  which  they  hn  1 
paid  with  their  own  money. — Sweet  v.  Bllis,  144 
N.  Y.  S.  556. 

IV.  OOBCPENSATION  AND  UEN  OF 

ATTORNEY. 

(A)  Fees  and  Other  RemniierKtiOB. 

i  ISO  (N.Y.Sup.)  Under  contingent  fee  acre-- 
ment,  client  held  entitled  at  any  time  to  refu^.' 
to  prosecute  the  action  further  witbont  liabiliu 
except  for  the  services  already  rendered. — An- 
drewes  v.  Haas,  144  N.  Y.  S.  1060. 

(B)  Lien. 

§  176  (N.Y.Sup.)  An  order  determining  aa 
attorney's  lien  for  services  under  an  eigTeemf-i: 
for  a  contingent  fee  from  the  amount  recover- 1 
cannot  be  sustained,  where  nothing  has  bo-.r. 
paid  to  the  attorney's  client  and  no  settlemvr' 
has  been  made  in  the  action. — In  re  Rabm,  144 
N.  Y.  S.  1071. 

{  182  (N.Y.Sup.)  Under  Code  Civ.  Proc.  §  ffi 
now  Judiciary  Law,  g  475,  an  attorney  repr>- 
senting  an  owner  whose  property  ia  being  cea- 
demned  for  public  purposes  does  not  obtain  » 
lien  on  the  land  itself  but  upon  his  client- 
claim  or  right  to  the  award.— In  re  Scheler,  14i 
N.  Y.  S.  882. 

AUTHORITY. 

See  Principal  and  Agent,  §g  92-137. 

AUTOMOBILES. 

See  Evidence,  g  441;  Master  and  Servant  i> 
.301,  302;  Municipal  Corporations,  |g  7irj- 
706. 

AWARD. 

See  Eminent  Domain,  §g  245-265. 

BAIL 

See  Trover  and  Conversion,  gj  11,  42. 

BAILMENT. 

See  Banks  and  Banking,  §  130 ;  Pledges. 

gSI  (N.Y.Sup.)  A  presumption  of  Uabilitr 
by  a  bailee  for  the  loss  of  the  property  arL»'- 
when  he  fails  on  demand  to  deliver  the  bal'-! 
property,  but  may  be  overcome  by  sbowin:;  d  j: 
the  loss  was  caused  by  accident,  when  the  bur- 
den is  upon  the  bailor  to  prove  that  the  loss  Ta.~ 


Digitized  by 


Google 


169 


INDBX-DIQEST 


Billa  amd  MotM 


a.us«d  hj  th«  bailee's  negligence.— Began  v.  Burr 
:  Co..  144  N.  Y.  S.  84. 

Evidence  in  an  action  by  the  owner  of  an  au- 
>inobile  for  injury  to  it  while  it  was  in  defend- 
nt'B  possession  for  rebuilding,  by  the  elevator 
n  which  it  was  being  moved  falling,  lield  not 
3  sustain  a  finding  of  negligence  in  maintain- 
i£r  and  operating  the  elevator.— Id. 

BALLOTS. 

See  Elections,  {  154. 

BANKRUPTCY. 

See  Abatement  and  Revival,  J  43 ;  Assignments 
for  Benefit  of  Creditors;  Libel  and  Slander, 
§S  9,  123. 

BANKS  AND  BANKING. 

i^pe  Gifts,  8  30 ;  Insane  Persons,  |  45 ;  Trusts, 
§  34. 

in.  FUNCTIONS    AND    DEAXINOS. 
(C)   Depoalts. 

§  130  (N.X.Sup.)  A  deposit  by  a  committee  of 
\D  incompetent  of  the  ward's  money  in  a  pri- 
.ate  bank  conducted  by  the  committee  and  an- 
>ther  was  not  a  bailment  but  rather  a  call  loan ; 
lie  depositor  being  a  mere  creditor. — In  re 
Vash,  144  N.  T.  S.  403. 

§  155  (N.Y.Sup.)  Under  Negotiable  Instru- 
iient  Law,  §  325,  the  payee  of  the  check  not 
locepted  by  the  bank  on  which  it  is  drawn  may 
not  maintain  an  action  against  the  bank  though 
the  maker  bas  on  deposit  sufficient  funds. — 
llentz  V.  National  City  Bank  of  New  York,  144 
S'.  Y.  S.  979. 

Presentation  to  and  acceptance,  through  the 
'leaping  bouse,  of  a  check  by  the  bank  on  which 
it  was  drawn,  held  not  to  bind  the  bank,  and 
the  payee  could  not  maintain  an  action  against 
it  for  its  failure  to  pay  the  check.— Id. 

(D)   Collections. 

g  172  (N.Y.Sup.)  An  indorser  having  no  resi- 
dence or  place  of  business  in  the  city  where  a 
note  was  payable,  the  notary  protesting  the 
i^ame  for  defendant  bank  sent  a  notice  for  him 
in  a  postpaid  envelope  to  plaintiffs,  who  were 
subsequent  indorsers,  as  authorized  by  Nego- 
tiable Instruments  Law,  gf  165,  ITS,  and,  they 
failing  to  forward  the  same,  the  notary  was 
not  guilty  of  negligence  so  as  to  render  the  bank 
liable.— Brill  v.  Jefferson  Bank,  144  N.  Y.  S. 
539. 

V.   SAVINGS  BANKS. 

i  301  (N.Y.Sup.)  Plaintiff,  making  deposits  in 
the  name,  but  without  the  knowledge  of,  her 
mother  and  nephew  with  intent  that  they 
should  belong  to  them  should  they  survive  her, 
held  entitled  to  withdraw  the  deposits  upon  the 
mother's  and  nephew's  death. — Roughan  v.  Che- 
nango Valley  Savings  Bank,  144  N.  Y.  S.  508. 

Plaintiff  bad  the  right  to  deposit  money  in  a 
bank  in  the  name  of  others  without  informing 
the  bank  that  the  name  of  the  depositors  was 
not  her  own  name. — Id. 


{  306  (N.Y.Sup.)  Evidence,  in  an  action  to  re- 
cover bank  deposits  made  in  the  name  of  plain- 
tiff's nephew  and  mother,  who  died  without  hav- 
ing learned  of  the  deposits,  held  to  show  that 
plaintiff  when  she  made  a  deposit  did  not  in- 
tend to  then  pass  title  to  her  mother  and  neph- 
ew.—Roughan  T.  Chenango  Valley  Savings 
Bank,  144  N.  Y.  S.  508. 

BASTARDS. 

m.  PBOOEEDINOS  UNDER  BAS- 
TABDT  IlAWS. 

135  (N.Y.Sup.)  Coming  City  Charter,  effec- 
tive April  6,  1905,  defining  the  jurisdiction  of 
a  city  judge,  held  not  repealed  by  Code  Cr.  Proc. 
!  840. — People  ex  rel.  Heminway  v.  Bostlemann, 
144  N.  Y.  S.  148. 

Corning  City  Charter,  giving  its  city  judge 
the  same  jurisdiction  in  bastardy  proceedings 
as  justices  of  the  peace,  and  not  requiring  him 
to  associate  other  magistrates,  held  not  unconsti- 
tutional as  increasing  the  jurisdiction  of  an  in- 
ferior local  court,  but  withm  Const,  art  6,  §|  17, 
18,  providing  for  the  election  of  justices  of  the 
peace  and  for  the  establishment  of  inferior,  lo- 
cal courts  of  civil  or  criminal  jurisdiction.— Id. 

BEQUESTS. 

See  Wills. 

BICYCLES. 

See  Municipal  Corporations,  {§  702-708. 

BILL  OF  LADING. 

See  Shipping,  §  175. 

BILL  OF  PARTICULARS. 

See  Appeal,  g  960;  Pleading,   H  314-328. 

BILLS  AND  NOTES. 

See  Alteration  of  Instruments ;   Partnership,  fg 
146,  153,  173 ;   Payment,  g  17. 

VI.  PRESENTMENT,  DEMAITD,  NO- 
TICE. AND   PROTEST. 

g  386  (N.Y.Sup.)  Whether  a  bill  drawn  in  the 
United  States,  payable  in  a  foreign  country, 
has  been  duly  accepted  and  paid,  depends  on 
the  lex  loci  solutionis. — Casper  y.  Kuhne,  144 
N.  Y.  S.  502. 

Vn.  PAYMENT   AND   DISCHARGE. 

g427  (N.Y.Sup.)  Where  plaintiff  purchased 
from  defendants  a  bill  of  exchange  in  a  set  of 
two,  payable  in  Austria,  and  the  first  of  the 
set  was  stolen  and  payment  made  under  a  forg- 
ed indorsement,  such  payment  under  the  Aus- 
trian law  held  to  discbarge  the  bill,  and  plain- 
tiff could  not  recover.— Casper  v.  Kuhne,  144 
N.  Y.  S.  502. 

g  429  (N.Y.Sup.)  Under  the  express  provi- 
sions of  Negotiable  Instruments  Law,  g  315, 
when  one  part  of  a  bill  drawn  in  a  set  is  dis- 
charged by  payment  or  otherwise,  the  whole  bill 
is  discharged. — Casper  t.  Kuhne,  144  N.  Y.  S. 
502. 
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▼HX  ACTIONS. 

$457  (N.Y.Sup.)  In  an  action  on  a  draft 
made  payable  to  the  order  of  a  hotel  company, 
named,  or  to  plaintiff,  and  accepted  by  defend- 
ant, the  hotel  company  should  be  made  a  party. 
—Sweeney  v.  Van  Schaick,  144  N.  Y.  S.  319. 

1 476  (N.Y.Sup.)  Where,  in  an  action  on  cer- 
tain checks,  reciting  that  they  were  for  "value 
received,"  there  was  no  specific  allegation  of  con- 
sideration in  the  complaint  it  was  error  to  dis- 
miss a  defense  consisting  of  a  specific  denial  of 
consideration;  the  answer  containing  no  gen- 
eral denial.— West  v.  Jarmulowsky,  144  N.  Y.  S. 
756. 

I  507  (N.Y.Sup.)  In  an  action  by  the  assignee 
of  a  note,  the  exclusion  of  evidence  for  the  mak- 
er that  tbb  note  was  not  to  be  negotiated  by  the 
?ayee  held  error.— Waxberg  v.  Stappler,  144  N. 
.  s.  eoa 

$  508  (N.Y.Sup.)  In  an  action  by  the  assignee 
of  a  note,  evidence  that  plaintifTs  assignor  was 
the  real  owner,  with  full  notice  of  the  original 
transfer  thereof  in  breach  of  an  agreement  not 
to  transfer,  held  admissible. — ^Wazberg  v.  Stap- 
pler, 144  N.  Y.  S.  608. 

i  524  (N.Y.Sup.)  Possession  of  a  note  Is  pre- 
sumptive evidence  of  title,  rebuttable  by  proof 
that  the  note  was  negotiated  in  breach  of  faith 
or  under  such  circumstances  as  amounted  to 
fraud.— Waxberg  v.  Stappler,  144  N.  Y.  S.  608. 

BOARDS. 

See  Health,  {{  6,  10 ;   Mandamus,  {  79. 

BONA  FIDE  PURCHASERS. 

See  Vendor  and  Purchaser,  ff  22&-244. 

BONDS. 

See  CSourts,  {  489:  Guaranty,  I  38;  Injunction, 
S  239;  Insane  Persons,  f  46;  Judgment,  § 
585;  Limitation  of  Actions.  M  15,  46,  139- 
155;  Pledges,  §§  18,  42,  47;  Principal  and 
Surety. 

BOOKS. 

See  Discovery,  H  86,  89;    Hlvidence,  {{  361, 


BOUNTIES. 


See  Pensions,  i  1. 

BREACH. 

See  Sales,  H  120,  128,  161,  179.  262%i-288. 
.347,  427,  428;  Vendor  and  Purchaser,  §§ 
343-351. 


BRIBERY. 

See  Perjury,  f  32. 

BROKERS. 

See  Insurance,  |  238;   Pledges,  {{  42,  47;  Ke- 
lease. 

ni.  DimXiS   AND   UABIUTXES  TO 
PRINCIPAX.. 

1 28  (N.Y.Sup.)  As  between  a  broker  and  cus- 
tomer, where  a  broker  carries  two  accounts  for 


the  same  customer  and  one  shows  a  loss  and  tt« 
other  a  profit,  the  broker  may,  in  making  settl- 
ment,  set  off  a  profit  in  one  against  a  loes  in  tttt 
other.-Miller  v.  Schloss,  144  N.  Y.  S.  996. 

Where  a  broker  carried  two  accounts  for  ac- 
other  broker  and  in  settlement  charged  a  loss  us 
one  account  against  a  profit  on  the  other,  knui- 
ing  that  the  account  charged  against  belone.-l 
to  a  third  person,  there  was  an  implied  promi^' 
to  pay  such  third  person  and  protect  the  broker 
from  any  demand  by  reason  of  the  charge  mtit 
against  his  account — Id. 

IV.   COMPENSATION  AND  ZJEN. 

S40  (N.Y.Sup.)  A  property  owner's  ap*- 
ment  to  pay  real  estate  broken,  in  charge  of  his 
property  as  general  agents,  extra  compenaati-n 
for  leasing  same  is  void  when  made  without  cc'3- 
sideration.— Pepe  v.  Bodena  Bealty  Co.,  144  X. 
Y.  S.  1070. 

1 53  (N.Y.Sup.)  A  broker  is  not  entitled  to  i 
commission  for  leasing  premises,  even  though  b- 
was  the  first  to  call  the  lessee's  attention  to  d' 
property,  where  it  was  not  through  bis  eff^ns 
that  the  lease  was  made. — Loewenthal  v.  Kkui. 
144  N.  Y.  S.  593. 

1 64  (N.Y.Sup.)  In  the  absence  of  specie' 
agreement,  a  broker  employed  to  sell  a  \ei~ 
does  not  become  a  guarantor  of  the  proposed  le^ 
see,  or  assume  the  obligation  of  compelling  hi- 
to  take  the  lease. — Chapman  v.  Gteorse  R.  Bxi: 
Co.,  144  N.  Y.  S.  412. 

!  66  (N.Y.Sup.)  Where  a  broker,  employed  by 
defendant  to  make  a  sale  for  a  foreign  eorpon- 
tion  which  it  owned,  concealed  the  fact  that  ei^hi- 
ninths  of  the  commission  was  to  be  paid  to  tl* 
foreign  corporation's  agent,  receiving  a  salar. 
and  commission  for  making  such  sales,  he  vi- 
not  entitled  to  commissions. — Charles  F.  Gam- 
guea  Co.  V.  International  Agricultural  Corpoia- 
tion,  144  N.  Y.  S.  982. 

VI.  KIOHTS,  POWERS,  AND  XXABIU- 
TIES  AS  TO  THIRD  PERSONS. 

{94  (N.Y.Sup.)  In  the  absence  of  a  spei'iii 
contract  conferring  authority,  a  broker  empi'-- 
ed  to  sell  or  to  assist  in  selling  property  b:.« 
only  the  power  to  find  a  purchaser  and  brin: 
the  seller  and  purchaser  together. — Stone  t. 
United  States  Title  Guaranty  &  Indemnity  Co. 
144  N.  Y.  8.  849. 

An  employment  held  merely  that  of  a  bn^k--: 
to  procure  a  purchaser  without  authority  :> 
make  a  binding  contract. — Id. 

A  broker  employed  to  sell  a  junior  mort;2.-t 
interest  at  a  specified  price  has  no  anthoritv  ■ ' 
make  a  contract  containing  conditions  on  t-i- 
performance  of  which  the  purchaser  agrees  u 
take  the  interest. — Id. 

BUILDING  CONTRACTS. 

See  Contracts,  |  232. 

BURGLARY. 

I.    OFFENSES  AND  BESPONSFBIUTT 
THIBREFOR. 

§9  (N.Y.Sup.)  Where  defendant  open«i3  i 
barn  door,  which  was  not  locked,  entered  r^.' 
bam,  and  took  merchandise  from  a  wason  tliorc- 
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a,  he  was  gnilty  of  bieaking  and  entering  Buffl>' 
ient  to  sustain  a  conviction  of  burglary  in  the 
bird  deeree,  under  Pen.  Law,  {  400,  subd.  2, 
nd  section  404— People  v.  Walton,  144  N.  Y. 
!.  308. 

CANALS. 

:ee  Railroads,  §  76. 

.  ESTABUSHBIENT.  CON8TRUOTIOX, 
AND  MAINTENAHOE. 

I  5  rN.T.Sup.)  Const,  art  7,  S|  8,  10,  held  to 
equire  that  the  state  have  absolute  title  to 
he  canals  and  to  so  much  of  the  adjacent  land 
s  was  necessary  for  tbeir  maintenance  and 
peration.— People  ex  reL  New  York  Cent  & 
I.  B.  R.  Co.  V.  Walsh.  144  N.  Y.  S.  367. 

S  15  (N.Y.Sup.)  Where  a  contract  with  the 
tate  for  construction  of  a  canal  declared  that 
he  contractor  should  not  be  entitled  to  addi- 
ional  compensation  for  any  errors  in  the  esti- 
lates  but  that  be  must  ascertain  the  conditions 
Dr  himself,  he  is  not  entitled  to  extra  compen- 
Btion  by  reason  of  leakage  into  his  cut  from 
n  adjacent  state  canal.— Sundstrom  t.  State, 
44  N.  Y.  S.  390. 

Where  a  contract  for  the  construction  of  a 
tate  canal  did  not  require  the  construction  of 
r-ash  walls  but  provided  that  when  the  prism 
'as  fully  excavated  and  trimmed,  and  on  beine 

0  ordered,  the  protection  work  shall  be  placed 
n  the  inside  faces,  the  state  did  not  have  to 
rder  the  wash  walls  until  the  prism  of  that 
art  of  the  canal  covered  by  the  contract  was 
ompleted. — Id. 

Where  a  contract  for  the  construction  of  a 
anal  provided  that  the  state  engineer  should  be 
be  sole  judge  of  the  suitableness  of  materials 
Bken  from  the  excavation  for  use  by  the  con- 
ractor,  his  determination,  in  the  absence  of 
aprice  or  bad  faith,  is  conclusive. — Id. 

W'here  a  guard  gate  could  not  be  constructed 

1  that  portion  of  the  barge  canal  which  was 
icavated  by  claimants,  claimants  are  not  en- 
Itled  to  compensation  Tor  a  loss  of  prospective 
rofits  which  they  might  have  made  in  construct- 
jg  the  gate. — Id. 

lANCELLATiON  OF  INSTRUMENTS. 

ee  Deeds;  Insurance,  (  238;  Quieting  Title; 
Sale?,  Si  82-128;   Taxation,  |  497. 


ee  Shipping. 


CARGO. 
CARRIERS. 


ee  Commerce,  8  88 ;  Evidence,  {  471 ;  Insur- 
ance, i  606 ;    Sales,  §  161 ;    Shipping. 

n.  OAl^RIAGE  OF  GOODS. 
B)   Delay  In  Traiifiportatlom  or  Delivery. 

§99  (N.Y.Sup.)  On  facts  shown,  held,  that 
)n8ii;nee  of  goods  had  not  been  so  negligent  in 
emanding  delivery  thereof  as  to  defeat  nis  ae- 
on against  the  carrier  for  delay  in  delivery. — 
tein  V.  Lehigh  Valley  R.  Co.,  144  N.  Y.  8. 
77. 


S  1 00  (N.Y.Sap.)  A  carrier,  coverned  by  rules 
providing  that  freight  would  be  held  in  ware- 
bouses  free  of  charge  for  not  exceeding  three 
days,  and  car  load  lots  would  be  held  free  of 
charge  for  ten  days,  held  entitled  only  to  ware- 
house charges  on  a  car  load  and  not  demurrage 
charges.— Neustadt  v.  Lehigh  Valley  B.  Co.,  144 
N.  Y.  S.  911. 

(F)   Loaa  of  or  lajvrjr  io  Goods. 

S  132  (N.Y.Sup.)  To  recover  damages  for  in- 
jury by  dampness  to  powder  shipped  by  freight, 
plainbtf  must  show  that  the  cases  became  damp 
while  in  charge  of  defendant  or  a  connecting 
carrier.- Baer  v.  New  ^ork  Cent  &  H.  R.  R. 
Co.,  144  N.  Y.  S.  682. 

g  132  (N.Y.Sup.)  Where  flour  in  possession  of 
a  carrier  was  destroyed  by  worms  after  the 
wrongful  refusal  of  the  carrier  to  deliver  to  the 
consignee,  and  there  was  nothing  justifying  an 
inference  that  the  destruction  was  due  to  any 
inherent  condition  of  the  flour,  a  presumption 
of  the  carrier's  negligence  arose.— Neustadt  v. 
Lehigh  Valley  R.  Co.,  144  N.  Y.  S.  911. 

S  134  (N.Y.Sup.)  Evidence  held  not  to  show 
that  the  powder  shipped  was  allowed  to  become 
damp  before  it  was  delivered  to  the  consignee's 
truckman.— Baer  v.  New  York  Cent  &  H.  B. 
R.  Co.,  144  N,  Y.  S.  682. 

(J)  Cbsrves  and  Ijfens. 

}  197  (N.Y.Sup.)  Where  a  consignee  tendered 
to  the  carrier  the  full  amount  of  the  charges 
then  properly  due  and  demanded  possession  of 
the  freight,  which  demand  the  carrier  refused, 
the  lien  of  the  carrier  was  extinguished  and  it 
became  liable  to  the  consignee  in  replevin  or 
trover. — Neustadt  v.  Lehigh  Valley  R.  Co.,  144 
N.  Y.  S.  911. 

IV.   OAABIAOE  OF  PASSENGERS. 

(C)  Performance    of    Confraef    of    Traas- 
portatlon. 

g  267  (N.Y.Sup.)  A  rule  of  a  street  railway 
company  requiring  passengers  having  transfers 
to  board  cars  at  specified  points  is  a  reasonable 
regulation. — Bubinger  v.  New  York  Rys.  Co., 
144  N.  Y.  S.  765. 

(D)  Peraoaal  lajnrlea. 

g286  (N.Y.Sup.)  The  obligation  of  a  railroad 
company  to  keep  walks  leading  to  its  trains  in 
a  safe  condition  should  be  measured  by  the  same 
standards  as  that  of  a  municipal  corporation 
to  care  for  its  sidewalks  and  streets. — Weldon 
V.  New  York,  N.  H.  &  H.  R.  Co.,  144  N.  Y.  S. 
868. 

Where  plaintiff  fell  on  a  concrete  step,  part 
of  a  flight  of  stairs  leading  down  to  defendant's 
train  shed,  that  the  step  slanted  some  and  was 
smooth  will  not  establish  the  railroad  company's 
liability,  where  it  was  shown  that  no  other  acci- 
dent had  occurred,  and  that  plaintiff  was  fa- 
miliar with  the  step. — Id. 

I  298  (N.Y.Sup.)  The  stopping  of  an  elevated 
train  so  suddenly  as  to  throw  passengers  down 
or  against  portions  of  the  car,  if  not  necesBar.y 
to  the  successful  operation  of  the  car,  would  jus 
tify  the  jury  in  finding  negligence. — Starkman 


fOT  eases  In  Dec.  Dtg.  ft  Am.  Dig.  Key  No.  Series  &  lodezes  see  same  topic  and  section  (i)  NUMBER 


Digitized  by 


Google 


OairiMTS 


144  NEW  TORK  SDFPLEHBNT 


U63 


T.  loterboroagh  Rapid  Transit  Co.,  144  N.  T. 
S.  780. 

i  303  (N.y.Sup.)  Where  a  passenger  on  a 
street  car  had  requested  the  conductor  to  stop 
at  the  next  corner,  the  conductor  is  not  bound 
to  foresee  that  the  passenger  who  stood  on  the 
step  of  the  car  would  attempt  to  leave  it  while 
it  was  in  motion. — Miller  v.  Brooklyn  Heights 
R.  Co.,  144  N.  T.  S.  208. 

S3I8  (N.Y.Sai).)  Evidence  held  insa£Bcient  to 
show  that  plaintiff  was  thrown  from  the  car  by 
sudden  increase  of  speed  after  it  had  slowed 
down  for  his  stopping  place. — Miller  v.  Brooklyn 
Heights  R.  Co.,  144  K  ¥.  S.  208. 

§318  (N.Y.Sup.)  In  an  action  by  a  passenger, 
who  fell  on  a  walk  leading  to  the  railroad 
-company's  train  shed,  evidence  held  insufficient 
to  establish  the  defect  in  the  walk  relied  upon.— 
Weldon  v.  New  lork,  N.  H.  &  H.  it.  Co.,  144 
N.  Y.  S.  868. 

§  320  (N.Y.Sup.)  In  action  by  passenger  on 
-elevated  railroad  train,  injured  by  sudden  stop, 
evidence  held  to  make  a  question  for  the  jury 
4is  to  defendant's  negligence. — Starkman  v.  In- 
terborough  Rapid  Transit  Co.,  144  N.  Y.  S.  780. 

{B)  Comtrlbntory  NecUirenee  of  Peraon  In- 
jured. 

§331  (N.Y.Sup.)  It  was  not  negligence  for  a 
passenger  on  an  elevated  railroad  train  to  ride 
on  the  platform,  where  the  car  was  crowded  and 
no  warning  was  given  or  objection  made  by  the 
guard. — Starkman  v.  Interborough  Rapid  Trans< 
It  Co.,  144  N.  Y.  S.  780. 

§  344  (N.Y.Sup.)  The  boarding  of  a  moving 
railroad  train  is  presumptively  negligence.— 
Greco  v.  Long  Island  R.  Co.,  144  N.  Y.  S.  240. 

i  346  (N.Y.Sup.)  Evidence  held  not  to  sustain 
a  finding  that  plaintiff  was  free  from  contribu- 
tory negligence  in  boarding  the  moving  train. — 
Greco  v.  Long  Island  R.  Co.,  144  N.  Y.  S.  240. 

<F)  ISJectlon  of  Fnumeagevu  and  Intrndera, 

§  356  (N.Y.Sup.)  A  passenger  who  accepted  a 
-transfer,  and  who  boarded  a  car  at  a  point  other 
than  the  transfer  point,  could  be  ejected  for 
failure  to  pay  fare,  though  the  conductor  at  first 
-accepted  the  transfer. — Uubinger  v.  New  York 
Rys.  Co..  144  N.  Y.  S.  7G5. 

CERTIORARI. 

See  Counties,  $  206 ;   Taxation,  §  493. 


CHANCERY. 


See  Equity. 


CHANGE  OF  VENUE. 

See  Venue,  f  52. 

CHARACTER. 

See  Witnesses,  §§  337-856. 

CHARGE. 

See  Trial,  f  |  252,  260. 


CHARITIES. 

See  Perpetuities,  S  8 ;  Taxation,  f  1»7 ;  W'a 

I.  OBEATIOM,  EXISTENCE.    Ain>  TA. 
UDITT. 

i  7  (N.Y.Sup.)  Bequest  to  trastee  to  apply  ':^i 
income  for  the  benefit  of  such  institutions  -izl 
persons  as  might  be  worthy,  needy,  and  dessr  - 
tng  thereof,  with  authority  to  pay  any  portioc  .1 
the  income  to  a  corporation  directeid  to  be  cr- 
ganized  to  administer  another  charitable  tn<i 
and  to  use  the  income  for  educational  and  bee; 
olent  purposes,  held  to  create  a  valid  charita:-.! 
trust.— Buell  v.  Gardner,  144  N.  Y.  S.  945. 

§  10  (N.Y.Sup.)  Bequest  of  property  in  tm-t, 
to  be  divided  into  three  separate  funds,  the  :c- 
come  of  one  for  the  education  of  worthy  to>:ij 
men  and  women,  of  another  to  be  nsed  for  ter- 
perance,  to  defray  the  expenses  of  certain  te- 
perance  leagues  and  party,  and  of  the  other '.  i 
be  expended  for  the  comfort  and  relief  of  a^'l 
persons  requiring  assistance,  held  to  creatt:  j 
valid  charitable  trust.— Buell  v.  Gardner,  1-14  >. 
Y.  S.  945. 

121  (N.Y.Sup.)  A  charitable  trust  held  :.: 
uncertain  as  to  beneficiaries. — ^Bnell  t.  GardL'., 
144  N.  Y.  S.  945. 

§21  (N.Y.Sup.)  Under  Act  1893,  bow  P.;-- 
sonal  Property  Law,  §  12,  providing  that  no  t-  ■ 
quests  for  charitable  or  benevolent  purp..^  i 
shall  be  deemed  invalid  by  reason  of  indeticit- 
ness  or  uncertainty  of  the  designated  Iienelii.1- 
ries,  a  bequest  to  "the  poor  of"  a  certain  townn 
valid.— In  re  Rasquin,  144  N.  Y.  S.  988. 

f  22  (N.Y.Sup.)  A  charitable  trust  held  c  - 
uncertain  as  to  purpose.— Buell  t.  Gardner,  Ifr 
N.  Y.  S.  945. 

H.  OONSTRUOTIOH,  APBPinSTBA. 
TION,  Ain>  EMFOBGEBCEHT. 

I  31  (N.Y.Sup.)  A  will  containing  beqaests  ^ 
trust  should  be  so  construed,  if  possible,  as  t 
sustain  the  trust,  to  the  end  that  the  fund  mx. 
be  devoted  to  the  purposes  intended  by  testaciu. 
— BueU  V.  Gardner.  144  N.  Y.  S.  945. 

§35  (N.Y.Sup.)  Where     a     testator     deris*: 
property  to  his  trustees  for  the  establishment  ' 
a  retreat  for  aged  and  decrepit  sailors,  diret-t:-- 
the  trustees  to  incorporate,  if  necessary,  s- 
declaring    his   intention   that   his    heirs  *sh«n 
never  receive   his   property   the   property  it.- 
was  charged  with  the  trust,  regardless   of  ti- 
title  of  the  trustees  or  the  corporation. — Tr-'- 
tees  of  Sailors'  Snug  Harbor  v.  Carmody,  IH 
N.  Y.  S.  24. 

Where  a  testator  devised  land  in  trust  f ' 
the  establishment  of  a  Sailors'  Snug  Ha~'  -' 
which  was  to  be  a  retreat  for  aged  and  indi:--' 
sailors  and  the  trustees  were  incorporated,  i 
sale  of  a  part  of  the  property  does  not  desr: 
a  vested  estate ;  the  entire  title  being  vc-^i  '■ 
in  the  trustees. — Id. 

§  37  (N.Y.Sup.)  The  cy  pres  doctrine  is  ::• 
which  is  involved  whenever  it  is  sought  t«  ^ 
tablish  a  charitable  use.  void  at  law.  and  i  • 
not  apply  where  there  is  a  definite  use  capr- - 
of  being  specifically  executed  with  trustees  c  - 
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etent  to  take.— Trustees  of  Sailors'  Snug  Har- 
or  V.  Cannody,  144  N.  Y.  S.  24. 

§39  (N.T.Sup.)  Under  Laws  1806,  c.  4,  in- 
orporating  the  testamentary  trustees  of  the 
Rsiduary  estate  of  a  testator  as  the  Trustees 
f  the  Sailors'  Snug  Harbor,  to  give  effect  to 
tie  charitable  purposes  expressed  in  the  will, 
tie  entire  title  to  all  the  real  and  personal 
roperty  devlBcd  and  bequeathed  became  Tested 
1  the  corporation  for  the  purpose  named  in  the 
tatute,  and  the  individual  trustees  have  no 
I  tie. — ^Trustees  of  Sailors'  Snug  Harbor  v. 
:armody,  144  N.  Y.  S.  24. 

S  43  (N.Y.Sup.)  Where  the  trustees  of  a  char- 
raUie  trust  are  incorporated  by  the  Legislature, 
hat  fact  does  not  change  the  nature  of  the 
rust  or  divest  the  usual  power  of  courts  of 
quity  over  the  management  of  such  a  trust.— 
'rustees  of  Sailors'  Snug  Harbor  v.  Carmody, 
44  N.  Y.  S.  24. 

The  powers  and  duties  not  only  of  the  Court 
f  Chancery  but  of  the  chancellor  have  devolved 
pen  the  Supreme  Court,  and  that  tribunal 
lay  direct  the  management  of  the  charitable 
nist. — Id. 

AVhere  the  trustees  of  a  charitable  trust  creat- 
d  to  provide  a  home  for  aged  and  indigent  sail- 
rg  were  incorporated  by  act  of  1806,  the  in- 
cirporation  legalized  the  trust,  if  it  was  be- 
(ire  invalid,  and  extended  the  power  of  the 
hancellor  and  Court  of  ("hancery  over  It. — Id. 

Keal  Property  Law,  {  113,  Itnown  as  the  Til- 
en  Act,  gives  the  Supreme  Court  authority  to 
dministcr  charitable  trusts  even  though  they 
iorc  created  before  the  passage  of  the  law. — Id. 

I^ws  1828,  c.  276,  which  authorized  the  in- 
orporators  of  the  Sailors'  Snug  Harbor,  a 
haritable  trust,  to  lease  land,  is  merely  permis- 
ive  and  does  not  deprive  the  Court  of  Chancery 
f  its  inherent  jurisdiction  to  administer  the 
rust  and  cause  the  sale  of  land  when  neces- 
ary  for  reinvestment  or  the  protection  of  the 
rust  property. — Id. 

Both  at  common  law  and  under  the  direct 
irovisions  of  Keal  Property  Law,  §  113,  par.  3, 
n  action  by  the  trustees  of  a  charitable  trust 
or  directions  to  sell  part  of  the  property  so  as 
o  improve  and  save  the  rest  may  be  brought 
gainst  the  Attorney  General  as  sole  party 
efendant;  it  appearing  that  the  beneficiaries 
?ere  an  indefinite  class. — Id, 

Notwithstanding  the  Tilden  Act,  referring  to 
harities,  contemplates  a  summary  petition  by 
be  trustees  for  leave  to  sell  land,  tiie  trustees 
lay  proceed  by  action  mailing  the  Attorney 
Jeneral  the  party  defendant.— Id. 

Where  property  devoted  to  a  charitable  use 
lad  been  leased  on  long  term  leases,  and  at  the 
«);iDning  of  the  expiration  of  such  leases  the 
haracter  of  the  property  had  changed  so  that 
ts  value  would  greatly  depreciate  if  new  build- 
ngs  were  not  erected,  the  trustees  might  prop- 
rly  involie  the  aid  of  equity  to  permit  them  to 
ell  part  of  the  property  and  erect  suitable 
luildings  on  the  remainder.— Id. 

CHARTER. 

?ee   Constitutional  Law,  §  56. 


CHATTEL  MORTGAGES. 

See  nxtures,  1 32. 

IV.   BIGHTS     AND     I.IABILniE8     OF 
PABTIZiS. 

{  176  (N.Y.Sup.)  Where,  in  an  action  by  the 
assignee  of  a  mortgagor  against  the  mortgagee 
for  conversion  of  the  mortgaged  chattels,  the 
issue  was  whether  there  was  a  default  in  pay- 
ment, evidence  that  the  assignee  agreed  to  pay 
to  prevent  removal  of  the  property,  if  the  mort- 
gagee would  give  her  time  to  draw  the  money 
from  the  bank,  was  admissil^le  only  as  a  part 
of  the  res  gestte,  and  it  was  error  to  permit 
the  assignee  to  follow  it  up  by  other  evidence 
showing  the  amount  of  her  bank  account. — 
Fischman  v.  Levin,  144  N.  Y.  S.  674. 

The  measure  of  damages  for  a  conversion  by 
the  mortgagee  of  the  mortgaged  chattels  is  the 
value  of  the  chattels  less  the  amount  unpaid  on 
the  mortgage. — Id. 

IX.   FOBECLOSTTBE. 

S253  (N.Y.Sup.)  Though  there  was  no  con- 
sideration for  a  chattel  mortgagee's  agreement 
to  extend  the  time  of  payment  of  an  installment, 
yet  by  accepting  the  payment  he  waived  his 
right  to  a  forfeiture.— Fischman  v.  Levin,  144 
N.  Y.  S.  674. 


CHILDREN. 


See  Bastards. 


CHURCHES. 

See  Religious  Societies. 

CITIES. 

See  Municipal  Corporations. 

CIVIL  RIGHTS. 

§  6  (N.Y.Sup.)  The  refusal  of  an  amusement 
company  to  sell  a  colored  person  seats  in  the 
orchestra  or  first  balcony  of  a  theater  was  not 
a  violation  of  Civil  Eights  Law,  §§  40,  41, 
where  at  the  time  of  plaintiff's  request  the 
"seats"  in  question  were  actually  occupied  by 
previous  purchasers. — Hull  v.  Eighty-Sixth 
Street  Amusement  Co.,  144  N.  Y.  S.  81& 

CLAIMS. 

See  Corporations,  §  565 ;  Counties,  8|  197,  206. 

CLOUD  ON  TITLE. 

See  Quieting  Title. 

COLLATERAL  ATTACK. 

See  Wills,  {  705. 

COLLATERAL  SECURITY. 

See  Pledges. 

COLLECTION. 

See  Banks  and  Banking,  §  172. 
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COLORED  PERSONS. 

See  CivU  Rights. 

COMMERCE. 

See  Shipping. 

X.   POWER   TO    JtHaVUiTE   IX   OEIT- 
ERAX. 

i  8  (N.T.Sup.)  Where  a  brakeman  when  he 
was  injured  by  the  alleged  sudden  jerking  of  the 
train  was  engaged  in  interstate  commerce,  a 
railroad  company's  liability  therefor  should  he 
determined  under  the  federal  Employers'  Liabil- 
ity Act,  and  the  company  can  insist  that  it  be 
so  determined. — Burtnett  v.  Erie  B.  Co.,  144  N. 
Y.  S.  969. 

IV.  INTERSTATE    OOIIMEROE     COM- 
MISSION. 

§88  (N.Y.Snp.)  A  decision  of  the  Interstate 
Commerce  Commission  that  demurrage  charges 
assessed  by  a  carrier  were  collectible,  but  that 
the_  Commission  had  no  means  of  determining 
their  reasonableness,  and  that  the  consip:nee 
could  file  a  formal  complaint,  was  not  res  judi- 
cata as  to  the  amount  of  demurrage  and  stor- 
age charges  which  the  carrier  might  collect  on 
a  different  shipment— Neustadt  v.  Lehigh  Val- 
ley R.  Co.,  144  N.  T.  S.  911. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION. 

See  Commerce,  |  88.  • 

COMMISSION  AND  COMMISSIONERS. 

See  Elections,  §  154 ;  Eminent  Domain,  {i  167- 
265 ;  Municipal  Corporations,  {  194. 

COMMISSIONS. 

See  Brokers;    Receivers,  Si  194-202. 

COMMITTEE. 

See  Insane  Persons,  |  46. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  LAW. 

See  Master  and  Servant,  {  200;  Nuisance,  8 
60;   Pleading,  J  149. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMPENSATION. 

See  Attorney  and  Client,  §g  150-182 :  Brokers ; 
Contracts,  |S  229,  232 ;  Eminent  IDomain,  SS 
71-152;  Municipal  Corporations,  f  162; 
Principal  and  Agent,  {  81 ;  Receivers,  ||  104- 


COMPETENCY. 

See  Witnesses,  {  159. 


COMPLAINT. 


See  Pleading; 


COMPROMISE  AND  SETTLEMENT. 

See  Judgment,  i  681;    Payment;     Pleading,  f; 
249;    Release. 

S3  (N.Y.Sup.)  Where  a  settlement  of  disp--- 
ed  accounts  between  plaintiff  and  defendant  d  ' 
not  include  the  item  in  suit,  there  waa  no  -- 
cord  and  satisfaction  as  to  it.— Lipscber  v.  E^ 
ling  Brewing  Co.,  144  N.  Y.  S.  214. 

S  5  (N.Y.Sup.)  An  agreement  between  •!- 
state  and  a  contractor  granting  him  additici:, 
time  to  complete  a  contract  providing  for  '.;■  - 
uidated  damages  in  case  of  delay  held  a  cc 
promise  and  settlement  barring  his  claim  {■ ' 
damages  for  delay  caused  by  the  state. — Sue;- 
strom  V.  State,  144  N.  Y.  S.  390. 

{6  (N.Y.Sup.)  The  sending  of  a  check  fj- 
the  part  of  a  claim  admittedly  due  and  owiii. 
even  when  containing  the  words  "This  pay>  i:. 
full,"  cannot  amount  to  an  accord  and  satir 
faction  of  the  balance  d  the  claim  irhicb  is  i' 
dispute.— Dunn  v.  Lippard-Stewart  Motor  C-: 
Co.,  144  N.  Y.  S.  3& 

g  19  (N.Y.Sup.)  Where  defendant  by  rea«.a 
of  duress  and  fraud  induced  plaintiff  to  act«:: 
a  smaller  sum  than  that  to  which  he  was  eL:.- 
tied,  plaintiff  is- entitled  to  have  the  compromi~ 
agreement  set  aside  and  to  recover  the  amour: 
due  him.— Frankel  v.  Dinitz,  144  N.  Y.  S.  TTv. 

CONCLUSIVENESS. 

See  Account  Stated,  {  8. 

CONDEMNATION. 

See  Eminent  Domain.. 

CONDITIONAL  SALES. 

See  Sales,  S§  427,  428,  464-481. 

CONDITIONS. 

See  Mortgages,  SS  311,  319;  Wills,  |{  eiT-6»; 

CONDONATION. 

See  Divorce,  {  48. 

CONFLICT  OF  LAWS. 

See  Bills  and  Notes,  S  386 ;  Master  and  Serv 
ant,  a  86,  160. 

CONSENT. 

See  Judgment,  {  90. 

CONSIDERATION. 

See  Assignments,  ji  55 :  Assignments  for  Bes^ 
fit  of  Creditors,  {  235 ;  Contracts,  IS  75,  Tti, 
128-141.  ~.  H    -^ 
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CONSOLIDATION. 

ee  Corporations,  ||  590,  Odl. 

CONSPIRACY. 
H.  CRIMINAI.  besponsibujtt. 

(B)   Froaecntlon   and  Pantelkment. 

1 43  (N.Y.Sup.)  An  indictment  held  to  Buffl- 
iently  charge  a  conspiracy  to  injure  prosecut- 
ag  witness  in  his  trade  or  business,  m  viola- 
ion  of  Penal  Law,  {  580,  suM.  6,  and  |  683.— 
'eople  V.  Davis,  144  N.  X.  S.  284. 

CONSTABLES. 

ce  Sheriffs  and  Conatables. 

CONSTITUTIONAL  LAW. 

:ep  Canals,  S  5;  Municipal  Corporations,  §215; 
Nuisance,  §  60;  Pensions,  |  1;  Railroads,  i 
7B;  Statutes,  SS  47,  94;  Street  Railroads,  § 
26. 

XI.   COMSTBTTCTIOH.   OPEKATIOIT, 

AND  ENFOBCEMENT  OF  OON- 

STmmONAI.  FBOmtSIOHS. 

I  48  (N.Y.Sup.)  A  statnte  is  presumed  to  be 
•alid  and  to  have  been  enacted  after  due  inves- 
igation.— People  r.  New  York  Edison  Co.,  144 
<.  Y.  S.  707. 

Any  doubt  as  to  the  constitutionality  of  a 
itatute  should  be  resolved  in  favor  of  its  valid- 
ty.— 10. 

HI.  DISTBIBtmON  OF  GOVEBN- 

MENTAl  FOWEBg  AND 

FUNOTIONB. 

A)    ItevlsIatlTe    Powers     and    Delegation 
Thereof. 

§  56  (N.Y.Sup.)  Greater  New  York  Charter, 
i  lOdS,  and  Education  Law,  |  880,  referring 
lo  the  removal  of  teachers,  cannot  divest  the 
Supreme  Court  of  its  jurisdiction  over  proper 
:a8es,  for  Const,  art.  6,  i  1,  gives  it  jurisdiction 
)f  all  matters  of  law  and  equity,  and  the  Legis- 
ature  cannot  restrict  its  power.— People  ex  rel. 
Peixotto  V.  Board  of  Education  of  the  City  of 
S'ew  York,  144  N.  Y.  S.  87. 

(B)  Judicial  Powera  and  Punotlons. 

§  70  (N.Y.Sup.)  That  the  provisions  of  a  stat- 
ute within  the  power  of  the  Legislature  to  enact 
may  be  improvidently  administered  affords  no 
^ouDd  for  judicial  interference. — Uammitt  v. 
Gaynor,  144  N.  Y.  S.  123. 

XI.  DITE  PBOCESS   OF  lAW. 

§  277  (N.Y.Sup.)  One  of  the  property  rights 
of  a  citizen,  which  cannot  be  taken  without 
due  process  of  law,  is  a  free  right  to  market  bis 
property. — Wamer-Quinlan  Asphalt  Co.  v.  Car- 
lisle, 144  N.  Y.  S.  70. 

{  278  (N.Y.Snp.)  The  use  of  a  public  revenue 
to  pay  pensions  is  not  a  taking  of  the  property 
of  the  taxpayers  without  due  process  of  law. 
— Hammitt  v.  Gaynor,  144  N.  Y.  S.  123. 


CONSTRUCTION. 

See  Charities,  {  31;  Contracts,  |f  169,  173; 
Guaranty, J  38;  Insurance,  Si  146-177;  Land- 
lord and  Tenant,  |  48. 

CONTEMPT. 

I.  ACTS  OB  OOMSTTCT  CONSTITUnNO 
CONTEBIPT  OF  GOUBT. 

$  20  (N.Y.Sup.)  Where  an  order  directing 
defendant  to  produce  documents  had  been  af- 
firmed defendant's  refusal  to  produce  some  of 
the  documents  rendered  him  guilty  of  contempt. 
— Osterhoudt  v.  Prudential  Ins.  Cfo.  of  America, 
144  N.  Y.  S.  193. 

n.  POWEB  TO  PPyiBH.  AHD  PBO- 
0EEDINO8  TUEBEFOB. 

i  66  (N.Y.Sup.)  Where  an  order  of  the 
county  court  directing  defendant  to  produce 
documents  was  affirmed  on  appeal,  it  establish- 
ed the  law  of  the  case,  and  the  county  court 
thereafter  cannot  hear  new  excuses  for  defend- 
ant's failure  nor  can  such  excuses  be  urged  on 
appeal  in  contempt  proceedings. — Osterhoudt  v. 
Prudential  Ins.  Co.  of  America,  144  N.  Y.  S. 
193. 

Under  Code  Civ.  Proc.  {  1317,  the  Appellate 
Division  has  jurisdiction,  on  appeal  from  an 
order  of  the  County  Court  refusing  to  punish 
defendant  for  contempt  and  to  strike  itas  answer, 
to  render  the  judgment  which  should  have  been 
rendered  below. — Id. 

m.  PUNISHMENT. 

1 70  (N.Y.Sup.)  While  the  penalty  for  con- 
tempt rests  in  the  discretion  of  the  court,  the 
county  court  cannot  relieve  a  defendant  from 
penalty  who  violated  its  order,  affirmed  on  ap- 
peal, requiring  the  production  of  documents. — 
Osterhoudt  v.  Prudential  Ins.  Co.  of  America, 
144  N.  Y.  S.  193. 

CONTINGENT  FEES. 

See  Attorney  and  Client,  |  150. 

CONTINUANCE 

S  16  (N.Y.Sup.)  Where  defendant  procured  a 
commission,  and  when  the  case  -was  called  re- 
quested an  adjournment  because  the  commission 
had  not  been  returned,  when  as  a  matter  of 
fact  it  had  been  returned  only  that  morning, 
the  motion  should  have  been  granted. — Prever 
Goldring  Lumber  Co.  v.  Ravitch,  144  N.  Y.  S. 
552. 

CONTRACTS. 

See  Accord  and  Satisfaction;  Alteration  of  In- 
struments; Arrest:  Assignments;  Assump- 
sit, Action  of;  Bills  and  Notes;  .  Brokers; 
Canals,  §  15;  .  Chattel  Mortgages;  Compro- 
mise and  Settlement;  Corporations,  ||  406, 
426;  Covenants;  Deeds;  Election  of  Remp- 
dies;  Estoppel,  {  62;  Evidence,  {§  353,  393- 
441;  Frauds,  Statute  of;  Guaranty;  Insur- 
ance; Interest,  §§  5,  36,  37;  Judgment,  fi 
593,  744,  948;    Landlord  and  Tenant;    Liter- 


For  case*  In  Deo.  Dig.  ds  Am.  Dig.  Key  No.  Series  ds  Indexes  Bee  same  topic  and  section  (|>  NUMBER 


Digitized  by 


Google 


OoBtMMta 


144  NEW  TOBK  SUPPLEMENT 


ary  Property;  Mandamas,  |  93;  Marriage; 
Master  and  Servant,  U  3-41,  70;  Mechanics' 
Liens;  Mortgages;  Municipal  Corporations. 
I  809;  Partnership;  Payment;  Pleading,  || 
249,  364;  Pledges;  Principal  and  Agent; 
Principal  and  Surety;  Release;  Sales; 
Schools  and  School  Districts,  |  86;  Set-Off 
and  Counterclaim,  §  29;  Specific  Perform- 
ance; States,  f$  107,  108,  209;  Stipulations; 
Towns,  i{  38,  61;  Trover  and  Conversion,  $ 
16;  Trusts,  |  187;  Use  and  Occupation; 
Vendor  and  Purchaser;  Waters  and  Water 
Courses,  |  208. 

I.  BEQXnSITES  Ain>  TALIDITT. 

(D)   Consideration. 

§75  (N.Y.Sup.)  A  promise  by  the  obligor  up- 
on a  bond  and  mortgage  to  pay  the  rate  of 
interest  he  was  legally  obliged  to  pay  afforded 
no  consideration  for  a  corresponding  promise  to 
extend  the  time  of  the  payment  of  the  principal 
of  the  bond  and  mortgage.— Sands  v.  Gilleran, 
144  N.  y.  S.  337. 

§  76  (N.Y.Sup.)  Where  a  creditor  has  been 
compelled  to  accept  corporate  stock  in  full  set- 
tlement of  an  indebtedness,  a  moral  obligation 
survives  which  is  a  sulficient  consideration  for 
a  subsequent  promise  to  pay  the  deficiency ;  but, 
where  such  stock  is  accepted  in  voluntary  pro- 
ceedings or  compromise,  no  such  obligation  sur- 
vives.— Straus  V.  Cunningham,  144  N.  Y.  S. 
1014. 

Where  at  the  time  of  being  released  by  a  cred- 
itor, upon  making  a  payment  in  corporate  stock 
which  was  less  in  value  than  his  indebtedness, 
the  debtor  expressly  reserved  a  moral  obligation 
to  pay  notwithstanding  such  release,  such  reser- 
vation furnished  a  sufficient  consideration  for  a 
subsequent  distinct  promise  to  pay,  even  though 
the  original  settlement  was  voluntary. — Id. 

(F)  VeguUtr  of  Object  and   of   Conald- 
eration. 

f  128  (N.T.Sup.)  An  agreement  made  in  con- 
sideration of  plaintiff's  withdrawing  a  prosecu- 
tion against  defendant  for  grand  larceny  was 
illegal.— Strauss  Linotyping  Co.  v.  Schwalbe, 
144  N.  Y.  S.  549. 

I  134  (N.Y.Stip.)  An  agreement,  which  was 
void  because  made  in  consideration  of  the  with- 
drawal of  a  prosecution  for  grand  larceny  there- 
tofore begun  against  the  other  party,  could  not 
afterwards  be  ratified  so  as  to  give  it  any  va- 
lidity.— Strauss  Linotyping  Co.  t.  Schwalbe,  144 
N.  Y.  S.  549. 

i  138  (N.Y.Sup.)  While  an  assignment  by  the 
owner  of  his  interest  in  bonds  with  a  tacit  un- 
derstanding that  he  would  not  prosecute  a  bro- 
ker who'  had  wrongfully  pledged  the  bonds,  and 
in  whose  interest  the  assignment  was  made,  was 
illegal,  it  will  not  be  disturbed  after  being  fuUy 
executed.— Eno  v.  Sage,  144  N.  Y.  S.  1062. 

§  141  (N.Y.Sup.)  Evidence  held  to  show  that 
an  agreement  was  made  in  consideration  of  the 
discontinuance  by  plaintiff  of  a  prosecution  for 
grand  larceny,  theretofore  instituted  against  de- 
fendant—Strauss Linotyping  Co.  v.  Schwalbe, 
144  N.  Y.   S.  649. 


H.  OONSTBUCTIOH  AICD    OPERA 

TIOM. 

(A)  General   Rnlea   of   Constmctloa. 

I  169  (N.Y.Sup.)  A  contract  admitting  of  B 
than  one  meaning  is  to  be  interpreted  wit: 
gard  to  the  surrounding  circumstances  ai 
apparent  purpose  sought  to  be  accompli'-ir 
Chapman  v.  Ueorge  R.  Read  Co.,  144  >'.  1. 
412. 

§  173  (N.Y.Sup.)  A  letter  by  a  brewin?  ci 
pany,  offering  to  advance  a  saloon  keeper  f'^ 
under  certain  conditions,  held  to  eniitli  li 
to  the  advance  only  in  the  event  that  bv  <  i 
use  the  brewing  company's  products  ei« .  .-.i 
ly  for  two  years.- Lipschep  v.  Kbling  Brisrj 
Co.,  144  N.  Y.   S.  214. 

(C)   Sabjeet-Matter. 

i  205  (N.Y.Sup.)  A  contract  to  provid?  -1 
plumbing  and  heating  for  defendants'  boas^  :j 
to  do  the  work  in  a  workmanlike  manntfr  j 
ported  a  warranty  of  the  method  or  ^y*'  i 
used  to  accomplish  the  desired  result. — ^Miiit- 1 
Winters,  144  N.  Y.  S.  351. 

There  was  an  implied  warranty  that  tb<>  - 1 
tem  installed  would  be  proper  and  soitab)-'  i 
the  purpose  for  which  it  was  designed.— I'. 

A  contractor  for  a  heating  system  in  a  b 
held  to  have  warranted  the  result  he  nnd<T'  ' 
to  accomplish,  where  the  manner  and  tor' 
of  heating  the  house  was  left   to  him. — Id 

Where  a  contractor's  asrreement  to  insta.  ^ 
heating  system  specified  325  feet  of  "thr«' 
38"  radiators,"  he  did  not  warrant  that  f-- 
amount  would  be  sufficient  to  heat  the  h  ■  ■ 
and  need  not  furnish  100  additional  feet  fc 
to  be  necessary  for  that  purpose. — Id. 

(F)  Compenaatloa. 

{ 229  (N.Y.Sup.)  Contract  for   support  fo:  ' 
certain   amount  a   month,  and    further  pr". 
ing  that  plaintiff  should  have  the  maker's  p 
erty  after  her  death,   construed,   and  held  •■ 
the  contractual  part  was  limited  to  the  P' 
ise  to  support,  and  the  promise  to  pay  a  >' 
tain  sum  therefor. — Ga  Nun  v.  Palmer,  144  .■>• 
Y.  S.  457. 

§  232  (N.Y.Sup.)  Where    contractors    a:' 
in  writing  to  do  certain  extra   work  for  $' ' 
they  could  not  recover  more  than  that  sum.  I- 
a  payment  admitted  to  have  been  made.— Bi! 
v.  Berko,  144  N.  Y.  S.  10. 

§232  (N.Y.Sup.)  A   provision    of    a  hnu'^'- 
contract  that  no  alterations  should  be  mad^ 
the    work    except    upon    written    order  of  t 
architect  unless  waived,  was  controlling.— Tr? 
el  Marble  Co.  v.  Brown  Bros.,  144   N.  1".  •" 
562. 

Such  provision  could  be  waived  by  writio?  ■' 
by  conduct.— Id. 

V.  PERFORMAHCE  OR  BREACE 

§295  (N.Y.Sup.)  Where    plainUff    contrai-  ' 
to  dig  a  cellar  162  feet  long,  102   feet  <>'■ 
and  8  feet  deep,  but  only  excavated  161  '"' 
in  length  and  99  feet  8  inches  in  width,  it  ■'■    < 
not  constitute   a   substantial   compliance  " ' 
the  contract,  and  his  omission  was  a  coor':'^' 
defense    to   an   action   to    recover   the   l«)tr' 
due.— Paladino  Contracting  Co.  v.  Walsb.  '** 
N.  T.  S.  7. 
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i  305  (N.T.Snp.)  Where  a  thlrt  person,  print- 
;  books  for  defendant,  delivered  them  to  plain- 
f  for  binding,  and  plaintiff  delivered  them  to 
tendant's  customer,  plaintiff  was  not  relieved 
>iii  liability  to  defendant  for  unskillfulnesa  in 
ing  the  work  merely  because  defendant  did 
t  return  the  books.— Metropolitan  Bindery  t. 
.hi,  144  N.  Y.  S.  763. 

1 322  (N.T.Sup.)  In  an  action  on  a  contract 
r  binding  books,  a  dummy  showing  the  man- 
T  in  which  the  books  were  to  be  bound,  sub- 
itted  at  the  time  of  the  making  of  the  con- 
act,  held  admissible  on  the  issue  of  perform- 
ice. — Metropolitan  Bindery  ▼.  Sohl,  144  N.  7. 
763. 

VX.   ACTIONS  FOR  BREACH. 

8335  (N.T.Sup.)  Where  a  complaint  to  re- 
iver payments  on  a  building  contract  did  not 
lege  any  excuse  for  nonproduction  of  an  ar- 
litect's  certificate,  it  was  insufficient  to  war- 
int  a  recovery,  though  previous  payments  had 
!en  made  without  production  of  the  certificate. 
-Shuman  v.  Qeorge  Backer  Const  Co.,  144  N. 
.  S.  9. 

{346  (N.T.Sup.)  Where  the  complaint,  in  an 
ction  for  breach  of  a  contract  to  remove  build- 
il^,  alleged  that  defendant  agreed  to  obtain 
11  rights  of  way  necessary  to  remove  the 
uildingg  "through  any  and  all  streets  and  bigh- 
'ays,"  plaintiffs  cannot  recover  upon  the  the- 
ry  that  defendant  failed  to  obtain  the  consent 
f  a  private  owner  to  the  removal  of  a  tree  on 
is  property  which  stood  in  the  route  selected 
■y  plaintiSg  for  moving  the  houses.— Cody  v. 
Mckinson,  144  N.  Z.  S.  16& 

CONTRIBUTORY  NEGLIGENCE. 

!ee  Negligence,  H  67,  96,  136. 

CONVERSION. 

See  Trover  and  Conversion. 

CONVEYANCES. 

See  Mortgages;   Vendor  and  Purchaser. 

CONVICTS. 

See  Marriage,  |  11. 

CORPORATIONS. 

See  Abatement  and  Bevival;  Associations; 
Basks  and  Banking;  Carriers;  Courts,  ii 
14,  343,  489;  Evidence,  §§  351,  354;  Gas,  ! 
13;  Ldmitation  of  Actions.  S  37;  Municipal 
Corporations;  RaUroadsj  Religious  Societies  ; 
Specific  Performance,  §  106;  Street  Kail- 
roads;  Telegraphs  and  Telephones;  Trusts, 
IS  272,  326;  Use  and  Occupation,  §  1;  Ven- 
dor and  Pnrchaser,  {  111;  Waters  and  Water 
Conrges,  |  203. 

I.  INCORPORATION  AND  ORGAN- 
IZATION. 

130  (N.Y.Sup.)  Promoters  of  a  railroad  cor- 
poration, who  entered  into  a  conspiracy  to 
iraudalently   subscribe,  pay   in,  and   withdraw 


money  required  by  the  statute  to  obtain  a 
certificate  of  public  necessity  without  which 
nothing  contemplated  by  the  incorporation  could 
be  done,  held  liable  in  an  action  by  the  re- 
ceiver of  the  corporation  for  breach  of  duty 
as  directors  to  account,  though  they  did  not 
become  directors  until  after  the  money  was 
paid  in  and  the  resolution  for  its  withdrawal 
had  been  adopted,  and  though  others  par- 
ticipated in  the  matter.— Gray  v.  Heinze,  144 
N.   Y.    S.  1045. 

m.   CORPORATE  NAME,  SEAI..  DOM- 
ICHJB.  BT.I.AWS.  AND  RECORDS. 

1 49  (N.Y.Sup.)  A  plaintiff  claiming  to  be  an 
incorporated  religious  l>ody  under  the  name  of 
"New  Thought  Church,"  and  seeking  to  enjoin 
defendant  from  conducting  services  under  the 
name  of  "New  Thought  Services,"  is  not  enti- 
tled to  a  temporary  injunction  where  no  dam- 
age or  confusion  is  shown. — New  Thought 
Church  v.  Chapin,  144  N.  Y.  S.  1026. 

A  religious  corporation,  which  adopts  the 
name  of  "New  Thought  Church,"  does  not  ac- 
quire any  exclusive  right  to  the  name  or  words. 
-Id. 

VI.  OFFICERS  AND  AGENTS. 

(C)   RlKhta,   Duties,  and   I/labllltiea    aa  to 
Corporation  and  Ita  Membera. 

i  307  (N.Y.Sup.)  The  relation  of  an  officer  of 
a  corporation  to  it  is  fiduciary,  and  he  must  at 
all  times  act  in  good  faith  and  unselfishly  to- 
ward the  corporation. — Continental  Securities 
Co.  V.  Belmont,  144  N.  Y.  S.  801. 

§  307  (N.T.Sup.)  In  their  relation  to  the  cor- 
poration, directors  are  trustees  holding  its  prop- 
erty and  chargeable  with  the  duty  of  managing 
and  expending  it  in  the  corporation's  busi{less 
and  for  its  benefit. — Gray  v.  Heinze,  144  N. 
Y.  S.  1045. 

8  316  (N.Y.Sup.)  A  presumption  exists  in 
equity  against  a  transaction  between  the  direc- 
tors of  a  corporation  in  its  behalf  and  a  codirec- 
tor,  which  the  director  or  trustee  dealt  with 
has  been  the  burden  of  explaining. — Continental 
Securities  Co.  v.  Belmont,  144  N.  T.  S.  801. 

A  director  of  a  corporation  held  not  liable  to 
it  for  profits  in  a  transaction  with  it  which  is 
honest,  open,  and  fally  disclosed,  and  consum- 
mated after  an  honest  statement  of  the  facts  to 
the  directors  and  stockholders. — Id. 

S317  (N.Y.Sup.)  Property  transferred  and 
services  rendered  a  subway  operating  company 
by  the  originator  of  the  construction  company, 
who  procured  the  control  of  certain  railroad 
companies  necessary  to  provide  for  the  opera- 
tion of  the  subway,  held  not  of  so  little  value  as 
to  constitute  the  issuance  of  ?1,500,000  of  stock 
in  the  operating  company  a  gift,  amounting  to 
fraud,  rendering  the  directors  liable  to  account. 
— Continental  Securities  Co.  v.  Belmont,  144 
N.  T.  S.  801. 

{319  (N.Y.Sup.)  In  an  action  against  direc- 
tors of  a  corporation  for  a  breach  of  their 
duty  pursuant  to  a  conspiracy  existing  at  the 
formation  of  the  corporation  and  for  an  ac- 
counting of  the  property  affected  by  such 
breach,  the  court  may  go  to  the  bottom  of  the 
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wrong,  and  work  out,  In  sacb  form  as  the 
facts  require,  all  the  relief  called  for;  and 
hence  it  is  not  a  bar  to  surh  action  that  all 
the  defendants  are  not  equally  affected  bV  the 
cause  of  action.— Gray  v.  lleinze,  144  N.  Y.  S. 
1045. 

§320  (N.Y.Sup.)  A  stockholder's  action 
against  directors  to  compel  them  to  account  for 
stock  alleged  to  have  been  issued  fraudulently 
as  a  bonus  to  one  of  the  directors  held  based 
on  fraud,  conspiracy,  attd  concealment,  and  that 
there  could  be  no  recovery  without  proof  of 
fraud. — Continental  Securities  Co.  v.  Belmont, 
144  N.  T.  S.  801. 

That  a  director  to  whom  stock  was  claimed 
to  have  been  issued  illegally  without  valid  con- 
sideration controlled  the  other  directors  held 
not  sufficient  proof  of  fraud  to  call  for  an  ex- 
planation from  the  defendants. — Id. 

A  stockholder  may  bring  an  action  in  behalf 
of  the  corporation  for  the  benefit  of  himself  and 
other  stockholders  to  set  aside  fraudulent  trans- 
actions consummated  at  the  expense  of  the  cor- 
poration before  he  acquired  his  stock. — Id. 

i  320  (N.Y.Sup.)  A  stockholder  who  pledges 
his  stock  as  security  for  notes  executed  by  him 
for  corporate  debts,  and  deposits  it  in  a  voting 
trust  with  a  representative  of  creditors,  may 
not  maintain  action  against  the  latter  for  mis- 
management of  the  corporation,  resulting  in 
injury  to  it,  and  incidentally  depreciating  the 
value  of  the  stock.— Milliken  v.  McGarrah,  144 
N.  Y.  S.  964. 

(D)  Liability  tor  Corporate  Debts  and 
Acts. 

§340  (N.Y.Sup.}  Defendants,  who  were  offi- 
cers of  a  corporation,  are  not  individually  liable 
on  a  lease  negotiated  between  plaintiff  and  the 
corporation,  notwithstanding  defects  ip  the  ex- 
•ecution  of  the  lease  by  the  corporation,  where 
plaintiff  accepted  their  principal,  who  was  dis- 
closed, as  the  contracting  party,  and  received 
the  rent  from  the  corporation. — Schwartz  v. 
Obstler,  144  N.  Y.  S.  20. 

Vn.   CORFOBATE  POWERS  A]n> 
I.IABII.ITIES. 

<B)  RepreaentatioB  of  Corporation  by  Ot« 
fleers    and    Acents. 

f400  (N.Y.Sup.)  The  general  officers  of  a 
-corporation  have  implied  authority  to  act  in 
accordance  with  the  general  usage  of  such 
corporations,  and  their  acts  within  the  scope 
of  snch  authority  bind  the  corporation  as  against 
one  who  does  not  know  of  a  lesser  authority.^ 
Traitel  Marble  Co.  v.  Brown  Bros.,  144  N.  Y. 
S.  562. 

§406  (N.Y.Sup.)  Where  a  building  contract, 
requiring  changes  to  be  authorized  by  the  archi- 
tect in  writing,  named  the  corporate  owner's 
secretary  and  treasurer  as  architect,  the  con- 
tractor held  not  entitled  to  rely  on  his  presumed 
authority  as  secretary  and  treasurer  to  orally 
authorize  changes. — Traitel  Marble  Co.  v.  Brown 
Bros.,  144  N.  Y.  S.  502. 

§  407  (N.Y.Sup.)  The  acting  assistant  secre- 
tary of  a  title  guaranty  company  has  no  au- 
thority, by  virtue  of  his  office,  to  employ  an 
agent  to  make  a  contract  of  sale  for  the  com- 


pany.—Stone  V.  United  State*  Title   Gnarj 
&  Indemnity  Co.,  144  N.  Y.  S.  849. 

§409  (N.Y.Sup.)  Where  the  granting  •'.! 
of  a  renewal  lease  was  to  defendants,  tra: 
under  the  name  of  the  Universal  Pad  Comi<3 
Incorporated,  and  the  lease  was  siirned  by 
fendants  as  president  and  treasurer  of  the  <! 
porntion,  and  sealed  with  the  corporate  fi 
there  was  no  letting  to  defendants. — SScbw^ 
V.  Obstler,  144  N.  Y.  S.  20. 

§  426  (N.Y.Sup.)  A  corporation's  a8si)nim.a 
under  which  it  actually  receives  the  benefit 
which  it  contracted,  made  by  an  officer  or  a.< 
who  assumes  to  act  in  its  behalf,  can  be  i 
forced  against  the  corporation,  although  its  I 
laws  did  not  give  such  officer  or  agent  potcer 
execute  the  assignment. — Dill  &  Collins  Ca 
Morison,  144  N.  Y.  S.  894. 

§  429  (N.Y.Sup.)  Persons  dealing  with  the 
fleers  and  agents  of  a  corporation    must  ti 
notice  that  their  powers  are  derived  from  s.i 
utes,  by-laws,  or  usages  which  define  the  exi-i 
of    their    authority.— Traitel     Marble     Ox 
Brown  Bros.,  144  N.  Y.  S.  562. 

§432  (N.Y.Sup.)  An  officer  of   a   corporatii 
is  prima  facie  presumed  to  have  only  such  _ 
thority  as  is  usually  incident  to  his  partiio 
office. — Traitel  Marble  0>.  v.  Brown  Bros.,  h 
N.  Y.  S.  562. 

In  building  contractor's  action  on  contn.: 
evidence  as  to  the  number  of  shares  of  £t  -; 
of  the  corporate  owner  held  by  the  officer  «: 
verbally  authorized  changes  held  incompeti-i 
—Id. 

(F)  Civil  Aetlons. 

§  503  (N.Y.Sup.)  Under  Code  Civ.  Proc. 
ml,  as  amended  by  Laws  1911,  c.  6S.  a  •'! 
poration  which  has  offices  in  a  county,  i^'--^ 
though  it  be  not  its  principal  place  of  businf-i 
is  deemed  a  resident  thereof  for  the  purp-.>-' 
giving  jurisdiction  to  the  County  Court.— U 
dred  v.  City  of  New  York,  144  N.  Y.  S.  401 

§  507  (N.Y.Sup.)  Evidence,  on  a  motion  ':• 
set  aside  service  of  summons  on  the  purpor 
president  of  defendant  corporation,  that  '  ' 
president  bad  "signed"  a  formal  resignati 
without  showing  what  became  of  it,  was  i: 
sufficient  to  show  that  he  had  resigned  bff  ' 
service.— Straus  v.  Schisgall  &  Kienzle  Co.,  in 
N.  Y.  S.  316. 

{518  (N.Y.Sup.)  Where  plaintiff  was  engar- 
by  a  promoter  of  a  corporation,  proof  of  ratit'  - 
tion  by  the  corporation  was  admissible  und-<r  . 
complaint  alleging  the  incorporation  of  defi-i 
ant  and  that  it  engaged  plaintiff  to  render  t^:- 
ices. — Gordon  v.  House  of  Childhood,  144  X.  V. 
S.  685. 

§519  (N.Y.Sup.)  The  presumption  that  . 
check  signed  by  a  corporation  is  issued  in  oi- 
nection  with  its  business  only  may  be  vv-r- 
come,  except  as  against  creditors,  by  pronf  ' 
an  authorization  by  the  corporation  of  thf  u^ 
of  checks  for  the  payment  of  an  officer's  pers*- 
al  debts.- Ferdinand  Ehrlich  v.  Levine,  144  N. 
y.  S.  818. 

VXn.  IMSOrVENCT  AMD  KJSGETVEBS. 

§544  (N.Y.Sup.)  Under  Stock  CorpontiJ 
Law,  §  66,  declaring  certain  assignments  ^r 
corporations  with  intent  to  prefer  a  partioux: 
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reditor  to  be  Invalid,  held  that,  to  avoid  an 
ssignment  or  traiiBfer,  when  the  assignee  wai 
ot  an  officer  of  the  corporation,  it  must  be 
hown  both  that  the  corporation  was  insolvent 
nd  tiiat  the  assignment  was  made  with  intent 
}  prefer  a  particular  creditor.— Dill  &  Collins 
!o.  V.  MorUon,  144  N.  X.  S.  894. 

6  545  (N.y.SupO  Where  defendant  was  in- 
ebted  to  plainttfrs  assignor,  a  corporation,  and 
ach  assignor  was  indebted  to  its  president  for 
alary  in  a  larger  sum,  the  president  was  not 
□titled  to  charge  his  personal  account  with 
he  amount  and  credit  defendant'*  account  with 
be  same  sum,  and  thereby  appropriate  assets 
f  the  corporation  for  a  different  consideration 
ban  payment  of  full  value  in  casli,  in  viola- 
ion  of  Stock  Corporation'  Law,  §  66.— Rock 
sland  Butter  Co.  v.  Freeman,  144  N.  T.  S. 
17. 

i  560  (N.Y.Sup.)  In  an  action  by  the  receiv- 
r  of  a  corporation  for  an  accounting  of  prop- 
rty  in  the  hands  of  its  directors,  the  com- 
lainant  is  entitled  to  remedies  which  a  court 
t  equity  can  give,  although  the  amount  is 
nown.— Gray  v.  Heinze,  144  N.  Y.  S.  1045. 

§  565  (N.Y.Snp.)  Where  a  claim  filed  against 
he  receiver  of  an  insolvent  soretjr  company 
ras  based  upon  a  surety  bond  conditioned  upon 
ertain  "soldiers'  additional  scrip"  for  public 
ind  being  valid,  and  it  was  not  shown  wheth- 
r  the  scrip  became  invalid  before  or  after  the 
issolution  of  the  corporation,  the  claim  should 
ot  be  allowed.— People  v.  Metropolitan  Surety 
;o.,  144  N.  T.  S.  Z&i. 

X.  CONSOXJSATION. 
i  590  (N.T.Sup.)  A  corporation  succeeding 
9  another  corporation  by  statutory  consolida- 
ion  is  liable  for  the  contract  obligations  of  the 
srmer  corporation  as  expressly  declared  by 
tatute,  but  there  is  a  different  liability  where 
orporations  are  merged. — Automatic  Strapping 
lach.  Co.  V.  Twisted  Wire  &  Steel  Co.,  144 
;.   Y.   S.  10S7. 

Where  plaintiff  contracted  with  a  corporation 
nd  a  succeeding  corporation  assumed  liability 
n  the  contract,  there  was  a  novation  in  so  far 
8  the  contract  was  unperformed  at  the  time 
f  the  assignment,  ana  for  any  subsequent 
reach  thereof  the  assignee  only  would  be  lia- 
le.-Id. 

A  corporation  acquiring  assets  of  another 
arporation  is  not  liable  primarily  for  the  debts 
nd  obliprations  of  the  first  corporation,  but 
:s  liabih^  therefor  is  limited  to  the  value  of 
be  assets  received  and  accrues  only  after 
reditors  have  exhausted  their  remedies  against 
le  first  corporation. — Id. 
(591  (N.Y.Sup.)  Allegations  of  complaint,  in 
n  action  against  two  corporations  for  breach 
t  contract,  held  to  allege  a  liability  on  the 
jcceeding  corporation's  assumption  of  the  lia- 
ility  of  the  former  corporation.-fAutomatic 
trapping  Mach.  Co.  v.  Twisted  Wire  Sc  Steel 
o.,  144  N.  Y.  S.  1037. 

Complaint  held  to  show  that  the  breach  of 
hich  complaint  was  made  occurred  subsequent 
>  the  succession,  and  hence  not  to  show  a 
luse  of  action  against  the  corporation  which 
riginally  made  the  contract. — Id. 


zx.  Dxssoi.irnoK  aitd  fobfeituke 

OF  FKAirOHISE. 

S6I0  (N.Y.Sup.)  Under  General  Corporation 
Law.  I  191,  providing  for  the  appointment  of  a 
receiver  upon  the  voluntary  dissolution  of  a 
corporation  where  the  proceeding  will  not  be 
injurious  to  the  public  interests,  a  surety  cor- 
poration will  not  be  voluntarily  Resolved  where 
there  is  an  action  pending  against  it  in  the 
federal  courts  of  a  foreign  district,  and  the 
suitor  could  have  no  relief  against  the  receiver 
after  the  dissolution. — In  re  People's  Surety 
Co.  of  New  York,  144  N.  Y.  S.  131. 

§617  (N.Y.Sup.)  In  view  of  General  Corpo- 
ration Law,  I  221,  subds.  2  and  3,  continuing  a 
dissolved  corporation  for  the  purpose  of  dis- 
charging its  obligations  and  winding  up  its  af- 
fairs, two  sole  stockholders  of  a  corporation  had 
power  after  its  dissolution  to  execute  a  convey- 
ance under  a  contract  to  convey  theretofore 
made  by  the  corporation. — Tanzer  v.  Bankerx' 
Land  &  Mortgage  Corporation,  144  N.  Y.  S. 
613. 

f  622  (N.Y.Sup.)  Under  General  Corp.  Law, 
P§  191,  241  and  257  the  court  may  in  proceed- 
ings for  voluntary  dissolution  require  the  re- 
ceiver to  appear  in  litigation  pending  in  domes- 
tic or  foreini  courts.— In  re  People's  Surety 
Co.  of  New  York,  144  N.  Y.  S.  13L 

Xn.  FOKEION  OOBPOKATIOirS. 

f  668  (N.Y.Sup.)  A  representative  of  a  foreign 
cor[>oration  on  a  Mew  York  Produce  Exchange, 
whose  duties  were  limited  to  the  purchase  and 
sale  of  goods  under  directions  of  the  corpora- 
tion, held  not  a  "managing  agent"  on  whom  pro- 
cess could  be  served  so  as  to  subject  defendant 
to  the  jurisdiction  of  the  New  York  courts,  un- 
der Code  Civ.  Proc.  |  432.— Beck  v.  North  Pack- 
ing &  Provision  Co.,  144  N.  Y.  S.  602. 

{  668  (N.Y.Sup.)  Where,  in  an  action  against 
a  foreign  corporation  as  executor  and' trustee, 
a  summons  containing  notice  under  Code  Civ. 
Proc.  §1  419,  420,  is  served  upon  a  director  and 
is  attacked  as  not  authorized  by  section  432, 
subd.  3,  and  is  sought  to  be  sustained  under 
section  1836a  on  the  ground  that  the  process 
server  was  unable  to  make  service  otherwise, 
and  where  plaintiff  states  no  fact  showing  a 
cause  of  action  against  defendant,  and,  contra- 
ry to  the  summons,  claims  that  the  suit  is  in 
equity,  the  service  will  be  vacated. — Hansen  v. 
American  Security  &  Trust  Co.,  144  N.  Y.  S. 
839. 

i  668  (N.Y.Sup.)  Under  the  facts,  held  the 
cause  of  action  of  the  receiver  of  a  domestic 
corporation  against  a  foreign  corporation  and 
others  arose  in  the  state,  within  Code  Civ. 
Proc.  i  432,  allowing  in  such  case  service  of 
summons  on  a  foreign  corporation  to  be  made 
within  the  state,  on  a  director  of  it. — Donobue  v. 
City  Water  Power  Co.,  144  N.  Y.  S.  923. 

COSTS. 

See  Courts,  |  190;  Eminent  Domain,  {  265; 
Infants,  i  37;  Trusts,  §  330;  Vendor  and 
Purchaser,  i  320. 
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I.  VAXanE,  GBOinTDS.  AND  EXTEKZ 
OF   BIGHT   IN   OENERAI.. 

{  10  (N.Y.Snp.)  Where  the  parties  to  an  ac- 
tion against  an  estate  stipulated  that  the 
referee's  and  stenographer's  fees  should  be  tax- 
ed as  a  disbursement,  held  that,  in  view  of 
Code  Civ.  Proc.  f  3256,  the  stipulation  merely 
follovred  the  statute,  which  allowed  disburse- 
ments only  to  a  party  entitled  to  the  costs. — 
Megrue  v.  Megrue,  144  N.  Y.  S.  957. 

S  15  (N.T.Sup.)  Costs  in  special  proceedings 
cannot  be  allowed  in  the  absence  of  special  stat- 
utory authority,  and,  by  provision  of  Code  Civ. 
Proc.  §  3240,  rest  in  the  sound  discretion  of 
the  court  in  all  cases  not  specifically  provided 
for.— In  re  Molinari,  144  N.  T.  S.  217. 

V.   AMOTTNT,  BATE,  AND  ITEMS. 

§  149  (N.Y.Sup.)  Where  plaintiff  was  allow- 
ed to  withdraw  a  juror,  so  that  she  might  amend 
her  complaint,  she  is  not  entitled,  upon  recov- 
ering judgment  on  the  second  trial,  to  tax  against 
the  defendant  the  costs  occurring  after  notice 
and  before  trial  and  for  the  trial  fee  of  the  first 
trial.— Norton  v.  Erie  R.  Co.,  144  N.  Y.  S.  666. 

{  164  (N.Y.Sup.)  Where,  in  a  suit  to  recover 
earnest  money  for  want  of  a  merchantable  title, 
the  title  was  found  to  be  merchantable,  but  de- 
fendant was  held  not  entitled  to  specific  per- 
formance, it  was  error  to  grant  plaintiff  an  ex- 
tra allowance  of  costs — Brody,  Adler  &  Koch  Co. 
V.  Hochstadter,  144  N.  Y.  S.  631. 

§  184  (N.  Y.  Sup.)  An  action  for  wrongful 
death  held  difficult  and  extraordinary,  entitling 
the  plaintiff  to  an  additional  allowance  under 
Code  Civ.  Proc.  §  3253.— CoIIigan  v.  City  of 
New  York,  144  N.  Y.  S.  1040. 

§  164  (N.Y.Sup.)  Under  Lien  Law,  i  43, 
plaintiff  in  action  to  foreclose  mechanics  lien 
held  entitled  to  the  extra  allowance  of  costs 
provided  for  in  actions  to  foreclose  by  Code 
Civ.  Proc.  §  3252.— McLaughlin  v.  Mendelson, 
144  N.  Y.  8.  1073. 

VII.  ON  AFPEAX.  OR  EBBOB,  AND 

ON   NEW   TBIAI,  OB  MOTION 

THEBEFOB. 

§244  (N.Y.Sup.)  A  judgment  of  the  Appel- 
late Division,  which  directed  a  judgment  for 
plaintiff  appellant,  and  that,  as  so  modified, 
"such  judgment  is  hereby  affirmed,  with  costs 
to  the  appellant,"  awarded  costs  generally  to 
plaintiff,  so  that  he  was  entitled  to  all  costs, 
though  defendant  succeeded  on  some  of  the  is- 
sues and  was  an  executor. — Young  v.  Ingalsbe, 
144  N.  Y.  S.  400. 

Where,  on  defendant's  first  appeal  to  the  Ap- 
pellate Division,  a  new  trial  was  granted,  with 
costs  to  abide  the  event,  and,  on  plaintiff's  ap- 
peal in  the  second  trial,  judgment  was  directed 
for  plaintiff,  and,  as  so  modified,  affirmed,  "with 
costs  to  appellant,"  plaintiff  was  entitled  to 
costs  in  all  of  the   courts. — Id. 


COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 


COUNTIES. 

See  Highways;  Motions,  §  3. 

V.   CLAIMS  AGAINST   COUHTY. 

i  197  (N.Y.Sup.)  There  being  no  perwnpti:; 
statute  requiring  a  contract  obligation  agair.>-t 
a  county  to  be  submitted  to  the  board  of  su^i:- 
visors  for  audit,  the  claimant  has  an  option  t- 
submit  it  to  the  board  or  sue  upon  it  directlj.- 
New  York  Catholic  Protectory  ▼.  BcckUs-i 
County,  144  N.  Y.  S.  552. 

{206  (N.Y.Sup.)  Where  a  claimant  mbvo." 
a  claim  to  the  board  and  it  is  audited  and  i- 
lowed  for  any  amount,  such  detennination  ;- 
judicial  and  must ,  be  reviewed  by  certiorari. 
and  the  right  to  sue  the  county  directly  i- 
thereby  lost.— New  York  Catholic  Protectory  r. 
Rockland  County,  144  N.  Y.  S.  552. 

A  claimant  against  a  county  exercising  ti^ 
option  to  submit  the  claim  to  the  board  ■: 
supervisors  on  its  entire  rejection  loses  his  ri:it 
to  sue  directly,  but  nu^  proceed  by  iiiandaiii.< 
to  compel  the  audit— Id. 

VL  ACTIONS. 

S  208  (N.Y.Sup.)  A  county  may  sue  or  !•' 
sued. — New  York  Catholic  Protectory  v.  Eoi- 
Und  County,  144  N.  Y.  S.  552. 


COURTS. 


See  Bastards;  Charities,  {  43;  Constitution  ' 
I^aw.  i§  56,  70;  Contempt;  Indians,  i  -*T 
Justices  of  the  Peace;  Mortgages,  I  47:' 
Prohibition;  Schools  and  School  Districts,  i 
141;  Taxation,  SS  493,  895;  Trusts,  H  liT. 
200;   WiUs,  S8  698,  706. 

I.  NATTTBE,  EXTENT,  AND  EXEBCISE 
OF   JITBISDICTION   IN    GENEBAL. 

f  14  (N.Y.Sup.)  A  cause  of  action  against  i 
foreign  corporation  for  the  nonconveyanoe  ■  ■ 
land  held  to  accrue  at  the  time  and  place  » 
demand,  which  was  made  at  defendant's  Ic-  - 
office,  so  as  to  entitle  plaintiff,  another  fore'.: 
corporation,  to  sue  under  Code  Civ.  Pro-.-.  » 
1780.— Wrightsville  Hardware  Co.  v.  Ass-  ^ 
Realization  Co.,   144  N.  Y.  S.  991. 

A  suit  for  specific  performance  is  not  ct- 
involving  the  title  to  real  property  within  i-- 
purview  of  Code  Civ.  Proc.  i  1780,  authoriziL: 
an  action  against  a  foreign  corporation  by  :.: 
other  foreign  corporation  on  causes  of  act:  ■ 
arising  within  the  state,  except  where  the  •  ■ 
ject  is  to  affect  the  title  to  real  property  w/.;- 
out  the  state,  the  courts  of  equity  proceeding  .:; 
personam,  and  compelling  conveyances  by  tl'  -' 
control  over  the  person  of  the  defendant.— Id. 

II.   ESTABI.ISHMENT,   OBGAinZA- 

TION,   AND   FROOEDUBE    IN 

GENEBAI,. 

(D)  Ral«a  of  Decinlon,  Adjadledtloaa. 
Oplnionii.  and  Reeords. 

{  87  (N.Y.Sup.)  The  courts  are  bound  by  r.-  • 
ognized  precedents  and  customs,  which  afi>  j- 
corded  legal  effect,  and  by  equitable  prino>-* 
of  abstract  justice,  which  owe  their  biooii:: 
force  to  judicial  decisions. — Continental  Secah- 
ties  Co.  V.  Belmont,  144  N.  Y.  S.  801. 
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§89  (N.T.Snr.)  Precedente  from  the_  civil 
iw  are  binding  on  a  court  of  probate,  in  tlie 
bsence  of  precedents  from  the  common  law. — 
Q  re  Martin's  WUl,  144  N.  Y.  S.  174. 

S  90  (N.T.Sup.)  In  an  action  to  enjoin  de- 
^ndants'  exclasive  use  of  a  atrip  of  land,  where 
he  controlling  facts  were  the  same  as  in  a  pre- 
ious  action  in  respect  to  only  one  of  the  streets 
1  question,  held,  that  the  doctrine  of  stare  de- 
isis  was  of  special  application,  and  that  •the 
efendant  was  entitled  to  its  benefit.— City  of 
Buffalo  V.  Brie  R.  Co,  144  N.  Y.  8.  578. 

V.   COTTBTS   OF   I.TMITED   OR   IHFE- 
BIOR  JURISDICTION. 

$  188  (N.Y.Sup.)  I'nder  Municipal  Court  Act, 

130,  the  seller  may  foreclose  a  lien,  though  the 
ontract  of  sale  provided  that  title  should  re- 
lain  in  him  until  full  payment  of  the  price. — 
Jrueneberg  v.  Schol,  144  N.  Y.  S.  748. 

§  188  (N.Y.Sup.)  Under  Municipal  Court  Act, 

139,  Municipal  Court  heJd  to  have  no  juris- 
iction  of  suit  for  conversion  by  conditional  ven- 
or  against  chattel  mortgagee  of  conditional  pur- 
haser. — Diamond  t.  Rosenblatt,  144  N.  Y.  S. 
TA. 

§  188  (N.Y.Sup.)  Where  plaintiff  recovered  a 
udgment  in  the  Municipal  Court  against  de- 
cndant's  employ^  and  later  obtained  an  order 
n  the  Supreme  Court  for  a  deduction  of  10 
ler  cent,  of  the  debtor's  salary,  under  Code 
Ziv.  Proc.  f  1391,  an  action  to  enforce  such  or- 
ler  was  properly  maintainable  in  the  Munici- 
>al  Court.— Kevc  v.  Columbia  Kid  Hair  Curl- 
rs  Mfg.  Co.,  144  N,  Y.  S.  961. 

S  189  (N.Y.Sup.)  The  Municipal  Court  has  no 
lower  to  reduce  the  time  prescribed  by  Munici- 
>al  Court  Act,  §  254.  for  the  giving  of  notice  of 
,  motion  for  new  trial.— Birns  Express  v.  Fos- 
cr-Scott  Ice  Co.,  144  N.  Y.  S.  683. 

§  189  (N.Y.CityCt.)  A  judgment  for  defendant, 
utered  nt  the  close  of  plaintiff's  case,  held 
inauthorized,  where  defendant  did  not  rest  on 
litiintiiTs  case  or  intrcduce  any  evidence;  the 
>nly  authorized  disposition  being  a  dismissal  of 
he  complaint— Quattrone  v.  Simon,  144  N.  Y. 
!.    10!)4. 

§  190  (N.Y.Sup.)  An  order  of  the  Municipal 
'ourt  of  the  city  of  New  York  denying  plain- 
iff's  motion  to  tax  additional  costs  held  not  an 
i>pealablc  order. — Leczycki  v.  Kuczynski,  144 
*.  Y.  S.  398. 

§  190  (X.Y.Sup.)  Under  Municipal  Court  Act. 

:i2G,  the  Appellate  Division  may  reverse  and 
rant  a  new  trial,  though  the  return  da^  of 
ppfllant's  motion  for  a  new  trial  was  within 
ma  than  the  statutory  time.— Birns  Express  v. 
^oster-Scott  Ice  Co.,  144  N.  Y.  S.  683. 

r.   COURTS  OF  PROBATE  JURISDIC- 
TION. 

§  198  (N.Y.Sur.)  Probate  law  is  a  universal 
jw.  us  a  probate  is  a  proceeding  in  rem. — In 
e  Martin's  WiU,  144  N.  Y.  S.  174. 

g  201  (N.Y.Sup.)  A  surrogate's  court  had  am- 
>le  jurisdiction  in  passing  upon  the  account  of 
testamentary  trustee  to  construe  the  will. — 
)emuth  V.  Kemp.  144  N.  Y.  S.  690. 


»202  (N.I.Sap.)  Since  under  Code  Civ.  Proc. 
§  2533,  pleadings  in  a  surrogate's  court  may  be 
oral,  except  when  he  requires  them  to  be  writ- 
ten, it  was  within  his  discretion  to  refuse  to 
allow  an  intervener  in  a  probate  proceeding  to 
file  an  answer  nunc  pro  tunc  as  of  the  date  of 
the  order  allowing  intervention;  the  interven- 
tion petition  fully  stating  intervener's  claim 
and  she  having  appeared  and  defended. — In  re 
Sheldon,  144  N.  Y.  S.  94. 

VI.   COURTS   OF  AFPEUJiTB  JURIS- 
DICTION. 
<B)  Courts  of  Partloalsr  States. 

f  237  (N.Y.Sup.)  Where  judgment  by  the  Spe- 
cial Term  followed  reversal  by  the  Appellate 
Division,  an  appeal  could  not  be  taken  direct 
to  the  Court  of  Appeals,  but  the  appeal  lay 
only  to  the 'Appellate  Division  and  then  to 
the  Court  of  Appeals. — Vose  v.  Conkling,  144 
N.  Y.  S.  L 

Vn.  UNITED   STATES  COURTS. 

IE)  Proeednre,  and   Adoption   ot  Prnotlee 
of  State  Courts. 

1 343  (N.Y.Sup.)  Where  a  suit  against  a  New 
York  corporation  was  pending  in  a  district  fed- 
eral court  sitting  in  another  state,  the  New 
York  laws  authorizing  the  revival  of  actions 
against  a  receiver  are  inapplicable. — In  re  Peo- 
ple's Surety  Co.  of  New  York,  144  N.  Y.  S. 
131. 

While  the  federal  practice  will  probably  fol- 
low the  local  practice,  if  it  allows  revivor  of 
the  action  against  the  receiver  of  a  dissolved 
corporation,  and  the  action  may  be  revived,  an 
action  based  on  an  act  of  Congress  must  be 
governed  by  the  federal  statutes,  and,  as  they 
do  not  allow  revivor  against  a  receiver,  none  can 
be  had.— Id. 

VIII.   CONCURRENT  AND  CONFUCT- 

ING  JURISDICTION.  AND 

COMITT. 

(B)  State  Courts  and  United  States  Courts. 

§489  (N.Y.Sup.)  Where  a  New  York  corpo- 
ration seeking  a  voluntary  dissolution  was  sure- 
ty on  the  bond  of  a  government  contractor,  and 
Act  Cong.  Feb.  24,  1905,  only  authorized  ma- 
terialmen to  sue  on  the  bond  in  the  federal  Cir- 
cuit Court  of  the  district  where  the  contract 
Avas  performed,  the  materialmen  cannot  after 
dissolution  sue  the  receiver  in  the  New  York 
courts. — In  re  People's  Surety  Co.  of  New 
York,  144  N.  Y.  S.  131. 

COVENANTS. 

See  Injunction,  f  107;   Landlord  and  Tenant,  { 
152;    Sales,  §  391. 

II.    CONSTRUCTION  AND  OPERATION. 

(C)  Covenants  as  to  Cse  ot  Real  Property. 

§51  (N.Y.Suii.)  Pacts  held  not  to  show  ex- 
istence of  restrictive  covenant  by  reason  of  an 
equitable  agreement  between  grantees. — David- 
son V.  Dunham,  144  N.  Y.  S.  489. 
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(D)  CoTeasmto   RnnnlmK   ^rltli   tbe    I<aad. 

1 79  (N.T.Sup.)  Where  a  nniform  improve- 
ment plan  has  been  adopted  for  land  vhich  is 
subdivided  into  lots,  and  the  lota  are  conveyed 
under  deeds  containing  a  restrictive  covenant 
in  conformity  with  such  plan,  the  covenant  is 
enforceable  by  any  grantee  as  against  any  other. 
—Davidson  v.  Dunham,  144  N.  Y.  S.  489. 

Where  some  of  certain  lota  were  conveyed  by 
deeds  restricting  their  use  to  residence  purpos- 
es and  other  lots  were  mortgaged  and  conveyed 
by  instruments  not  containing  such  restrictions, 
the  covenant  when  expressed  was  a  mere  per- 
sonal covenant  between  the  grantor  and  the 
particular  grantee  and  not  enforceable  against 
such  grantor  by  other  grantees. — Id. 

i  79  (N.Y.Sup.)  A  covenant  of  title  in  a  war- 
ranty deed  runs  with  the  land,  so  that  a  subse- 
quent remote  grantee,  injured  by  its  breach, 
may  sue  the  maker. — Tanzer  v.  Bankers'  Land 
&  Mortgage  Corporation,  144  N.  Y.  S.  613. 

CREDIBILITY. 

See  Witpesses,  Sg  324-356. 

CREDITORS. 

See  Assignments  for  Benefit  of  Creditors ;  Cred- 
itors' Suit. 

CREDITORS'  SUIT. 

1 16  (N.Y.Sup.)  Under  Code  Civ.  Proc  H 
1871,  1872,  judgment  creditor's  action  AeM  not 
maintainable  where  debtor  was  nonresident  and 
had  no  office  in  the  state,  the  judgment  was  re- 
covered and  the  judgment  roll  filed  in  Kings 
county,  and  the  only  execution  issued  to  New 
York  county.— Demuth  v.  Kemp,  144  N.  Y.  S. 
690. 

CRIMINAL  LAW. 

See  Burriary;  Conspiracy;  Elections,  S  329; 
False  Pretenses;  Malicious  Prosecuaon,  { 
8;  Perjury. 

VU.  FORMER  JEOPARDT. 

{  176  (N.Y.Sup.)  That  a  committing  magis- 
trate, who  determines  that  a  crime  has  been 
committed  and  that  there  is  sufficient  cause  to 
believe  accused  guilty  thereof,  and  thereupon 
holds  him  to  answer,  errs  in  bis  determination 
of  the  degree  of  the  crime,  does  not  put  an  end 
to  the  prosecution. — People  v.  Pascowiti,  144 
N.  Y.  S.  203. 

The  failure  of  the  grand  jury  to  indict  one 
accused  of  felonious  assault  and  its  reduction 
of  the  crime  to  assault  in  the  third  degree  and 
sending  the  case  to  the  Special  Sessions  is  not 
a  bar  to  a  prosecution  for  the  latter  offense. 
—Id. 

VXn.  PREUMIKART  COMPLAINT, 
AFFIDAVIT.  WARRANT.  EX- 
AMINATION. COMMITMENT, 
AND  BUMMART  TRIAI.. 

S250  (N.Y.CcCt.)  Defendant  could  not 
waive  the  reading  of  a  charge  to  him,  or  the 
requirement  that  he  plead  as  required  by  Code 
Cr.  Proc.  i  699,  in  cases  where  the  Courts  of 
Special  Sessions  have  jurisdiction  and  defend- 


ant is  bronc^t  before  a  justice,  br  informaUy 
giving  an  undertaking  approved  by  the  city 
judge  and  filed  with  the  justice,  ana  appear  by 
attorney  only  on  the  day  set  for  trial;  sec- 
tions 297,  366,  and  473,  only  applying  to  courts 
of  record. — People  ex  kL  Uall  v.  Uunaon,  lH 
N.  Y.  S.  1081. 

X.  EVIDENOE. 

(J)  Testlmoar  of  AeeompUcea  aiiA   Co4e- 
feadantii. 

1511  (N.Y.Sup.)  In  a  prosecution  for  bur- 
glary, facts  ]ield  to  sufficiently  corroborate  the 
evidence  of  an  aocompUoe,  to  sostain  a  convic- 
tion.—People  V.  Walton,  144  N.  Y.  S.  308l 

CRUELTY. 

See  Divorce,  |  27. 

CUSTOMS  AND  USAGES. 

See  Shipping,  {  172. 

§  15  (N.Y.Sup.)  License  to  produce  play  not 
specifying  whether  it  was  exclusive  or  not  held 
not  ambiguous  so  as  to  throw  the  harden  on  the 
licensor  to  show  that  it  was  not  exclusive,  be- 
cause of  the  existence  of  a  custom. — ^Hart  t. 
Cort,  144  N.  Y.  S.  627. 

i  19  (N.Y.Sup.)  One  to  whom  a  license  to 
produce  a  play  was  granted,  who  relied  on  a 
custom  that  such  licenses  were  exclosiye,  had 
the  burden  of  showing  the  existence  of  such  a 
well-known  custom  that  the  parties  nanst  have 
contracted '  with  the  intent  that  it  would  apply 
to  their  contract— Hart  ▼.  Cort,  144  N.  Y.  S. 
627. 

CY  PRES  DOCTRINE 

See  Charities,  1 37. 

DAMAGES. 

See  Appeal  J  1068;  Chattel  Mortgages,  |  176: 
Death,  §  92;  Injunction,  {  239;  Landlord  and 
Tenant,  §  48;  Master  and  Servant,  f  41: 
Municipal  Corporations,  i  402;  Salea,  ({  370- 
384,  405,  417;  Shippina,  |  184;  Trover  and 
Conversion,  |{  42,  63;-  Vendor  and  Purchaser, 
§  351. 

Vni.  PZ.EADINO.  EVIDENCE,   AND 
ASSESSMENT. 
(B)  BlTMeaee. 

I  185  (N.Y.Sup.)  In  action  for  death  of  em- 
ployg  who  suffered  a  fracture  of  the  skull  and 
subsequently  died  of  tnbercuIosiB,  evidence  as 
to  whether  the  tubercolods  was  caused  by  the 
injury  held  to  sustain  a  verdict  for  plaintiff.— 
Coleman  t.  Buggles-Bobinson  Co.,  144  N.  Y.  S. 
272. 

DEATH. 

See  Costs,  1 164;  Damages;  Master  and  Serv- 
ant, §§  265.  276,  278,  286,  289,  330;  Street 
BaHroads,  f  114. 

n.  ACTIONS    FOR    OAUSINO   DEATH. 

(D)  PleadlnB    maA   KvldeBee. 

§51  (N.Y.Sup.)  A  complaint  for  wronefd 
death  under  the  Death  Act  failing  to  show  that 
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action  waa  inatitnted  within  the  fltatntory  pe- 
riod )teld  not  to  state  a  cause  of  action. — ^Sfaar- 
row  V.  Inland  lines,  144  N.  Y.  S.  66. 

§57  (N.Y.Snp.)  Where  the  complaint,  in  an 
action  for  the  wrongful  death,  specified  the  neg- 
ligence relied  on,  recovery  cannot  be  predicat- 
ed on  another  act  of  neghgence  not  charged  in 
the  notice  served  or  in  the  complaint  as  limit- 
ed bv  the  bill  of  particulars.— McCabe  v.  Car- 
ter &  Weekes  Stevedoring  Co.,  144  N.  T.  S. 
247. 

(B)  JiKakmKKU,  Forfeiture,   or   Ftae. 

892  (N.Y.Snp.)  Despite  Code  Civ.  Proc.  { 
1904,  in  an  action  in  the  state  court,  no  inter- 
est can  be  added  to  a  verdict  recovered  for  the 
'wrongful  death  of  an  employ^  under  the  fed- 
eral Employer's  Liability  Act.— Norton  v.  Erie 
R.  Co.,  144  N.  Y.  S.  656. 

DEBTOR  AND  CREDITOR. 

See    Assignments    for    Benefit    of   Creditors; 
Creditors'  Suit 

DECEDENTS. 

See  Witnesses,  {  169. 

DECLARATION. 


See  Pleading. 


DEDICATION. 


X.  NATURE  AMD  BEQUI8ITE8. 

S  19  (N.Y.Snp.)  Streets  shown  upon  a  map 
filed  and  recorded  by  the  owners,  and  with  rrf 
erence  to  which  lots  therein  were  conveyed, 
were  thereby  dedicated  as  such  to  the  public- 
City  of  Buffalo  V.  Brie  R.  Co.,  144  N.  Y.  S 
578. 

Where  a  map  made  and  recorded  by  ownert 
did  not  confer  on  the  public  the  right  to  cross 
a  strip  known  as  the  "canal  strip,"  the  fact 
that  the  proposed  canal  was  never  in  fact  con- 
structed did  not  change  the  situation  or  en- 
large the  rights  of  the  public  therein. — Id. 

§  44  (N.Y.Sup.)  Evidence,  in  an  action  by  r 
city  to  enjoin  defendant  railroad's  use  of  a 
strip  obstructing  several  streets,  held  not  to 
show  that  it  was  the  intention  of  the  owner: 
to  carry  each  of  five  streets  over  and  across  thr 
strip,  but  to  show  a  reservation  thereof  as 
against  any  right  of  crossing  by  the  public- 
City  of  Buffalo  V.  Erie  R.  Co.,  144  N.  Y.  S 
578. 

n.  OPERATION  AND   EFFECT. 

§53  (N.Y.Snp.)  Where  it  appeared  that, 
though  by  Laws  1784,  c.  56,  the  city  of  New 
York  was  authorized  to  acquire  the  fee  of  Cort- 
landt  street,  there  was  simply  a  common-law 
dedication  of  the  street  to  the  city,  the  fee  re- 
mained in  the  abutting  owner  burdened  with  a 
public  easement. — Appleton  v.  City  of  New 
York,  144  N.  Y.  S.  138. 


DEEDS. 

See  Acknowledgment;  Covenants;  Mortgages,. 
i  554;  Trusts,  «  135,  153. 

TV.  PI.EADINO  AND  EVIDENCE. 

§  199  (N.Y.Sup.)  In  an  action  to  set  aside  m 
'Jeed  for  forgery,  the  record  of  prior  litigation 
between  defendant  and  others,  in  which  she  at- 
tempted to  obtain  property  In  controversy,  AeM 
inadmissible.— Harding  v.  Conlon,  144  N.  Y.  S. 
063. 

DEUY. 

See  Carriers,  {|  99,  100;   Payment,  {{  66,  89. 

DELIVERY. 

See  Carriers,  i(  99,  100;  Insurance,  i  136; 
Sales,  U   16),  179;   Shipping,  {(  172-184. 

DEMAND. 

See  Pleading,  {  377. 

DEMURRAGE 

See  Shipping,  §§  172-184. 

DEMURRER. 

See  Pleading,  {  182. 

DENIALS. 

See  Pleading,  {$  121-129. 

DEPOSITIONS. 

See  Wills,  {  164. 

{46  (N.Y.Snp.)  Though  all  pertinent  ques- 
tions may  be  inserted  is  a  commission,  nnder 
Code  Civ.  Proc.  {  892,  yet,  if  an  interrogatory 
is  challenged,  the  inserting  party  is  bound  to 
show  pertinency.— In  re  Hernandez's  Will,  144 
N.  Y.  S.  160. 

DEPOSITS. 

See  Banks  and  Banking,  S§  130,  156,  301,  306; 
Gifts,  I  30;  Insane  Persons,  S  45;  Landlord 
and  Tenant,  »  22,  184. 

DERRICKS. 

See  Master  and  Servant,  i|  117,  127,  129. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators;  Taxation, 
§i  867-000;   Wills. 

n.  PERSONS  ENTITXJiD  AND  THEIR 
RESPECTIVE  SHARES. 
(A)  Heirs  amd  Hext  of  Kin. 

;  35  (N.Y.Sur.)  Under  Decedent  Estate  Law, 
i  90,  held,  that  decedent's  half-sister  by  the 
same  father  could  not  inherit  directly  from  de- 
cedent or  decedent's  brother  any  part  of  the 
interests  devised  to  them  by  their  mother's 
will  but  could  share  in  the  interest  inherited  by 
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decedent  from  her  brother. — In  re  Simpson's 
Estate,  144  N.  Y.  S.  1099. 

Under  Decedent  Estate  Law,  held  .that  after 
sale  of  realty  devised  with  a  power  to  the  ex- 
ecutrix to  sell,  the  devisee's  interest  was.  in  the 
proceeds  as  personalty,  and  hence  that  on  her 
death  a  stepsister  toolc  a  distributive  share  of 
such  interest  when  payable,  though  the  land 
was  devised  to  decedent  by  one  with  whose 
blood  the  stepsister  was  not  connected. — ^Id. 

8  47  (N.Y.Sup.)  Under  Decedent  Estate  Law, 
S  26,  a  child  bom  after  the  making  of  a  will, 
it'  unprovided  for,  may  claim  a  child's  portion 
of  the  estate. — Raymond  v.  George  Junior  Ke- 
pubUc  Aas'n,  144  N.  Y.  8.  98. 

DESCRIPTION. 

See  Insurance,  ft  163,  666;   Names;  Wills,  {J 
529-532. 

DESERTION. 

See  Divorce,  {  87. 

DEVISES. 

See  WillB. 

DILIGENCE. 

See  Specific  Performance,  §  9^ 

DIRECTORS. 

See  Corporations,  {|  807,  816-32a 

DISCHARGE. 

See  Master  and  Servant,  fS  20-41,  341;    Re- 
lease. 

DISCOVERY. 

n.  UNDER  STATUTOKT  PROVI- 
SIONS. 

(A)  Interrosatorleri    and    Bxnmlnation    of 

Parties  and   of   Otber    Pervons. 

{40  (N.T.Sup.)  Defendants  are  not  entitled 
to  a  discovery  relating  solely  to  matters  upon 
which  the  plaintiff  has  the  burden  of  proof  be- 
fore he  can  have  any  relief  in  the  action. — Yel- 
low Taiicab  Co.  v.  Gaynor,  144  N.  X.  S.  599. 

(B)  Production    and    Inspection   of   'Wrlt- 

Intsm  and  of   Otber  Matter*. 

§  86  (N.T.Sup.)  In  advertiser's  action  against 
publisher  on  contract  for  rebate  if  circulation 
was  found  less  than  stated  and  authorizing  ex- 
amination of  publisher's  books  by  advertiser, 
advertiser  held  entitled  to  such  an  examination 
before  framing  its  complaint.— Cream  of  Wheat 
Co.  V.  American  Home  Magazine  Co.,  144  N.  i. 
S   873 

Advertiser  held  entitled  to  examine  publisher's 
books  to  ascertain  whether  the  circulation 
amounted  to  that  specified  in  the  contract  and 
not  to  make  copies  of  the  publisher's  agreements 
with  other  parties.— Id. 

S  89  (N.  Y.  Sup.)  In  action  on  contract 
which  authorized  inspection  of  defendant's  books 
by  plaintiff,  where  expert  accountant  swore 
positively  that  it  would  be  necessary  to  examine 
all  the  records  enumerated  by  plaintifiE  on  liis 


application  for  an  inspection,  held,  that  the 
court  could  not  limit  the  scope  of  the  inspection. 
—Cream  of  Wheat  Co.  v.  American  Home  Mag- 
azine Co.,  144  N.  Y.  S.  873. 

DISCRETION  OF  COURT. 

See  Appeal,  {  960;  Contempt,  S  70;  Trover 
and  Conversion,  S  53;   WiUs,  §  215. 

DISMISSAL  AND  NONSUIT. 

See  Appeal,  S§  781,  799,  927;  Justices  of  the 
Peace,  §  190;  Lis  Pendens,  S  20;  Partner- 
ship, {  296;  Pleading,  i  345;  Trial,  i§  159, 
165. 

H.  IKVOtUNTARY. 

{  71  (N.Y.Sup.)  Where  it  is  moved  to  dismiss 
a  complaint  for  unreasonable  neglect  to  prose- 
cute, the  burden  of  establishing  sufficient  and 
reasonable  grounds  for  delay  is  upon  the  plain- 
tiff.—MacDonneU  V.  Press  Pub.  Co.,  144  N.  Y. 
S.  916. 

DISSOLUTION. 

See  Corporations,  Si  610-622;  Partnership,  i 
296. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Officers,  {$  9,  69. 

DIVIDENDS. 

See  Trusts,  {  272. 


See  Payment,  { 


DIVORCE. 

(6;  Trusts,  §  151. 


H.   GROUNDS. 

§  27  (N.Y.Sup.)  Mere  impulsive  acts  at  long 
intervals  of  time  do  not  constitute  cruel  and 
inhuman  treatment  justifying  a  separation  with- 
in Code  Civ.  Proc.  §  l762;  cruelty  involving 
the  idea  of  wantonness  and  willfulness. — Reb- 
stock  V.  Rebstock,  144  N.  Y.  S.  289. 

Code  Civ.  Proc.  §  1762,  subd.  2,  authorizing 
separation  for  conduct  rendering  it  unsafe  and 
improper  for  plaintiff  and  defendant  to  cohabit 
held  intended  for  the  protection  of  the  wife  and 
not  of  the  husband. — Id. 

f  37  (N.Y.Sup.)  An  abandonment  justifying 
a  separation  under  Code  Civ.  Proc.  {  1762,  is  a 
voluntary  separation  without  justification  with 
the  intention  of  not  returning. — Rebstock  v. 
Rebstock,  144  N.  Y.  S.  289. 

m.  DEFENSES. 

1 48  (N.Y.Sup.)  Condemnation  of  '  a  dirorce- 
able  offense  by  a  spouse  is  favored  by  law. — 
Bishop  V.  Bishop,  144  N.  Y.  a.  143. 

IV.  JURISDICTION.   PROCEEDINGS, 
AND  REUEP. 

(C)  Pleading- 

§93  (N.Y.Sup.)  Under  Code  Civ.  Proc  { 
1764,  the  complaint  in  an  action  for  a  separa- 
tion is  insufficient  if  not  certain  as  to  the  na- 
ture and  circumstances  or  as  to  the  time  and 
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place  of  eacb  of  miscondnct  aDeged.— Bebstock 
T.  Rebstock,  144  N.  T.  S.  289. 

Complaint  allaging  tbat  wife  tbrew  a  frying 
pan  at  plaintiff  without  further  alleging  the 
circumstances  held  insufficient  as  statement  of 
cruel  and  inhuman  treatment. — Id. 

Complaint  which  failed  to  allege  that  the  act 
complained  of  was  not  induced  oy  some  overt 
act  or  insulting  language  on  plaintiff's  part 
held  insuflScieAt  to  state  a  cause  of  action  for 
cruel  and  inhuman  treatment — Id. 

In  a  husband's  action  for  a  separation  be- 
cause of  conduct  rendering  it  unsafe  and  im- 
proper for  blm  to  cohabit  with  his  wife,  com- 
plaint held  insufficient  to  state  a  cause  of  ac- 
tion.— Id. 

Complaint  held  not  to  show  an  abandonment 
as  it  showed  a  promise  to  return  from  one  of  the 
tripe  alleged  and  failed  to  show  that  the  others 
were  without  cause  or  against  the  husband's 
consent  or  that  defendant  did  not  return. — Id. 

Complaint  held  insufficient  as  it  did  not  show 
tbat  the  wife  left  without  justification  or  with 
no  intention  of  returning,  and  under  Code  Civ. 
Proc.  i  1764,  it  could  not  be  helped  oat  by 
intendment. — Id. 

I  101  (N.Y.Sup.)  An  answer,  in  an  action  for 
separation,  wbich  alleged  as  a  further  separate 
and  distinct  defease  that  plaintiff  had  commit- 
ted adultery,  end  demanded  judgment  of  dis- 
missal, was  not  a  counterclaim,  since  it  was  not 
specifically  denominated  such,  nor  did  it  pray 
for  affirmative  relief. — Wise  v.  Wise,  144  N,  Y. 
S.  649. 

IE)   DlsBtlssal,  Trial  or  HearluK,  and  New 
Trial. 

S  144  (N.Y.Sup.)  Code  Civ.  Proc.  {  1757,  giv- 
ing to  either  party  the  right  to  have  the  issues 
of  adultery  tried  by  a  jury,  applies  only  to  ac- 
tions for  divorce,  and  not  to  an  action  for  sei>- 
aration.— Wise  v.  Wise,  144  N.  Y.  S.  649. 

While  Code  Civ.  Proc.  §  1757,  providing  for  a 
jury  trial  of  the  issues  of  adultery,  applies 
only  to  actions  for  divorce,  yet  as  a  defendant 
can,  under  Code  Civ.  Proc.  {  1770,  in  an  ac- 
tion for  separation,  set  up  by  counterclaim  the 
plaintiff's  adultery  and  demand  absolute  di- 
vorce, he  is  entitled  to  a  Jury  trial  of  such  is- 
sues.— ^Id. 

(F)  Jndflnnent  or  Decree. 

f  156  (N.X.Sup.)  A  plaintiff  who  has  obtain- 
ed an  interlocutory  judgment  of  divorce  cannot 
be  compelled  by  defendant  to  have  a  final  judg- 
ment entered,  but  must  either  have  such  judg- 
ment entered  or  have  the  interlocutory  judg- 
ment vacated.— Bishop  v.  Bishop,  144  N.  Y.  8. 
143. 

i  165  (N.Y.Snp.)  While  either  a  final  judg- 
ment of  divorce  should  be  entered  or  the  in- 
terlocutory judgment  obtained  be  vacated,  the 
interlocutory  judgment  must  be  vacated  with- 
out prejudice,  and  the  unsuccessful  party  is 
not  entitled  to  have  all  the  money  paid  there- 
under for  maintenance  and  counsel  fees  return- 
ed to  him  on  its  vacation. — Bishop  v.  Bishop, 
144  N.  Y.  8.  143. 


(O)  A»pe»I. 

S.182  (N:.Y.Sup.)  a  wife,  defendant  in  divorce, 
whose  counterclaim,  asking  a  separation  on  the 
ground  of  abandonment,  was  sustained,  was 
entitled,  pending  the  husband's  appeal  there- 
from, to  an  allowance  for  the  purposes  of  the 
appeal,  and  also  for  any  past  expenses,  the 
payment  of  wbich  might  be  necessary  to  ena- 
ble her  to  protect  her  rights.— Miller  v.  MUler, 
144  N.  Y.  8.  278. 

V.  AUMOirr,  AIXOWAHCES,  Ain>' 
DISPOSI'nON   OF  PROPERTY. 

S  255  (N.Y.Sup.)  Orders  awarding  alimony 
held  conclusive  that  the  sum  allowed  was  a 
reasonable  sum  for  the  wife's  support  in  a  suit 
to  apply  surplus  income  from  the  trust  of 
which  the  husband  was  beneficiary  to  a  judg- 
ment against  him. — ^Demuth  v.  Kemp,  144  N.  Y. 
S.  690. 

§•264  (N.Y.Sup.)  Under  Code  Civ.  Proc  § 
2458,  relating  to  supplementary  proceedings, 
held,  that  a  wife  might  move  without  notice  to 
have  the  decree  for  alimony  on  which  many  in- 
stallments were  due  put  in  form  for  execution 
thereon,  that  an  order  for  supplementary  pro- 
ceedings might  issue. — In  re  Donovan,  144  N. 
Y.  8.  280. 

8  277  (N.Y.Sup.)  Evidence,  in  an  action  for 
arrears  of  alimony  from  the  date  of  a  judgment 
rendered  more  than  40  years  prior  to  suit,  held 
to  show  tbat  plaintiff  executed  an  agreement 
releasing  her  husband  from  liability  under  such 
judgment. — Van  Ness  t.  Ransom,  144  N.  Y.  8. 
420. 

DOCUMENTARY  EVIDENCL 

See  Evidence,  {§  351-376. 

DOMICILE. 

See  Taxation,  H  867,  893. 

1 1  (N.Y.Sur.)  The  principle  of  domicile, 
when  applied  to  the  conflicting  pretensions  of 
the  internal  laws  of  different  sovereign  states, 
is  a  part  of  private  international  law ;  but 
when  applied  to  the  conflicting  pretensions  oi 
imperfectly  sovereign  states  of  the  same  em- 
pire, it  is  more  properly  classed  as  under  con- 
flict of  laws.— In  re  Grant's  Estate,  144  N.  Y. 
8.  567. 

In  administrative  matters,  the  sovereign  states 
of  the  federal  union  will  ihter  se  determine, 
each  for  itself,  the  principle  of  domicile  which 
it  will  enforce. — Id. 

§2  (N.Y.Sur.)  "Domicile"  is  a  modem  doc- 
trine quite  distinct  from  residence,  and  applies 
to  a  person's  location  within  a  sovereign  state  or 
territory  and  not  to  his  residence  in  a  particu- 
lar city  or  town,  and  consists  of  both  animus 
and  factum.— In  re  Grant's  Estate,  144  N.  Y.  8. 
567. 

§  4  (N.Y.Sur.)  Where  a  person  abandons  his 
former  domicile  of  choice  and,  with  intent  to 
take  up  a  new  domicile  of  choice,  starts  toward 
the  new,  the  change  of  domicile  takes  place  the 
moment  he  puts  himself  in  motion,  though,  if 
the  domicile  left  is  the  domicile  of  origin,  proof 
of  arrival  at  the  new  domicile  must  be  made 
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in  order  to  constitute  a  change.— In  re  Orant'a 
Estate,  144  N.  Y.   S.  567. 

A  domicile  of  choice  may  cease  withont  a 
new  domicile  of  choice  being  acquired. — Id. 

When  a  domicile  acquired  by  choice  has  been 
abandoned,  the  intention  may  be  limited  to  such 
abandonment  and  the  domidle  of  origin  be  re- 
acquired by  reverter.— Id. 

§  5  (N.Y.Sur.)  In  general  the  domicile  of  mil- 
itary and  other  officers  is  fixed  by  the  law  of 
ciTilized  nations  at  the  place  where  their  func- 
tions must  be  discharged.— In  re  Grant's  Estate, 
144  N.  Y.  S.  667. 

The  domicile  of  testator,  a  major  general  in 
the  United  States  army,  at  the  time  of  his  death 
held  to  be  within  federal  territory,  to  wit,  Gov- 
ernor's Island ;  and  hence  his  estate  was  not 
subject  to  transfer  taxation  under  the  laws  of 
New   York— Id. 

That  New  York  has  concurrent  jurisdiction 
with  the  federal  authorities  in  certain  instances 
at  Governor's  Island  does  not  make  such  island 
the  less  federal  territory,  so  that  a  citizen  may 
have  a  domicile  there  as  contradistinguished 
from  a  domicile  in  New  York. — Id. 

DRAINS. 

See  Waters  and  Water  Conrses,  {  126. 

DRAMSHOPS. 

See  Intoxicating  liquors. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  H  277,  278. 

DURESS. 

See  Payment,  {{  87,  88. 

EARNEST  MONEY. 

See  Vendor  and  Purchaser,  {{  320,  33S. 

EASEMENTS. 

See  Eminent  Domain,  {  90;  Becords,  |  8. 

EJECTION. 

'  See  Carriers,  |  356. 

ELECTION  OF  REMEDIES. 

See  Pleading,  §  249. 

{2  (N.Y.Sup.)  Where  defendant  by  his  fraud 
and  duress  induced  plaintiff  to  compromise  his 
claim  for  less  than  was  due  him,  plaintiff  has 
an  election  of  remedies  between  tort  and  con- 
tract.—Frankel  v.  Dinitz,  144  N.  Y.  8,  770, 

ELECTIONS. 

rV.   Q1TAX.IFICATIONS  OF  VOTERS. 

§72  (N.Y.Sup.)  The  word  "residence,"  as 
used  in  Election  Law,  §  162,  and  Penal  Law, 
I  752,  is  synonymous  with  "domicile,"  and 
means  not  only  intention  to  reside  in  a  fixed 
place,  but  also  personal  presence  in  that  place, 
coupled  with  conduct  indicative  off  such  inten- 


tion.—People  ex  reL  DriscoQ  t.  Bender,  144  N. 
Y.  S.  145. 

VX  NOUIHATIONS   AHB  PBIMABT 
ELECTIONS. 

i  126  (N.Y.Sup.)  Intention  of  a  committee  of 
a  political  par^  not  to  nominate  a  candidate 
for  Justice  of  the  Supreme  Court  and  rules  of 
the  party  that  only  a  Socialist  can  be  a  can- 
didate of  that  party  cannot  prevent  a  person 
duly  enrolled  with  that  party  from  voting  at  s 
primary  for  whomsoever  he  pleases  as  a  candi- 
date of  the  party  for  justice  of  such  office.— In 
re  Sweeney,  144  N.  Y.  S.  60. 

I  154  (N.Y.Sup.)  While  commissioners  of 
election  act  ministerially  and  have  no  power  to 
decide  that  ballots  with  merely  similar  names 
were  intended  for  the  same  candidate,  yet  io 
proceedings  for  judicial  review  authorized  by 
Election  Law  (Laws  1911,  c.  891)  i  56.  the 
court  may  determine  the  intent  of  the  voter  in 
designating  his  choice.— In  re  Sweeney,  144  N. 
Y.  S.  60. 

XI.  VIOLATIONS  OF  EXXOTIOH  LAWS. 

S'329  (N.Y.Sup.)  Evidence  held  to  justify  a 
finding  that  accused  registered  from  a  place 
of  abode  and  in  an:  election  district  in  which 
he  did  not  reside,  in  violation  of  Penal  Law,  I 
752,  making  such  act  a  felony.— People  ex  rel 
Driscoll  V.  Bender,  144  N.  Y.  a  145. 

ELEVATORS. 

See  Master  and  Servant,  if  117,  281. 

EMINENT  DOMAIN. 

See  Attorney  and  Client,  I  182;   Evidence,  | 
142;    Municipal  Corporations,  H  402-483. 

I.  NATURE.  EXTENT.  AND  DEI£6A> 
TION  OF.POWKK. 

1 2  (N.Y.Co.Ct.)  That  the  ordinance,  upon 
which  proceedings  to  condemn  land  for  street 
purposes  were  based,  required  the  entire  cost 
and  compensation  to  be  paid 'by  the  owners  of 
the  land  taken,  held  not  a  taking  of  private 
property  for  public  use  without  adequate  com- 
pensation, but  was  an  exercise  of  the  power 
of  taxation. — In  re  Tlniversity  Ave.  in  City  of 
Boohester,  144  N.  Y.  S.  1086. 

I  19  (N.Y.Co.Ct)  Private  property  taken  for 
a  street  is  taken  for  a  public  use,  though  it  b« 
a  mere  cul-de-sac— In  re  University  Ave.  in 
City  of  Rochester,  144  N.  Y.  S.  1086. 

1 47  (N.Y.Co.Ct)  Lands  once  acquired  for 
public  use  cannot  ordinarily  be  condemned  for 
another  public  use,  unless  the  intention  of  the 
Legislature  that  lands  shall  be  so  taken  U 
shown  by  express  terms  or  necessary  implica- 
tion.— In  re  University  Ave.  in  City  of  Roches- 
ter, 144  N.  Y.  S.  1086. 

§66  (N.Y.Co.Ct)  Where  the  uses  to  which 
property  sought  to  be  condemned  is  to  be  put 
are  in  fact  public,  the  necessity  of  takin; 
same,  the  instrumentalities  to  be  used  and  thr 
extent  to  which  rights  therein  shall  be  delegated 
pertain  to  the  legislative  branch  of  the  govern- 
ment; but  the  questions  whether  the  uses  are 
in  fact  such  as  to  justify  the  taking   by  con- 
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demnation  1«  a  Jndidal  qnestioii  for  the  courts. 
—In  re  UniTerrity  Ave.  in  C&tj  of  Bodiester, 
144  N.  X.  8.  1086. 

H.  COMPENSATION. 

(A)  ITieeeBBlty   and  Boflelenoy  In   General. 

1 71  (N.y.Sap.)  Law8  1905,  c  723,  effectiTe 
June  3d,  construed  in  view  of  sections  2  and 
3,  and  providing  for  the  estabUabment  of  a 
state  water  commission,  eta,  held  independent  of 
Laws  1905,  cc.  724,  725,  so  tbat  they  should 
not  be  construed  together  in  determining  the 
right  of  an  owner  to  damages  for  property  tak- 
en for  such  water  snpply. — In  re  Board  of  Wa- 
ter Supply  of  City  of  New  York,  144  N.  X.  S. 
373. 

(B)  Talctnar      or      Injarlngr      Fropertr      as 

Groand  tor  Contpensatlon. 

{  90  (N.y.Sap.)  An  easement  for  a  tunnel  un- 
der plaintiffs'  land,  200  feet  below  the  surface, 
held  not  an  incumbrance  within  the  law  pro- 
hibiting trustees  from  loaning  money  on  in- 
cambered  real  estate,  and  the  owners  are  not 
entitled,  upon  the  condemnation  of  the  ease- 
ment, to  an  award  for  damages  to  the  market- 
ability of  their  title.— In  re  Tunnel  St  in  City 
of  New  York,  144  N.  X.  8.  1002. 

(O)  Heaaare  and  Amoant. 

S  134  (N.Y.Sup.)  Neither  the  value  of  the 
land  for  a  railroad  station,  where  it  was  not 
particularly  adapted  to  that  purpose  but  was 
only  located  near  the  line  of  the  railroad,  nor 
the  value  of  the  land  as  near  to  the  point  where 
a  station  would  be  established,  can  be  consid- 
ered in  estimating  the  owner's  damage. — ^New 
York  Cent  &  H.  B.  B.  Co.  v.  Mills.  144  N.  Y. 
S.  646. 

(D)  Persons  Bntltled  and  Faynieat. 

§  152  (N.Y.Sup.)  Under  Laws  1905,  c.  724, 
{{  12,  19,  42,  as  originally  enacted,  and  as 
amended  by  Laws  1906,  c.  314,  and  section  25, 
held,  that  a  claimant  who  owned  an  equitable 
interest  in  land  already  taken  and  compensated 
for  to  the  owner  was  not  entitled  to  separate 
damages  for  the  destruction  of  his  business 
thereon  by  the  taking  of  the  land  under  sec- 
tion 42,  as  amended,  since  such  damage  must 
have  been  compensated  for  on  the  taking  of 
the  land.— In  re  Board  of  Water  Supply  of  City 
of  New  York,  144  N.  Y.  S.  373. 

m.  PROCEEDINOS    TO   TAKE   PROF- 
EBTT  AND  ASSESS  COM- 
PENSATION. 

{  167  (N.Y.Sup.)  Under  the  Constitution  and 
statutes,  the  just  compensation  to  be  paid  to 
owners  whose  property  is  condemned  by  the 
city  must  ultimately  be  determined  by  the  com- 
missioners of  estimate. — In  re  Fast  161st  Street 
in  City  of  New  York,  144  N.  Y.  S.  717. 

i  170  (N.Y.Co.Ct)  Communications  and  con- 
Teraations  had  between  a  landowner  and  the 
commissioner  of  public  works  held  a  sufficient 
compliance  with  a  provision  of  the  city  charter 
makin|;  negotiations  to  purchase  the  property  a 
condition  precedent  to  the  city's  right  to  con- 


demn for  street  purposes.— In  re  University 
Ave.  in  City  of  Bochester,  144  N.  Y.  S.  1086. 

SimpljT  mailing  a  letter  to  the  property  owner 
without  knowing  whether  it  reached  him,  with 
no  further  attempt  to  purchase  the  property, 
was  not  sufficient  as  negotiations  to  purchase  a 
precedent  to  the  city's  right  to  condemn  land 
for  street  pucposes. — Id. 

A  city  which,  after  passage  of  an  ordinance 
authorizing  a  street  improvement,  delayed  5^ 
years  to  file  the  map  of  it,  during  which  the 
land  was  sold  to  one  having  no  knowledge  of 
the  city's  purpose,  held  not  entitled  to  proceed 
with  the  condemnation  without  first  attempting 
to  purchase  the  land  from  such  buyer  pursuant 
to  a  charter  provision  making  negotiations  to 
purchase  a  prerequisite  to  condemn. — Id. 

t  171  (N.Y.Co.Ct)  That  the  owner  of  land 
sought  to  )>e  taken  for  street  purposes  had  en- 
tered into  a  prior  agreement  with  a  railroad 
company  relative  to  such  land  held  not  to  in- 
validate the  condemnation  proceedings. — In  re 
University  Ave.  in  City  of  Bochester,  144  N. 
Y.  S.  1086. 

Merely  that  there  had  been  a  delay  of  several 
years  in  finishing  proceedings  begun  to  condemn 
land  for  street  purposes  did  not  show  such  ba^ 
faith  on  the  part  of  the  city  as  to  invalidate  the 
proceedings. — ^Id. 

I  188  (N.Y.Sup.)  Under  Code  Civ.  Proc.  $ 
3380,  authorizing  petitioner  in  condemnation 
proceedings  to  enter  immediately  when  neces- 
sary, on  making  deposit  held,  that  the  mere 
statement  in  petitioner's  affidavit  that  imme- 
diate possession  was  necessary  because  of  the 
condition  of  the  work,  without  setting  forth 
facts,  was  not  sufficient  to  authorise  such  en- 
try.--Central  New  England  By.  Co.  v.  Whittley, 
144  N.  Y.  S.  270. 

Upon  motion  for  immediate  possession  of 
land,  as  authorized  by  Code  Civ.  Proc,  I  3380, 
where  the  answer  stated  no  value,  but  the  affi- 
davit opposing  the  motion  claimed  a  valuation 
of  $14,000,  the  court  was  not  authorized  to 
grant  such  possession,  except  upon  deposit  of 
that  sum. — Id. 

i  198  (N.Y.Co.Ct)  A    city    charter    held    to 

make  a  provision  sufficient  to  comply  with  the 
constitutional  requirements  for  a  hearing  before 
a  competent  and  impartial  tribunal  upon  the 
question  of  the  necessity  of  taking  land  for  a 
street  and  whether  the  taking  was  for  public 
purposes. — ^In  re  University  Ave.  in  City  of 
Bochester,  144  N.  Y.  S.  1086. 

{226  (N.Y.Co.Ct.)  Bochester  City  Charter, 
requiring  notice  of  application  for  appointment 
of  commissioners  of  appraisal  to  be  served  on 
the  owners  of  the  property  sought  to  be  taken, 
held  not  to  require  notice  to  a  railroad  com- 
pany where  there  was  nothing  in  the  ordinance 
or  any  of  the  papers  to  show  that  the  city  in- 
tended to  take  any  of  its  land. — In  re  Univer- 
sity Ave.  in  City  of  Bochester,  144  N.  Y.  S. 
1086. 

On  an  application  of  commissioners  to  ap- 
praise land  sought  to  be  taken  for  street  pur- 
poses, owners  of  land  could  not  avail  themselves 
of  a  failure  to  give  a  third  person  notice  of  the 
application.— Id. 
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1237  (N.y.Sup.)  The  determination  o(  com- 
missionera  of  estimate  on  questions  of  valuation 
is  not  final,  and  the  court  is  not  obliged  to  con- 
firm their  reports,  if  inequitable  and  unjust.— 
In  re  East  16l8t  Street  m  City  of  Mew  Tork, 
144  N.  Y.  S.  717. 

Under  Greater  New  York  Charter  fLaws 
1901,  c.  466)  §  088,  held  that,  where  testimony 
offered  by  a  party  did  not  show  any  reasonable 
basis  for  the  award  claimed  to  constitute  just 
compensation,  objections  to  the  report  should 
have  been  sustained  and  new  commissioners  ap- 
pointed.— Id. 

§  238  (N.Y.Sup.)  A  court  of  review  will  not 
reverse  the  determination  of  the  commissioners 
of  estimate  for  errors  in  exclusion  of  evidence, 
unless  they  have  proceeded  upon  a  wrong  prin- 
ciple or  theory  to  the  prejudice  of  the  appellant. 
—In  re  East  161st  Street  in  City  of  New  York, 
144  N.  Y.  S.  717. 

§  245  (N.Y.Sup.)  In  condemnation  proceed- 
ings tlie  right  to  an  award  does  not  vest  in  the 
owner  of  the  property  until  his  title  is  divested. 
—In  re  Scheler,  144  N.  Y.  S.  882. 

1 247  (N.Y.Sup.)  Under  Greater  New  York 
Charter,  {  824,  relating  to  the  taking  of  dock 
property,  section  822,  making  the  law  as  to  the 
taking  or  property  for  streets  applicable  there- 
to, and  section  1001,  suspending  interest  on 
awards  six  months  after  confirmation,  held,  thnt 
where  title  vested  in  the  city  August  10,  1905, 
an  owner  was  entitled  to  simple  interest  from 
that  date,  to  May  9,  1010,  which  was  six  months 
after  the  date  of  confirmation,  and  from  the 
date  of  demand  till  payment — In  re  Gouver- 
neur  Slip  West,  in  City  of  New  York,  144  N.  Y. 
S.  660. 

Greater  New  York  Charter,  J  1001,  held  valid, 
since  it  would  not  be  practicable  for  the  city  to 
seek  out  each  owner  and  make  tender  of  the 
award  to  him.— Id. 

§  265  (N.Y.Sup.)  In  eminent  domain  proceed- 
ing under  special  statute,  held,  that  no  costs  or 
allowances  other  than  the  ordinary  bill  of  costs 
in  a  special  proceeding  under  Code  Civ.  Proc. 
$  3240,  can  be  granted,  unless  such  statute  con- 
fers on  the  courts  authority  to  allow  them. — In 
re  Commissioners  of  Palisades  Interstate  Park, 
144  N.  Y.  S.  782. 

Under  Laws  1900,  c.  170,  {  11,  held  that,  in 
proceeding  to  condemn  land  for  park,  the  court 
may  make  an  allowance  to  owners  and  lessees 
to  whom  awards  are  made,  for  coansel  fees  and 
fees  of  expert  witnesses.— Id. 

Special  statutes  authorizing  the  condemnation 
of  land,  and  containing  general  expressions  as 
to  allowances  for  costs  and  expenses,  should  be 
construed,  if  reasonably  possible,  to  authorize 
the  granting  of  such  allowances  to  all  parties  to 
theprocepdlng. — Id. 

Where  counsel  in  condemnation  proceeding  had 
labored  diligently  and  efiSciently,  and  the  trial 
had  involved  many  difScult  questions,  held,  that 
liberal  allowances  for  costs  and  expenses  should 
be  made. — Id. 


EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  f  8:   I>eath,  j  92 :   Master  and 
Servant,  §{  86,  88,  106,  107,  160,  250%,  252. 


EMPLOYES. 

See  Master  and  Servant;  Mnnlcipal  CoriMra- 
tions,  H  142,  215-220. 

EQUITY. 

See  Creditors'  Suit;  Discoveir;  XSstoppel,  { 
62;  Injunction;  Nuisance,  i  3;  Pleading,  {{ 
22.237;  Quieting  Title;  Receivers;  Set-Off 
and  Counterclaim;  Specific  Performance; 
TrusU. 

E.  JTJBISDICTION,  raiHOIPI.E8,  AMD 


(B)  Remedr    at    l,aw    and    Mnltlplteltr   of 
Snlts. 

{43  (N.Y.Sup.)  A  court  of  equity  had  juris- 
diction to  enforce  an  equitable  assignment  of 
the  purchase  price  of  a  cargo  of  blocks,  made  to 
plaintiff,  who  held  a  chattel  mortgage  against 
the  assignor,  in  payment  thereof,  where  there 
were  rival  claimants  to  the  funds,  irrespective 
of  whether  the  assignee  could  maintain  an  ac- 
tion at  law  against  the  debtor. — Brooksville 
Granite  Co.  v.  Latty,  144  N.  Y.  S.  1042. 

ESTATES. 

See  Descent  and  Distribution;  E/xecntors  and 
Administrators:  Perpetuities;  Remainders; 
Trusts,  if  134-153 ;    Wills. 

ESTOPPEL 

See  Associations,  {  7;  Landlord  and  Tenant,  i 
63;  Principal  and  Agent,  I  137;  Remainders, 
i  17;  Wills,  I  697. 

m.   EQUrTABIiE  ESTOPPEL. 
(A)   Nature  and  Eaaentlals  In  General. 

1 62  (N.Y.Sup.)  Where  contractors  upon  state 
work,  who  were  bound  to  complete  it  within 
a  stipulated  time  under  provisions  for  liquidat- 
ed damages,  asked  an  extension,  admissions  b.v 
the  state  engineer,  for  the  purpose  of  a  friendly 
adjustment,  that  the  state  had  caused  delays 
have  no  binding  force  otherwise  and  do  not 
estop  the  state  to  have  the  question  of  delay 
determined  in  an  action  for  the  liquidated  dam- 
ages.—Sundstrom  T.  State,  144  N.  Y.  S.  390. 

EVICTION. 

See  Landlord  and  Tenant,  H  172,  17& 

EVIDENCE. 

See  Accord  and  Satisfaction,  {  26 ;  Acknowledit- 
ment,  $  62;  Animals;  Appeal,  iS  237.  927- 
934, 1010,  1048, 1054 ;  Bailment ;  Banks  and 
Banking,  S  306;  Bills  and  Notes,  SI  507,  50$. 
524;  Carriers,  §§  132,  134,  318,  344.  346; 
Chattel  Mortgages,  I  176;  Constitutional  Law. 
f  48;  Contracts,  SI  141,  322 ;  Corporation?. 
If  316,  432,  518,  51»;  Criminal  Law,  $  54: 
Customs  and  Usages;  Damages;  Dedication. 
S  44;  Deeds:  Depositions;  Discovery;  Dis- 
missal and  Nonsuit,  S  71;  Divorce,  jj  277: 
Elections,  §  329;  Executors  and  Administra- 
tors, I  221 ;  False  Pretenses,  {  49 ;  Fraud,  S 
58;  Insurance,  §  665;  Intoxicating  Liquors. 
i  108;   Judgment,  i  956;   Landlord  and  Ten- 
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ant,  {{  leO,  231.  308;  Uaster  and  Serrant,  H 
41.  265,  270-281,  330;  Mechanics'  Liens,  i 
279;  Mortgages,  {  319;  Municipal  Corpora- 
tions, H  1^  ^.  654,  657,  706;  Names,  } 
18;  Negligence,  If  121-136;  Partnenliip,  | 
2!>6;  Payment,  M  17,  66;  Perjuiy,  |  32; 
Pleading,  |  377; 


E^rincipal  and  Agent,  sl  122. 
123.  190;  Railroads.  {  255;  Sales,  M  52,  417; 


Shipping,  SJi  86,  172,  184;  States,  i  209: 
Street  Railroads,  ||  10,  114;  Taxation,  ( 
893;  Trial,  §{  143,  159;  Trover  and  Con- 
version, i  40;  Trusts,  U  151.  325;  Vendor 
and  Purcliaser,  i§  244,  335,  350;  Waters  and 
Water  Courses,  {  126;  Wills,  |S  62-55,  164, 
215,  289-302;   Witnesses. 

X.  JITDICIAI.  NOTICE. 

1 35  (N.Y.Sup.)  The  law  of  another  state 
must  be  proved,  like  any  other  fact.— Van  Tas- 
sell  V.  Manhattan  Electrical  Supply  Ck>.,  144 
N.  T.  S.  793. 

n.  FRESUMPTIONB. 

$61  (N.T.Sur.)  Where  there  was  no  evidence 
of  devisee's  intemperate  habits  at  the  time  of  his 
mother's  death,  the  presumption  was  that  be 
was  temperate  and  of  good  habits. — In  re  Town- 
ley's  Will,  144  N.  Y.  S.  750. 

S77  (N.Y.Snp.)  Where  plaintiff,  when  the 
court  offered  to  adjourn  to  enable  plaintiff  to 
produce  its  driver  as  a  witness,  said,  "Let  them 
set  him  here,"  referring  to  defendant,  it  is  pre- 
!<umed  that  the  drivers  evidence  would  have 
l)een  adverse. — Birns  Express  v.  Foster-Scott 
]<e  Co.,  144  N.  Y.  S.  683. 

{83  (N.Y.Sup.)  Acts  of  public  officers  are 
presumed  to  be  valid  and  binding  and  within 
and  pursuant  to  tlie  authority  conferred  upon 
them  by  law. — People  ex  rel.  Melenbacker  t. 
HubbeU,  144  N.  Y.  S.  219. 

§  83  (N.Y.Sup.)  There  is  no  presumption  of 
bad  faith  on  the  part  of  public  officers. — Sand- 
strom  V.  State,  144  N.  Y.  S.  390. 

IV.   BEI.EV*NCY.MATERIAI,ITT,AN1> 

COMPETENCE  nf  GENERAX. 

(C)  similar  Facta  and  Tranaactlons. 

S  142  (N.Y.Sup.)  The  market  value  of  lands 
condemned  cannot  be  shown  by  proving  the 
price  paid  for  lands  in  the  vicinitr  at  private 
sale.— In  re  East  101st  Street  in  City  of  New 
York,  144  N.  Y.  S.  717. 

VII.   ADMISSIONS. 

(A)   Nature,  Form,  and  IneUents  la  Gen- 
eral. 

$211  (N.Y.Sup.)  In  an  action  on  an  account 
stated,  evidence  of  defendant's  testimony  in  a 
previous  action  against  her  husband  on  the  same 
items,  in  which  she  claimed  she  ordered  the 
goods  on  her  own  credit,  held  admissible  as  an 
admission,  notwithstanding  Code  Civ.  Proc.  $ 
830.— Kaht  v.  Frazin,  144  N.  Y,  S.  644. 

(D)   Bx  Aarents  or  Otber  Repreaentatlves. 

$  241  (N.Y.Sup.)  In  an  action  for  rent,  evi- 
dence of  a  conversation  between  the  tenant  and 
the    landlord's   superintendent   is   inadmissible, 


in  the  absence  of  evidence  of  tlie  antbority  of 
the  superintendent  to  bind  the  landlord.— 
Riviera  Realty  Co.  v.  Henry,  144  N.  Y.  S.  790. 

(B)  Proof  and  Bflect. 

S  265  (N.Y.Sup.)  In  a  dvil  action  the  plain- 
tiff is  entitled  to  whatever  inference  may  fair- 
ly be  drawn  from  defendant's  failure  to  deny 
admissiona  put  in  evidence  by  plaintiff. — Ua 
Nun  V.  Palmer,  144  N.  Y.  S.  467. 

Z.  OOCUMENTABT  EVIOENOE. 

(A)  Pnblle   or   Ofllclal   Acta,   ProeeedlnKa> 
Reeorda,  and  Certlfleatea. 

$333  (N.Y.Sup.)  The  factory  inspector's  rec- 
ords of  the  inspection  of  machinery  kept  by  him 
for  convenience  are  not,  in  and  of  themselves, 
admissible  to  prove  the  facts  stated  therein. — 
Havholm  v.  Whale  Creek  Iron  Works,  144  N. 
Y.   S.  836. 

(C)   Private  'Wrltlnsa  and  Pnblloatlona. 

1 351  (N.Y.Co.Ct)  The  minute  book  of  an  un- 
incorporated association  is  competent  evidence 
of  action  taken  by  the  association  at  a  meeting. 
—Francis  v.  Perry,  144  N.  Y.  S.  167. 

$353  (N.Y.Sup.)  In  an  action  for  breach  of 
an  alleged  oral  contract  for  tiie  rental  of  hoist- 
ing machines,  printed  forms  of  contract,  neither 
dated  nor  signed,  held  inadmissible  to  show  the 
terms  of  the  alleged  agreement— Perfect  Safe- 
ty Scaffolding  Co.  v.  Thomas  G.  Carlin,  144 
N.  Y.  S.  455. 

S  354  (N.Y.Sup.)  In  an  action  by  a  corpora- 
tion, based  on  defendant  receiving  a  check  sign- 
ed by  the  corporation  in  payment  of  its  presi- 
dent's individual  debt,  the  comoration  books, 
showing  that  the  corporation  authorized  the  use 
of  its  checks  in  payment  of  its  president's  indi- 
vidual debts  held  admissible. — Ferdinand  Ehr- 
lich  V.  Levine,  144  N.  Y.  S.  818. 

(D)  Prodnctlon,    Antbentleatlon.    and    Bf- 
feet. 

1 376  (N.Y.Sup.)  Book  entries  are  not  compe- 
tent evidence  unless  an  appropriate  foundation 
be  laid.— Asinof  v.  Kuropotkin,  144  N.  Y.  S. 
758. 

XI.    FAROI.  OR  EXTRINSIC  EVIDENCE 
AFFECTING  WRITINGS. 

(A)  OoBtradlctlnar,  TarylnK,  or  Addlnv  to 
Terms  of  IVrltten  Inatrontent. 

$393  (N.Y.Sup.)  Where  all  the  transactions 
between  the  parties  to  an  assignment  of  a  term 
were  expressed  in  written  agreements,  it  was 
error  to  receive  parol  evidence  contrary  to  the 
terms  of  such  agreements.— Pascal  t.  Slavin, 
144  N.  Y.  S.  354. 

$  398  (N.Y.Sup.)  Where  plaintiff  counted  on  a 
yearly  contract  of  hire  and  based  his  contention 
on  a  letter  written  him  by  the  master,  his  rights 
must  be  measured  by  the  letter. — Keepers -v.  M. 
Hartley  Co.,  144  N.  Y.  S.  738. 

$  408  (N.Y.Sup.)  A  receipt  for  notes  given 
to  satisfy  a  warehouseman's  lien,  which  pro- 
vided that  they  were  accepted  subject  to  in- 
vestigation as  to  signature  of  indorser  before 
the  nnal  surrender  of  the  goods,  could  be  ex- 
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plained  by  parol  evidence  aa  to  the  agreement 
of  the  parties  when  the  receipt  was  dellTered. 
—Campbell  t.  John  J.  Monks  Co.,  144  N.  X. 
8.  454. 

(O)  Separate   or    Sabseanent    Oral  Aacree- 
ment. 

{441  (N.Y.Snp.)  Where  written  contract  for 
the  sale  of  an  automobile  described  it  as  of  25 
horse  power,  evidence  was  inadmissible  to 
prove  a  parol  warranty  that  it  would  develop 
35  horse  power.— Colt  v.  A,  T.  Demarest  & 
Co.,  144  nT  Y.  S.  557. 

1441  (N.Y.Sup.)  Where  a  contract  for  an  ex- 
clusive sales  agency  did  not  provide  for  a  pay- 
ment of  commissions  upon  sales  made  direct  by 
the  principal,  an  oral  agreement  to  pay  such 
commissions  cannot  change  the  terms  of  the 
written  contract,  and  no  recovery  can  be  had 
thereon.— White  Co,  v.  White  Motor  Co.,  144  N. 
Y.  S.  960. 

Xn.   OPINION  EVIDENCE. 

(A)  GoaelnBlona     and     Opinions     ot     WIt« 
neasea  in  General. 

(471  (N.Y.Sup.)  In  an  action  for  injuries 
caused  by  sudden  stopping  of  elevated  railroad 
train,  questions  to  witnesses,  familiar  with  such 
trains,  as  to  the  manner  in  which  it  was  stop- 
ped as  compared  with  the  ordinary  manner  of 
stopping,  held  not  incompetent  as  calling  for 
conclusions. — Starkman  v.  Interborough  Rapid 
Transit  Co.,  144  N.  Y.  S.  780. 

§471  (N.Y.Sup.)  The  reports  kept  by  the  fac- 
tory inspectors  of  inspections  of  machinery, 
though  competent  evidence  in  an  action  against 
an  employer  for  failure  to  guard  A  machine,  are 
inadmissible  so  far  as  they  state  a  conclusion  on 
the  question  whether  the  machine  was  guarded. 
— Havholm  v.  Whale  Creek  Iron  Works,  144  N. 
Y,  S.  S36. 

(B)   Snbjecto  ot   Expert  Teatlmonx. 

{520  (N.Y.Sup.)  The  question  of  how  much 
lumber  a  given  number  of  stevedores  could 
load  into  a  steamer  in  a  given  time  is  one  on 
which  expert  testimony  is  proper. — Tweedie 
Trading  Co.  v.  Craig,  144  N.  Y.  S.  64. 

{522  (N.Y.Sup.)  In  valuing  special  franchis- 
es, expert  testimony  as  to  the  value  is  not  ad- 
missible, where  the  business  had  been  in  opera- 
tion for  a  long  time  and  the  value  of  the  fran- 
chise could  be  ascertained  under  the  net  earn- 
ings rule.— People  ex  rel.  Metropolitan  St.  Ky. 
Co.  v.  State  Board  of  Tax  Com'rs,  144  N.  Y. 
S.  74. 

(C)  Competenor  of  Experts. 

{543  (N.Y.Sup.)  A  witness  was  not  entitled 
to  testify  as  an  expert  as  to  the  rental  value  of 
a  store,  where  he  was  shown  to  have  had  no 
dealings  in  store  property  in  that  locality,  and 
bad  no  basis  for  an  opinion  as  to  its  value. — 
Chansky  v.  William  Const.  Co.,  144  N.  Y.  S. 
687. 

(D)  Examination  of  Experts. 

{  553  (N.  Y.  Sur.)  A  hypothetical  question 
should  concisely  state  the  facts  on  which  the 
opinion  of  the  expert  is  to  be  given,  and  it  is 
improper  to  detail  all  the  evidence  introduced 


on  the  trial.— In  re  Martin's  Will,  144  N.  Y. 
S.  174. 

{ 555  (N.Y.Sur.)  Physicians  who  have  exam- 
ined one  whose  competency  to  execute  a  will  is 
in  controversy  may  state  their  opinion  direct- 
ly, withont  detailing  the  facts  upon  which  the 
conclusion  is  based,  leaving  them  to  be  brought 
out  on  cross-examination.— In  re  Martin's  Will 
144  N.  Y.  S.  174. 

1 558  p^T.Y.Sup.)  The  market  value  of  land 
indicated  by  sales  may  be  shown  on  the  cross-ex- 
amination of  an  expert  testifying  as  to  its  value. 
—In  re  East  IBlst  Street  in  City  of  New  York, 
144  N.  Y.  S.  717. 

XIV.  WEIGHT  AND   S1TFFICIENCT. 

(586  (N.Y.Sup.)  Plaintiff's  negative  proof  as 
to  signals  not  being  given  of  the  approach  of 
defendant's  motor  track  would  not  prevail  over 
positive  evidence  that  signals  were  given,  even 
if  such  evidence  was  by  defendant's  servant- 
Becker  V.  Fargo,  144  N.  Y.  S.  297. 

( 597  (N.Y.Sup.)  A  verdict  based  on  mere 
guesswork  cannot  be  supported.— White  Co.  v. 
White  Motor  Co.,  144  N.  Y.  S.  960. 

EXAMINATION. 

See  Evidence,  {{  653-568;   Witnesses,  §  2M. 

EXCEPTIONS. 

See  Pleading,  (  192. 

EXECUTION. 

See   Attachment;     Sheriffs  and  Constables,   I 
ISO;  Trusts,  (  161;   Wills,  ((  114,  118,  309. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution ;  Taxation,  {  S67 : 
Treaties,  (  2;  Wills. 

I.  ADinNISTRATION  IN  GENERAI.. 

(3  (N.Y.Sup.)  There  could  be  no  adminis- 
tration upon  a  decedent's  death  if  she  had  no 
property'  in  view  of  Code  Civ.  Proc  ({  2476, 
2662.— Boughan  v.  Chenango  Valley  Saving* 
Bank,  144  N.  Y.  S.  508. 

n.  APFOINTKENT,    QU AUFIG ATIOK, , 
AND  TENURE. 

(  14.  (N.Y.Snr.)  Where  there  was  no  express 
designation  of  an  executor,  a  bei^uegt  of  tbei 
testatrix's  property  to  one  for  banal  expenses, 
must  be  considered  as  a  constructive  appoint- j 
ment  of  an  executor.— In  re  Walsh's  Estate,  Hi' 
N.  Y.  S.  442.  I 

(20  (N.Y.Snr.)  A  proceeding  to  probate  a| 
testamentary  script  as  a  last  will  is  separate 
and  distinct  from  on  application  for  letters 
testamentary,  and  such  application  for  letters 
cannot  properly  be  made  before  the  probate  pro- 
ceedings is  determined. — In  re  Mayer's  Will, 
144  N.  Y.  S.  438. 

(  24  (N.Y.Sup.)  Under  the  treaty  of  Mav  3, 
1878,  with  Italy  (20  Stat  725),  containing  a 
"most  favored  nation"  clause,  and  the  treair 
with  Sweden  of  June  1,  1911  ^7  Stat  14!m. 
art.  14),  held  that,  where  an  Italian  subject 
died  in  New  York  intestate,  leaving  a  widov 
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and  child  in  Italy  who  were  lubjects  of  that 
country,  the  Italian  consul  waa  entitled  to  let- 
ters of  adminiatration  in  preference  to  dece- 
dent's brother  who  had  no  pecuniary  interest 
in  the  estate.— In  le  D'Adamo'a  EsUte,  144  N. 
T.   S.  429. 

§  26  (N.Y.Sup.)  An  Italian  consnl  appointed 
administrator  of  an  Italian  subject  dying  in- 
testate in  New  York  pursuant  to  treaty  with 
Italy  must  give  the  administrator's  bond  re- 
quired by  Code  Civ.  Proc.  §  2664  but  letters 
granted  to  him  should  not  be  revoked  for  fail- 
ure to  do  BO,  without  giving  him  an  opportunity 
to  give  the  bond.— In  re  D  Adamo's  ESstate,  144 
N.  y.  S.  429. 

IV.   GOI.I^CTION  AND  HANAGEIXSNT 

OF  ESTATE. 

(A)  In   General. 

S  74  (N.T.Snr.)  An  executor  may  be  called 
the  "eadem  persona"  of  the  testator,  and  oc- 
cupies a  position  of  highest  responsibility. — In 
re  MarUn'B  Will.  144  N.  Y.  S.  174. 

(B)   RenI  Property  •nd  Interests  Therein, 

!  138  (N.Y.Sar.)  Where  land  was  devised  to 
certain  children  with  the  direction  that  the  tes- 
tatrix's father  should  receive  a  given  amount  of 
money  out  of  the  land,  a  power  in  the  executor 
to  sell  the  land  arises  by  implication.— In  re 
Walsh's  Bstate,  144  N.  Y.  S.  442. 

VI.  AIXOWAMCE  AND  PAYMENT  OF 
OXJUM8. 

(A)  lilnbllltles   ot  Bstate. 

1214  (N.Y.Sur.)  Under  Code  Civ.  Proc.  f 
2^29,  sabd.  3,  requiring  an  executor  to  pay 
the  reasonable  funeral  expenses  of  decedent, 
the  surrogate  has  no  power  to  direct  the  execu- 
tors to  pay  more  than  reasonable  funeral  ex- 
penses, whether  the  undertaker's  contract  was 
express  or  implied.— In  re  Crawford's  ilMtate, 
144  N.  Y.  S.  565. 

In  determining  what  are  "reasonable  funeral 
expenses,"  which  Code  Civ.  Proc.  {  2729,  subd. 
3,  requires  the  executor  to  pay,  the  conditions 
of  decedent's  life  and  the  size  of  bis  estate 
shoold  be  considered.— Id. 

8  221  (N.Y.Snp.)  In  action  for  services  per- 
formed for  plaintiff's  father  and  mother,  evi- 
dence held  insufficient  to  show  an  express  prom- 
ise by  the  mother  to  pay  therefor. — Seaman  t. 
Jamison,  144  N.  Y.  8.  209. 

Where  the  relationship  between  the  parties 
is  that  of  parent  and  child,  the  law  presumes, 
as  a  general  rule,  that  services  were  rendered 
gratuitously  in  the  absence  of  any  proof  of  a 
contract  to  pay  therefor. — Id. 

X.  ACTIONS. 

S  427  (N.Y.Sup.)  An  executrix  cannot  main- 
tain an  action  in  her  representative  capacity  for 
the  price  of  goods  which  belonged  to  testator  at 
bis  death,  but  which  were  subsequently  sold  by 
the  executrix,  but  must  sue  as  an  individual.— 
Ehrman  y.  Bassett,  144  N.  Y.  S.  976. 


EXEMPTIONS. 

See  Taxation,  U  197,  872. 

EXPULSION. 

See  Carriers,  |  356. 

FACTORS. 

See  Brokers. 

FALSE  PRETENSES. 

{  13  (N.Y.Sup.)  Accused,  who  induced  the 
prosecuting  witness  to  indorse  a  worthless  check 
by  representing  it  to  be  good,  and  thus  was 
enabled  to  cash  it,  is  guilty  of  larceny,  not  only 
under  Penal  Law,  i  1293,  but  tmder  section 
1290,  par.  1.— People  v,  Pindar,  144  N.  Y.  S. 
242. 

i  34  (N.Y.Sup.)  In  a  prosecution  for  larceny, 
in  that  accused,  by  fraudulently  misrepresenting 
a  worthless  check  to  be  good,  induced  the  pros- 
ecuting witness  to  indorse  it,  and  thus  was  en- 
abled to  cash  it,  the  indictment  held  sufficient. 
-People  V.  Pindar,  144  N.  Y.  S.  242. 

i  38  (N.Y.Sup.)  In  a  prosecution  for  larceny, 
where  the  indictment  charged  that  accused  stole 
money  of  the  prosecuting  witness,  it  is  suffi- 
cient to  support  a  conviction  to  show  that  ac- 
cused, by  false  representations,  induced  the  pros- 
ecuting witness  to  indorse  worthless  check  and 
then  cashed  it  at  a  bank ;  it  appearing  that  the 
bank  held  the  prosecuting  indorsement. — People 
V.  Pindar.  144  N.  Y.  S.  242. 

1 49  (N.Y.Sup.)  In  a  prosecution  for  larceny, 
in  that  accused  induced  the  prosecuting  witness 
to  indorse  a  worthless  check  and  thus  was  en- 
abled to  cash  it,  evidence  held  to  show  that  ac- 
cused fraudulently  misrepresented  that  the 
check  was  good. — People  r.  Pindar,  144  N.  Y. 
8.  242. 

FALSE  SWEARING. 

See  Perjury. 

FEDERAL  COURTS. 

See  Courts,  {  343. 

FEDERAL   EMPLOYERS'    LIABILITY 
ACT. 

See  Commerce,  {  8;  Death,  {  92. 

FEES. 

See  Attorney  and  GUent,  {{  150-182. 

FELLOW  SERVANTS. 

See  Ifaater  and  Servant,  H  160-200. 

FIRE  INSURANCE. 

See  Insoiance. 

FIRES. 

See  Municipal  Corporations,  H  194,  985. 
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FIXTURES. 

$32  (N.T.Sup.)  Where  defendanfa  tenant 
placed  a  boiler  and  engine  in  her  premises,  the 
mortgagee  of  the  articles  cannot  demand  that 
she  remove  them  at  her  expense  and  deliver  them 
to  him;  it  being  sufficient  if  she  allov^  him  to 
remove  them.— Siebold  t.  La  Rue,  144  N.  Y.  S. 
658. 

FLOWAGE. 

See  Waters  and  Water  Courses,  |  172. 

FORECLOSURE. 

See  Chattel  Mortgages,  i  253;  Mortgages, '  {§ 
415-554. 

FOREIGN  CORPORATIONS. 

See  Corporations,  |  668. 

FOREIGN  WILLS. 

See  Wills,  H  243,  309,  344. 

FORFEITURES. 

See  Insurance  $  146. 

FORMER  JEOPARDY. 

See  Criminal  Law,  {  176. 

FRANCHISES. 

See  Evidence,  {  522;  Bailroada,  {  76;  Taxa- 
tion, tS  112,  376. 

FRAUD. 

See  Action,  |  88;  Corporations,  «  317,  820; 
Election  of  Remedies;  Frauds,  Statute  of; 
Partnership,  §  153;  Payment,  K  87,  89; 
Pleading,  |$  249.  364;  'Sales,  i  315;  Wills,  §| 
114,  155,  164,  294. 

I.  DECEPTION   CONSTITUTING 

FRAim,  AND  UABIUTY 

THEREFOR. 

126  (N.Y.Sup.)  Where  a  religious  society 
sold  defendant  its  old  building  so  that  he  might 
lease  it  to  a  theater  company  and  thus  avoid 
the  objections  of  some  members  of  the  congre- 
gation, the  demand  of  the  theater  men  that  de- 
fendant give  an  option  to  purchase  is  not  an 
advantage  to  him,  the  concealment  of  which 
would  render  him  guilty  of  fraud  upon  the 
church. — Lafayette  Street  Church  Society  of 
Buffalo  V.  Norton,  144  N.  Y.  S.  265. 

n.  ACTIONS. 
(B)   Parties   and   Pleaains. 

1 41  (N.Y.Sup.)  Complaint  held  to  state  a 
cause  of  action  in  tort  for  fraud  and  duress.— 
Franlcel  v.  Dinitz,  144  N.  Y.  S.  770. 

§  49  (N.Y.Sup.)  In  an  action  for  fraud  there 
can  be  no  recovery  on  another  right  of  action, 
and  the  fraud  proved  must  be  actual  and  inten- 
tional fraud. — Continental  Securities  Co.  v.  Bel- 
mont, 144  N.  Y.  S.  801. 


(C)  BTldeaee. 

{58  (N.Y.Sup.)  Evidence  held  inaofDcieot  to 
show  any  fraud  by  the  purchaser  ot  a  buildioK. 
—Lafayette  Street  Church  Society  of  Buffalo 
v.  Norton,  144  N.  Y.  S.  265. 

FRAUDS,  STATUTE  OF. 

Vm.    REQinSITES  AND  SUFFIOIENCT 
OF  WRITING. 

§  107  (N.Y.Sup.)  A  memorandum  of  the  pur- 
chase of  goods  must  give  the  names  of  the  par- 
ties.— Poel  V.  Brunswick-Balke-Collender  Co.  ot 
New  York,  144  N.  Y.  S.  725. 

§  lis  (N.Y.Sup.)  A  memorandum  of  the  pur- 
chase of  goods  must  state  all  the  terms  with  rea- 
sonable certainty,  either  in  itself  or  in  some  oth- 
er writing  referred  to  therein,  without  the  aid  of 
{)arol  evidence. — Poel  v.  Brunswick-Balke-C"i- 
ender  Co.  of  New  York,  144  N.  Y.  S.  725. 

f  116  (N.Y.Sup.)  A  lease  bearing  the  printed 
name  of  a  corporation  as  lessor,  followed  by  the 
signature  of  a  third  person,  held  not  executnl 
in  accordance  with  Real  Property  Law,  |  '2iz 
where  there  is  nothing  to  explain  the  signature 
or  that  the  third  person  was  an  officer  or  agent 
authorized  by  writing.- Riviera  Realty  Co.  v. 
Henry,  144  N.  Y.  S.  790. 

{lis  (N.Y.Sup.)  A  memorandum  of  sale  in 
connection  with  a  letter  attempting  to  repmli- 
ate  the  contract  held  a  sufficient  memoranduiii 
of  the  terms. — Poel  v.  Brunswick-Balke-CoUea- 
der  Co.  of  New  York,  144  N.  Y.  S.  725. 

IX.   OPERATION  AND  EFFECT  OF 
STATXTTE. 

{  125  (N.Y.Sup.)  Where  a  purchaser  was  put 
in  possession  under  a  contract  void  under  il- 
statute  of  frauds,  and  the  property  was  taki-n 
from  him  by  the  seller,  the  purchaser's  rennHlj 
was  in  replevin  or  for  conversion,  and  not  f'r 
breach  of  contract — Skinner  v.  Watson,  144  -N". 
Y.  S.  283. 

S  138  (N.Y.Sup.)  One  who  enters  into  pos?-- 
sion  of  premises  under  a  void  parol  lease  is  lia''. 
for  the  stipulated  rent  at  least  during  the  ttC' 
of  his  occupancy. — Cohen  t.  Margulies,  144  N.  V. 
S.  588. 

X.  PLEADING.  EVIDENCE.  TRIAI« 
AND   REVIEW. 

{  158  (N.Y.Sup.)  Where  the  tenant  denies  t',.' 
making  of  the  lease,  the  landlord  most  sh'"- 
that  the  lease  was  executed  in  accordance  vr): 
Real  Property  Law,  §  242,  so  as  to  make  it  . 
binding  lease. — Riviera  Realty  Co.  y.  Henry,  K-i 
N.  Y.  S.  790. 

FUNERAL  EXPENSES. 

See  Executors  and  Administrators,  |  214. 

GAS. 

{  13  (N.Y.Sup.)  Under  Transportation  Corr» 
rations  Haw,  Ji  63,  65,  a  gas  company  may  ■:■- 
connect  a  customer's  meter,  where  he  refusal  i' 
increase  his  deposit,  so  that  it  would  appr  i-i 
imately  secure  payment  of  the  amount  of  g.i>  tC' 
be  used  in  the  course  of  two  months. — Slin;  t. 
Central  Union  Gas  Co.,  144  N.  Y.  S.  740. 
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GIFTS. 

See  Tftzadon,  It  867-000;  Wills,  {  768. 

X.  INTER  VIVOS. 

1 30  (N.Y.Snp.)  There  was  no  valid  gilt  of 
bank  deposits  to  plaintUTa  mother  and  nephew, 
where  she,  without  their  knowledge,  made  de- 
posits in  their  name  with  the  intent  that  they 
should  belong  to  them  should  they  sarrive  her, 
if  they  died  without  having  learned  of  the  de- 
posits.— Roughan  v.  Chenango  Valley  Savings 
Bank.  144  N.  Y.  S.  508. 

GOOD  FAITH. 

See  Specific  Performance,  8  94. 

GUARANTY. 

See  Principal  and  Snrety. 

I.  REQinSITES  AMD  VATISITT. 

S6  (N.Y.Sup.)  A  letter  written  a  seller  of 
irnods  stating  that  the  writers  would  guarantee 
the  account  of  the  buyer,  when  accepted  and 
acted  upon,  was  a  binding  obligation. — Amer- 
ican Woolen  Co.  of  New  York  v.  Moskowitz, 
144  N.  Y.  S.  532. 

Guaranty  contained  in  a  letter  on  which  sel- 
ler of  goods  relied  held  not  rejected  by  request- 
ing a  formal  guaranty  which  was  not  given. 
— Id. 

S  7  (N.Y.Sup.)  Where  defendants  wrote 
plaintiff  a  letter  agreeing  to  guarantee  the  ac- 
count of  one  desiring  to  buy  goods,  and  in 
reliance  thereon  plaintiff  sold  and  delivered 
such  goods,  the  guaranty  was  thereby  accepted 
without  notice  to  defendants. — American  Wool- 
on  Co.  of  New  York  v.  Moskowitz,  144  N.  Y. 
H.  532. 

XX.  COMSTBtrOTION  AlfS  OPEBATIOir. 

§  38  (N.Y.Sup.)  A  bond  given  as  collateral  to 
a  mortgage,  reciting  that  it  should  remain  in 
full  force  and  effect  until  the  actual  payment 
uf  the  indebtedness,  is  not  a  contintting  guar- 
anty in  the  sense  that  those  words  are  ordi- 
narily used. — Mutual  Life  Ins.  Co.  of  New 
York  V.  United  States  Hotel  Co.,  144  N.  Y. 
.S.  476. 

GUARDIAN  AND  WARD. 

See  Infants,  S  37;   Insane  Persons,  |  46. 

HARMLESS  ERROR. 

See  Appeal,  {§  1048-1068. 

HEALTH. 

X.    BOARDS   OF   HEAXTK  AND   SANI- 
TART   OFFICERS. 

i  6  (N.Y.Sup.)  A  village  board  of  health  has 
3zUy  such  limited  powers  as  are  delegated  to 
it  by  the  Legislature,  and  such  incidental 
powers  as  will  enable  it  to  effect  the  purposes 
For  which  it  was  created,  and,  when  seeking 
;o    impose  penalties  it  must  comply  with  every 


statutoiT  preliminary.— Village  of  Carthage  t. 
CoUigan,  144  N.  Y.  S.  468. 

I  10  (N.Y.Sup.)  Record:;  of  a  village  board 
of  health,  showing  that  it  was  decided  to  notify 
defendant  that  he  must  not  pump  his  cesspool 
out  on  the  ground,  and  that  the  village  attorney 
draw  up  such  notice,  held  not  to  show  such  a 
formal  order  or  regulation  by  the  board  as  is 
contemplated  by  Consol.  Laws  1009,  c.  45, 
{_  21.— Village  of  Carthage  v.  Colligan,  144  N. 
Y.  S.  468. 

Notice  to  property  owner  forbidding  him  to 
pump  out  his  cesspool  on  the  ground  held  not 
such  a  notice  as  is  contemplated  by  Consol. 
Laws  1909,  c.  45,  {  21,  as  it  contained  no 
copy  of  any  order  of  the  village  board  of 
health.— Id. 

Under  Consol.  Laws  1909,  c.  45,  i  21,  order 
of  village  board  of  health  prescribini;  no  pen- 
alty for  its  violation  held  a  nullity. — Id. 

Under  Consol.  Laws  1909,  e.  45,  §  21,  where 
order  of  village  board  of  health  prescribed  no 
penalty,  the  prescribing  of  a  penalty  after  a 
violation  thereof  held  ex  post  facto  and  void. 
—Id. 

n.  RE6UI.ATION8  AND  OFFENSES. 

8  20  (N.Y.Sup.)  The  Sanitary  Code  was  en- 
acted in  the  exercise  of  the  state's  police  power, 
which  extends  to  the  reasonable  restriction  as 
well  as  the  regulation  of  the  use  of  private  prop- 
erty, where  the  evil  might  injuriously  affect  the 
public  health,  comfort,  and  convenience.— Peo- 
ple V.  New  York  Edison  Co.,  144  N.  Y.  S.  707. 

A  health  regulation  established  pursuant  tO' 
statute  has  the  same  force  as  a  statute. — Id. 

HEARING. 

See  Wills,  {  809. 

HEARSAY  EVIDENCE. 

See  Evidence,  8  333. 

HEIRS. 

See  Descent  and  Distribution,  |8  35,  47.    ' 

HIGHWAYS. 

See  Dedication ;  Injunction,  I  24;  Judgment,  | 
739;  Mandamus,  §  168;  Municipal  Corpora- 
tions, §(  646-706;  Negligence,  §§  96,  134; 
States,  i  IGSVi;  Towns,  8  38;  Vendor  and 
Purchaser,  8  229. 

X.   E8TABI.ISHXIENT.  AXTERATION, 
AND  DISCONTINUANCE. 

(A)  Batabllabment    by   Preacriptlon,   Daer. 
or   Reeovnltion. 

8  7  (N.Y.Sup.)  Under  Highway  Law,   f  209, 

held  that  to  establish  a  highway  oy  prescription, 
it  must  have  been  used  b^  the  general  public  un- 
der a  claim  of  right  without  interruption  for 
at  least  20  yean  and  must  have  been  taken 
charge  of  and  repaired  by  public  authorities,  so 
as  to  make  the  city  or  town  liable  for  its  defec- 
tive condition.— City  of  Buffalo  v.  Brie  R.  Co., 
144  N.  Y.  S.  578. 
To  establish  a  highway  by  prescription,  the- 
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land  in  gnesdon  rnnat  have  been  naed  by  the 
public  with  the  actual  or  implied  knowledge  of 
the  owners,  adversely,  onder  claim  or  color  of 
right,  and  continuously  for  the  period  requir- 
ed—Id. 

i  17  (N.T.Sup.)  In  a  city's  proceeding  to  en- 
join defendant  railroad's  use  of  a  strip  of  land  as 
an  obstruction  to  certain  streets  and  to  public 
right  of  travel,  evidence  held  not  to  show  that 
the  public  authorities  had  ever  accepted  or  exer- 
cised control  over  the  disputed  crossings,  under 
Highway  Law,  I  209.— City  of  Buffalo  v.  Erie 
E.  Co.,  144  N.  y.  S.  578. 

Evidence  htid  not  to  show  a  continuous,  un- 
interrupted, public  use  of  the  street  under  claim 
or  color  of  ri^fc— Id. 

XI.  HIOHWAT  DI8TRI0TS  AUD 
OFFIOERB. 

§93  (N.T.Co.Ct)  As  used  in  Highway  Law, 
f  46,  providing  that  a  town  superintendent  may 
be  removed  for  misfeasance  or  malfeasance  in 
office,  "misfeasance"  is  a  default  in  not  doing 
a  lawful  act  in  a  proper  manner  or  omitting 
to  do  it  as  it  should  be  done,  and  "malfeasance 
is  the  doing  of  an  act  wholly  wrong  and  unlaw* 
fnl.— Carlisle  v.  Burke,  144  N.  Y.  S.  163. 

That  a  superintendent  spent  money  appro- 
priated for  highways  in  violation  of  Highway 
Law,  8  105,  and  also  of  an  agreement  with  the 
town  board,  was  ground  for  his  removal  from 
office. — Id. 

Where  a  superintendent  expended  money  upon 
other  highways  than  those  authorized,  an  at- 
tempted ratification  of  his  unauthorized  acts 
by  a  majority  of  the  town  board  by  a  second 
agreement  was  ineffectual  to  prevent  his  re- 
moval from  office,  especially  where  it  required 
his  own  vote  as  a  member  of  the  board  to  make 
a  majority  for  the  second  agreement. — Id. 

That  the  public  re-elected  a  superintendent 
knowing  that  he  had  been  guilty  of  malfeasance 
in  office,  and  while  his  acts  were  under  inves- 
tigation, could  not  prevent  his  being  removed 
for  the  remainder  of  the  term.— Id. 


HOML 


See  yma,  i  466. 


HOMICIDE. 

See  Mnnidpal  Corporations,  S  18S. 

HUSBAND  AND  WIFE. 

See   IMvorce;     Judgment,    §    681;     Marriage: 
Trusts,  If  151,  187. 

I.  MITTirAX.  RIGHTS.  DITTIES,  AXD 
XJABIUTIZiS. 

i  ID  (N.T.Sup.)  A  husband  cannot  release  his 
wife's  individual  claims  in  the  absence  of  au- 
thority from  her.— Clarke  v.  Wells,  144  N.  X. 
S.  629. 

{  19  (X.T.Sup.)  A  husband  is  not  liable  to  a 
surgeon  who  operated  on  his  wife,  where  the 
wife  did  not  request  the  operation,  but  only 
passively  acquiesced  in  it,  and  no  person  having 
any  power  of  agency  for  the  husband  requested 
or  authorized  it— Kennedy  r.  Benson,  144  N.  Y. 
S.  787. 


S  25  (N.T.Sup.)  Where  goods  were  sold  to  de- 
fendant's husband,  the  seller,  on  discovering 
that  in  purchasing  them  he  was  acting  as  the 


agent  of  defendant,  could  maintain  an  action 
against  defendant  for  the  price.— Metropolitan 
Tobacco  Co.  t.  O'Connor,  144  N.  T.  S.  766. 

ILLEGITIMATE  CHILDREN. 

See  Bastarda. 

IMPEACHMENT. 

See  Witnesses,  |{  324r-356. 

IMPLIED  CONTRACTS. 

See  Assumpatt;  Action  of;  Use  and  Occupation. 

IMPRISONMENT. 

See  Marriage,  {  11. 

IMPROVEMENTS. 

See  Associations;  Mechanics'  liens;  Maniei- 
pal  Corporations^  {§  402-483. 

IMPUTED  NEGLIGENCL 

See  Negligence,  {  96. 

INCOME. 

See  Trusts,  {{  161,  272. 

INDEMNITY. 

See  Principal  and  Surety. 

INDIANS. 

§  27  (N.T.Sup.)  A  supreme  court  b  without 
jurisdiction  to  issue  a  writ  of  prohibition  re- 
straining the  Peacemakers'  Court  of  the  Catta- 
raugus reservation,  and  the  parties  to  an  ac- 
tion in  partition  therein,  from  proceeding  with 
a  sale  pursuant  to  a  judgment  approved  by  the 
council  of  the  nation  in  accordance  with  Indian 
Law,  t  60.— People  ex  reL  Jimeson  v.  Shongo, 
144  k  T.  S.  885: 

INDICTMENT  AND  INFORMATION. 

See  Conspiracy;  False  Pretmaes,  U  S4,  38. 

INFANTS. 

See  Master  and  Servant,  I  95:  Municipcd  Cor- 
porations, IS  809,  812;  Negligence,  H  96,  134. 
136;   Vendor  and  Purchaser,  {  112. 

m.  FROPERTT  AND  CONVETANCBS. 

§37  (N.T.Sup.)  Code  Civ.   Proc.   |    2348  et 
seq.,    reflating    the    special    proceedings    for  , 
sale  of  infants    real  property,  being  silent  as 
to  costs,  they  are  governed  by  General  Rules  vf  . 
Practice    58,    limiting    the   amounts    of    costs  ' 
where  the  infant's  interest  in  the  property  do^ 
not  exceed  $1,000,  to  not  exceed  $25  and  ref- 
eree's fees  not  exceeding  SIO.— In  re  Moliaari. 
144  N.  T.  8.  217. 

Under  General  Rnlea  of  Practice  58  as  ta 
costs  and  disbunements  in  special  proceed- 
ings for  sale  of  interests  of  infants  in  real  es- 
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tate,  that  a  proceeding  is  for  sale  of  the  inter- 
est of  several  infants,  tenants  in  common,  and 
that  the  aggregate  of  their  interests  exceeds 
$1,000,  does  not  authorize  a  greater  allowance 
of  costs.— Id. 

A  special  guardian  appointed  in  a  proceeding 
for  sale  of  interest  of  infants  in  real  estate 
should,  under  Code  Civ.  Proc.  §  3320,  be  al- 
lowed the  necessary  premium  which  he  has  to 
pay  on  his  bond  to  the  infants;  such  provision 
being  paramount  to,  if  in  conflict  with.  Gener- 
al Rules  of  Practice  58,  limiting  costs  and  dis- 
bursements in  such  a  proceeding. — Id. 

INHERITANCE  TAX. 

See  Tazatioii.  f  |  807-900. 

INJUNCTION. 

See  Appeal,  I  1243;  Judgment,  i  736;  Land- 
lord and  Tenant,  §  299;  Municipal  Corpora- 
tions, SI  654,  657,  697;  Religious  Societies; 
Sheriffs  and  Constables,  {  130;  States,  | 
168% ;    Waters  and  Water  Courses,  i  179. 

Z.   MATUBE  AMB   GBOTJHDS   IN   GEN- 
ERA!.. 

(B)  Grounds  of  Relief. 

§24  (N.Y.Sup.)  Where  the  work  on  public 
highways  cannot  be  done  for  a  long  time,  a  mo- 
tion to  enjoin  the  letting  of  such  woric  will  not 
be  denied  on  the  ground  that  it  would  work  a 
public  inconvenience. — Wamer-Quinlan  Asphalt 
Co.  V.  Carlisle,  144  N.  X.  S.  70, 

in.  ACTIONS    FOB   INJUNCTIONS. 

S  107  (N.Y.Sup.)  Where  defendants  sold  a 
grocery  business  agreeing  not  to  re-engage  for 
fire  years  in  that  business  within  one  mile  of 
their  old  stand,  plaintiffs,  who  purchased  the 
business  from  defendants'  buyers,  cannot  en- 
force the  restrictive  covenant  by  injunction, 
where  their  bill  of  sale  of  the  stock  did  not  refer 
to  it.— Penzes  v.  Martin,  144  K  Y.  S.  702. 

Vm.  UABIUTIE8   ON  BONDS   OB 
irNBEBTAKINGS. 

§  239  (N.Y.Sup.)  Whether  counsel  fees  incur- 
red for  purpose  of  trial  are  recoverable  as  dam- 
ages under  an  injunction  bond,  where  defendant 
unsuccessfully  resisted  the  temporary  injunction, 
but  was  successful  at  the  trial  depends  on  wheth- 
er be  tried  the  action  to  vacate  the  injunction 
or  determine  the  issues. — Granulator  Soap  Co. 
■V.  Haddow,  144  N.  Y.  S.  010. 

In  suit  to  compel  inventor  to  assign  improve- 
ments as  provided  by  an  assignment  of  his  origi- 
nal application  for  a  patent,  in  which  he  coun- 
terclaimed  for  a  cancellation  of  the  assignment, 
which  was  granted,  held,  that  counsel  fees  incur- 
red for  the  purpose  of  the  trial  were  not  recov- 
erable as  damages  under  the  injunction  bond. 
—Id. 

INSANE  PERSONS. 

See  Wills,  Sf  34r-55. 

m.   GUABDIANSHIF. 

§45  (N.Y.Sup.)  Where  the  committee  of 
an  incompetent  nsed  the  ward's  money  in  his 


own  business  by  depositing  it  in  a  private  bank 
conducted  by  himself  and  another,  his  sureties 
are  liable  therefor  where  he  did  so  and  after- 
wards became  insolvent — ^In  re  Nash,  144  N. 
Y.  S.  403. 

Neither  the  committee  nor  his  surety  can  es- 
cape liability  for  money  belonging  to  the  in- 
competent, which  was  improperly  invested  by 
the  committee,  on  the  ground  of  the  latter'g 
subsequent  bankruptcy.— Id. 

Both  the  legal  and  beneficial  interest  In  cer- 
tain property  fteZd  vested  in  the  ward,  although 
the  proceeds  remained  on  deposit  to  his  ac- 
count as  "executor,"  so  that  it  could  not  be 
claimed  that  the  surety  was  not  liable  for 
wrongfully  depositing  such  proceeds  in  his  own 
bank  on  the  ground  that  the  money  belonged 
to  the  ward  in  a  representative  capacity.— Id. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors;  Cor- 
porations, §§  544-^65. 

INSPECTION. 

See  B>vldence,  §§  333,  471. 

INSTRUCTIONS. 

To  jury,  see  Trial,  {{  252,  260. 

INSURANCE. 

See  Municipal  Corporations,  |  985;    Pleading, 
§  317. 

m.  INSiTBANCE   AGENTS   AND 
BBOKEBS. 

(A)  Avenor  for  Insurer. 

§83  (N.Y.Sup.)  Where  defendant's  only  con- 
nection with  a  fire  policy  was  to  apply  for  it 
for  the  owner  to  plaintiff's  assignor,  and  de- 
fendant was  afterwards  requested  by  such  as- 
signor's general  agents  to  have  the  policy  can- 
celed, which  defendant  proceeded  to  do,  it  was 
not  liable  to  plaintiff  in  damages  for  failure  to 
have  it  promptly  canceled. — Condon  v.  Ezton- 
Hall  Brokerage  &  Vessel  Agency,  144  N.  Y.  S. 
760. 

V.   THE   OONTBACT  IN   GENERAIi. 
(A)  Natnre,  Reanisltev,  ana  Validity. 

gS  136  (N.Y.Sup.)  Delivery  of  an  insurance 
olicy  to  an  authorized  agent  of  insured  is  suf- 
cient  delivery  to  the  principal. — American  Fire 
Ins.  Co.  of  Newark  v.  Minsker  Realty  Co.,  144 
N.  Y.  S.  305. 

(B)  Conatmetlon  and  Operation. 

f  146  (N.Y.Sup.)  To  avoid  a  forfeiture  of  in- 
surance, equivocal  answers  in  the  insured's  ap- 
plication will  be  construed  most  strongly 
against  the  insurer. — L.  Black  Co.  v.  London 
Guarantee  &  Accident  Co.,  144  N.  Y.  S.  424. 

§  151  (N.Y.Sup.)  Where  an  application  for 
credit  insurance  did  not  in  terms  refer  to  the 
policy,  the  policy  could  not  be  looked  to  in  con- 
struing the  application. — L.  Black  Co.  v.  Lon- 
don Guarantee  &  Accident  Co.,  144  N.  Y.  S. 
424. 
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8  163  (N.X.Sop.)  Where  there  is  an  inaccuracy 
in  the  description  of  the  premises  in  a  policy, 
the  erroneous  part  of  the  description  may  be 
rejected  without  affecting  the  policy,  if  enough 
remains  to  identify  the  premises  intended. — 
Curnen  y.  Law  Union  &  Rock  Ins.  Co.,  144 
N.  Y.  S.  499. 

§  185  (N.Y.Sup.)  That  through  the  inadvert- 
ence of  the  insured's  brokers  a  policy  on  the 
contents  of  a  building  described  it  as  situated 
at  the  northeast,  instead  of  the  northwest, 
comer  of  the  intersection  of  certain  streets,  did 
not  avoid  the  insurance,  where  there  was  no 
other  building  on  either  of  the  four  corners. — 
Curnen  v.  Law  Union  &  Rock  Ins.  Co.,  144 
N.  y.  S.  499. 

I  177  (N.Y.Sup.)  Life  and  accident  policy 
held  to  be  a  continuous  one,  subject  to  lapse 
either  before  or  after  the  expiration  of  the  first 
five-year  period  only  for  nonpayment  of  premi- 
ums.— Turner  v.  New  York  Safety  Reserve 
Fund,  144  N.  Y.  S.  261. 

Where,  though  by-laws  of  company  issuing 
policy  provided  that  it  would  terminate  in  five 
years,  it  was  in  fact  valid  for  a  second  term  of 
five  years,  subject  to  lapse  for  nonpayment  of 
premiums,  a  provision  against  liability  for  ill- 
ness or  death  occurring  before  it  had  been  in 
force  two  months  did  not  apply  to  the  first 
two  months  of  the  second  five-year  period.— Id. 

VI.  PBEMTUMS.  DUES,  AXD  ASSESS- 
BIElfTS. 

$  180  (N.Y.Sup.)  Whether  the  insorer  can  re- 
cover premiums  depends  on  whether  insured  au- 
thorized the  issuance  of  the  policy  and  whether 
it  was  thereafter  duly  issued. — American  Fire 
Ins.  Co.  of  Newark  v.  Minsker  Realty  Co.,  144 
N.  Y.  S.  305. 

Tin.   OANOEIXATION,     8VBRENDEB, 

ABAITDONMEirT,  OR  RESCISSION 

OF  POUOT. 

f  238  (N.Y.Snp.)  Mere  authority  of  a  broker 
to  effect  insurance  does  not  authorize  him  to 
procure  its  cancellation,  with  the  effect  of  mak- 
ing his  principal  chargeable  witU  the  short  rate 
premium. — American  Fire  Ins.  Co.  of  Newark 
V.  Minsker  Realty  Co.,  144  N.  Y.  8.  306. 


ZX.  AVOIDANCE  OF  POUCT  FOR 
MISREPRESENTATION.  FRAUD. 
OR  RREACH  OF  WARRANTY 
OR  CONDITION. 

(B)  Matters   Relmttnar   to   Property   or  In- 
terest Insvred. 

i  284  (N.Y.Sup.)  Where  a  printed  statement, 
in  an  application  for  credit  insurance,  stating 
that  the  applicant  knew  nothing  detrimental 
to  the  credit  of  any  customer  "which  would 
affect  his  policy,  except  as  follows,"  was  strick- 
en before  the  application  was  signed,  the  in- 
sured could  presume  that  no  information  was 
required  as  to  the  doubtful  accounts;  and 
hence  his  failure  to  give  such  information  did 
not  invalidate  the  policy. — L.  Black  Co.  v. 
London  Guarantee  &  Accident  Co.,  144  N,  Y. 
S.  424. 


X.  FORFEITURE     OF     POUOT     FOB 

BREACH  OF  PR0KIS80RT  WAB- 
RANTT.  COVENANT,  OR  CONDI- 
TION SUBSEQUENT. 

(B)   Nonparnioiit  of  Premlvnui  or  A«aeii- 
mentB. 

§357  (N.Y.Sup.)  Under  a  life  and  accident 
policy,  held  that,  in  view  of  the  company's  cus- 
tom and  its  instructions  to  its  general  agent, 
premiums  payable  on  the  1st  of  each  month 
could  be  paid  at  any  time  within  the  month 
without  the  _policy  lapsing. — Turner  v.  New 
York  Safety  Reserve  Fund,  144  N.  Y.  S.  261. 

XI.  ESTOPPEL.  WAIVER.  OR  AGREE- 
MENTS AFFECTING  RIGHT  TO 

AVOID  OR  FORFEIT  POUCT. 

S389  (N.Y.Sup.)  Where  an  application  for 
credit  insurance  is  clearly  incomplete  or  am- 
biguous and  the  insurer  issues  the  policy  with- 
out demanding  fuller  information,  the  defects 
in  the  policy  wili  not  be  available  as  a  de- 
fense in  an  action  on  the  policy. — L.  Black  Co. 
V.  London  Guarantee  &  Accident  Co.,  144  N. 
Y.  S.  424. 

XrV.  NOTICE  AND  PROOF  OF  X.OSS. 

i  558  (N.Y.Sup.)  The  provision  of  a  policy 
requiring  proof  of  loss  within  60  days  was 
waived  by  the  adjuster  accepting  a  scheduie  and 
requesting  the  holdin|^  in  abeyance  of  the  ques- 
tion of  flability,  which  was  not  denied  until 
more  than  60  days  after  the  loiEfs,  and  by  the 
retention  of  proof  of  loss  furnished  after  the 
expiration  of  60  days.— Curnen  v.  Law  Union 
&  Rock  Ins.  Co..  144  N.  Y.  S.  499. 

XVH.    PAYMENT      OR      DISCHARGE, 
CONTRIBUTION,  AND  SUB- 
ROGATION. 

8  606  (N.Y.CitarCt)  Payment  by  an  insur- 
ance company  for  goods  lost  while  in  posses- 
sion of  defendant  carriers,  and  insured,  held  not 
a  payment  of  the  insurance  loss,  but  a  loan, 
which  did  not  subrogate  the  insurance  company 
to  the  rights  of  plaintiff's  assignor,  and  an 
action  against  the  carrier  for  the  loss  was  prop- 
erly brought  by  plaintiff.- Lee  T.  Barrett,  14-1 
N.  Y.  S.  941. 

XVm.  ACTIONS  ON  POUCIES. 

1 64 1  (N.Y.Sup.)  Where  an  insurer,  after 
suit  by  the  insured,  paid  the  amount  to  tbt- 
mortgagee  as  required  by  the  policy,  and  sec 
up  such  payment  as  a  complete  defense,  he  was 
entitled  to  an  order  to  compel  plaintiff  to  reply 
thereto.— McArdle  v.  Royal  Ins.  Co.,  144  N.  V. 
S.  279. 

i646  (N.Y.Sup.)  The  word  "losses,"  as  used 
in  an  application  for  credit  insurance,  heU 
not  the  equivalent  of  the  word  "insolvency," 
as  defined  in  the  policy;  and  hence  the  bur- 
den was  on  the  insurer  who  relied  upon  a  Ioes, 
not  mentioned  in  the  application,  to  prove  not 
only  the  debtor's  insolvency  but  also  that  plain- 
tiff knew  at  the  time  of  making  the  application 
that  he  would  probably  incur  loss  on  such  debt- 
or's account. — L.  Black  Co.  v.  London  Guaran- 
tee &  Accident  Co.,  144  N.  Y.  S.  424. 

i665  (N.Y.Sup.)  Evidence,  in  on  action  on 
a  policy   of  credit  insurance  wherein  the   de- 
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fense  was  a  false  statement  made  by  _  the  in- 
Bored  in  bis  application  as  to  losses  incurred 
by  him,  held  not  to  show  that  plaintifE  knew, 
prior  to  making  the  application,  that  a  debtor, 
who  had  made  an  assignment  to  the  insured 
for  the  benefit  of  creditors,  would  not  be  able 
to  pay  his  creditors  in  full.— L.  Black  Co.  v. 
London  Guarantee  &  Accident  Co.,  144  N.  Y. 
S.  424. 

S  665  (N.Y.Snp.)  Evidence  held  to  show  that 
the  insurer  was  not  harmed  by  an  inadvertent 
description  of  the  dwelling  containing  the  in- 
sured property  as  located  on  the  northeast, 
instead  of  the  northwest,  comer  of  certain 
streets. — Curnen  v.  Law  Union  &  Bock  Ins.  Co., 
144  M.  X.  S.  499. 

INTENT. 

See  Trasta,  |  184;  Vendor  and  Purchaser,  | 
350;  WiUs,  {  529. 

INTEREST. 

See  Death,  S  92-  Eminent  Domain,  J  247; 
Pledges,  i  18;  Taxation,  {  528;  Trover  and 
Conversion,  {  63;  Usury. 

I.  BIGHTS  AHD  IiXABIUTIES  IN 
GENERAIi. 

$5  (M.Y.Sup.)  While  ordinarily  interest  fol- 
lows the  principal,  it  is  competent  for  the  par- 
ties to  contract  to  treat  it  as  something  other 
than  an  integral  part  of  the  debt — Havender  v. 
Brodbeck,  144  N.  Y.  S.  4ia 

§26  (N.Y.Sup.)  Plaintiff's  acceptance  of  de- 
fendant's check  for  the  principal  of  a  debt  held 
not  a  waiver  of  his  right  to  demand  interest. — 
Havender  v.  Brodbeck,  144  N.  Y.  S.  418. 

n.  BATE. 

i  36  (N.Y.Sup.)  When  a  contract  provides 
that  interest  shall  be  at  a  specified  rate  until 
the  principal  shall  be  paid,  the  contract  rate 
governs  until  such  payment  or  until  the  con- 
tract is  merged  in  a  judgment — Sands  v.  6il- 
leran,  144  N.  Y.  S.  337. 

i  37  (N.Y.Sup.)  When  one  contracts  to  pay  a 
principal  sum  at  a  certain  future  time  with  in- 
terest, the  interest,  after  the  maturity  of  the 
contract,  is  to  be  computed  as  damages  accord- 
ing to  the  legal  rate,  and  not  according  to  that 
stipulated  by  the  contract.— Sands  v.  Gilleran, 
144  N.  Y.  S.  337. 

INTERNATIONAL  LAW. 

See  Treaties. 

INTERROGATORIES. 

See  Depositions. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTER  VIVOS. 

See  Gifts,  i  30. 


INTOXICATING  LIQUORS. 

IV.  I.ICEN8E8  Ain>  TAXES. 

f  108  (N.Y.Sup.)  Evidence  held  to  show  that 
the  bolder  of  a  license  had  furnished  whisky  to 
persons  not  guests  and  not  partaking  of  a  meaL 
and  that  the  registering  and  the  furnishing  of 
sandwiches  with  the  drink  were  mere  subter- 
fuges.—In  re  Farley,  144  N.  Y.  S.  268. 

INVENTION. 

See  Patents. 

JEOPARDY. 

See  Criminal  Law,  i  176. 

JOINDER. 

See  Action ;  Parties,  {  61. 

JUDGES. 

See  Justices  of  the  Peace. 


JUDGMENT. 

See  Appeal,  {  934 ;  Commerce,  {  88';  Contempt, 
1^66;  Divorce,  {|  156,  166;  Landlord  and 
Tenant  j!  310;  Mortgages,  §§  173,  415.  479; 
Partnership,  5  206 ;  Payment,  §  66;  Plead- 
ing, a  345,  350;  Becords,  i  0;  Sheriffs  and 
Constables,  {  130;  Stipulations,  i  18;  Trial, 
§  345;  Waters  and  Water  Courses,  S  179; 
Wills,  iS!  344,  423,  705;   Witnesses,  i  337. 

m.   ON  CONSENT,  OFFEB.  OB  AS- 
MISSION. 

§  90  (N.Y.Sup.)  A  consent  judgment  held  pro- 
cured through  plaintiff's  unfair  tactics. — Schoor 
V.  Custen,  144  N.  Y.  S.  671. 

The  court  may  set  aside  a  consent  judgment 
procured  by  plaintiff's  unfairness. — Id. 

VI.   ON  TBIAX  OF  ISStTES. 

<A>  Rendition,  Form,  and  Reanlaitea  in 
General. 

S  203  (N.Y.Snp.)  Where  there  is  no  severance 
of  the  issues  in  accordance  with  Code  Civ.  Proc. 
§  1220,  providing  for  severance  in  special  cases, 
there  can  be  only  one  final  judgment. — Snyre  v. 
Progressive  Construction  &  Leasing  Co.,  144  N. 
Y.  S.  897. 

I  217  (N.Y.Snp.)  Where  there  Is  no  severance 
of  the  issues  in  accordance  with  Code  Civ. 
Proc.  §  1220,  providing  for  severance  in  special 
cases,  there  can  be  only  one  final  judgment,  and 
it  must  dispose  of  all  the  issues. — Sayre  v.  Pro- 
gressive Construction  &  Leasing  Co.,  144  N.  Y. 
S.  807. 

(C)   Conformltr  to   Prooeas,  Pleadings, 
Proofs,  and  Verdict   or  Findlnsa. 

{  252  (N.Y.Sup.)  A  prayer  for  relief  is  never 
conclusive,  but  the  pleader  is  entitled  to  such 
I'elief  as  the  evidence  under  the  pleadings  rep- 
resents.—Gray  V.  Heinze,  144  N.  Y.  S.  1045. 
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Xm.   MERGER  Ain>  BAR  OF  OAXTSES 
OF  ACTION  AND  DEFENSES. 
(A)   JodipnentB    Operative  ■■   Bar, 

$577  (N.Y.CityCt)  An  unauthorized  judg- 
ment for  defendant,  entered  at  the  close  of 
plaintiff's  case  in  an  action  to  foreclose  a  lien 
on  chattels  sold  under  a  conditional  sale  con- 
tract, was  not  res  judicata  in  a  subsequent  ac- 
tion between  the  same  parties  to  recover  pay- 
ments ma4,e  by  plaintiff  on  account  of  such  con- 
tract.—Quattrone  V.  Simon,  144  N.  Y.  S.  1094. 

jB)  Canaea'Of  Aetlom  and  Defenaea  Merg- 
ed, Barred,  or  Concluded. 

I  585  (N.T.Sup.)  An  adjudication  in  a  previ- 
'ous  action  held  not  conclusive  of  defendants' 
liability  on  their  bond. — Mutual  Life  Ins.  Co. 
of  New  York  v.  United  States  Hotel  Co.,  144 
N.  Y.  S.  476. 

{  590  (N.Y.Sup.)  A  judgment  for  plaintiff  in 
a  former  action  against  defendants  for  work, 
labor,  and  services  held  not  res  judicata  oi 
their  liability  on  a  check  executed  by  them  to 
plaintiff,  which  they  pleaded  as  a  defense  in 
that  action,  bat  which  was  not  included  in  a 
judgment  rendered  for  nlaintiff  therein. — Di 
Blasi  V.  Maisel,  144  N.  YT  S.  452. 

{593  (N.Y.Sup.)  Judgment,  in  action  to  re- 
cover deposit  to  secure  performance  of  contract 
on  ground  that  defendant  bad  broken  the  con- 
tract, held  to  bar  plaintiff  from  tnereafter  su- 
ing for  damages  for  the  breach.— Royal  Live 
Fish  Co.  V.  Central  Fish  Co.,  144  N.  Y.  S.  2L 

Plaintiff's  failure  to  include  all  his  claims  un- 
der a  contract  in  one  action  held  not  excused 
so  as  to  justify  a  new  action  by  the  fact  that 
the  several  claims  would  have  exceeded  the 
court's  jurisdiction. — Id. 

XIV.   CONCI.1TSTVENESS   OF   ADJTTDI. 
CATION. 

(A)  Jndvmenta   Conclnai're  In  General. 

§652  (N.Y.Sup.)  A  tenant's  default  at  the 
trial  bad  in  a  former  summary  proceeding  for 
poNsession  was  equivalent  merely  to  a  nonsuit, 
and  was  not  conclusive  of  any  cause  of  action  as- 
serted by  the  tenant's  counterclaim  on  the 
ground  of  the  landlord's  fraudulent  representa- 
tions.—Steel  V.  Holtzer,  144  N.  Y.  S.  643. 

(B)  Peraona  Concluded. 

§681  (N.Y.Sup.)  A  judgment  confirming  a 
compromise  agreement  between  trustees  of  the 
wife  and  a  husband  as  to  bis  claim  against  the 
trust  estate  held  conclusive  on  the  rights  of  the 
parties,  including  unborn  grandchildren,  whose 
interests  were  the  same  as  those  who  were  par- 
ties to  the  action  by  whom  they  were  represent- 
ed.—New  York  Life  Ins.  &  Trust  Co.  v.  Conk- 
ling,  144  N.  Y.  S.  638. 

(C)  Hattera  Conelnded. 

§715  (N.Y.Sup.)  Where  relator  was  removed 
from  office,  an  order  in  a  mandamus  proceed- 
ing restoring  him  to  office  because  of  some  irreg- 
ularity in  the  proceedings  and  not  upon  the 
merits  would  not  bar  a  second  proceeding  for 
his  removal  based  on  the  original  charge. — 
Hathaway  v.  Kline,  144  N.  Y.  S.  538. 


§715  (I^.Y.Snp.)  In  an  action  to  dispossess 
defendant  for  nonpayment  of  rent,  a  judgment 
in  a  similar  action  between  the  same  parties, 
holding  that  under  the  facts  there  presented 
plaintiff  was  estopped  to  claim  that  he  had  not 
assigned  his  lease  to  defendant's  vendor,  is  sot 
an  adjudication  of  whether  the  lease  executed 
to  defendant's  vendor  was  an  assignment  of  the 
original  lease  or  a  sublease. — Hersbkopf  t. 
Kaczer,  144  N.  Y.  S.  788. 

§  736  (N.Y.Sup.)  In  a  city's  action  to  enjoin  a 
railroad's  exclusive  use  of  a  strip  of  land  inter- 
secting five  streets  judgment  in  a  former  action 
as  to  one  street  held  conclusive  as  to  that  street, 
but  not  res  judicata  as  to  the  other  four  streets. 
—City  of  Buffalo  v.  Erie  R.  Co.,  144  N.  Y.  S. 
578. 

§739  (N.Y.Sup.)  A  judgment  for  a  penalty 
for  obstructing  a  highway  in  justice  court  in 
1851,  held,  under  2  Rev.  St  (3d  Ed.)  pt.  3,  c. 
2,  tit.  4,  art.  1,  §  2,  to  be  conclusive  against 
the  rights  of  an  abutting  owner  in  the  highway, 
though  title  to  land  could  not  be  there  adjudicat- 
ed, no  objection  being  made. — City  of  New  Ko- 
chelle  V.  New  Bochelle  Coal  &  Lumber  Co.,  144 
N.  Y.  S.  852. 

§  744  (N.Y.Sup.)  Judgment,  in  action  to  re- 
cover back  a  deposit  under  contract  on  ground 
that  defendant  had  broken  the  contract  heli 
conclusive  of  the  construction  and  breach  in  a 
subsequent  action  for  damages  for  the  breaclL 
—Royal  Live  Fish  Co.  v.  Central  Fish  Co.,  144 
N.  Y.  S.  21, 

(D)  Jndgrmenta    In    Partlcnlar    Claaaea    of 
Actlona  and   Proeeedlngra. 

§  747  (N.Y.Sup.)  In  a  suit  for  specific  per- 
formance, where  specific  performance  of  a  con- 
tract between  different  parties,  for  the  sale  of 
the  same  land  was  denied  because  a  title  com- 
pany refused  to  insure  because  of  alleged  defec- 
tive publication,  that  judgment  was  not  an  ad- 
judication that  the  publication  was  defective.— 
Carman  v.  Bedell,  144  N.  Y.  S.  32a 

XVn.   FOREIGN   JITDGBCENTS. 

§  829  (N.Y.Sup.)  Where  the  petitioner  bronpht 
suit  in  the  federal  courts  to  construe  a  \(ill 
and  to  determine  whether  the  administration  in 
the  state  of  the  testator's  residence  took  pre- 
cedence over  state  where  the  property  was  lo- 
cated, the  denial  of  relief  in  that  suit  is  a  con- 
clusive adjudication.— In  re  Eaton's  £state,  144 
N.  Y.  S.  254. 

XXII,   Fi:.EADING  AND  EVIDENCE  OF 

JXn>GMENT  AS  ESTOPPEX.  OB 

DEFENSE. 

§948  (N.Y.Sup.)  Plaintiff  hOd  entiUed  to 
prove  former  adjudication  that  defendant  had 
broken  the  contract  sued  on  without  pleadia; 


the  former  judgment,  where  no  repl^  was  re- 
quired  by   defendant. — Royal   Live  Fist 
Central  Fish  Co.,  144  N.  Y.  S.  21. 


Where  plaintiff  introduced  a  former  judgment 
to  show  adjudication  of  construction  of  con- 
tract and  defendant's  breach,  defendant  held  en- 
titled to  rely  thereon  as  barring  plaintiff's  pend- 
ing action,  without  pleading  it. — Id. 

§  956  (N.Y.Sup.)  Relator  in  mandamus  for  hit 
restoration  to  office  after  removal  had  the  bur- 
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dea  of  ahowine  that  an  order  In  a  former  man- 
damus proceeding  restoring  him  to  office  was 
upon  the  merits 'and  not  based  upon  some  irreg- 
ularity.—Hathaway  V.  Kline,  144  N.  X.  a  538. 

JUDICIAL  NOTICE. 

See  Evidence,  S  35. 

JUDICIAL  POWER. 

See  Constitutional  Law,  {  70. 

JURISDICTION. 

See  Bastards;  Constitutional  Law,  §  56; 
Courts ;  Criminal  Law,  $  250 ;  Equity,  5  43 ; 
Indians,  §  27;  Justices  of  the  Peace,  f  36; 
Prohibition;  Taxation,  J  895;  Trusts,  i$ 
187.  206 ;   Wais,  §  698. 

JURY. 

See  Trial,   |§  143-260. 

JUSTICES  OF  THE  PEACE. 
HI.  civn.  JtmiSDicTioN  Ain>  av- 

THOIUTT. 

$  36  (N.Y.Sup.)  Under  Code  Civ.  Proc.  |  2232, 
sabd.  4,  providing  for  the  removal  of  one  in  pos- 
session of  real  property,  holding  over,  and  sec- 
tions 2951,  2952,  2054,  and  2955.  relating  to 
the  pleadings  in  justice's  court,  held,  that  a  de- 
nial of  plaintiff's  allegation  that  he  held  as 
lessee  under  one  who  was  the  owner  was  not  a 
plea  of  title,  and  hence  that  the  justice's  court 
had  jurisdiction.— People  ex  rel.  Hill  v.  Kelsey, 
144  N.  Y.  S.  135. 

Code  Civ.  Proc.  {{  2951-2957,  requiring  a  dis- 
missal of  an  action  in  justice's  court  in  cases 
of  disputed  title  to  land,  held  to  relate  only  to 
actions  as  distinguished  from  special  proceed- 
ings, and  hence  not  to  extend  to  a  summary 
proceeding  presenting  only  the  question  of  right 
to  possession  of  land. — Id. 

V.   HEVTEXr    OF    PROCEEDINGS. 

(A)   Appeal  and   Error, 

i  174  fN.Y.Co.Ct.)  Where  an  action  was 
brought  by  an  unincorporated  association  in  its 
own  name,  and  defendant,  after  his  demurrer 
was  overruled,  answered  and  subsequently  ap- 
pealed to  the  County  Court,  the  County  Court 
was  authorized,  under  Code  Civ.  Proc.  $  723, 
to  permit  it  to  amend  by  inserting  the  name  of 
its  president  as  plaintiff.— Francis  v.  Perry,  144 
N.  Y.  S.  167. 

f  189  (N.Y.Co.Ct.)  Where,  in  an  action  in  jus- 
tice's court,  defendant  admitted  owing  $24.C0, 
and  pleaded  a  counterclaim  for  $15,  and  judg- 
ment was  rendered  for  defendant  for  ^15,  the 
county  court  cannot  render  a  judgment  under 
authority  of  Code  Civ.  Proc.  §  3063,  but  must  re- 
verse.- King  Paint  Co.  v.  Lang,  144  N.  Y.  S. 
444. 

Under  Laws  1900,  c.  553,  providing  that, 
where  a  judgment  is  against  the  evidence,  the 
appellate  court  may  order  a  new  trial,  the 
county  court  will  order  a  new  trial  where  judg- 


ment has  been  rendered  for  defendant  before  a 
justice  after  he  admitted  an  indebtedness  to 
plaintiff  greater  than  his  counterclaim. — Id. 

§  190  (N.Y.CcCt.)  Where  the  County  Court, 
on  reversing  a  judgment  of  a  justice  dismissing 
a  complaint,  ordered  a  new  trial  on  a  day  cer- 
tain and  the  parties  appeared  and  by  consent 
the  case  was  adjourned,  and  upon  the  last  ad- 
journed day  there  was  no  appearance,  the  jus- 
tice properly  rendered  judgment  of  nonsuit 
against  the  plaintiff  under  Code  Civ.  Proc.  f 
3013.— Leonard  v.  Rlma,  144  N.  Y.  S.  447. 

Where  a  justice  of  the  peace  properly  enter- 
ed a  nonsuit  under  Code  Civ.  Proc.  §  3013,  for 
failure  of  plaintiff  to  appear  on  the  day  fixed 
for  trial  after  the  case  bad  been  reversed  by  the 
County  Court,  the  latter  coart  bad  no  junsdic- 
tion  to  fix  another  day  for  trial. — Id. 

LACHES. 

See  Payment,  §§  66,  80 ;  Remainders,  {  17. 

LANDLORD  AND  TENANT. 

See  Assignments  for  Benefit  of  Creditors,  g  235  ; 
Brokers,  §  53;  Corporations,  g§  340,  409; 
Evidence,  {  241;  Fixtures,  |  32;  Frauds, 
Statute  of,  81  116,  138,  158;  Judgment,  §§ 
652,  715 ;  Principal  and  Agent,  §  100 ;  Stip- 
ulations, §  18;  Trover  and  Conversion,  |  9; 
Trusts,  §  153 ;  Use  and  Occupation ;  Ven- 
dor and  Purchaser,  £§  134,  350,  351;  Wit- 
nesses, S  159. 

I.  CREATION  AND  EXISTENCE  OF 

THE  BEXJiTION. 

S  18  (N.Y.Sup.)  Making  of  valid  lease  for 
shorter  period  held  not  to  be  implied  from  the 
giving  of  a  check  as  a  deposit  under  a  void 
parol  lease  for  three  years,  if  any  payment 
would  be  material  in  the  absence  of  occupancy. 
-Cohen  v.  Margulies,  144  N.  Y.  S.  688. 

II.  IiEASES  AND  AGREEMENTS  IN 

OENERAI.! 

(A)  Re«niaites  and  Validity. 

1 22  (N.Y.Sup.)  Pacts  in  the  view  most  fa- 
vorable to  lessor  held  to  show  that  deposit  by 
prospective  lessee  before  signing  of  lease  was  to 
secure  its  fulfillment  of  the  agreement  to  take 
the  lease. — Weber  v.  Williams  &  Morford  Co., 
144  N.  Y.  S.  610. 

Where  a  check  was  given  by  a  prospective 
lessee  to  secure  its  fulfillment  of  its  agreement 
to  take  a  lease  and  not  as  a  penalty  or  liquidat- 
ed damages,  there  could  be  no  recovery  thereon 
in  the  absence  of  actual  damage. — Id. 

In  action  on  check  given  by  prospective 
lessee,  lessee  held  to  have  shown  lack  of  con- 
sideration by  proving  that  it  was  given  as  a 
deposit  only,  and  the  burden  was  then  on  the 
lessor  to  prove  actual  damages  or  that  the  check 
was  given  as  liquidated  damages. — Id. 

<B)  Conatraetlom  and  Operation. 

1 48  (N.Y.Sup.)  The     tenant's     measure     of 
damages  for  a  breach  of  lease  is  the  difference 
,  between  the  rental  value  and  the  rent  reserved, 
plus  expenses  incurred  by  the  tenant  in  prepar- 
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ing  for  occupation.— Chansky  y.  William  Const. 
COy  144  N.  Y.  8.  687. 

That  the  tenant  paid  $22  to  rent  apartments 
in  the  neighborhood  was  not  a  proper  element 
of  damage. — Id. 

in.  LANDLORD'S  TITLE  AND  RE- 
VERSION. 

(B)  Batoppel  of  Tenant. 

i  63  (N.Y.Sup.)  One  who  takes  a  lease  of  real 
property  from  another  is  estopped  to  dispute  his 
landlord's  title. — Estates  Development  Co.  ▼. 
Gallagher,   144  N.  X.   S.  506. 

IV.  TERMS  FOR  TEARS. 

(B)   Aaatvnntent,    Snblettlnar>    and    Mort- 
vaare. 

§79  (N.Y.Sup.)  Where  defendant's  vendor 
agreed  to  pay  plaintiff,  himself  a  lessee,  as 
landlord,  a  stipulated  rent,  a  lease  executed  by 
plaintiff  to  defendant's  vendor  must  be  con- 
strued as  a  sublease  and  not  an  assignment. — 
Uershkopf  v.  Kaczer,  144  N.  Y.  S.  788. 

{80  (N.Y.Sup.)  Plaintiff,  by  giving  a  tenant 
notice  of  termination  of  her  tenancy  on  Novem- 
ber. 1st,  affirmed  it  to  that  time,  and  could  not 
claim  that  the  relation  of  landlord  and  tenant 
existed  between  plaintiff  and  a  subtenant  of 
such  person  during  the  same  period. — Bommers- 
heim  v.  Forman,  144  N.  Y.  S.  647. 

The  relation  of  landlord  and  tenant  could  not 
exist  after  November  Ist  between  plaintiff  and 
a  subtenant  of  another  to  whom  plaintiff  had 
given  notice  of  the  termination  of  her  tenancy 
on  November  Ist— Id. 

(C)  Bxtenalons,  Renewala>  and  Optlona  to 
Parcbaae  or  Sell. 

§90  (N.Y.Sup.)  Whether  the  mere  leaving  of 
property  in  the  premises  by  a  tenant  upon  re- 
moval is  a  continuance  of  his  occupancy  is 
usually  a  question  of  fact,  in  determining  which 
the  value  of  the  goods  as  compared  to  the 
amount  of  the  rent  is  material.— Broome-Clin- 
ton Co.  y.  Woltzer,  144  N.  Y.  S.  76a 

VII.  PREMISES  AND  ENJOYMENT 
AND  USE  THEREOF. 

(A)   Deacrlption,  Bxtent.  and  Condition. 

i  124  (N.Y.Sup.)  Where  by  the  terms  of  a 
lease  the  use  of  a  toilet  room  was  appurtenant 
to  the  premises  demised,  the  tenant  was  not  sub- 
ject to  summary  proceedings  to  disiwssess  him 
therefrom,  under  Code  Civ.  Proc.  f  2232.— Bel- 
rose  Realty  Co.  v.  Maier,  144  N.  Y.  8.  320. 

(D)  Repalra,  Inan  ranee,  and  (mprove- 
menta. 

i  152  (N.Y.Sup.)  Though  a  lease  required  the 
tenant  to  comply  with  the  rules  of  the  various 
local  municipal  authorities,  that  covenant  will 
not  require  the  tenant  to  rebuild  one  of  the 
walls  of  the  building  and  to  reconstruct  the 
roof,  which  repairs  were  ordered  by  the  munic- 
ipal nuthorities. — Warrin  v.  Haverty,  144  N.  Y. 
S.   1004. 


(K)  tajarlca  from  Danserona  or  Defeetlve 
Condition. 

{  169  (N.Y.Sup.)  Evidence  held  insufficient  to 
show  that  leaks  in  roof  causing  damage  were 
due  to  negligence  of  lessee  of  the  roof  who  had 
agreed  to  make  repairs,  but  who  was  not  to  be 
liable  for  the  negligent  or  willful  acts  of  other 
parties.— Noud  v.  Van  Beuren  &  New  York  Bill- 
PosUng  Co.,  144  N.  Y.  S.  769. 

<F)  BvlctloB. 

{  172  (N.Y.Sup.)  Grossly  insulting  letters 
written  by  plaintiff's  treasurer  to  defendant,  a 
tenant  in  plaintiff's  hotel,  held  sufficient  to  de- 
prive defendant  of  the  beneficial  enjoyment  of 
the  premises,  and  to  be  a  breach  of  the  cove- 
nant of  quiet  enjoyment  and  a  constructive  evic- 
tion.—Onward  Const  Co.  v.  Harris,  144  N.  Y. 
S.  318. 

1 172  (N.Y.Sup.)  Where  plaintiffs  janitor, 
while  intoxicated,  abused  the  wife  of  a  tenant, 
and  plaintiff  sustained  him  in  such  attitude  by 
continuing  him  in  her  employ,  such  act  con- 
stituted a  constructive  eviction. — Pnrcell  v.  Le- 
on, 144  N.  Y.  8.  348. 

i  172  (N.Y.Sup.)  If  the  landlord's  covenant 
for  quiet  enjoyment  was  made  in  consideration 
of  a  tenant's  covenant  to  pay  rent  in  advance, 
the  tenant,  after  failing  to  pay  rent  in  advance, 
cannot  recover  damages  for  eviction  upon  the 
covenant  of  quiet  enjoyment — Meyer  v. 
Schulte,  144  N.  Y.  S.  1028. 

S  178  (N.Y.Sup.)  A  tenant,  who  signs  a  new 
lease  after  the  discovery  of  a  condition  of  the 
premises,  thereby  waives  a  right  to  claim  a  con- 
structive eviction  by  reason  thereof,  in  the  ab- 
sence of  anything  to  show  that  he  relied  on  the 
landlord's  promise  to  remedy  them. — Patemo  v. 
Dunham,  144  N.  Y.  S.  704. 

VnX.  RENT  AND  ADVANCES. 
(A)  RlKlita  and  UablllUea. 

§  182  (N.Y.Sup.)  The  demanding  by  the  land- 
lord of  unpaid  rent  and  recognizing  the  tenants 
as  such  was  not  a  waiver  of  a  breach  of  lessee's 
covenant  to  pay  the  rent  in  advance. — Meyer 
V.  Schulte,  144  N.  Y.  S.  1028. 

{  184  (N.Y.Sup.)  Where  plaintiff  made  a  de- 
posit to  secure  a  lease,  and  received  a  memo- 
randum, signed  by  defendant  reciting  that  fact 
and  when  the  rent  was  to  begin,  the  memoran- 
dum constituted  at  least  an  agreement  to  exe- 
cute a  lease,  and  plaintiff  cannot  recover  his 
deposit  if  in  default,  although  defendant  may 
recover  arrears  of  rent. — MacDonald  v.  Doctor, 
144  N.  Y.  S.  6. 

g  184  (N.Y.Sup.)  Under  a  provision  that  if 
the  tenant  defaulted  the  landlord  might  retain 
a  certain  sum  deposited  "as  and  for  liquidated 
damages,"  where  lessee's  only  breach  was  io 
not  paying  stipulated  rent  he  was  entitled  to 
have  the  deposit  returned,  after  deducting  tben^ 
from  any  rent  due. — Star  Mortgage  Co.  v. 
Friedland,  144  N.  Y.  S.  704. 

§  185  (N.Y.Sup.)  A  lessee  under  a  parol  lease 
for  three  years,  to  commence  February  15tb. 
did  not,  by  requesting  a  change  in  certain  alter- 
ations which  the  lessor  was  making  prior  to 
that  date,  and  when  the  premises  were  not 
ready  for  occupancy,  obtain  such  constructive 
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poneasion  u  made  him  liaUe  for  one  month's 
rent— Ck>hen  ▼.  MargnUea,  144  N.  T.  S.  588. 

i  187  (N.T.Snp.)  Where  a  wall  of  a  demised 
building  was  defective  and  liad  to  be  torn  down 
and  rebuilt,  the  tenant  was  authorized  under 
Real  Property  Law,  {  27,  to  surrender  the 
premises  without  further  liability  for  rent. — 
Warrin  ▼.  Haverty,  144  N.  Y.  S.  1004. 

i  195  (N.T.Snp.)  Under  a  lease  covenanting 
that  a  deposit  should  become  liquidated  damages 
only  in  case  of  dispossession  or  surrender,  the 
tenant  on  abandonment  of  the  premises  without 
acceptance  of  his  offer  to  surrender  was  liable 
for  rent  accruing  thereafter. — Marder  v.  New 
System  Napkin,  Towel  Supply  &  Steam  Laundry 
Co..  144  NT  Y.  S.  757. 

{202  (N.Y.Sup.)  Where  a  lease  provided  for 
monthly  payments  of  rent,  an  alteration  reduc- 
ing the  annual  rental  did  not  relieve  the  ten- 
ant from  the  duty  to  make  monthly  payments. 
—Miller  v.  Bamett,  144  N.  Y.  S.  40. 

i  208  (N.Y.Sup.)  An  assignee  of  a  lease,  not 
having  covenanted  to  pay  rent,  was  not  liable 
for  rent  accruing  after  his  removal  from  the 
demised  premises. — Pascal  t.  Slavin,  144  N.  Y. 
S.  354. 

S  208  (N.Y.Sup.)  Assignees  of  lease,  who  as- 
sumed the  performance  of  its  covenants,  held 
liable  for  rent  accruing  after  the  assignment. — 
Zinwell  Co.  v.  Ilkovitz,  144  N.  Y.  S.  815. 

After  assignment  of  lease  by  assignees,  who 
bad  assumed  its  covenants,  acceptance  of  rent 
by  the  lessor  from  subsequent  assignees  held 
not  to  discharge  the  original  assignees  of  liabil- 
ity.—Id. 

(B)   Actions. 

1228  (N.Y.Sup.)  Where  assignees  of  a  lease, 
who  bad  assumed  the  performance  of  its  cove- 
nants, assigned  the  lease  to  persons  who  exe- 
cuted a  similar  assumption,  the  lessor  could 
sue  both  the  original  and  subsequent  assignees 
simultaneously,  though  it  could  have  but  one 
satisfaction. — Zinwell  Co.  v.  Adams,  144  N.  Y. 
S.  817. 

§231  (N.Y.Sup.)  Evidence  tha't  the  landlord's 
general  agent  requested  the  keys  and  took  pos- 
session, accepting  the  surrender  and  releasing 
the  tenant  from  further  obligation  to  pay  rent, 
is  admissible  to  show  a  surrender. — Warrin  v. 
Haverty,  144  N.  Y.  S.  1004. 

§  233  (N.Y.Sup.)  In  an  action  for  rent,  the 
<luestion  of  the  tenant's  surrender  of  the  prem- 
ises by  agreement  held  for  the  jury. — Warrin  v. 
Haverty,  144  N.  Y.  S.  1004. 

IX.   RE-ENTBT    AND    BECOVERT    OF 
POSSESSION  BT  LANDLORD. 

§  296  (N.Y.Sup.)  The  right  to  maintain  sum- 
mary proceedings  is  dependent  on  the  existence 
of  the  relationship  of  landlord  and  tenant. — 
Fifth  Avenue  Shop  t.  Fox-Stiefel  Co.,  144  N. 
r.  S.  705. 

A  collateral  agreement  between  an  assignee 
-of  a  lease  and  his  assignor  that  the  assignee 
shall  be  considered  as  the  landlord  and  the  as- 
signor as  the  tenant  does  not  make  the  as- 
signee a  landlord,  and  he  may  not  maintain 
summary  proceedings  against  the  assignor.^ — Id. 


f  299  (N.Y.Sup.)  Where  defendants  obtained  a 
summary  order,  for  the  dispossession  of  their 
tenant  in  proceedings  in  which  neither  plaintiff 
nor  its  tenant  was  a  party,  plaintiff,  under 
Code  Civ.  Proc.  i  2265,  subd.  2,  was  not  enti- 
tled to  enjoin  the  enforcement  of  such  order  on  a 
complaint  failing  to  disclose  plaintiff's  title 
further  than  to  allege  that  it  owned  the  prop- 
erty.- Estates  Development  Co.  v.  Uallagher, 
144  N.  Y.  S.  506. 

{  308  (N.Y.Sup.)  In  an  action  to  dispossess  a 
tenant,  where  evidence  of  payment  of  rent  was 
offered  solely  to  prove  occupancy,  testimony  of 
defendant  of  the  reason  for  the  payment  is  im-i 
material— Hershkopf  v.  Kaczer,  144  N.  Y.  S. 
788. 

1308  (N.Y.Co.Ct)  Evidence  in  an  action  to 
dispossess  a  tenant  held  to  sustain  a  finding  that 
an  extension  of  a  lease  upon  which  defendant 
relied  was  indorsed  on  the  lease  after  the  lessor 
had  divested  himself  of  title  by  the  execution 
of  a  trust  deed.— Wald  v.  Weilhamer,  144  N.  Y. 
S.  929. 

§  3 1 0  (N.Y.Sup.)  A  final  order  of  disposses- 
sion in  summary  proceedings  is  conclusive  that 
the  tenant's  term  expired  on  the  date  of  the  dis- 
possession under  the  order. — Bommersheim  v. 
Forman,  144  N.  Y.  S.  647. 

LARCENY. 

See  Burglary;   False  Pretenses,  §  13. 

LAW  OF  THE  CASE. 

See  Trial,  {  337. 

LAWYERS. 

See  Attorney  and  Client 

LEASE. 

See  Landlord  and  Tenant 

LEGACIES. 

See  Wills. 

LEGACY  TAX. 

See  Taxation,  §§  867-BOO. 

LEGISLATIVE  POWER. 

See  Constitutional  Law,  $  66. 

LETTERS. 

See  Guaranty,  $t  6,  7 ;  Landlord  and  Tenant,  | 
172;    Sales,  |  52. 

LETTERS  PATENT. 

See  Patents. 

LEVY. 

See  Taxation,  g§  376-497. 

LEX  LOCI. 

See  Master  and  Servant,  |§  86,  160. 
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LIBEL  AND  SLANDER. 

WORDS   Ain>   ACTS   ACTIONABLE. 
AND  UABIUTY  THEREFOR. 

1 9  (N.Y.Sup,)  Falsely    to    charge    a    penon 
engaged  in  business  with  bankruptcy  is  libelons 
ir  8e.~HyndB  t.  Fourteenth  Street  Store,  144 
X.  S.  1080. 

IV.  ACTIONS. 

(B)  Parties,    Preliminary    Proceedlasa, 
and  Pleadlaar. 

1 99  (N.T.Snp.)  In  an  action  for  slander  which 
caused  merchants  and  others  to  cease  dealing 
with  plaintiff,  defendant  is  entitled  to  a  bill  of 
particulars  as  to  the  names  of  the  persons 
who  ceased  to  so  deal,  where  the  complaint 
was  such  that  plaintiff  might  prove  that  others 
than  those  mentioned  bad  severed  business  rela- 
tions.—Kayata  V.  Ontra,  144  N.  Y.  S.  475. 

(E)  Trial,  Jndcnnent,  auid  Re-pleir. 

S  123  (N.Y.Sup.)  Where  an  article  is  libelous 
per  se,  and  the  defendant  does  not  prove  privi- 
lege, the  only  question  for  the  jury  is  the 
amount  of  the  damage ;  but,  if  an  article  is 
not  libelous  per  se,  then  the  question  of  its 
meanini;  is  for  the  jury. — Hynds  v.  Fourteenth 
Street  Store,  144  N.  Y.  S.  1030. 

In  a  libel  suit  for  falsely  charging  plaintiff 
with  banlcruptcy,  the  question  whether  the  libel 
was  directed  against  plaintiff  held  for  the  jury. 
— Id. 

LICENSES. 

See  Customs  and  Usages ;  Intoxicating  liquors, 
{  108 ;  Literary  Property ;  Municipal  Corpo- 
rations, i  68. 

LIENS. 

See  Attorney  and  Oient,  §§  176,  182 ;  Carri- 
ers, S  197;  Courts,  $  188;  Judgment,  $  577; 
Mechanics'  Liens;  Mortgages,  S  173:  Pledg- 
es; Sales,  $§  315,  481;  Schools  and  School 
Districts,  S  86;  Taxation,  §  508;  Vendor 
and  Purchaser,  |f  134,  198,  343-351. 

LIFE  ESTATES. 

See  Bemainders. 

LIFE  INSURANCE 

See  Insurance. 

LIMITATION  OF  ACTIONS. 

I.   STATUTES  OF  LIMITATION. 

(A)  Natnre,  Validity,  and  Constrnotloa  In 
General. 

§15  (N.Y.Sup.)  Statutes  of  limitation  being 
enacted  out  of  considerations  of  public  policy,  a 
person  cannot  in  advance  waive  the  benefit 
of  the  statute,  and  hence  obligors  in  a  bond 
who  attempted  to  waive  the  benefit  of  the  stat- 
ute are  not  disbarred  from  pleading  it. — Mutual 
Life  Ins.  Co.  of  New  York  v.  United  States 
Hotel  Co.,  144  N.  Y.  S.  476. 


(B)  Umltatlona   AppUeaUc  to  Partlealar 
Aetloaa. 

1 37  (N.Y.Sup.)  A  ■tockholder's  action  against 
directors  to  require  accounting  for  stock  illegal- 
ly and  fraudulently  issued  held  within  the  ten- 
year  statute  of  limitations. — (Continental  Secu- 
rities Co.  V.  Belmont,  144  N.  Y.  S.  801. 

n.   COBIFITTATION   OF  PERIOD  OF 
LIMITATION. 

(A)  Aeemal    of    RIarlit    of    AotlOB    or    De- 
fease. 

1 46  (N.Y.Sup.)  A  recital  In  a  bond  given  as 
collateral  to  a  bond  and  mortgage  that  it 
should  remain  in  effect  until  actual  payment 
does  not  add  anything  to  the  effect  of  the  bond, 
the  law  implying  that  condition,  and  hence  it 
does  not  stop  the  running  of  limitations. — Mu- 
tual Life  Ins.  Co.  of  New  York  v.  United  States 
Hotel  Co..  144  N.  Y.  S.  476. 

Provision  of  a  bond  given  as  collateral  to  a 
bond  and  mortgage  heZtt  merely  to  allow  exten- 
sions during  the  period  of  limitations,  and  not 
to  prevent  the  running  of  limitations. — ^Id. 

m.  ACKNOWLEDGMENT.  NEW 

PROMISE,  AND  PART 

PAYMENT. 

{  139  (N.Y.Sup.)  An  obligor  of  a  bond  given 
as  collateral  to  a  bond  and  mortgage  is  com- 
pletely discharged  by  the  lapse  of  20  years, 
even  though  the  statute  of  limitations  only  bars 
the  remedy,  and  hence  his  liability  cannot  be 
revived  by  an  extension  of  the  time  of  the  pay- 
ment of  the  mortgage. — Mutual  I..ife  Ins.  Co.  of 
New  York  v.  United  States  Hotel  Co.,  144  N. 
Y.  S.  476. 

i  143  (N.Y.Sup.)  An  adjddication  in  a  previous 
action  against  trustees,  who  bad  mortgaeed 
property,  for  an  accounting  and  sale  of  the 
trust  property,  that  defendants  were  beneficial- 
ly interested  in  the  property,  held  not  to  affect 
defendants'  rights  as  obligors  on  a  bond  given 
as  collateral  to  the  trustees'  bond  and  mort- 
gage, or  to  constitute  a  waiver  of  the  benefit  of 
limitations.— Mutual  Life  Ins.  Co.  of  New  York 
v.  United  States  Hotel  Co.,  144  N.  Y.  S.  47<.. 

An  attorney  cannot  be  presumed  to  have 
authority  to  acknowledge  a  debt  already  bar- 
red by  the  statute   of   limitations. — Id. 

§  145  (N.Y.Sup.)  In  an  action  against  trustees 
of  property,  which  they  had  mortgaged,  for  nn 
accounting  and  sale  of  the  trust  property,  nn 
amendment  to  the  judgment  as  to  the_  amount 
due  on  the  mortgage,  made  under  a  stipulation 
signed  by  defendants'  attorneys,  held  not  tn 
constitute  an  acknowledgment  tolling  the  stat- 
ute of  limitations  on  a  bond  given  by  defendants 
as  collateral  to  the  mortgage.— Mutual  life  Ins. 
Co.  of  New  York  v.  United  States  Hotel  Co, 
144  N.  Y.  S.  476. 

1 146  (N.Y.Sup.)  An  adjudication  ot  the 
amount  due  on  a  mortgage  debt  is  not  an  ac- 
knowledgment of  the  debt  or  a  promise  to  pay 
by  sureties  for  the  debt  who  were  parties  to  the 
action;  Code  Civ.  Proc.  §  395,  requiring  the 
promise  to  be  in  writing  signed  by  the  parties 
sought  to  be  charged  to  take  the  case  out  of 
the  statute  of  limitations. — Mutual  Life  Ins. 
Co.  ot  New  York  v.  United  States  Hotel  Co., 
144  N.  Y.  S.  476. 
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S  155  (N.T.8np.)  Defondants'  indorsement  of 
notes,  the  proceeds  of  which  were  used  by  the 
mortgagor  to  pay  the  interest  on  a  mortgage  on 
which  they  were  sureties,  held  not  to  stop  the 
ranning  of  limitations  as  against  them. — Mu- 
tual Life  Ins.  Co.  of  New  York  t.  United  States 
Hotel  Co.,  144  N.  Y.  8.  476. 

Where  defendants  were  obligors  on  a  bond 
giyen  as  collateral  to  a  bond  and  mortgage,  hrid, 
that  payments  by  the  trustees  who  gave  the 
mortgage  did  not  constitute  an  acknowledgment 
by  the  defendants  stopping  the  running  of  lim- 
itations, even  though  they  were  beneficially  in- 
terested in  the  property.— Id. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

S  15  (N.T.Sup.)  Where  plaintiff  was  seeking 
to  subject  the  interest  of  the  mortgagor,  remain- 
ing after  foreclosure  of  the  mortgage,  to  the 
payment  of  his  judgment  and  was  not  contest- 
ing the  validity  of  the  mortgage,  his  right  to 
file  a  lis  pendens  cannot  be  denied  on  the  theory 
that  he  should  pay  the  mortgage  debt. — Faber  v. 
Hanbury,  144  N.  T.  S.  381. 

§20  (N.X.Sup.)  Where  plaintiff  was  seeking 
to  subject  the  interest  of  a  mortgagor,  remain- 
ing after  the  foreclosure  of  the  mortgage,  to 
the  payment  of  his  judgment,  the  dismi^al  of 
his  complaint  does  not  entitle  the  mortgagee  to 
a  dismissal  of  plaintiff's  notice  of  lis  pendens 
under  Code  Civ.  Proc.  §  1323.— Faber  v.  Han- 
bury, 144  N.  Y.  S.  381. 

Where  a  judgment  creditor  of  a  mortgagor 
filed  a  lis  pendens  in  a  suit  to  subject  the  in- 
terest of  the  mortgagor  to  the  payment  of  his 
judgment  after  foreclosure,  the  mortgagee  can 
compel  a  purchaser  to  complete  his  purchase, 
and  hence  is  not  entitled  to  a  dismissal  of  the 
notice  on  that  ground.— Id. 

LITERARY  PROPERTY. 

§  7  (N.Y.Sup.)  A  license  to  produce  a  play 
within  the  United  States  and  Canada  during  a 
limited  term  did  not  give  an  exclusive  right  to 
produce  such  play,  where  the  contract  did  not 
so  provide.— Hart  v.  Cort,  144  N.  Y.  S.  627. 

LIVE  STOCK. 

See  Animals. 

LOANS. 

See  Banks  and  Banking,  i  180. 

LOCAL  LAWS. 

See  Statutes,  |  94. 

LOST  INSTRUMENTS. 

See  WUls,  {{  289,  302. 

LUNATICS. 

See  Insane  Persons. 


MACHINERY. 

See  Master  and  Servant,  i{  121,  209,  280. 

MALICIOUS  PROSECUTION. 

I.  HATITRE  AND   COMMENCEHElTr 
OF  PROSECimoif. 

I  8  (N.Y.Sup.)  The  mere  application  for  the 
issuance  of  a  warrant  on  a  criminal  charge  is 
a  "criminal  prosecution"  and  may  form  the 
basis  of  an  action,  even  though  the  accused  be 
not  arrested.— Schneider  v.  Scblang,  144  N.  Y. 
8.  543. 

Under  Laws  1910,  c.  659,  i  82,  held,  that  a 
summons  out  of  a  magistrates  court  requiring 
plaintiff,  under  penalty  of  the  law,  to  appear 
and  answer  to  a  charge  of  larceny,  was  the 
commencement  of  a  criminal  prosecudon. — Id. 

MANDAMUS. 

See  Counties,  j  206;  Judgment,  SS  715,  056; 
Municipal  Corporations,  t  218;  Taxation,  S 
497. 

I.  VArVBX  AUTD  OROimDS  IN  GEN. 
EBAIh 

i  16  (N.Y.Sup.)  That  the  position  from  which 
relator  had  been  wrongfully  removed  had  been 
subsequently  abolished,  held  no  defense  to  man- 
damus to  compel  his  reinstatement,  which  was 
a  condition  precedent  to  his  recovery  of  accrued 
salary.- People  ex  rel.  Collins  v.  McAneny,  144 

N.  Y.  s.  m. 
n.  sirajECTS  and  purposes  of 

REI.IEF. 

(B)   Aets   and   Proceedlnsm   of  Public   Offi- 
cers  and    Boards  and  Mnnicipallttea. 

§  79  (N.Y.Sup.)  Mandamus,  which  is  a  writ 
appropriate  to  compel  the  action  of  public  of- 
ficers or  bodies  exercising  executive  or  adminis- 
trative functions,  is  properly  invoked  by  a 
teacher,  who  was  wrongfully  dismissed  by  the 
board  of  education,  t*  compel  her  reinstatement. 
—People  ex  rel.  Peixotto  v.  Board  of  Education 
of  the  City  of  New  York,  144  N.  Y.  S.  87. 

{  93  (N.Y.Sup.)  Under  Const,  art.  7,  §§  8,  10, 
and  Laws  1910,  c.  334,  amending  Laws  1908. 
c.  195,  held,  on  taking  property  of  a  railroad 
which  crossed  the  canal,  that  as  a  special  ap- 
praiser had  no  authority  to  contract  to  convey 
an  easement  in  the  lands  taken  from  a  railroad, 
the  contract  would  not  be  enforced  by  manda- 
mus.—People  ex  rel.  New  York  Cent  &  H.  R. 
R.  Co.  V.  Walsh,  144  N.  Y.  S.  367. 

1 101  (N.Y.Sup.)  Mandamus  will  not  be  grant- 
ed to  control  the  discretion  of  state  auditing 
officer  and  to  dictate  their  disposition  of  a 
claim  growing  out  of  the  construction  of  the 
Barge  Canal,  nor  to  compel  them  to  approve  or 
allow  a  claim  or  any  particular  items  thereof. — 
People  ex  rel.  New  York  Cent  &,  H.  R.  R.  Co. 
V.  Walsh,  144  N.  Y.  8.  367. 

§  102  (N.Y.Sup.)  Where  the  law  has  appointed 
another  officer  or  tribunal  to  examine  and  cer- 
tify claims  against  the  state  and  has  made  such 
certificate  conclusive,  the  duty  of  the  auditor  or 
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other  proper  officer  to  draw  a  warrant  for  the 
payment  thereof  is  purely  ministerial,  and  en- 
forceable by  mandamus. — People  ex  rel.  New 
York  Cent  &  H.  B.  R.  Co.  v.  WalBh,  144  N.  Y. 
S.  367. 

m.  jmUSDIOTION.  pbooeedinos, 
AND  BXXIEF. 

§  168  (N.Y.Sup.)  In  mandamus  to  compel  a 
town  superintendent  of  highways  to  annul  a 
certificate  whereby  he  undertook  to  abandon  a 
certain  highway  because  so  little  traveled,  as 
provided  by  Highway  Law,  f  234,  relator,  deny- 
ing the  statement  of  the  certificate,  had  the  bur- 
den of  proof.— People  ex  rel.  Melenbacker  t. 
Hubbell.  144  N.  Y.  S.  219. 

§  176  (N.Y.Sup.)  Mandamus  should  not  go  to 
the  extent  of  commanding  persons  who  are  not 
parties  to  the  proceeding,  as  by  directing  a  state 
special  examiner  and  appraiser  to  procure  the 
execution  of  a  conveyance  to  relator  from  the 
proper  state  officers  whoever  they  may  be. — Peo- 
ple ex  rel.  New  York  Cent  &  H.  B.  R.  Co.  v. 
Walsh,  144  N.  Y.   S.  367. 

§  181  (N.Y.Sup.)  Where,  in  mandamus  to  com- 
pel relator's  reinstatement  in  a  position  from 
which  he  had  been  wrongfully  removed,  all  the 
facts  set  up  in  an  alternative  writ  had  been 
tried,  on  issues  joined,  the  legal  sufficiency  of 
the  case  must  be  regarded  as  established  for  the 
purposes  of  an  application  for  the  peremptory 
writ,  &nd  respondent  -  could  not  then  urge  that 
relator's  remedy  was  by  quo  warranto,  because 
another  had  been  appointed  to  the  office. — Peo- 
ple ex  lel.  Collins  v.  McAneny,  144  N.  Y.  S. 
121. 

MARKETABLE  TITLE 

See  Vendor  and  Purchaser,  1 130. 

MARRIAGE. 

See  Divorce ;  Husband  and  Wife ;  Wills,  |  647. 

§  1 1  ra.Y.Sup.)  Under  Penal  Law,  f  '611,  Do- 
mestic Relations  Law,  §§  6,  58,  and  in  view  of 
Prison  Law  (as  amended  by  Laws  1910,  c. 
703)  ii212,  214,  215.  and  section  218  as  amend- 
ed by  Laws  1912,  c.  286,  relating  to  a  parole  on 
discharge  of  persons  given  an  indeterminate  sen- 
tence, held,  that  the  wife  of  one  convicted  of 
second  degree  murder,  sentenced  to  life  impris- 
onment with  a  minimum  term  of  20  years,  could 
again  marry. — Gargan  v.  ScuUey,  144  N.  Y.  S. 

The  word  "finally,"  as  used  in  Domestic  Re- 
lations Law,  g  6,  making  absolutely  void  a  mar- 
riage which  is  contracted  by  one  whose  spouse 
is  living  unless  such  former  spouse  has  been 
finally  sentenced  to  life  imprisonment,  relates 
to  the  finality  of  the  judgment  imposing  the  sen- 
tence.— Id. 

§  58  (N.Y.Sup.)  It  is  not  ground  for  annul- 
ment of  marriage  that  the  man  was  untruthful 
in  his  protestations  of  love. — Schaeffer  v.  Schaef- 
fer,  144  N.  Y.  S.  774. 

MASTER  AND  SERVANT. 

See  Commerce,  §  8;    Damages;    Death,  f  92; 
Evidence,  i|  471,  586;  Pleading,  §{  318,  320. 


'I.  THE  RELATION. 

(A)  Creation  and  Bxlvtenee. 

13  (N.Y.Sup.)  A  yearly  contract  of  hiring 
need  not  be  evidenced  by  express  words,  but  the 
intention  of  the  parties  may  be  gathered  from 
all  of  the  facts. — Keepers  v.  M.  Hartley  Co., 
144  N.  Y.  S.  738. 

(C)  Termiuatlon  and  DlsoIutTve. 

120  (N.Y.Sup.)  There  was  a  mere  hiring  at 
wul,  where  the  employe's  salary  was  calculated 
on  a  semimonthly  basis,  so  that  he  could  leave 
or  be  discharged  at  any  time.— Gibney  v.  Na- 
tional Jewelers'  Board  of  Trade,  144  N.  Y.  S. 
321. 

$30  (N.Y.Sup.)  An  employer  was  justified  in 
discharging  an  employe  hired  at  will  for  his  un- 
explained absence  from  work. — (Jibney  v.  Nation- 
al Jewelers'  Board  of  Trade,  144  N.  Y.  S.  321. 

{41  (N.Y.Sup.)  In  salesman's  action  for  dam- 
ages for  discharge,  held^  that  there  was  no  evi- 
dence to  sustain  a  verdict  of  $400  for  plaintiS. 
—Rubin  V.  Bossak  Specialty  Furs,  144  N.  Y.  S. 
598. 

II.  SERVICES    AND    COMPENSATION. 
<B)  Waares  and  Otlier  RennneratloB. 

{ 70  (N.Y.Sup.)  A]greement  to  pay  a  weekLv 
drawing  account  to  be  deducted  from  commis- 
sions of  a  salesman  held  an  absolute  covenant  to 
advance  the  stipulated  sum,  irrespective  of  the 
commissions  earned. — Miller  v.  Blaisdell  Ma- 
chinery Co.,  144  N.  Y.  S.  702. 

III.  MASTER'S    UABIUTT    FOR    IN- 

JURIES  TO  SERVANT. 
(A)   Nature  and  Kxtent  In  General. 

§86  (N.Y.Sup.)  The  New  York  Employera' 
Liability  Act  has  no  application  to  torts  com- 
mitted without  the  state,  and  does  not  apply  to 
injuries  to  a  coal  passer  on  a  transatlantic 
steamship  owned  by  defendant,  a  New  Jersey 
corporation.— Hotez  v.  International  Mercan- 
tile Marine  Co.,  144  N.  Y.  S.  355. 

§  88  (N.Y.Sup.)  Where  repairs  were  being 
made  for  the  lessee  of  a  building,  and  a  car- 
penter changed  tbe  position  of  a  stairway  to 
the  cellar,  it  was  not  the  duty  of  the  lessee, 
individually,  or  of  a  corporation  of  -which  he 
was  president  to  furnish  a  ladder  or  other 
means  of  access  to  the  cellar  for  the  use  of 
employes  of  another  contractor. — Galbally  v. 
Strauss,  144  N.  Y.  S.  102. 

Where  a  lessee  in  repairing  a  building  em- 
ployed a  carpenter  who  changed  the  location  of 
a  stairway  to  the  cellar,  such  stairway  was 
not  provided  by  the  lessee  for  the  use  of  the 
employes  of  other  contractors,  so  that,  where 
the  employe  of  a  plumber  using  it  for  his  own 
convenience  was  injured  by  reason  of  its  con- 
dition, the  lessee  was  not  liable  either  at  com- 
mon law  or  under  the  Employers'  Liability 
Act— Id. 

I  95  (N.Y.Sup.)  Where  either  requirement  of 
Labor  Law,  §§  70,  71,  prohibiting  the  employ- 
ment of  infants  under  14  in  a  factory  and  the 
employment  without  certificate  of  one  between 
14  and  16,  was  violated,  the  statute  created  & 
presumption  that  the  infant  did  not  possess 
judgment  and  discretion  necessary  in  auch  em- 
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ployment— Solomon  t.  Royal  Art  Glass   Co., 
144  N.  T.  S.  590. 

Under  that  statute  (Consol.  Laws  1900,  c.  31, 
I  70),  held,  that  an  employer  could  not  be 
charged,  if  he  used  proper  vigilance  and  had 
reasonable  grounds  for  believing  that  an  infant 
employed  was  over  16. — Id. 

<B)    Toola,   Machinery,  Appllancea,   and 
Plaoea  for  IVorlc. 

ii  101,  102  (N.T.Sup.)  It  la  a  master's  duty  to 
use  reasonable  care  to  so  conduct  his  business 
as  not  to  subject  his  servants  to  unnecessary 
danger.— Nowalc  v.  Delaney  Forge  &  Iron  Co., 
144  N.  Y.  S.  232. 

S{  101,  102  (N.Y.Sup.)  It  is  not  a  master's 
duty  to  furnish  employes  an  absolutely  safe 
place  to  work;  it  being  called  upon  only  to  use 
reasonable  care  in  supplying  such  a  place.— 
Smidt  V.  Bufialo  Cold  Storage  Co.,  144  N.  Y. 
».  462. 

That  warehouse  was  incomplete  and  that  em- 
ployes working  in  elevator  shaft  were  placing 
a  door  thereon  held  not  to  justify  a  finding  that 
the  circumstances  were  extraordinary  so  as  to 
impose  on  the  employer  the  duty  of  using  great- 
er care  than  under  ordinary  circumstances. — Id; 

i  106  (N.Y.Sup.)  The  fact  that  an  employer 
had  contracted  with  a  window-cleaning  concern 
for  cleaning  its  windows  would  not  relieve  it 
from  liability  for  injuries  to  an  employ^  by  the 
window  cleaner  falling  upon  the  employ^  while 
on  a  ladder  resting  against  the  trapdoor  closing 
the  elevator  shaft,' in  cleaning  windows,  in  view 
of  Employers'  Liability  Act,  (  200,  as  amended 
by  Laws  1010,  c.  352.— Scheibiauer  v.  Bauscher 
Bros.,  144  N.  Y.  S.  742, 

i  107  (N.Y.Sup.)  Where  the  place  where  a 
servant  was  injured  was  dangerous  because  of 
the  nature  of  the  work,  that  alone  would  not 
make  the  master  liable,  provided  the  servant  par- 
ticipated therein.— Fresusk  v.  Pittsburg  Con- 
tracting Co.,  144  N.  Y.  S.  212. 

§  107  (N.Y.Sup.)  An  employe  of  a  manufactur- 
er injured  by  a  cable  attached  to  a  car,  due  to 
the  giving  way  of  blocks  used  in  propping  the 
car,  held  not  entitled  to  recover  on  the  theory 
of  bis  employer's  failure  to  provide  him  with  a 
safe  place  to  work.- Nowak  v.  Delaney  Forge  & 
Iron  Co.,  144  N.  Y.  S.  232. 

i  107  (N.Y.Sup.)  Where  window  cleaners  em- 
ployed by  defendant  were  in  the  habit  of  plac- 
ing the  ladder  used  upon  the  trapdoor  covering 
the  elevator  from  the  basement  to  the  sidewalk, 
and  had  done  so  three  times  a  week  for  seven 
months,  such  method  was  one  of  defendant's 
"ways"  or  "works,"  which  was  not  in  proper 
condition,  as  required  by  the  Employers  Lia- 
bility Act,  when  plainti£F  was  injured  by  the 
cleaner  falling  on  plaintiff  When  the  door  was 
opened  mechanically  by  the  raising  of  the  ele- 
vator.— Scheibiauer  v.  Bauscher  Bros.,  144  N. 
Y.  S.  742. 

I  1 17  (N.Y.Sup.)  Where  plaintiff  was  injured 
by  the  swinging  back  of  a  skiff  being  trans- 
ferred by  a  derrick,  the  fact  that  the  mast  was 
not  exactly  plumb  was  insufficient  to  show  neg- 


ligence.—Pierce  ▼.  Atlantic  Gulf  &  Pacific  Co., 
144  N.  Y.  S.  330. 

That  defendant  had  been  engaged  in  the  con- 
struction of  a  barge  canal  lock  for  the  state  and 
had  erected  a  derrick  which  was 'not  properly 
adjusted  did  not  render  it  liable  under  Labor 
Law,  §  18,  for  injuries  to  a  servant  engaged  in 
performing  the  work  of  a  longshoreman  m  trans- 
ferring coal  from  one  point  to  another, — Id. 

8  117  (N.Y.Sup.)  Employer  held  to  have  per- 
formed its  duty  towards  employes  working  in 
an  elevator  shaft  by  stationing  a  competent 
employe  at  the  elevator  to  see  that  it  was  not 
operated  and  was  not  liable  where  such  em- 
ploye left  his  post  and  another  employe  lowered 
the  elevator,  injuring  a  workman. — Smidt  v. 
Buffalo  Cold  Storage  Co.,  144  N.  Y.  S.  462. 

8  1 18  (N.Y.Sup.)  A  stone  in  the  side  of  an  ex- 
cavation was  not  a  defect  in  "the  ways,  works, 
machirjry  or  plant,"  within  Labor  Law,  I  200, 
subd.  1,  as  amended  by  Laws  1910,  c.  352.— 
Fresusk  v.  Pittsburg  Contracting  Co.,  144  N.  Y. 
S.  212. 

5  121  (N.Y.Sup.)  Under  Labor  Law,  §§  18, 
202,  employer  engaged  in  erecting  building  which 
had  constructed  a  hoist  therein  held  bound  to  so 
guard  it  as  to  afford  an  employe  working  there- 
on reasonable  protection  from  falling  objects. — 
Coleman  v.  Ruggles-Robinson  Co.,  144  N.  Y.  S. 
272. 

§  121  (N.Y.Sup.)  A  machine  is  properly  guard- 
ed, within  the  Labor  Law,  when  guarded 
against  accidents  which  may  reasonably  be  ex- 
pected to  occur,  or  which  in  the  exercise  of  rea- 
sonable care  the  master  shauld  have  anticipated. 
—Basel  T.  Ansonia  Clock  Co.,  144  N.  Y.  S.  434. 

$  124  (N.Y.Sup.)  Declarations  of  opinion  on 
the  part  of  a  foreman  or  superintendent  that 
there  was  no  danger  from  a  stone  in  the  side 
of  a  tunnel  would  not  make  the  master  liable 
for  injury  therefrom. — Fresusk  v.  Pittsburg 
Contracting  Co.,  144  N.  Y.  S.  212. 

{  127  (N.Y.Sup.)  Where  a  master  furnished 
a  derrick  of  standard  make  and  perfect  condi- 
tion, it  was  the  duty  of  the  employes  for  whose 
use  it  had  been  furnished  to  keep  it  in  adjust- 
ment.—Pierce  V.  Atlantic,  Gulf  &  Pacific  Co., 
144  N.  Y.  S.  330. 

8  129  (N.Y.Sup.)  Where  plaintiff  was  strnck 
by  the  return  of  a  derrick  load  of  coal  after  it 
had  been  raised  fifteen  feet  above  his  head, 
the  negligence  of  the  engineer  in  charge  of  the 
derrick  in  lowering  the  load,  and  not  the  want 
of  proper  adjustment  of  the  mast  of  the  der- 
rick, causing  it  to  swing  back,  was  the  proxi- 
mate cause  of  the  accident. — Pierce  v.  Atlantic, 
Gulf  &  Pacific  Co..  144  N.  Y.  S.  .330. 

S  129  (N.Y.Sup.)  Where  a  servant  not  engag- 
ed in  operating  a  printing  press  slipped  and 
was  injured  when  his  arm  passed  within  its  un- 
guarded frame,  the  absence  of  the  guard  was 
the  proximate  cause  of  the  Injury. — Kimmerle 
V.  Carey  Printing  Co.,  144  N.  Y.  S.  1076. 

(O)  Metbods  of  'Woric,  Rnlea,  and  Orders. 

8  137  (N.Y.Sup.)  The  degree  of  care  requir- 
ed from  a  railroad  toward  a  track  walker,  while 
not  as  great  as  the  care  required  toward 
a  stranger  at  a  crossing,  is  yet  greater  than 
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the  duty  of  not  willfully  injuring  him.— Fitz- 
gerald V.  Erie  R.  Co.,  144  N.  T.  S.  237. 

i  141  (N.Y.Sup.)  Where  the  worlc  of  one  em- 
ploy6  affects  .the  safety  of  others,  and  the  dan- 
gerous practice  has  come  to  the  master's  at- 
tention, it  is  his  duty  to  promulgate  such  rules 
as  will  afford  all  reasonable  protection  to  the 
imperiled  employes.— Nowak  v.  Delaney  Forge 
&  Iron  Co.,  144  N.  Y.  S.  232. 

(B)  Fellofr  Servanta. 

S  160  (N.Y.Sup.)  The  New  York  Employers' 
Liability  Act  has  no  application  to  torts  com- 
mitted without  the  state,  and  does  not  apply 
to  injuries  to  a  coal  passer  on  a  transatlantic 
steamship  owned  by  defendant,  a  New  Jersey 
corporation,  due  to  the  act  of  an  assistant  en- 
gineer.—Hotez  V.  International  Mercantile  Ma- 
rine Co.,  144  N.   Y.   S.  355. 

I  168  (N.Y.Sup.)  Mere  carelessness  of  plain- 
tiff's fellow  servant  in  the  performance  of  work 
which  he  ordinarily  performed  properly  held 
not  to  constitute  negligence  of  the  master  in 
failing  to  provide  plaintiff  with  a  skillful  fel- 
low servant.— Ginsberg  v.  Wolf,  144  N.  Y.  S. 
678. 

i  184  (N.Y.Sup.)  Under  Consol.  Laws  1909, 
c.  31,  §  200,  as  amended  by  Laws  1910,  c.  352, 
the  employer  is  not  liable  for  injuries  caused 
by  the  negligence  of  a  fellow  servant — McCabe 
V.  Carter  &  Weekes  Stevedoring  Co.,  144  N.  Y. 
S.  247. 

i  185  (N.Y.Sup.)  The  negligence  of  an  en- 
gineer in  failing  to  see  or  warn  a  trackwalker 
was  imputable  to  the  defendant  railroad. — Fitz- 
gerald V.  Erie  R.  Co.,  144  N.  Y.  S.  237. 

§200  (N.Y.Sup.)  At  common  law  all  mem- 
bers of  a  vessel's  crew  except  the  master  are 
fellow  servants,  for  whose  negligence  or  torti- 
ous acts  toward  each  other  the  vessel  owner  is 
not  liable. — Hotez  v.  International  Mercantile 
Marine  Co.,  144  N.  Y.  S.  355. 

(F)  Rlakj  Aaanmea  by  Servant. 

{ 209  (N.Y.Sup.)  A  servant  cannot,   by  mere 

Sassive  acquiescence  in  existing  conditions,  be 
ejd  to  have  contracted  to  assume  the  risk  of 
injury  from  unguarded  machinery. — Welch  v. 
Waterbury  Co.,  144  N.  Y.  S.  088. 

§217  (N.Y.Sup.)  Where  the  dangers  incident 
to  plaintiff's  work  were  apparent  and  he  was 
aware  of  them  and  had  been  warned,  he  assum- 
ed the  risk.— Ginsberg  v.  Wolf,  144  N.  Y.  S. 
678. 

§222  (N.Y.Sup.)  A  tunnel  worker,  who  ap- 
prehended the  danger  of  a  loose  stone  falling 
and  attempted  to  dislodge  it,  but  who  when 
told  by  the  foreman  not  to  bother  with  it,  that 
it  would  not  fall  during  that  shift,  being  of 
the  same  opinion,  proceeded  with  his  work, 
took  the  risk.— Tisdale  t.  Geo.  W.  Jackson,  144 
N.  Y.  S.  326. 

(Q)   Contrlbatorr    NearllKence    of    Servant. 

§  234  (N.Y.Sup.)  Where  a  baker,  while  stand- 
ing on  a  bench,  was  injured  by  the  bench  slip- 
ping, held,  that  the  employer  was  not  liable  as 
It  was  caused  by  the  baker's  carelessness  in  so 
arranging  his  weight  as  to  cause  the  slipping 
under    the    lateral    pressure    of    his    weight. — 


Bourdon  ▼.  Plaza  Operating  Co.,  144  N.  Y.  S. 
921. 

(H)  Aetiona. 

§250SA  [New,  vol.  16  Key-No.  Series]  (N.Y. 
Sup.)  An  action  could  not  be  maintained  un- 
der the  Employers'  Liability  Act,  where  the 
notice  was  served  long  after  the  expiration  of 
the  statutory  period,  without  proving  an  ex- 
cuse for  the  delay.— Connors  v.  Gross,  144  N. 
Y.  S.  18. 

§  252  (N.Y.Sup.)  In  employe's  action  for  in- 
juries under  the  Labor  Law,  failure  to  offer 
the  statutory  notice,  the  service  of  which  was 
conceded,  in  evidence  held  not  to  defeat  a  re- 
covery.^Soleman  v.  Ruggles-Robinson  Co.,  144 
N.  Y.  S.  272. 

§  252  (N.Y.Snp.)  Under  Labor  Law,  §  201,  as 
amended  by  Laws  1910,  c.  352,  amended  notice 
of  injury  essential  to  an  action  under  the  Em- 
ployer's Liability  Act  held  not  to  wholly  super- 
sede the  original  notice,  but,  where  an  amended 
notice  is  demanded  as  to  certain  of  the  essen- 
tial matters,  to  supersede  the  origiual  only  so 
far  as  inconsistent  therewith. — Oswald  v.  Un- 
derpinning &  Foundation  Co.,  144  N.  Y.  S.  843. 

While  an  empioyfi's  amended  notice  of  injury 
under  Labor  Law,  §  201,  as  amended  by  Laws 
1910,  c.  352,  perfects  that  which  was  imperfect, 
it  does  not  require  the  injured  party  to  com- 
mence a  new  action  subsequent  to  its  service. 
-Id. 

§265  (N.Y.Sup.)  The  doctrine  of  res  ipsa  lo- 
quitur does  not  apply  in  an  action  against  a 
railroad  for  death  of  an  engineer  from  derail- 
ment of  his  train. — Curtis  v.  New  York,  N.  II. 
&  H.  R.  Co.,  144  N.  Y.  S.  1007. 

§  270  (N.Y.Sup.)  In  an  action  against  an  em- 
ployer for  failure  to  guard  a  machine  as  requir- 
ed by  Labor  Law.  the  examination  made  of  the 
machine  by  the  factory  inspector  and  his  rec- 
ords are  irrelevant. — Havholm  v.  Whale  Creek 
Iron  Works,  144  N.  Y.  S.  836. 

§276  (N.Y.Sup.)  In  an  action  for  the  death 
of  a  servant,  evidence  held  to  show  ttiat  his 
death  was  caused  by  the  negligence  of  a  fel- 
low servant. — McCabe  v.  Carter  &  Weekes 
Stevedoring  Co.,  144  N.  Y.  S.  247. 

§  278  (N.Y.Sup.)  In  an  employe's  action  for 
injuries  sustained  by  slipping  on  a  piece  of 
ice,  evidence  that  some  one  left  a  piece  of  i<H> 
on  the  floor,  without  pointing  out  any  sppcilii' 
duty  of  the  employer  in  this  respect,  would  n.t 
support  a  judgment  for  the  employe. — Connors 
V.  Gross,  144  N.  Y.  S.  18. 

§  278  (N.Y.Sup.)  In  an  action  while  engaged 
in  excavation  work,  brought  under  LatHir  Law, 
§  200,  subd.  2,  as  amended  by  Laws  1910, 
c.  352,  for  the  superintendent's  failure  to  in- 
spect, evidence  held  not  to  show  such  neeli- 
gence.— Fresusk  v.  Pittsburg  Contracting  Co., 
144  N.  Y.  S.  212.* 

§278  (N.Y.Sup.)  Under  L4bor  Law,  |  IS, 
that  the  scaffold  broke  because  of  defects  in 
materials  constituted  a  prima  facie  case  of  ac- 
tionable negligence. — Kitelson  v.  Steel  &  Ma- 
sonry ContracUng  Co.,  144  N.  Y.  S.  623. 

§278  (N.Y.Sup.)  In  an  action  for  death  of 
employe  caused  by  falling  down  an  open  eleva- 
tor shaft,  evidence  held  to  make  a  prima  facii^ 
case  of  negligence  under  Labor  Law,  §  200,  rel- 
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ative  to  defects  in  ways,  works,  or  machinery.— 
oxelowitch  v.  Mayo  Warehouse  Co.,  144  N.  Y. 
S.  636. 

Violation  of  mnnicipal  building  code  relative 
tu  guards  or  Kates  on  elevator  shafts  held  to 
make  a  prima  facie  case  of  negligence. — Id. 

$  278  (N.T.Sup.)  Evidence  in  an  action  for 
injury  to  the  driver  of  a  city's  sprinkler  by  the 
lircal(ing  of  a  step  thereon,  held  insufficient  to 
Khow  any  omission  of  duty  of  the  city  in  the 
matter  of  inspection.— Toone  t.  City  of  New 
York,  144  N.  Y.  S.  959. 

S  278  (N.T.Sup.)  Evidence,  In  a  freight 
bralceman'a  action  for  personal  injuries  by  be- 
ing jarred  from  the  top  of  a  freight  car,  held 
not  to  sustain  a  finding  of  negligence  hy  the 
engineer  in  suddenly  and  violently  jerking  the 
train.— Burtnett  v.  Erie  E. .  Co.,  144  N.  Y.  S. 
909. 

§  278  (N.Y.Sup.)  Evidence  held  insufficient  to 
show  failure  to  set  danger  signals  in  time  to 
notify  him  to  slow  down.— Curtia  v.  New  York, 
N.  II.  &  H.  R.  Co..  144  N.  Y.  S.  1007. 

Evidence,  in  an  action  against  a  railroad  for 
death  of  its  engineer  from  derailment  of  his 
train,  in  making  a  cross-over,  held  to  rebut  any 
possible  inference  of  negligence. — Id. 

§281  (N.Y.Sup.)  Evidence,  in  an  action  by 
an  elevator  operator,  held  to  show  that  the 
proximate  cause  of  the  injury  was  the  oper- 
ator's own  negligence. — TuUy  v.  Park  Bow 
Realty  Co..  144  N.  Y.  S.  516. 

§281  (N.Y.Sup.)  In  an  action  for  injuries 
while  raising  an  elevator,  by  a  window  cleauet, 
who  had  his  ladder  resting  on  the  trapdoor  over 
the  elevator  shaft  falling  in  upon  plaintiff  when 
the  door  was  mechanically  opened  as  the  ele- 
vator went  up,  evidence  held  to  show  that  no 
negligence  by  plaintiff  contributed  to  the  inju- 
ries, but  that  they  were  proximately  caused  by 
the  negligence  of  defendant's  superintendent.— 
Scbeiblauer  v.  Banscher  Bros.,  144  N.  Y.  S.  742. 

§  286  (N.Y.Sup.)  The  question  whether  the 
employer's  failure  to  promulgate  such  rules  as 
would  have  prevented  the  accident  constituted 
negligence  held  for  the  jury.— Nowak  v.  De- 
laney  Forge  &  Iron  Co.,  144  N.  Y.  S.  232. 

§286  (N.Y.Sup.)  In  an  action  for  the  death 
of  a  trackwalker  struck  by  a  west-bound  train 
running  on  the  east-bound  track,  held,  on  the 
evidenqe,  that  the  question  of  the  engineer's 
negligence  in  not  seeing  or  warning  the  de- 
ceased was  for  the  jury.— Fitzgerald  v.  Erie  B. 
Co.,  144  N.  Y.  S.  237. 

WTiere  there  was  some  evidence  justifying  the 
inference  of  negligence  for  which  the  defend- 
ant railroad  was  r(>.sponsible2  ^^^  '^^^  should 
bave  been  submitted  to  the  jury. — Id. 

§  286  (N.Y.Sup.)  A  master's  negligence  in 
failing  to  guard  machinery  held  a  question  for 
the  jury.— Basel  v.  Ansonia  Clock  Co.,  144  N. 
Y.  S.  434. 

§286  (N.Y.Sup.)  Whether  the  master  was 
justified  in  his  alleged  belief  that  plaintiff  was 
-within  the  age  limits  specified  in  Consol.  Laws, 
c  31,  §  71,  held  for  the  jury. — Solomon  v.  Roy- 
al Art  Glass  Co.,  144  N.  Y.  S.  590. 


§  286  (N.Y.Sup.)  Whether  a  saw  was  guarded 
as  required  by  Labor  Law,  §  81,  held  for  the 
jury.— Havholm  v.  Whale  Creek  Iron  Works, 
144  N.  Y.  S.  836. 

§  286  (N.Y.Sup.)  Evidence,  in  an  employe's 
action  for  injuries  from  the  negligent  moving  of 
an  elevator  on  top  of  which  he  was  riding,  held 
not  to  authorize  judgment  for  plaintiff. — Rupert 
V.  Hudson  &  M.  R.  Co.,  144  N.  Y.  S.  1019. 

1289  (N.Y.Sup.)  In  an  action  for  the  death 
of  an  employ^,  caused  about  one  hour  after  he 
was  employed  by  pushing  a  loaded  truck  into 
an  open  elevator  shaft  and  falling  with  it,  the 
question  of  contributory  negUgence  held  for  the 

i'ury. — Ozelowitch  t.  Mayo  Warehouse  Co.,  144 
f.  Y.  S.  636. 

§291  (N.Y.Sup.)  Refusal  of  instruction  as  to 
whether  defendant  was  negligent  in  believing 
plaintiff  to  be  over  16  when  employed,  as  re- 
quired by  Consol.  Laws  1909,  c.  31,  §  71,  held 
error.— Solomon  v.  Royal  Art  Olass  Co.,  144  N. 
Y.  8.  690. 


IV.  X.IABIUTIES  FOR  IIT JtTItZES   TO 

THIBD  PEKSOIVS. 
(A)  Acta  or  Omissions  of  Serrant. 

§301  (N.Y.Sup.)  Where  a  contractor  for  the 
delivery  of  sand  to  a  building  under  construc- 
tion hired  teams  and  drivers  from  a  third  per- 
son for  a  certain  sum  per  day  to  work  for  him 
and  under  his  exclusive  control,  the  negligence 
of  one  of  such  drivers  resulting  in  injury  to  a 
servant  of  the  general  contractor  for  the  build- 
ing, rendered  the  sand  contractor,  and  not  the 
third  person,  liable. — Salvo  v.  M.  Larkin  &  Son, 
144  NT  Y.  S.  776. 

§301  (N.Y.Sup.)  Where  the  driver  of  the  au- 
tomobile was  the  owner's  niece,  who,  while  re- 
siding in  his  household,  was  not  then  operating 
his  machine  for  any  general  or  special  purpose 
of  the  owner,  but  for  her  own  purpose,  the  own- 
er was  not  liable  for  her  negligence. — ^Roberts" 

V.  Schanz,  144  N.  Y.  S.  824. 

§302  (N.Y.Sup.)  Where  defendant  supplied 
an-  automobile  for  the  use  of  his  family,  he  is 
liable  for  an  injury  occasioned  by  the  neglect 
of  the  chauffeur,  though  the  latter  was  run- 
ning the  machine  according  to  directions  of 
members  of  the  family. — Cohen  v,  Borgenecht 
144  N.  Y.  S.  399. 

(C)  Actions. 

§330  (N.Y.Sup.)  In  an  action  for  the  death 
of  a  servant  of  a  contractor,  evidence  held  in- 
sufficient to  show  that  the  servant,  who  met  bis 
death  in  the  elevator  shaft,  was  free  from  neg- 
ligence, and  that  defendant's  operator  was  neg- 
ligent—Spitzer  V.  Healy,  144  N.  Y.  S.  828. 

§332  (N.Y.Sup.)  Whether  the  original  em- 
ployer of  a  n^ligent  servant,  or  one  who  con- 
tracts with  the  original  employer  for  or  who 
hires  the  services  of  such  servant,  is  to  be  held 
liable  for  the  servant's  negligence,  depends  on 
the  circumstances  of  each  case,  and  is  peculiar- 
ly a  question  of  fact  for  the  jury.— Salvo  v.  M. 
Larkin  &  Son,  144  N.  Y.  S.  776. 
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V.  nrTEKFERENCE    WITH    THE    BB- 

IJkTION  BT  THIRD  PERSONS. 

(A)  CiTll  lilabiutr. 

§341  (N.Y.Sup.)  Where  defendant  malicious- 
ly caused  plaintiff  to  lose  her  employment  by 
prejudicing  her  employer,  be  is  liable  even 
though  the  employer  had  the  right  to  terminate 
the  employment. — Warschauser  v.  Brooklyn 
Furniture  Co.,  144  N.  Y.  S.  257. 

A  complaint  in  an  action  for  wrongfully  pro- 
curing defendant's  discharge  hM  to  state  a 
cause  of  action. — Id. 

MATURITY. 

See  Schools  and  School  Districts,  {  141. 

MECHANICS'  LIENS. 

SeeCoats,  g  164;  Pleading,  S  367;  Schools  and 
School  Districts,  §  86. 

n.  RIGHT  TO   I.IEN. 

(B)  Serrlees  Rendered  and  Hatevtala  Vur- 
ntalied. 

136  (N.Y.Sup.)  While  an  architect  Is  not  en- 
tiUed  to  a  mechanic's  lien  for  drawing  plans 
alone,  yet  when  he  both  draws  plans  and  super- 
intends construction  he  is  entitled  to  a  lien  for 
the  value  of  both  plans  and  superintendence.— 
Spannbake  Y.  Mountain  Const.  Co.,  144  N.  T. 
S.  968. 

(E)   Snbcantraetor*     and      Confraetora' 
IVorkmen  and  Materialmen. 

§  102  (N.Y.Sup.)  Under  the  Lien  Law,  mate- 
rialmen and  laborers  have  the  right  to  see  the 
contract  under  which  the  work  is  oeing  done  so 
as  to  provide  for  their  own  protection.— Glens 
Falls  Portland  Cement  Co.  v.  Schenectady 
County  Coal  Co.,  144  N.  Y.   S.  519. 

§  115  (N.Y.Sup.)  Where  the  owner  paid  the 
contractor  with  knowledge  that  materialmen  had 
not  been  paid,  trusting  to  the  contractor's  prom- 
ise to  discharge  those  obligations,  the  material- 
men may  enforce  a  lien  for  all  amounts  due  at 
the  time  of  the  payment. — Glens  I'alls  Portland 
Cement  Co.  v.  Schenectady  County  Coal  Co., 
144  N.  Y.  S.  519. 

Where  materialmen  were  entitled  to  a  lien 
for  materials  furnished  up  to  the  time  of  pay- 
ment to  the  contractor,  the  fact  that  some  of 
the  liens  included  claims  accruing  thereafter 
will  not  preclude  the  enforcement  of  the  valid 
claims,  where  it  did  not  appear  that  any  of  the 
liens  were  filed  with  fraudulent  intent. — Id. 

Under  Lien  Law,  §  7,  an  advance  payment 
by  the  owner  not  made  for  the  purpose  of  avoid- 
ing the  lien  law  will  protect  him  against  liens. 

One  who  furnishes  materials  to  a  contractor 
knowing  that  the  owner  has  paid  for  the  work 
cannot  attack  the  good  faith  of  the  owner  in 
making  the  payment  so  as  to  establish  a  lien 
against  the  property.— Id. 

Payment  in  advance  to  enable  the  contractor 
to  pay  oS  a  few  pressing  creditors  held  not 
unavailing  as  against  those  furnishing  materials 
and  labor  thereafter;  defendant  not  knowing 
that  lienors  were  to  tnmish  labor  or  materials 
after  the  payment.— Id. 


m.  PROCEESINOS  TO  PERFECT. 

I  130  (N.Y.Sup.)  Where  an  architect  drew 
the  plans  for  and  superintended  the  construc- 
tion of  several  houses,  it  is  unnecessary  for  bim 
in  perfecting  a  mechanic's  lien  to  file  a  sepa- 
rate lien  upon  each  building.— Spannhake  v. 
Mountain  Const.  Co.,  144  N.  Y.  S.  968. 

Vn.  ENFORCEMENT. 

11 279  (N.Y.Sup.)  In  an  action  by  a  subcon- 
tractor, the  burden  is  upon  him  to  prove  that, 
at  the  date  of  the  filing  of  the  lien,  there  was 
an  amount  due  from  the  owner  to  the  general 
contractor. — Grossman  Bros.  &  Roseubaum  v. 
Dunaif  Bldg.  Co.,  144  N.  Y.  S.  W5. 

MEETINGS. 

See  Associations,  {  17. 

MEMORANDUM. 

See  Frauds,  Statute  of,  {§  107-lia 

MENTAL  CAPACITY. 

See  Wills,  {{  34-55,  294. 

METERS. 

See  Gaa,  |  13. 

MISREPRESENTATION. 

See  Partnership,  {  153. 

MONEY  RECEIVED. 

See  Payment,  |f  87,  89;  Sales,  |«  391,  481: 
Vendor  and  Purchaser,  |{  335,  338. 

MONOPOLIES. 

See  Religions  Societies. 

MORTGAGES. 

See  Chattel  Mortgages;  Contracts,  J  75;  In- 
surance, J  641 ;  Lis  Pendens ;  Payment,  j* 
87,  89 ;    Pledges,  {  18 ;   Trusts,  §  206. 

III.  CONSTRUCTION  AND  OPERA- 
TION. 
(D)  lilen  and  Priorltr. 

S  173  (N.Y.Sup.)  Declarations  of  trust,  giv.ii 
to  secure  the  repayment  of  money  advanced  for 
the  purchase  of  land,  held  to  constitute  an  equi- 
table mortgage  which  took  priority  over  the  lif^n 
of  a  judgment  rendered  subsequent  to  their  exe- 
cution but  before  their  record. — (jlerman  Xat. 
Bank  of  Pittsburgh  v.  Queen,  144  N.  T.  S.  VX>. 

vn.  PAYMENT     OB    PERFORMANCE 

OF   CONDITION,   RELEASE, 

AND   SATISFACTION. 

tSII  (N.Y.Sup.)  A  mortgagor  dispnting  th 
amount  due  on  the  mortgage  may  tender  th-' 
amount  in  payment  of  the  mortgage,  and,  if 
that  was  the  amount  due,  could  commence  an 
action  to  have  the  mortgage  discharged  of  rec- 
ord.—Williams  T.  Rutherford  Realty  Co.,  144 
N.  Y.  S.  357. 
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§  319  (N.T.Sap.)  Under  Code  GIt.  Proc.  U 
381,  41o,  a  mortage  debt  dae  more  than  20 
years  ig  concloaivei^  preaumed  to  have  been 
paid,  in  the  absence  of  proof  of  part  payment 
during  that  period.— Mutual  Life  Ins.  Co.  of 
New  ToA  T.  United  SUtes  Hotel  Co.,  144  N. 
Y.   S.  476. 

The  preenmption  of  payment  of  a  mortgage 
debt  ariaing  out  of  the  lapse  of  more  than  20 
years  hag  ttie  same  effect  as  if  the  fact  of  pay- 
ment had  been  proved  in  any  other  manner. — 
Id. 

X.  FORECX.OSTIKE  BT  AOTIOH. 
(B)   Rlvlit   to    Forecloae    and   Det«n«ea. 

S4I5  (N.T.Sup.)  A  deficiency  judgment  being 
asked  against  defendant  in  foreclosure,  he  may 
counterclaim  for  breach  of  the  covenant  of  plain- 
tifPg  deed  against  incumbrances.— Simon  v.^'eef, 
144  N.  Y.  S.  753. 

(Q)  iBjiwetlon  mud  Recdver. 

{ 473  (N.Y.Sup.)  A  receiver  of  rents  appoint- 
ed by  the  court  in  mortgage  foreclosure  could 
collect  rents  from  the  owner  of  the  fee  who  vras 
an  occupant  of  a  part  of  the  property.- Public 
Bank  of  New  York  v.  London,  144  N.  Y.  S.  561. 

$  473  (N.Y.Sup.)  Though  an  original  order 
appointing  a  receiver  in  foreclosure  limited  his 
power  to  repair  to  rents  collected,  tlie  court  had 
power  to  allow  such  expenditures  on  bis  report 
without  prior  sanction.— Kronenthal  v.  Rosen- 
thal, 144  N.  Y.  S.  830. 

A  receiver  in  foreclosure  should  make  only 
■such  repairs  as  are  strictly  necessary  to  pre- 
serve the  property. — Id, 

(H)   Trial  or  Hearing  and  Reference. 

§479  (N.Y.Sup.)  Failure  of  the  order  of  ref- 
erence to  direct  the  referee  to  take  proof  of  the 
facts  alleged  and  that  on  application  for  judg- 
ment the  proof  was  not  presented  were  mere 
irregularities  which  did  not  affect  the  validity 
of  the  judgment  nor  sale.— Brody,  Adler  &  Koch 
Co.  V.  Hochstadter,  144  N.  Y.  S.  631. 

Where  a  referee  in  mortgage  foreclosure  pro- 
ceedings did  take  proof  of  the  facts  alleged  as 
required  by  General  Practice  Bule  60,  the  order 
was  amendable  nunc  pro  tunc  so  as  to  include 
such  requirement  and  permit  filing  of  the  proof 
taken. — Id. ' 

(J)  Sale. 

I  554  (N.  Y.  Sup.)  The  deed  of  a  referee  in 
foreclosure  is  as  valid  as  if  executed  by  the  mort- 

rigor  and  mortgagee,  and  by  Code  Civ.  Proc. 
1632,  is  a  bar  against  each  party  to  the  ac- 
tion "who  was  duly  summoned." — Brody,  Adler 
&  Koch  Co.  T.  Hochstadter,  144  N.'  Y.  S.  631. 

MOTIONS. 

See  Appeal,  §  237;  Dismissal  and  Nonsuit.  { 
71 ;  Injunction,  j  24 ;  Pleading,  {§  318,  345- 
367 ;    Trial,  SS  159,  165,  177. 

f  3  (N.Y.Sup.)  Since  the  county  treasurer  is 
not  an  officer  of  the  Supreme  Court,  he  cannot 
be  required  to  pay  over  money  deposited  with 
him  by  mistake  for  the  purpose  of  discharging 


a  mechanic's  lien,  by  a  proceeding  by  motion 
in  the  Special  Term ;  an  action  against  him  be- 
ing necessary,- In  re  Scarsdale  Co.,  144  N.  Y. 
S.  450. 

MUNICIPAL  CORPORATIONS. 

See  Constitutional  Law,  {  56 ;  Counties ;  Ded- 
ication; Kminent  Domain;  Health,  H  6, 
10 ;  Highways,  f  17 ;  Judgment,  g  736 ;  Mas- 
ter  and  Servant,  §  278;  Railroads,  §  265; 
Schools  and  School  Districts;  Street  Rail- 
roads ;   Towns. 

V.   OFFIOERS.  AOTiTTg,  AXU  EH- 
FLOYliS. 

(A)  Hanldpal  OIHeera  In  General. 

S  142  (N.Y.Sup.)  The  superintendent  of  the 
bureau  of  highways  held  an  employ^  and  not 
an  officer  within  Greater  New  York  Charter, 
§  1549,  and  hence  his  subsequent  acceptance 
of  an  appointment  as  commissioner  of  estimate 
and  appraisal  in  a  street  opening  proceeding  did 
not  constitute  a  waiver  of  his  right  to  claim 
his  former  position. — People  ex  rd.  Collins  v. 
McAneny,  144  N.  Y.  S.  121. 

g  162  (N.Y.Sup.)  Where  the  board  of  alder- 
men of  New  York  City  passed  a  resolution  cre- 
ating the  new  grade  of  position  as  stationary 
engineer  of  a  certain  building,  one  already  act- 
ing as  stationary  engineer  of  the  same  building 
is  not  entitled  to  the  greater  compensation  pro- 
vided by  the  resolution,  unless  he  is  promoted 
to  the  new  office.— Smith  v.  City  of  New  York, 
144  N.  Y.  S.  67a 

(B)  Mnnlelpal    Departments    and    Oflleera 
Thereof. 

i  180  (N.Y.Sup.)  Under  Greater  New  York 
Charter,  {  154.3,  regular  clerk  in  police  depart- 
ment, not  a  member  of  the  uniformed  police  or 
in  good  faith  a  veteran  volunteer  fireman, 
though  .entitled  to  make  an  explanation  when 
charged  with  misconduct,  held  not  entitled  to  a 
trial  upon  charges  and  properly  removed  where 
his  explanation  was  insufficient. — Hawthorne  v. 
Waldo,  144  N.  Y.  S.  898. 

§  185  (N.Y.Sup.)  Where  a  patrolman  acci- 
dentally shot  his  wife  as  he  was  cleaning  his 
revolver,  such  happening  did  not  constitute 
conduct  unbecoming  an  officer  sufficient  to  jus- 
tify his  dismissal  for  violating  police  rule  45, 
requiring  extreme  care  in  the  use  of  revolvers. — 
Pe<M)le  ex  rel.   Sullivan  v.   Waldo,  144  N.   Y. 

i  185  (N.Y.Sup.)  Evidence  held  to  show  that 
the  person  in  a  police  uniform,  who  it  was 
claimed  aided  id  swindling  the  prosecuting  wit- 
ness, was  not  accused. — People  ex  rel.  Hunting- 
ton V.  Waldo,  144  N.  Y.  S.  1011. 

S  194  (N.Y.Sup.)  The  civil  service  commission 
of  the  city  of  New  York,  examining  applicants 
for  the  position  of  fire  prevention   inspectors, 

?rovided  for  by  Greater  New  York  Charter,  i 
27,  as  amended  by  Laws  1911,  c.  899,  may  es- 
tablisli  two  eligible  lists,  one  containing  the 
names  of  the  eligible  men,  and  the  other  those 
of  the  women. — People  ex  rel.  Arden  v.  Galla- 
gher, 144  X.  Y.  S.  900. 
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(O)  Aventa  aad  Baiployto. 

1 215  (N.T.Sup.)  City  employes  who  were 
f^anted  pensions  are  not  "public  officers"  with- 
in Const  art.  3,  §  18,  pronibiting  the-  increas- 
ing of  allowances  of  public  officers  by  local 
statute,  and  a  local  statute  providing  for  the 
pensioning  of  city  employes  does  not  fall  with- 
in the  inhibitions  of  the  Constitution. — Ham- 
mitt  V.  Gaynor,  144  N.  Y.  S.  123. 

Laws  1911,  e.  669,  amending  Greater  New 
Torlt  Charter,  |§  165,  166,  and  167,  providing 
for  the  retirement  of  certain  city  employes  of 
New  York  on  pensions,  held  not  m  violation  of 
.  Const,  art.  3,  §  28,  or  article  8,  S  10,  prohibiting 
the  award  of  extra  compensation  to  public  serv- 
ants and  gifts  of  the  public  money;  the  pen- 
sion being  in  the  nature  of  a  promise  for  con- 
tinued service  and  not  extra  compensation. — Id. 

$215  (N.Y.Sup.)  The  Pension  Act  (Laws 
1911,  c.  669)  is  constitutional.— Hammitt  t. 
Gaynor.  144  N.  Y.  S.  127. 


The  Pension  Act  (Laws  1911.  c.  669)  was 
not  superseded  by  the  Home  Rule  Law  (Laws 
1913,  c.  247).-Icl. 

8  217  (N.Y.Sup.)  Where  relator  had  been  le- 
gally discharged  by  the  comptroller  for  cause, 
but  he  illegally  rescinded  such  action  and  ac- 
cepted relator's  resignation,  the  Municipal  Civil 
Service  Commission  could  not  thereafter  legal- 
ly reappoint  relator  to  a  clerkship  in  another 
department — People  ex  rel.  Doran  v.  Gallagher, 
144  N.  Y.  S.  107. 

§218  (N.Y.Sup.)  Acceptance  of  the  resigna- 
tion of  an  employe  under  the  municipal  civil 
service  renders  him  eliprfble  for  reinstatement 
and  reappointment,  while  dismissal  for  cause 
precludes  reinstatement. — People  ex  rel.  Doran 
V.   Gallagher,  144  N.  Y.  S.  107. 

The  comptroller,  being  authorized  by  Greater 
New  York  Charter,  §  1543,  to  remove  a  clerk 
in  the  department  of  finance  for  cause,  and 
having  removed  relator  for  being  absent  with- 
out leave,  had  no  power  to  set  aside  such  or- 
der and  accept  relator's  resignation  so  as  to 
render  him  eligible  to  reappointment. — Id. 

i2l8  (N.Y.Sup.)  Failure  of  the  board  of  esti- 
mate and  apportionment  and  the  board  of  alder- 
men in  making  up  the  budget  to  include  any 
appropriation  for  the  position  of  "foreman 
wheelwright"  in  the  department  of  parks  of 
the  borough  of  the  Bronx  operated  to  abolish 
such  position. — People  ex  rel.  Kenehan  v.  Hig- 
gins,  144  N.  Y.   S.  157. 

Relator's  position  as  foreman  wheelwright  in 
the  department  of  parks,  borough  of  the  Bronx, 
having  been  abolished  for  want  of  appropria- 
tion uerefor,  and  he  having  declined  appoint- 
ment to  the  position  of  additional  wheelwright, 
he  could  not  by  mandamus  <!ompel  his  rein- 
statement as  foreman  wheelwright — Id. 

$  220  (N.Y.Sup.)  Where  the  employe  of  a  city 
accepted  his  wages  for  three  years,  such  ac- 
ceptance was  a  waiver  of  any  right  he  had  un- 
der the  statute  to  recover  the  per  diem  in- 
crease for  thatperiod.— Walsh  v.  City  of  New 
York,  144  N.  YT  S.  8. 

IX.  PTTBIiIC  mPROVXafXiNTS. 

(D)  DamaKea. 

S  402  (N.Y.Sup.)  Under  Laws  1903,  c.  423,  as 
amended  by  Laws  1905,  c.  634,  board  of  asses- 


sors in  assessing  damages  for  change  of  street 
grade  must  base  their  award  upon  the  evidence 
and  cannot  supplement  it  by  tnelr  view  of  the 
property.— People  ex  rel.  Olin  t.  Hennessy,  144 
N.  Y.  S.  879.  . 

(Ei)   Aaaeasmenta  for  Benellta,  and  Speelal 
Taxea. 

§  468  (N.Y.Sup.)  The  cost  of  an  improvement 
on  land  taken  for  a  street  should  not  be  assessed 
on  the  abutting  property,  but  should  be  assessed 
on  the  total  area  benefited  by  the  opening  of 
the  street,  especially  in  view  of  Greater  New 
York  Charter,  §  992.— In  re  Avenue  V  in  Bor- 
ough of  Brooklyn,  City  of  New  York,  144  N. 
Y.  S.  680. 

i  483  (N.Y.Sup.)  In  a  street  opening  proceed- 
ing by  New  York  City,  held,  that  commissioners 
of  estimate  should  report  the  damages  allowed 
for  land  and  that  allowed  for  improvements 
separately,  so  that  the  commissioners  of  assess- 
ment may  determine  whether  any  portion  of  the 
damages  for  improvements  should  be  charged 
to  the  city. — In  re  Avenue  V  In  Borough  ot 
Brooklyn,  City  of  New  York,  144  N.  Y.  S.  680. 

X.  POUOE  POWER  AND  KEOtXTLA- 
TIOHS. 

(A)  Delearation,    Extent>    and    Bxerclae   ot 
Povre». 

8  606  (N.Y.Sup.)  Where  the  state  chartered  a 
railroad  companv  to  operate  locomotives  upon 
certain  streets  of  a  city,  the  city  cannot  impair 
the  charter  powers  by  punishing  the  company 
for  violation  of  Sanitary  Code,  I  181,  prohibit- 
ing the  discharge  ot  dense  smoke.— People  v.  New 
York  Cent.  &  H.  R.  R.  Co.,  144  N.  Y.  S.  699. 

XI.  USE  AND  REOUI.ATIOir  OF  PTrB< 

lAO  riAClBa.  PROPEBTY, 

AND  WORKS. 

(A)  Streets  and  Otlter  Public  TTara. 

8646  (N.Y.Sup.)  Where  an  individual  con- 
structs a  dock  at  the  foot  of  a  highway  the 
public  easement,  by  the  fact  of  that  construc- 
tion, is  extended  over  the  newly  made  land  to 
the  water's  edge.— City  of  New  Rochelle,  v.  New 
Rochelle  Coal  &  Lumber  Co.,  144  N.  Y.  S.  8.')2. 

§  654  (N.Y.Sup.)  In  a  suit  to  enjoin  the  ob- 
struction of  a  highway,  evidence  held  to  estab- 
lish that  the  locus  in.  quo  was  a  highway,  and 
was  used  as  such  until  a  few  years  before  tbe 
ob.struction. — City  of  New  Rochelle  v.  Xew 
Rochelle  Coal  &  Lumber  Co.,  144  N.  Y.  S.  852. 

§657  (N.Y.Sup.)  In  a  suit  to  enjoia  the  ob- 
struction of  a  highway,  where  defendant  claim- 
ed that  the  highway  had  been  lost  by  abandon- 
ment, under  Highway  Law,  $  234.  the  court 
should  be  slow  to  find  that  the  public  easement 
had  been  lost  by  mere  nonuser,  where  it  appear- 
ed that  the  municipal  authorities  in  charge  had 
never  intended  to  renounce  public  rights. — CitT' 
of  New  Rochelle  v.  New  Rochelle  Goal  &  Lum- 
ber Co.,  144  N.  Y.S.  852.  , 

Where  a  defendant  claims  that  a  highway  ball 
lieen  lost  under  Highway  Law.  §  234,  by  aban- 
donment, the  burden  of  proving  abandonmenti 
rests  on  the  defendant. — Id.  I 

No  mere  encroachment  upon  the  sides  of  • 
highway,  so  long  as  any  part  of  it  remains  ope> 
to  travel,  will  constitute  an  abandonnaent  anJ 
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set  Highway  Law,  i  284,  ranninf,  nor  will  any 
length  of  the  continuance  of  snch  encroachment 
terminate  the  poblic  easement  over  the  fall 
width  of  the  highway  as  laid  out.— Id. 

In  an  action  to  enjoin  an  encroachment  upon 
a  highway,  evidence  held  insuflScient  to  establish 
a  six-year  abandonment,  aa  required  by  High- 
way Law,  {  234,  to  extinguish  the  rights  of  the 
public  therein.— Id. 

i658  (N.Y.Sup.)  That  lands  of  which  Cort- 
landt  street  in  JNew  York  city  formed  a  part 
were  originally  acquired  by  the  owners  under 
patents  under  Dutch  laws  which  gave  a  right 
to  take  land  in  fee  for  street  purposes  did  not 
vest  the  city  with  the  fee,  where  the  street 
was  taken  after  conquest  by  the  English;  the 
ceded  territory  being  subject  only  to  the  law 
of  the  conquering  nation  after  conquest. — ^An- 
pleton  ▼.  City  ofT^ew  York,  144  N.  Y.  8.  138. 

Where  the  rights  of  a  city  in  a  street  must 
rest  upon  a  mere  presumpaon,  it  will  be  as- 
sumed that  it  took  no  greater  interest  than  was 
necessary  for  street  purposes  and  that  the  fee 
remains  in  the  abutting  owner. — Id. 

f  658  (N.Y.Sap.)  In  general,  it  is  presumed 
that  the  public  has  only  an  easement  in  a  high- 
way or  street.— City  of  New  Rochelle  v.  New 
RocheUe  Coal  &  Lumber  .Co.,  144  N.  Y.  S.  852. 

The  granting  of  a  town's  application  for  a 
grant  of  land  under  water  at  the  foot  of  a  high- 
way raises  a  presumption  that  the  fee  of  the 
highway  is  in  the  municipality.— Id. 

§668  (N.Y.Sup.)  While  a  municipality  may 
require  an  abutting  owner  having  the  fee  in  the 
street  to  secure  from  it  a  license  to  use  vault 
space  beneath  the  street,  it  cannot  impose'  a 
rental,  though  in  the  form  of  a  license  tax, 
upon  the  abutting  owner  for  such  use.- Apple- 
ton  V.  City  of  New  York,  144  N.  Y.  8.  138. 

jl  697  (N.Y.Sup.)  In  an  action  by  a  munici- 
pality to  enjoin  an  obstruction  of  a  highway 
which  bad  not  been  worked  for  a  long  time, 
where  there  was  evidence  tending  to  show  aban- 
donment, costs  will  not  be  allowed  the  munici- 
pality, even  though  successful. — City  of  New 
Rochelle  v.  New  Rochelle  Coal  &  Lumber  Co., 
144  N.  Y.  S.  852. 

In  an  action  to  enjoin  the  maintenance  of  ob- 
structions in  a  highway,  the  defendant  will  not 
be  compelled  to  grade  the  surface  of  the  high- 
way, where  it  did  not  appear  that  its  irregulari- 
ties were  in  the  main  caused  by  his  obstruction, 
which  consisted  of  lumber  piles. — Id. 

§  702  (N.Y.Sup.)  A  bicycUst  is  subject  to  the 
law  of  the  road.— Clarke  v.  Woop,  144  N.  Y.  8. 
595. 

A  motor  car  is  governed  by  the  rules  applica- 
ble to  other  vehicles  on  a  pnblic  highway. — Id. 

§  705  (N.Y.Sup.)  Where  a  pedestrian  was 
struck  by  an  automobile  while  unnecessarily 
nsing  the  roadway  for  sidewalk  purposes,  with- 
out taking  any  precautions  for  bis  own  safety, 
though  he  could  have  seen  the  lights  on  the 
aotomobile  long  before  it  reached  him,  he  was 
guilty  of  contributory  negligence  barring  re- 
covery.—Willis  V.  Harby,  144  N.  Y.  S.  154. 

i  705  (N.Y.Sup.)  Defendant,  who  was  an  ex- 
perienced automobile  driver  and  was  ascending 
a  steep  incline  at  a  moderate  speed,  was  not 
bound   to  stop  upon  approaching  a  boy   on   a 


bicycle  on  the  wrong  side  of  the  road ;  die  boy 
having  a  clear  view  of  the  car  and  being  able 
to  take  the  opposite  side  of  the  road. — Clarke  v. 
Woop,  144  N.  Y.  8.  595. 

t7D6  (N.Y.Snp.)  Evidence,  in  an  action  for 
injuries  from  being '  struck  by  an  automobile, 
held  insufficient  to  show  that  defendant  was 
negligent.— WillU  v.  Harby,  144  N.  Y.  8.  154. 

{  706  (N.Y.Sup.)  Plaintiff  a  pedestrian  injur- 
ed by  being  struck  by  defendant's  automobile 
as  she  was  crossing  an  avenue,  held  not  negli- 
gent as  a  matter  of  law  in  attempting  to  cross 
the  street  when  the  automobile  was  100  feet 
away. — Schneider  v.  Locomobile  Co.  of  Amer- 
ica, 144  N.  Y.  8.  311. 

S706  (N.Y.Sup.)  Pedestrians  are  not  requir- 
ed as  a  matter  of  law  at  a  street  crossing  to 
look  both  ways  and  listen  for  approaching  ve- 
hicles, but  only  to  exercise  reasonable  care.- 
Jessen  v.  J.  L.  Kesner  Co..  144  N.  Y.  8.  407. 

t706  (N.Y.Sup.)  Evidence  held  to  show  that 
}y  on  a  bicycle  approached  an  automobile  on 
the  wrong  side  of  the  road.— Clarke  v.  Woop.  144 
N.  Y.  S.  595. 

That  a  vehicle  is  on  the  wrong  side  of  the 
road  when  a  collision  occurs  raises  a  presump- 
tion of  negligence.— Id. 

Evidence  held  not  to  show  that  the  boy  on  a 
bicycle  colliding  with  an  automobile  was  free 
from  contributory  negligence  in  going  on  the 
wrong  side   of  the  road. — Id. 

Evidence  held  not  to  show  negligence  by  auto- 
mobilist  in  turning  to  the  left  to  avoid  a  colli- 
sion.— Id. 

S706  (N.Y.Sup.)  Evidence  in  an  action  for 
damage  to  a  mule,  injured  in  a  collision  with 
defendant's  ice  wagon,  held  not  to  sustain  a  ver- 
dict for  plaintiff. — Birns  Express  v.  Foster-Scott 
Ice  Co.,  144  N.  Y.  S.  683. 

Xn.  TORTS. 

(O)  Defeeta  or  Obstructions  In  Streets 
and  Otlier  Pnbllo  'Ways. 

i  809  (N.Y.Snp.)  Where  a  contractor  had  the 
legal  right  under  his  contract  with  the  dty  to 
build  a  wooden  sidewalk  over  an  excavation,  it 
was  not  a  nuisance. — Power  v.  Bodgers  &  Hag- 
erty,  144  N.  Y.  S.  747. 

Where  a  wooden  sidewalk  built  by  a  dty  con- 
tractor over  an  excavation  was  not  a  nuisance, 
and  was  not  shown  to  be  dangerous  or  negligent- 
ly maintained,  the  only  ground  upon  which 
plaintiff,  falling  thereon,  could  recover,  was  the 
defective  or  negligent  manner  in  which  it  was 
constructed. — Id. 

S809  (N.Y.Sup.)  A  company  repairing  an  as- 
phalt pavement  was  not  negligent  in  leaving 
unguarded  a  pail  of  hot  cement  for  washing  the 
edges  of  cuts,  as  respects  a  boy  playing  on  the 
sidewalk,  who,  though  knowing  of  the  work  and 
the  presence  of  the  pail,  stepped  into  it  in  run- 
ning after  a  ball.— Reck  v.  'Uvalde  Asphalt  Co., 
144  N.  Y.  S.  917.   • 

{812  (N.  Y.  Sup.)  Notwitlistanding  'ViUage 
Law,  §  341,  a  child  five  years  old  is  not  pre- 
cluded from  suing  a  village  for  personal  injur- 
ies because  of  the  failure  of  herself,  and  of 
her  father  and  mother,  to  file  the  statutory  no- 
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tice  within  60  daya.— Murphy  y.  Village  of  Ft 
Edward.  144  N.  Y.  S.  451. 

{812  (N.Y.Sup.)  A  notice  of  an  accident  up- 
on a  sidewalk  which  specified  that,  while  pro- 
ceeding on  the  left-hand  side  of  the  street  to- 
ward an  intersecting  street,  plaintiff  was  in- 
jured about  100  feet  from  the  intersection  is  in- 
sufficient, not  showing  the  place  of  injury. — Van 
Hovenburg  t.  City  of  New  York,  144  N.  Y.  S. 
888. 

{821  (N.X.Sop.)  In  an  action  for  injuries  by 
a  fall  on  a  sidewalk,  the  case  should  not  be 
submitted  to  the  jury  where  the  evidence  did 
not  disclose  the  cause  of  the  accident. — Van 
Hovenburg  v,  (3ity  of  New  York,  144  N.  Y.  S. 
888. 

Xm.  FISOAI.  MANAGEiniNT,  FTTB- 

LIO  DEBT,  SKCVRITrES,  AKD 

TAXATION. 

(A)   POfrer  to  Inonr  Indebtednesa  and  Blx- 
pemdltiires. 

{861  (N.Y.Sup.)  The  granting  of  pensions  is 
a  public  or  city  purpose  because  of  the  benefit 
to  the  public  service,  through  the  incentive 
offered  to  faithful  devotion  to  duty,  and  through 
retirement  rather  than  the  retention  in  serv- 
ice at  full  pay  of  servants  who  have  outlived 
their  usefulness.— Hammitt  v.  Uaynor,  144  N. 
Y.  S.  123. 

(D)  Taxes    and    Otlter   Revenne,   (uid   Ap- 
plioatlom  Tbercot. 

8985  (N.Y.Sup.)  Under  Insurance  Laws,  |g 
133,  135,  which  are  continuations  of  Laws  ISTo, 
c.  465,  and  Laws  1879,  c.  153,  relating  to  the 
distribution  of  tax  received  from  foreign  in- 
surance companies,  the  members  of  a  volun- 
teer fire  company  arc  not  entitled  to  the  whole 
of  the  money  to  the  exclusion  of  the  paid  fire- 
men of  the  same  municipality. — Gary  v.  City  of 
Oneida.  144  N.  Y.  S.  57. 

MUNICIPAL  COURTS. 

See  Courts,  §{  188-190. 

NAMES. 

See  (Corporations,  {  49. 

{  18  (N.Y.Sup.)  Evidence  held  sufficient  to 
cast  such  doubt  on  the  grantee  of  land  being  the 
person  of  the  same  name  of  whom  a  lunatic  was 
heir,  as  to  authorize  rejection  of  title  by  the 
purchaser  at  mortgage  foreclosure  sale;  the 
mortgagor's  title  being  a  deed  from  the  lunatic's 
committee,  and  depending  on  such  heirship. — 
Foy  V.  McGarry,  144  N.  Y.  S.  1075. 

NAVIGABLE  WATERS. 

See  Canals ;  Waters  and  Water  Courses. 

n.  I<Ain>8  TTITDEB  WATER. 

§36  (N.Y.Sup.)  The  title  of  owners  of  land 
bounded  by  the  sea,  or  by  navigable  waters 
where  the  tide  ebbs  and  flows,  extends  only 
to  ordinary  high-water  mark. — Armour  v.  Sound 
Shore  Front  Improvement  Co.,  144  N.  Y.  S. 
340. 


NEGLECT  OF  DUTY. 

See  Schools  and  School  Districts,  I  141. 

NEGLIGENCE. 

See  Bailment ;  Banks  and  Banking,  §  172 ;  Car- 
riers, g|  132,  286-346;  Landlord  and  Ten- 
ant, «  169 ;  Master  and  Servant,  {{  88-3.32 ; 
Municipal  CJorporations,  H  702-706,  809-821 ; 
Pleading,  §g  314,  318,  320 ;  Railroads,  {{  255. 
359 ;  Shipping,  {|  84,  86 ;  Street  Railroads. 
§114;  'Telegraphs  and  Telephones,  {  78: 
Trial,  {  260 ;  Waters  and  Water  Courses,  {{ 
126,  172. 

n.  PROXIMATE   CAUSE   OF  nrOlTRT. 

1 59  (N.Y.Sup.)  To  make  an  act  a  proximate 
cause  of  an  injury  it  is  not  necessary  that  the 
particular  consequences  or  the  precise  inju- 
ries should  be  anticipated  or  foreseen. — Hall  v. 
New  York  Telephone  Cki.,  144  N.  Y.  S.  322. 

1 61  (N.Y.Sup.)  Where  several  proximate 
causes  contribute  to  an  accident,  each  is  an 
efficient  cause  if  the  accident  would  not  have 
happened  without  it. — Hall  v.  New  York  Tele- 
phone Co.,  144  N.  Y,  S.  322. 

HI.  OONTRIBirrORT   NEGLIGENCE. 
(A)  Persons  Injnred  In  General. 

{  67  (N.Y.Sup.)  If  plaintiff  went  down  into  a 
roadway  leading  into  the  depot  of  defendant 
express  company  without  taking  precautions  In 
prevent  injury  from  defendant's  motor  tracks, 
he  was  guilty  of  contributory  negligence. — Beck- 
er v.  Fargo,  144  N.  Y.  S.  ^97. 

(C)  Inipnted  Nearllvence. 

{  96  (N.Y.Sup.)  Parents  whose  nine  year  old 
boy  was  burned  by  lighting  a  bottle  of  dena- 
tured alcohol  found  in  a  public  road  held  nd 
guilty  of  contributory  negligence  in  leavin;: 
matches  within  reach  of  the  child. — Hall  v.  New 
York  Telephone  Co.,  144  N.  Y.  8.  322. 

TV.  ACTIONS. 

(B)   B-rldence. 

S  121  (N.Y.Sup.)  Where  the  rule  of  res  ipsa 
loquitur  applies,  tie  presumption  only  establisli- 
es  a  prima  facie  case  for  plaintiff,  requiring  di*- 
fendant  to  meet  it.— Curtis  v.  New  York,  N.  H. 
&  H.  R.  Co..  144  N.  Y.  S.  1007. 

I  134  (N.Y.Sup.)  Evidence,  in  an  action  f-r 
injuries  by  being  struck  by  the  motor  truck  •  f 
defendant  express  company  while  plaintiff  wa« 
inside  of  defendant's  depot,  held  not  to  shi<n 
negligence  by  the  driver  of  the  truck  in  n<'i 
giving  signals.— Becker  v.  Fargo,  144  N.  Y.  S. 
297. 

Evidence  held  not  to  show  negligence  by  de- 1 
fendant  in  running  at  an  improper  speed. — Id. 

I  134  (N.Y.Sup.)  Evidence,   in   an   action  fi>r  | 
injuries  to  a  child  by  setting  fire  to  denatured 
alcohol  left  by  defendant's  employes  on  a  public  I 
road,   held   to   show    ne|;ligence   in   leaving   the 
alcohol. — Hall  v.  New  York  Telephone  Co.,  1441 
N.  Y.  S.  322.  ! 

(O  Trial.  JndKment.  and  Review. 

g  136  (N.Y.Sup.)  A  finding  of  contributory 
negligence  as  a  matter  of  law  must  depend  on 
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its  being  perfectly  eTldent  that  plaintiff  was 
neglieent. — Schneider  v.  Locomobile  (Do.  of  Amer- 
ica.  144  N.  Y.  S.  311. 

I  136  (N.Y.Sup.)  In  an  action  for  injuries 
to  a  child  by  being  burned  upon  lighting  de- 
natured alcohol  found  in  a  bottle  left  on  the 
highway  by  defendant's  serranta,  whether  the 
negligence  in  so  leaving  the  bottle  was  the 
proximate  canse  of  the  injuries  held  a  jury 
question.— Hall  t.  New  York  Telephone  Co., 
144  N.  Y.  S.  322.   • 

Whether  the  child  was  guilty  of  contributory 
negligence  held  a  question  for  the  jury.— Id. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEGROES. 

See  Ciril  Rights. 

NEW  TRIAL 

See  Appeal,  {{  1177,  1212;  Courts,  |  189;  Jus- 
tices of  the  Peace,  {  189. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Appeal,  H  420,  422;  Courts,  I  189;  Emi- 
nent Domain,  |  226 ;  Guaranty,  I  7 ;  Health, 
§  10 ;  Landlord  and  Tenant,  i  80 ;  Lis  Pen- 
dens ;  Master  and  Servant,  S  202 ;  Mechan- 
ics' Liens,  f  115 :  Municipal  Corporations,  { 
812;  Patents,  |  203;  Pleading,  {{  121,  320; 
Principal  and  Agent,  {{  148,  171 :  Trover  and 
ConversionjJ  11;  Vendor  and  Purchaser,  f| 
229-244;   Witnesses,  |  254. 

NUISANCE. 

See  Municipal  Corporations,  f  809. 

Z.  PRIVATE  NTTISAirCEa. 

(A)   Nature  of  Injury,  and  Llabtlitr  There- 
for. 

$  3  (N.Y.Sup.)  Equity  has  always  granted  re- 
lief from  discomfiture  resulting  from  dense 
vmoke  as  private  nuisance. — I'eople  v.  New  York 
Edison  Co.,  144  N.  Y.  S.  707. 

n.  PUBLIC  mnsANOES. 

(A)   Nature  of  Injury,  and  Uablllty  There- 
for. 

§60  (N.Y.Sup.)  The  Legislature  may  add  to 
the  common-law  classification  of  nuisances,  and 
declare  things  public  nuisances  which  were  not 
such  at  common  law.— People  v.  New  York  Edi- 
son Co.,  144  N.  Y.  S.  707. 

A  statute  regulating  the  discharge  of  smoke 
is  not  invalid  unless  it  clearly  shows  that  it 
unnecessarily  and  unreasonably  interferes  with 
private  property  and  places  unreasonable  bur- 
den on  the  owner  considered  in  view  of  the  pub- 
lic benefit. — Id. 

In  absence  of  evidence  that  it  cannot  be  en- 
forced without  imposing  an  unreasonable  bur- 
den   upon   property   owners.    Sanitary   Code,  | 


181,  regulating  th«  discharge  of  smoke,  is  yalid 
as  a  police  regulation.— Id. 

Sanitary  Code,  |  181,  is  not  applicable,  where 
the  discharge  of  smoke  is  accidental  or  unavoid- 
able, but  prohibits  a  discharge  of  large  volames 
of  smoke  at  intervals. — Id. 

Sanitary  Code,  {  181,  should  be  construed  in 
the  light  of  its  purpose  and  of  the  authority  un- 
der which  it  IS  enacted. — Id. 

Sanitary  Code,  i  181,  prohibiting  any  person 
from  allowing  any  dense  smoke  to  be  dis- 
charged from  any  building,  etc.,  and  imposing 
a  penalty  for  its  violation,  may  be  uijheld  on  the 
theory  that  the  acts  prohibited  constitute  a  pub- 
lic nuisance,  even  though  it  does  not  expressly 
declare  dense  smoke  to  be  a  public  nuisance.— Id. 

OBJECTIONS. 

See  Appeal,  i  237. 

OCCUPATION. 

See  Use  and  Occupation. 

OFFICERS. 

See  Commerce,  |  88;  Evidence,  f  83;  High- 
ways. §  93;  Mandamus.  ||  101,  102, 1S8,  176; 
Motions,  §  3;  Municipal  (Jorporations,  |J  142- 
220;  Pensions;  Receivers;  Sheriffs  and  Con- 
stables;  Taxation,  §  900. 

I.   APPOINTMEirr.    QUAIiIFICATIOir, 
AITD  TENURE. 
(B)  Appointment. 

1 9  (N.Y.Sup.)  Since  Laws  1896,  c.  772,  $  3, 
as  amended  by  Laws  1900,  c.  126,  empowering 
the  district  attorney  to  appoint  a  certain  num- 
ber of  clerks  and  fix  their  compensation,  relat- 
ed to  a  particular  office,  it  was  not  repealed  by 
the  civil  service  law.— In  re  Rudd,  l44  N.  Y. 
S.  198. 

(G)  Realsnattoa,  Suspension,  or  Removal. 

§66  (X.Y.Co.Ct*)  A  public  officer  cannot  be 
removed  for  acts  done  prior  to  his  present  term 
of  oflice.— Carlisle  v.  Burke,  144  N.  Y.  S.  103. 

{69  (N.Y.Sup.)  Since  under  Civil  Service 
Rule  7,  subds.  3  and  4,  and  Civil  Service  Law, 
iS  41  and  42,  the  grade  of  a  civil  service  em- 
ployg  depends  upon  his  duties  and  not  on  his 
salary,  the  reduction  by  the  district  attorney 
of  the  salary  of  an  eighth  grade  employ^  from 
$1,7(K)  to  $1,0(X)  per  annum  was  not  illegal  and 
was  within  the  power  of  the  district  attorney 
under  Laws  1806,  c.  772,  I  3,  as  amended  by 
I^ws  1000,  c.  126.— In  re  Rudd,  144  N.  Y.  & 
198. 

OPEN  AND  CLOSE. 

See  Trial,  i  25. 

OPINION  EVIDENCE 

See  Evidence,  |{  471-658. 

ORDERS. 

See  Appeal,  {{  91,  104. 
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ORDINANCES. 

See  Unnidpal  Corporations,  |  606. 

PARENT  AND  CHILD. 

See  Infanta ;  NegUgence,  |  06. 

PAROL  EVIDENCE. 

See  Evidence,  |i  303-441. 

PARTICULARS. 

See  Pleading,  ||  314-326. 

PARTIES. 

See  Appeal,  {  887 ;  Bills  and  Notes,  i  467;  Ex- 
ecutors and  Administrators,  S  427;  Records, 
I  0;    Specific  Performance,  |  106;    Towns,  i 

m.  MEW  PARTIES  AND  OKAMOE  OF 
PARTIES. 

{51  (N.Y.Sup.)  A  defendant,  who  during  the 
trial  learned  that  plaintifE  had-  assigned  the 
cause  of  action  to  trustees  for  creditors,  held 
not  entitled,  under  Code  Civ.  Proc.  i%  452,  453 
or  756,  to  compel  the  trustees  to  be  joined  as 
plaintiffs.— Rothbarth  y.  Herzfeld,  144  M.  X.  S. 
974. 

PARTITION. 

See  Indians,  {  27. 

PARTNERSHIP. 

rv.   RIGHTS  AND   UABHITIES  AS 
TO  THIRD  PERSONS. 

(A)  Representation    ot   Firm   br    Partner. 

^  146  (N.T.Sup.)  Where  a  general  copartner- 
ship carrying  on  business  as  stockbrokers  had 
accounts  in  London  and  Paris  and  sold  stocks 
there,  the  drawing  of  bills  of  exchange,  if  neces- 
sary to  the  carrying  on  of  the  basiness,  is  with- 
in the  general  scope  of  the  partnership  busi- 
ness.—John  Nemeth  v.  Tracy,  144  N.  T.  S.  001. 

{  153  (N.Y.Sup.)  One  partner  is  chargeable 
and  legally  responsible  for  the  fraud  perpetrat- 
ed by  his  copartner  in  the  transaction  of  the 
partnership  affairs  within  the  scope  of  the  part- 
nership business. — ^John  Nemeth  v.  Tracy,  144 
N.  Y.   S.  901. 

In  an  action  of  tort  for  the  fraud  and  mis- 
representations of  defendant's  copartner  in  the 
sale  of  bills  of  exchange,  defendant  held  liable 
on  the  principle  of  agency.— Id. 

(B)  Nature  and  Extent  ot  Firm  Uabllttlea. 

f  173  (N.Y.Snp.)  Where  the  managers  of  an 
underwriting  syndicate  were  named  in  the  un- 
derwriting agreement  as  J.  and  W.,  general 
partners,  and  G.  T.  J.,  special  partner,  doing 
business  under  the  style  of  J.  &  Co.,  it  was 
the  partners  individually,  and  not  as  a  firm, 
who  were  the  managers ;  and  hence  a  document 
by  which  J.  &  Co.  undertook  to  guarantee  the 
payment  of  a  note  of  a  corporation,  etc.,  signed 
by  but  one  of  the  managers,  who  added  to  his 
name  that  of  the  firm,  was  ineffective  to  bind 


&' 


the  underwriters.— Union  Iiand  Co.  t.  Qwynn, 
144  N.  Y.  8.  110. 

Vn.  DISSOLTITION.   SETTIiEMENT, 

AND  AGCOUNTINO. 

(B)  Rishta,  Powers,  aa«  laablUUes  after 

Dlaaolvtlon. 

1296  (N.Y.Sup.)  Complaint  by  assignee  of  a 
claim  against  a  partner,  who  ^ter  dissolution 
had  agreed  to  pay  all  the  firm  debts,  evidenced 
by  a  foreign  judgment,  held  "improperly  dismiss- 
ed as  an  action  on  the  judgment,  since  the  de- 
fendant's liability  arose  from  his  agreement  to 

ay  the  firm  debts. — Schultze  v.  Huttlinger,  141 

•  Y.  S.  449. 
In  an  action  against  defendant  upon  a  claim 
against  his  dissolved  firm,  which  he  has  un- 
dertaken to  pay,  evidenced  by  a  foreign  judg- 
ment* for  the  amounts  of  drafts,  the  claim  was 
merged  in  the  judgment,  so  that  it  was  unneces- 
sary to  put  the  drafto  in  evidence.— Id. 

PASSENGERS. 

See  Carriers,  f)  286-346. 

PATENTS. 

X.  TITX.E,  CONVETANOES.  AND  CON. 

TRACTS. 

(B)   Aaalvnmenta  and   Other  Tranatera. 

1 202  (N.Y.Sup.)  Assignment  of  application 
for  patent  with  improvements  held  to  vest  in 
the  assignee  the  equitable  title  to  the  improve- 
ments wnen  made.— Granulator  Soap  Co.  v.  Had- 
dow,  144  N.  Y.  S.  610. 

203  (N.Y.Sup.)  Under  Rev.  St  U.  S.  J  4898 
S.  Qomp.  St.  1001,  p.  3387),  record  in  Patent 
itiice  of  assignment  of  application  for  patent 
with  improvements  held  notice  of  the  transfer 
of  the  improvements  as  well  as  of  the  original 
invention. — Granulator  Soap  Co.  T.  Haddow, 
144  N.  Y.  S.  610. 

PAYMENT. 

See  Accord  and  Satisfaction;  Bills  and  Notes, 
ii  427,  429;  Carriers,  §  197;  Chattel  Mort- 
gages, i  253;  Insurance,  §  606;  Limitation  of 
Actions,  I  165;  Mechanics'  Liens,  §  115; 
Mortgages,  H  311,  310;  Pleading,  §  318;  Tax- 
ation, §S  370,  528. 

X.  REQUISITES  AND  SUFFIGXENCT. 

i  17  (N.Y.Sup.)  A  showing  that  notes  given 
bv  defendant  to  plaintiff  were  "discounted"  by 
plaintiff  with  a  bank  which  "happened  to  be' 
defendant's  correspondent  would  not  show  pay- 
ment thereby  of  a  debt  due  from  defendant  to 
plaintiff.— Blum  v.  Jurick,  144  N.  Y.  S.  822. 

IV.  PIJiADINO.  EVIDENCE,  TRIAL. 
AND  REVIEW. 

{  60  (N.Y.Sup.)  Allegations  of  the  answer  in 
an  action  for  money  loaned  held  not  to  alleze 
payment  of  the  debt  sued  for. — Blum  v.  Jurick, 
144  N.  Y.  S.  822. 

{66  (N.Y.Sup.)  While    mere    lapse    of    time 
during  which  no  attention   is  paid  to  the  ob- 
ligation will  not  raise  a  presumption  that  an  . 
obligation  to  make  periodic  payments  has  been 


Ofli< 


Digitized  by 


Google 


1206 


INDBZ-DIOBST 


Fleadiiic 


discharged,  such  lajwe  of  time,  with  other  cir- 
cumstances, may  raise  such  piesumption. — Van 
INess  y.  Bansom,  144  N.  Y.  S.,420. 

Where,  after  a  judgment  awarding  alimony 
at  a  certain  rate  per  year,  there  was  no  recog- 
nition by  either  party  of  any  obligation  for 
about  40  years,  and  the  plaintiff  made  no  at- 
tempt to  enforce  payment,  though  she  could 
have  done  so  under  Code  Proc.  {  285,  the  ob- 
ligation to  pay  alimony  was  presnmably  dis- 
charged.— Id. 

Where,  in  an  action  for  arrears  of  alimony 
from  a  judgment  rendered  more  than  40  years 
before  suit,  defendant  pleaded  an  agreement 
discharging  the  obligation,  and  plaintiff  claimed 
that  the  payment  of  the  consideration  for  such 
discharge  had  not  been  made,  the  contention 
that  such  payment  would  be  presumed  after 
20  years  was  available  to  defendant— Id. 

V.  RECOVEBT  OF  PATIIENTS. 

i  87  (N.Y.Sup.)  On  facto  stated,  held,  that  a 
mortgagor  who  agreed  in  writing  that  advanc- 
es to  a  certain  amonnt,  Indnding  a  fee  of  $4,- 
000  for  legal  services,  had  been  made  under  a 
mortgage,  and  who  in  satisfaction  thereof  paid 
such  amonnt  under  protest,  could  not  recover 
it  as  having  t>een  paid  under  duress. — Williams 
V.  Rutherford  BeaJty  Co.,  144  N.  Y.  S.  387. 

To  constitute  "duress"  there  must  be  some  ac- 
tnal  or  threatened  exercise  of  power  possessed 
or  believed  to  be  possessed  by  the  party  exact- 
ing or  receiving  the  itayment  over  the  person 
or  proper^  of  another,  for  which  the  latter  has 
no  other  immediate  relief  than  by  making  the 
payment— Id. 

1 89  (N.T.Sup.)  An  inexcusable  delay  of  one 
year  and  three  months  in  seeking  relief  from  an 
agreement  by  a  mortgagor,  acknowledging  ad- 
vances including  a  fee  of  $4,000  to  the  attor- 
ney for  legal  services,  alleged  to  have  been 
made  under  duress,  would  be  sufficient  to  bar  a 
recoveiy.— Williams  v.  Butherford  Realty  Co., 
144  N.  Y.  S.  367. 

The  fact  that  plaintiff's  right  of  action  to 
recover  money  alleged  to  have  been  paid  under 
duress  was  not  barred  by  the  statute  of  limita- 
tions would  not  relieve  him  from  the  effect  of 
laches. — Id. 

PEACEMAKERS  COURT. 

See  Indians,  |  27. 

PENALTIES. 

See   Judgment,    §   739;    Telegraphs   and  Tele- 
phones, i  78. 

PENSIONS. 

See  Constitutional  Law,  |  278;  Municipal  Cor- 
porations, §1  215,  861. 

f  I  (N.Y.Sup.)  The  authority  to  grant  pen- 
sions to  public  employes  after  long  service  is 
a  power  incidental  to  government,  and  the  use 
of  a  public  revenue  to  pay  pensions  is  not 
unconstitutional.— Hammitt  v.  Gaynor,  144  N. 
Y.  S.  123. 


PERJURY, 
n.  PROSEOUnOM  axb  punxshment. 

132  (N.Y.Sup.)  In  a  prosecution  for  attempt 
to  bribe  a  witness,  the  state  can  show  that  at 
the  time  of  the  alleged  attempt  accused  was 
charged  with  manslaughter,  but  they  cannot 
show  all  the  details  of  the  charge.— People  v.- 
Van  ZUe.  144  N.  Y.  S.  287. 

PERPETUITIES. 

i  6  (N.Y.Sup.)  A  devise  of  the  fee  in  certain 
real  property  to  plaintiff,  then  in  esse,  after  the 
termination  of  a  life  estate  to  testator's  widow 
and  plaintiff's  parents,  held  not  void  as  an  nn- 
doe  suspension  of  the  power  of  alienation. — 
Jefferson  v.  Bangs,  144  N.  Y.  S.  1064. 

i  8  (N.Y.Sup.)  A  charitable  trust  held  not  to 
violate  the  statute  against  perpetuities. — ^Baell 
T.  Gardner,  144  N.  Y.  S.  945. 

PERSONAL  INJURIES. 

See  Carriers,  if  280-346;  Damages;  Death: 
Master  and  Servant,  if  88-332;  Municipal 
Corporations,  K  7(^706.  809-821;  Negli- 
gence; Pleading,  St  314,  818,  320;  Railroads, 
I  369;  Shipping,  |S  84,  86;  Street  Bailroads, 
i  114. 

PER  STIRPES. 

See  Wills,  It  631,  532. 

PETITION. 

See  Pleading 

PHYSICIANS  AND  SURGEONS. 

See  Evidence,  t  665;  Husband  and  Wife,  i  19. 

PLEA. 

See  Pleading,  U  80-149. 

PLEADING. 

See  Action;  Appeal,  {  1201;  Bills  and  Notes,  { 
476;  Contracts,  §  335;  Corporations,  S  591; 
Death,  U  51,  57;  Divorce,  j/93,  101;  Fraud, 
§§  41,  49 ;  Judgment  f§  252,  948;  Libel  and 
Slander,  8  99;  Master  and  Servant,  i  341; 
Partnership,  |  296;  Payment  §60;  Quieting 
TlUe,  I  30:  Shipping,  §  172:  StipuUtions,  § 
20;  trial,  \  25;  tsnry,  §  loi 

I.  FOBM  AHB  Ai:.I.E0ATI01TS  IH 
OENERAX.. 

18  (N.Y.Sap.)  Allegations  held  neither  alle- 
gations of  the  fact,  nor  of  a  conclusion  of  law 
from  any  facts  warranting  an  inference  of  an 
assumption  of  liability. — Automatic  Strapping 
Mach.  Co.  y.  Twisted  Wire  &  Steel  Co.,  144  N. 
Y.   S.  1037. 

822  (N.Y.Sup.)  The  rule  that  greater  latitude 
of  pleading  is  permissible  in  equity  than  in  an 
action  at  law  does  not  permit  obviously  irrele- 
vant matters  to  remain  in  a  pleading. — Isaacs 
V.  Salomon,  144  N.  Y.  8.  876 ;  Steinam  v.  Wil- 
liam Salomon  &  Co.,  Id.  879. 
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m.   P1£A  OR  AKBWER.  OROSS-COM- 
FLAIITT.  AMD  AFFIDAVIT 
OF  DEFENSE. 

(A)   Dcfeaaes  In  General. 

§80  (N.Y.Sup.)  Where  the  complaint  stated 
but  a  single  cause  of  action,  alleging  the  differ- 
ent items  of  damage  in  separate  paragraphs, 
an  allegation  in  the  answer  addressed  to  one  of 
such  paragraphs  held  not  a  complete  defense, 
and,  not  having  been  pleaded  as  a  partial  de- 
fense, was  demurrable. — Levitt  v.  O'Rourke  En- 
.4?inecring  Const.  Co.,  144  N.  Y.  S.  474. 

§  95  ^N.Y.Sup.)  Matter  pleaded  in  an  answer 
as  a  separate  and  farther  defense,  whether 
considered  as  a  defense  or  a  counterclaim,  can- 
not be  helped  out  by  anything  contained  in  de- 
nials made  in  another  part  of  the  answer  but 
cot  repeated  or  incorporated  by  reference. — 
Cunningham  t.  Piatt,  144  N.  Y.  S.  61. 

(C)  TraTersea  or  Denlala  and  Admtaatona. 

{121  (N.Y.Sup.)  Even  though  a  foreign  law 
'be  regarded  as  a  matter  of  record,  the  provi- 
sions of  a  foreign  law  may  be  put  in  issue  by 
xienial  of  knowledge  or  information  sufficient  to 
form  a  belief  as  to  its  provisions. — Van  Tassell 
V.  Manhattan  Electrical  Supply  Co.,  144  N.  Y. 
S.  703. 

§  124  (N.Y.Sup.)  In  an  action  for  conversion 
of  plumbing  materials,  plaintiffs  alleging  that 
defendants  contracted  with  M.  to  furnish  the 
plumbing  and  heating  fixtures  for  the  alteration 
and  improvement  of  a  house  and  to  install  the 
same,  an  allegation  in  the  answer  that  defend- 
ants contracted  with  M.  Bros,  to  do  the  plumb- 
ing and  steam  heating  work  held  merely  incon- 
sistent with  and  not  a  denial  of  the  allegation  in 
the  complaint — ^Lord  v.  Woolley,  144  N.  Y.  S. 
385. 

§  129  (N.Y.Sup.)  Allegations  of  a  complaint 
not  denied  in  the  affirmative  defense  pleaded  are 
to  be  deemed  admitted. — Cunningham  v.  Flatt, 
144  N.  Y.  S.  61. 

(E)   Set-Off,  Connterclatm,  and  Croaa-Com- 
plalnt. 

1 142  (N.Y.Sup.)  Under  Code  Civ.  Proc.  i 
510,  allegations  designated  by  the  answer  as 
a  counterclaim  will  be  so  considered,  though 
not  separately  stated  as  contemplated  by  sec- 
tions 500,  507,  since  any  indefiniteness  was 
remediable  on  motion  under  section  640. — Loew 
V.  Mclnerney,  144  N.  Y.  S.  546. 

f  146  (N.Y.Sup.)  Where  defendant  pleaded 
certain  facts,  as  a  "first,  separate,  and  further 
defense,"  the  matter  could  not  be  treated  as 
a  counterclaim  because  of  a  demand  in  the  an- 
swer for  affirmative  relief.— Cunningham  v. 
Piatt,  144  N.  Y.  S.  61. 

i  149  (N-^-Sup.)  Though  both  at  common 
law  and  under  the  express  provisions  of  Code 
Civ.  Proc.  i{  521,  1204,  the  ultimate  rights  of 
defendants  as  to  matters  between  themselves  can 
be  adjudicated  in  the  action  against  them,  it  is 
a  principal  action  only  when  such  issues  are 
pertinent  to  the  subject-matter  of  the  main  is- 
sues therein. — Mutual  Life  Ins.  Co.  of  New  York 
V.  United  States  Hotel  Co.,  144  N.  Y.  S.  476. 


XV.   REPUCATION  OR  REPI.'E'  AlfD 
.  SUBSEQ1TENT  PliEADIITOS. 

§  182  (N.Y.Sup.)  Usury  pleaded  as  a  counter- 
claim held  admitted  by  failure  to  reply. — Loew 

V.  Mclnerney,  144  N.  Y.  S.  546. 

V.  DEM1TRRER  OB  EXOEPTIOH. 

f  192  (N.Y.Sup.)  Superfluous  allegations  nec- 
essary to  equity  will  not  render  demurrable  a 
complaint  in  an  action  on  the  law  side  of  the 
court— Gray  v.  Heinze,  144  N.  Y.  S.  1045. 

VI.  AMENDED  AND  8VFPI.EMENTAL 
PI.EADIN08  AND  REPI.EADER. 

§  237  (N.Y.Sup.)  An  action  in  equity  should 
not  fail  because  of  defects  in  the  allegations  of 
the  complaint,  so  that  the  proof  does  not  con- 
form thereto,  but  an  amendment  will  be  allowed 
under  Code  Civ.  Proc.  {  723,  if  necessary  to  con- 
form the  pleading  to  the  proof. — ^Neagle  v.  Hud- 
son, 144  N.  Y.  S.  221. 

§249  (N.Y.Sup.)  Where  defendant  by  his 
fraud  and  duress  induced  plaintiff  to  compro- 
mise his  claim  for  less  than  was  due  him,  plain- 
tiff has  an  election  of  remedies  between  tort  and 
contract  and,  having  made  his  election,  the 
court  cannot  change  the  complaint  from  tort 
to  contract.— Frankel  v.  Dinitz,  144  N.  Y.  S. 
770. 

IX.  BIXL  OF  PARTIC1TI.ARS  AND 
COPT  OF  ACCOUNT. 

§314  (N.Y.Sup.)  In  a  personal  injury  action, 
plaintiff  is  not  entitled  to  a  bill  of  particulars 
where  defendant  pleads  contributory  negligence 
and  the  negligence  of  a  fellow  servant — Qriffin 
V.  Cunard  S.  S.  Co.,  144  N.  Y.  S.  517. 

§316  (N.Y.Sup.)  The  special  term  has  power 
to  require  a  bill  of  particulars. — Havholm  v. 
Whale  Creek  Iron  Works,  144  N.  Y.  S.  83;!. 

§317  (N.Y.Sup.)  Where,  in  an  action  to  re- 
form a  burglary  insurance  policy  by  includinfr 
therein  statements  showing  prior  loss  by  plain- 
tiff's assignor,  etc.,  plaintiff  claimed  that  de- 
fendant agreed  to  so  amend  the  policy  to  show 
such  facts,  defendant,  being  a  corporation,  is 
entitled  to  a  bill  of  particulars  showing  the 
names  of  its  representatives  with  whom  such 
alleged  agreement  was  made. — Harris  v.  Great 
Eastern  Casualty  Co.,  144  N.  Y.  S.  950. 

§318  (N.Y.Sup.)  Under  Code  Civ.  Proc  $ 
531,  plaintiff  held  entitled  to  a  bill  of  particu- 
lars of  defense  of  payment;  where  the  relation" 
between  defendant  and  himself  bad  been  nu- 
merous and  diverse,  and  moneys  had  passed  be- 
tween them  in  these  various  relations. — Seely  v. 
Breakwater  O).,  144  N.  Y.  S.  771. 

§  318  (N.Y.Sup.)  A  motion  for  bill  of  particu- 
lars, seekuig  to  compel  defendant  to  spccii.v 
the  facts  relative  to  defenses  pleaded,  is  to  \t 
denied.— Scanlon  t.  Wm.  Henderson,  144  N.  Y. 
S.  832. 

Defendant  may  be  required  by  bill  of  particu- 
lars to  give  the  name  or  names  of  the  person 
or  persons  claimed  by  a  pleaded  defense  to  have 
caused  or  contributed  to  the  accident  sued  for. 
—Id. 

§318  (N.Y.Sup.)  A  bill  of  particulars  may  be 
required  of  the  affirmative  defense  of  contribu- 
tory negligence,  the  burden  of  which  Laws  1910, 
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c.  332,  I  2,  pats  on  defendant.— HaTboIm  ▼. 
Whale  Creek  Iron  Works,  144  N.  T.  S.  833. 

It  is  no  reason  for  denying  a  bill  of  particu- 
lars of  the  defense  of  contributory  negligence 
in  a  servant's  action  for  injury  that  it  may 
deprive  defendant  of  the  benefit  of  some  act  or 
omission,  other  than  specified  in  the  bill,  to 
show  contributory  negligence. — Id. 

A  bill  of  particulars  of  the  defense  of  as- 
sumption of  risk  may  be  required  of  defendant 
in   a  servant's  action  for  injury. — Id. 

S320  (N.T.Sup.)  That  the  facts  are  peculiar- 
ly within  the  knowledge  of  plaintiff,  in  a  serv- 
ant's action  for  injury  is  no  reason  for  denying 
a  bill  of  particulars  of  the  defense  of  contribu- 
tory negligence.— Havbolm  v.  Whale  Creek  Iron 
Works,  144  N.  T.  S.  833. 

1 326  (N.Y.Si^.)  In  action  for  services,  de- 
fendant held  entitled  to  more  definite  bill  of  par- 
ticulars, specifying  the  nature  of  the  services. 
than  shown  ^  the  bill  voluntarily  furnished 
b^  2^inti(f.— Seely  v.  Breakwater  Co,  144  N. 


S.  773. 


MOTIONS. 


It  343  (N.T.Sup.)  A  plaintiff  is  not  entitled  to 
a  judgment  upon  the  pleadings  on  a  motion  un- 
dor  Code  Civ.  Proc.  f  547,  where  a  defendant 
files  a  counterclaim,  even  though  the  counter- 
claim does  not  state  a  cause  of  action.— Sayre 
V.  Progressive  Construction  te  Leasing  Co.,  144 
N.  Y.  S.  897. 

1345  (N.T.Sop.)  A  complaint,  in  an  action 
for  services  performed,  which  alleged  that  plain- 
tiff was  employed  to  render  the  services  for  a 
.specified  compensation,  that  he  performed  them, 
and  that  defendant  failed  to  pay,  held  to  state 
a  cause  of  action  in  view  of  Code  Civ.  Proc.  i 
5.33,  and  a  judgment  of  dismissal  on  the  plead- 
ings was  erroneous. — Hippie  v.  Melachrino,  144 
N.  Y.  S.  966. 

i  350  (N.Y.Sup.)  A  motion  for  judgment  on 
the  pleadings  authorized  by  Code  Civ.  Proc.  f 
547,  is  to  be  determined  by  the  same  rules  as 
would  govern  the  motion  if  made  at  the  trial— 
Cunningham  v.  Piatt,  144  N.  Y.  S.  51. 

§  350  (N.Y.Sup.)  Notice  of  the  motion  for 
judgment  on  the  pleadings  provided  for  by  Code 
Civ.  Proc.  i  547,  does  not  make  the  proceeding 
equivalent  to  a  determination  by  a  demurrer, 
so  as  to  warrant  an  interlocutory  judgment 
against  defendant's  counterclaim  upon  plain- 
tiff's motion  for  judgment.— Sayre  v.  Progres- 
sive Construction  &  Leasing  Co.,  144  N.  Y.  S. 
897. 

{  362  ^.Y.Sup.)  Where  a  claim  was  alleged 
to  have  been  "duly"  assigned  to  plaintiff,  it  was 
error  for  the  court  to  strike  out  of  a  particular, 
separate  defense  a  denial  of  such  allegation, 
leaving  defendants  in  the  position  of  admitting 
that  the  assignments  were  'duly"  made.— Mittel- 
dentacbe  Piivatbank  t.  Bosselman,  144  N.  Y.  S. 
592. 

§  364  (K.Y.Sup.)  Irrelevant  allegations  under 
Code  Civ.  Proc.  g  545,  are  those  without  sub- 
stantial relation  to  the  controversy  and  which 
cannot  affect  the  result,  and  include  the  legal 
conclusions  of  the  pleader,  and  statements  of 
mere  matters  of  evidence. — Isaacs  v.  Salomon, 


144  N.  Y.  S.  876;  Steinam  t.  William  Salomon 
&  Co..  Id.  879. 

Certain  allegations  in  action  in  equity  to  re- 
scind a  sale  of  stock  by  defendants  on  the 
ground  that  plaintiff  was  induced  to  buy 
through  defendants  knowingly  false  representa- 
tions held  to  be  stricken  as  being  irrelevant, 
but,  though  allegations  remotely  bearing  on  the 
question  of  defendant's  scienter  and  good  faith, 
would  not  be  stricken. — Id. 

f  364  (N.Y.Sup.)  In  action  to  have  contract 
to  display  advertisements  on  flash-light  sign  de- 
clared void  for  false  representations,  allegations 
defining  a  flash-light  sign  held  improperly  strick- 
en.— Park  &  TUford  v.  Realty  Advertising  & 
Supply  Co.,  144  N.  Y.  8.  907. 

1 367  (N.Y.Sup.)  A  complaint  in  an  action  for 
labor  done  and  materials  furnished  for  a  build- 
ing, held  subject  to  motion  to  make  more  defi- 
nite and  certain  for  failing  to  show  the  time. — 
Peters  v.  Huppert,  144  N.  Y.  S.  1068. 

Xn.  ISSUES.  PBOOF.  AHB  VABIANC£. 

i  377  (N.Y.Sup.)  In  an  action  to  recover  an 
automobile  rented,  evidence  of  a  demand  before 
suit  was  not  necessary  where  the  demand  alleg- 
ed was  not  denied.— Scagllone  r.  Brooks,  144 
N.  Y.  S.  542. 

PLEDGES. 

§  IB  (N.Y.Sup.)  The  holder  of  a  bond  and 
mortgage  who  bad  assigned  it  as  collateral  secu- 
rity for  a  loan  had  no  such  title  to  the  bond  or 
mortgage  as  would  enable  him  alone  to  make  a 
valid  agreement  with  the  obligor  changing  the 
rate  of  interest— Sands  v.  Gifleran,  144  N.  Y. 
S.  337. 

S  22  (N.Y.Sup.)  A  pledgee  Is  a  holder  of  the 
pledged  property  for  value  only  to  the  extent  of 
the  particular  loan  upon  the  particular  security. 
— Eno  V.  Sage,  144  N.  Y.  S.  1062. 

§42  (N.Y.Sup.)  Where  bonds  were  merely 
lodged  with  a  brokerage  firm  for  safe-keeping, 
only  one  who  had  in  good  faith  loaned  mouey 
upon  the  bonds  in  reliance  on  the  apparent  title 
conferred  upon  the  brokers  could  acquire  title 
thereto  as  against  the  real  owner.'^Eno  v.  Sage, 
144  N.  Y.  S.  1062. 

Brokers  who  received  bonds  in  pledge  for 
money  loaned  could  not  rehypothecate  the  bonds 
for  a  larger  sum,  or  mingle  them  with  other 
collateral  securities,  to  themselves  secure  a 
larger  loan. — Id. 

Where  brokers  with  whom  securities  were  de- 
posited wrongfully  borrowed  money,  giving  them 
as  collateral,  claimants  of  such  securities  can- 
not have  the  securities  of  any  others  applied  to 
the  satisfaction  of  a  superior  claim  against  all 
the  securities,  in  exoneration  of  their  own  se- 
curities.— Id. 

Where  bonds  and  other  securities  deposited 
with  a  brokerage  firm  were  pledged  by  it  with- 
out authority  to  defendant  in  good  faith  so  as 
to  give  her  a  claim  superior  to  that  of  the  own- 
ers, if  the  fund  available  from  the  sale  of  the 
securities  would  be  insufScient,  after  paying 
defendant,  to  pay  in  full  the  claims  of  the  own- 
ers, the  securities  should  be  sold  separately,  and 
the   surplus,    after    discharging    such    superior 
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claim  aod  the  eoBts  of  the  action,  should  be  di- 
vided between  the  other  claimants  in  proportion 
to  their  respective  claims. — Id. 

§47  (N.y.Sup.)  One  -who  deposited  bonds 
with  a  brokerage  firm  as  margins  coald,  upon 
paying  to  the  firm  any  balance  due  on  account, 
recover  such  bonds  from  it  subject  to  the  prior 
claims  of  one  who  had  in  good  faith  loaned  mon- 
ey to  the  brokers  thereon.— Eno  v.  Sage,  144 
N.  Y.  S.  1062. 

PLUMBING. 

See  Ck>ntract8,  i  ^>5. 

POLICE. 

See  Municipal  Corporations,  |i  180-186. 

POLICE  POWER. 

See  Municipal  Oorporations,  {  608. 

POSSESSION. 

See  Bills  and  Notes,  {  624;  Trorer  and  Conver- 
sion,  I  23;  Vendor  and  Purchaser,  §  232. 

POSTHUMOUS  CHILDREN. 

See  Descent  and  Distribution,  |  47. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRECEDENTS. 

See  Courts,  {|  87,  88,  90. 

PREFERENCES. 

See  Corporations,  |  645. 

PREMIUMS. 

See  Insurance,  S§  ISO,  357. 

PRESCRIPTION. 

See  Highways,  §  7;  Limitation  of  Actions. 

PRESUMPTIONS. 

See  Appeal,  §$  927-934;  Evidence,  |§  61-88. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brokers;  Corpora- 
tions, |§  307-320,  340,  400-432;  Evidence,  § 
241;  Husband  and  Wife,  {  26;  Insurance,  §§ 
83,  136,  238. 

H.  WTVAL  RIGHTS.  DITTIES.  AND 
UABIUTIES. 

(B)  CompeBsatlon  and  lilen  of  Avemt. 

S  81  (N.Y.SupJ  Where  a  contract  making  de- 
fendant plaintifrs  sales  agent  merely  provided 
that  plaintiff  should  establish  no  other  dealer  in 
the  city  of  defendant's  residence,  that  stipula- 
tion did  not  preclude  plaintiff  from  making 
sales  direct  to  customers.— White  Co.  T.  White 
Motor  Co.,  144  N.  X.  S.  960. 


m.  BIGHTS  AMD  UABIUTIES  AS  TO 
THIBD  PEBSOHS. 
(A)    Powers  of  Ascat. 

1 92  (N.Y.Snp.)  An  account  stated  ma;  ^ 
made  by  an  agent  with  proper  authority  as  vfl. 
as  by  a  principal. — Williams  t.  EutherfoiJ 
Realty  Co.,  144  N.  Y.  S.  357. 

i  100  (N.Y.Sup.)  Where  an  agent  wai  en- 
ployed  only  to  find  a  tenant,  receive  rent  and 
make  ordinary  repairs,  he  had  no  authority  1 1 
make  a  new  lease  or  modify  the  terms  of  t.t 
old  one.— Miller  v.  Bamett,  144  N.  Y.  S.  *1 

i  122  (N.Y.Sup.)  Authority  of  an  agent  cai 
not  be  proved  by  his  own  dedaratioiis.— Mille 
V.  Harnett,  144  N.  Y.  S.  40. 

i  123  (N.Y.Snp.)  That  an  agent  represent 
to  a  third  person  with  whom  he  dealt  that  I 
had  autboritv  to  make  a  contract  in  behaU  i 
the  principal  does  not  prove  the  anthoritv  < 
the  agent— Stone  y.  United  States  Title  Cos 
anty  &  Indemnity  Co.,  144  N.  Y.  S.  849. 

i  137  (N.Y.Sup.)  A  principal  by  representi 
that  an  agent  was  purchasing  agent  and  by  i 
cepting  purchases  held  estopped  to  deny  auth 
ity. — Poel  V.  Brunswick-Balke-Collender  Co. 
New  York,  144  N.  Y.  S.  726. 

(C)  TTnantborlBCd  and  'Wronsfnl  Acti 

{  148  (N.Y.Sup.)  One     negotiating    with 
agent  is  put  on  guard  as  to  the  agent's  autl 
ity.— Miller  v.  Bamett,  144  N.  Y.  S.  40. 

S  161  (N.Y.Sup.)  A  letter  by  the  princi 
written  after  the  contract  was  made,  repudia 
the  agent's  authority,  was  ineffectual. — Po< 
Brunswick-Balke-CoUender  Co.  of  New  Y 
144  N.  Y.  S.  726. 

(D)  RatUIeattoB. 

I  171  (N.Y.Snp.)  Where  O.  ordered  cei 
doors  from  plaintiff  for  defendant,  defendan 
receiving  and  using  the  doors  with  kno-vr 
that  they  had  been  ordered  by  C,  ratified 
acts  in  making  thepurchase. — Iiesterahire  ! 
ber  &  Box  Co.  v.  Winter,  144  N.  Y.  S.  261 

(K)  AetloBS. 

{490  (N.Y.Sup.)  Evidence,  in  an  action 
alleged  contract,  het4  insufficient  to  sho^ 
personal  undertaking  of  defendant,  but  to 
any  undertaking  by  him  was  as  agent 
disclosed  principal,  so  that  he  was  not 
thereon.— Chapman  v.  George  R.  Head  C< 
N.  Y.  S.  412. 

PRINCIPAL  AND  SURETY. 

See  Insane  Persons,  {  45. 

I.   CBEATION  AITD  EXIBXEITOX 
BEI.ATIOir. 

(A)  Between  Indl-rtdvmlai. 

S  10  (N.Y.Snp.)  Where  defendants  | 
bond  as  collateral  to  the  bond  aixd  morl 
another,  they  are  sureties  for  the  perf< 
of  the  obligation  of  the  principal  o 
Mutual  Life  Ins.  Co.  of  New  York  v. 
States  Hotel  Co.,  144  N.  Y.  &  476. 
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n.  XATUXtE  AXD  EXTENT  OF  IXA^ 
BXUTY  OF  81XBETT. 

§  59  (N.Y.Sup.)  The  liability  of  Bureties  is 
Btrictignmi  juris  and  will  not  be  extended  by 
implication.— Mutual  Life  Ins.  Co.  of  New  York 
V.  United  States  Hotel  Ck)..  144  N.  Y.  S.  476. 

Contracts  of  suretyship  are  construed  in  the 
same  manner  as  ordinary  contracts. — Id. 

AmbiKuons  language  in  a  contract  of  surety- 
ship will  be  construed  most  strongly  against  the 
surety. — Id. 

S  87  (N.Y.Sup.)  Upon  an  ordinary  contract  of 
Guretyship  the  right  of  action  accrues  onl^  upon 
the  maturity  of  the  obligation.— Mutual  Life  Ins. 
Co.  of  New  York  t.  United  States  Hotel  Co., 
144  N.  Y.  8.  476. 

Where  defendants  executed  a  bond  as  col- 
lateral security  for  a  bond  and  mortgage  due  in 
1880,  the  right  of  action  on  their  bond  accrued 
upon  the  maturity  of  the  principal  debt  and 
nonpaymenL — Id. 

PRIORITIES. 

See  Mortgages,  i  178. 

PRIVATE  NUISANCL' 

See  Nuisance,  |  8. 

PROBATE. 

See  Wills,  H  215-428. 

PROBATE  COURTS. 

See  Courts,  H  198-202. 

PROCESS. 

See  Attachment;  Corporations,  l|  607,  668; 
Prohibition:  Records,  |  9;  Vendor  and  Pur- 
chaser, {  130. 

PROHIBITION. 

See  Indians,  i  27. 

I.  KATTTBE   Aim    OROTINDS. 

§  I  (N.Y.Sup.)  The  "writ  of  prohibition"  is- 
sues from  a  superior  court  to  the  judge  and 
parties  to  a  suit  in  an  inferior  court,  command- 
ing them  to  cease  from  the  prosecution  thereof, 
upon  a  suggestion  that  either  the  cause  or 
some  collateral  matter  therein  is  beyond  the  ju- 
risdiction of  the  court. — People  ex  rel.  Jimeson 
V.  Shongo.  144  N.  Y.  S.  885. 

S3  (N.Y.Sup.)  Writ  of  prohibition  held  a 
preventive  process  which  would  not  issue  against 
a  lower  court  where  any  question  as  to  its  ju- 
risdiction might  be  raised  and  settled  on  appeal. 
^-People  ex  rel.  Heminway  v.  Bostlemann,  144 
N.  Y.  8.  14a 

S  10  (N.Y.Sup.)  The  Supreme  Court  may,  in 
a  proper  case,  issue  a  writ  of  prohibition  to 
limit  an  inferior  court  to  its  legitimate  juris- 
diction.—People  ez  rel.  Hill  ▼.  Kelsey,  144  N. 
X.  S.  18B. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 


PROMOTERS. 

See  Corporations,  S  80. 

PROPERTY. 

See  Shipping. 

PROXIMATE  CAUSE. 

See  Negligence,  Jl  69,  61. 

PUBLIC  DEBT. 

See  Municipal  Corporations,  S{  861, 985;  States, 
i  168%. 

PUBLIC  IMPROVEMENTS, 

See  Municipal  Corporations,  §S  402-483. 

PUBLIC  LANDS. 

See  Navisable  Waters,  |  36. 

PUBLIC  NUISANCL 

See  Nuisance,  S  60. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See    Carriers;     Railroads;     Street    Railroads; 
Telegraphs  and  Telephones. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Conraes,  {  203. 

PUNISHMENT. 

See  (Contempt,  i  70. 

QUANTUM  MERUIT. 

See  Assumpsit,  Action  of. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Trial,  i  143. 

QUIET  ENJOYMENT. 

See  Landlord  and  Tenant,  {  172. 

QUIETING  TITLE. 

See  Records,  f  0. 

I.   RIGHT  OF  ACTION  ANO  DEFENSES. 

S  7  (N.Y.Sup.)  Papers  which  the  registrar  of 
deeds  is  without  authority  to  file  in  his  office 
cannot  cloud  the  title  of  registered  land.— Hawes 
V.  Clarke,  144  N.  Y.  S.  ll 

n.  PROOEEDINOS  ANB  BELIEF. 

(39  (N.Y.Sup.)  In  an  action  to  quiet  plain- 
tiff's title  to  certain  real  property,  certain  aver- 
ments in  the  answer  as  to  plaintiff's  entry  and 
possession  held  insufficient  to  constitute  a  cause 
of  action  against  plaintiff,  or  to  sustain  a  jndg- 


For  cases  In  Dec.  Dig.  t  Am.  Dig.  Key  No.  Series  &  Indexes  see  same  topic  and  ■•ctloa  Ci>  NUMBER 


Digitized  by 


Google 


Quo  Wmrraato 


144  NBW  TOBK  8UFFLEHENT 


1210 


tnent  in  favor  of  defendant  for  possession,  and 
therefore  insufficient  as  a  counterclaim.— Cun- 
ningham T.  Piatt,  144  M.  Y.  S.  51. 

QUO  WARRANTO. 

See  Mandamus,  §  181. 

RAILROADS. 

See  Carriers;  Commerce,  |  8;  Corporations,  f 
30:  Eminent  Domain;  Mandamus,  §  93;  Mas- 
ter and  Servant,  §f  137,  185,  265,  278,  286; 
Municipal  Corporations,  §  606;  Street  Bail- 
roads;  Waters  and  Water  Courses,  !i  126, 
172.     . 

V.  RIGHT  OF  WAT  AMD  OTHER  IH- 

TERESTs  tn  uum. 

§76  (N.Y.Sup.)  Under  Railroad  Law,  §  8,  subd. 
4,  authorizing  a  domestic  railroad  to  cross  ca- 
nals which  its  route  may  intersect,  held,  that 
a  railroad  can  have  no  title  in  or  to  the  bed 
of  the  canal  but  only  a  franchise  consistent 
with  Const,  art.  7,  §J  8,  10,  requiring  the  state 
to  own  and  operate  its  canals. — People  ex  rel. 
New  York  Cent  &  H.  B.  B.  Co.  v.  Walsh,  144 
N.  Y.  S.  367, 

Z.   OPERATXOX. 

(B)   Btatvtorr,      Mnntetpal,      and      OIBetal 
Bevvlattons. 

i  255  (N.Y.Sup.)  In  a  prosecution  under  San- 
itary Code  of  New  York  City,  |  181,  for  allow- 
ing locomotives  to  emit  dense  smoke,  evidence 
that  the  railroad  company  owning  the  locomo- 
tives had  adopted  the  best  method  for  lighting 
their  fires,  is  admissible  where  it  had  been  char- 
tered by  state  law  to  operate  steam  locomotives 
within  the  city. — People  v.  New  York  Cent.  & 
H.  B.  B.  Co.,  144  N.  Y.  S.  699. 

(G)  Injurlea  to  FerBona  on  or  near  Tracks. 

§  359  (N.Y.Sup.)  To  a  trespasser  on  its  tracks, 
a  railroad  owes  no  further  duty  than  not  to 
willfully  injure  him.— Fitzgerald  t.  Elrie  B. 
Co.,  144  N.  Y.  S.  237. 

RAIL 

See  Interest,  S§  36,  37. 

RATIFICATION. 

See  Principal  and  Agent,  §  171. 

REAL  ACTIONS. 

See  Quieting  a?itle. 

RECEIVERS. 

See  Corporations,  i  560;  Courts,  H  343,  489; 
Mortgages,  |  473. 

vxi.  AOCouifTiira  and  compenba- 

TIOIT. 

S  194  (N.Y.Sup.)  Where  a  receiver  made  un- 
warranted expenditures,  and  insisted  on  certain 
unwarranted  allowances,  making  necessary  a 
reference  to  examine  bis  report,  counsel  fees 
would  be  denied.— Kronenthal  v.  Bosenthal,  144 
N.  Y.  S.  830. 


!  196  (N.Y.Sup.)  Where  a  receiver  made  on- 
warranted  expenditures,  and  insiited  on  certaiii 
unwarranted  allowances,  making  necessao'  s 
reference  to  examine  bis  report,  compensntio: 
would  be  denied.— Kronenthal  v.  Boseuthal,  14! 
N.  Y.  S.  830. 

f  202  (N.Y.Sup.)  Expense  of  reference  to  ex 
amine  a  receiver's  accounts  should  be  cbai^n 
to  him  where  instituted  by  his  insistence  oi 
obtaining  unwarranted  allowances.— Kronenthi 
V.  Bosenthal,  144  N.  Y.  S.  830. 

RECORDS. 

See  Appeal,  (  648;  Discovery,  H  86,  89;  Z\ 
dence,  g§  351,  354. 

89  (N.Y.Sup.)  Where  plaintiff  ta  an  acti- 
to  register  her  title  to  land  did  not  make  c 
fendant  a  party  although  he  claimed  an  es: 
ment  and  defendant  filed  a  memorandum  wi 
the  registrar  showing  an  adjudication  of  1 
right  to  intervene  in  the  action,  plaintiff's  w 
edy  is  not  a  suit  to  quiet  title  and  to  strike  ' 
memorandum  from  the  records  but  to  serve  ' 
complaint  in  the  registration  action  upon 
fendant  ahd  give  him  his  day  in  ooort. — Ha^ 
V.  Clarke,  144  N.  Y.  S.  11. 

In  a  proceeding  to  strike  a  memorial  from 
record  of  the  registrar  filed  after  a  judinc 
registering  title  to  land,  held,  that  the  que>i 
was  not  the  right  of  defendant  to  an  easei. 
but  whether  he  had  the  right  to  interven« 
the   registration    proceeding. — Id. 

In  a  proceeding  to  register  title  to  Inm 
judgment  .is  not  binding  upon  one  who  clui 
an  easement  therein  where  he  was  not  mu 
party  and  was  denied  his  day  in  court  by 
son  of  plaintiff's  objection  to  his  interve: 
-Id. 

Where  defendant  who  claimed  an  ease 
was  not  made  a  party  thereto,  and  the 
court  overruled  his  petition  to  intervene 
plaintiff  upon  the  reversal  of  that  order 
appeal,  should  serve  him  with  a  complain 
process,  even  though  defendant  bad  al 
procured  a  copy  of  the  complaint. — Id. 

Under  Real  Property  I.aw,  |g  400,  402 
417,  418,  420,  one  not  made  a  party  to  ; 
ceeding  to  register  title  to  land  naay  file  ' 
of  an  order  reversing  an  order  denying  hi 
tion  to  intervene  therein;  the  filing  of  i 
document  being  necessary  for  the  pro 
of  his  interest. — Id. 

Beal  Property  Law,  {|  406,  416.  422, 
prohibit  the  filmg  with  the  registrar  ot 
of  an  order  reversing  an  order  denying 
ant's  right  to  intervene  in  a  proceedinz 
ister  the  title  to  land  in  which  he  clal 
interest.— Id.  | 

REFERENCE.  ^ 

See  Mortgages,  {{  479,  554;   ReceiveraJ 

202.  I 


REFORMATION  OF  INSTRUM 

See  Pleading,  g  817. 

REFRESHING  MEMORY 

See  Witnessea,  {  254. 
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REGISTRATION. 

See  BecoTds. 

RELEASE. 

See  Mortgages,  ${  311,  319;   Payment 

H.    COXSTRVOTION  AND  OF£RATIOK. 

§30  (N.T.Sup.)  A  release  in  the  usual  form 
given  by  a  cotton  broker  to  bis  customer  held 
not  to  discbarKe  the  customer  from  his  implied 
obligation,  which  came  into  existence  at  the 
moment  of  the  execution  of  the  release,  to  save 
the  broker  harmless  as  against  a  third  person's 
claims  arising  out  of  a  credit  given  Uie  cus- 
tomer through  a  charge  made  against  such  per- 
son's account. — Miller  v.  Schloss,  144  N.  X.  S. 
906. 

RELEVANCY. 

See  Evidence,  1 142. 

RELIGIOUS  SOCIETIES. 

See  Corporations,  i  49;    Fraud,  f  26. 

§4  (N.T.Sup.)  A  religious  corporation,  teach- 
ing a  form  of  religion  based  on  "new  thought" 
and  teaching  it  through  churches,  cannot  ac- 
<iuire  a  monopoly  of  teaching  that  form  of  re- 
ligion by  means  of  churches,  nnd  it  may  not  en- 
join one  from  conducting  services  under  a  simi- 
lar name. — New  Thought  Church  v.  Cbapin,  144 
ZSf.  Y.  S.  1026. 

REMAINDERS. 

$  17  (N.T.Sup.)  A  devisee  of  the  fee  to  cer- 
tain real  property  under  a  will  probated  in 
3856,  subject  to  certain  life  estates,  not  having 
branght  suit  to  enforce  her  claim  until  January, 
1903,  as  against  a  bona  fide  purchaser,  held 
guilty  of  such  laches  as  barred  her  right  to  re- 
lief.—Jefferson  V.  Bangs,  144  N.  T.  S.  1054. 


REMOVAL 


See  Officers,  | 


REMOVAL  OF  CAUSES. 

See  Venue,  §  52. 

REMOVAL  OF  CLOUD. 

See  Quietiii«  Title. 

RENT. 

See  Landlord  aad  Tenant,  ||  182-208;    Mort- 
gages, )  473. 

REPAIRS. 

Bee  Mortgages,  §  473. 

REPEAL 

Bee  Statutes,  $  168. 

REPLICATION. 

e  Pleading,  $  182. 


REPLY. 

See  Pleading,  {  182. 

REPUDIATION. 

See  Principal  and  Agent,  8  161;  Sales,  i  374. 

REQUESTS. 

See  Trial,  S  260. 

RESCISSION. 

See  Sales,  §§  92-128;  Vendor  and  Purchaser,  | 
111,  life. 

RESIDENCE. 

See  Domicile;  Elections,  t  72. 

RES  IPSA  LOQUITUR. 

See  Negligence,  i  121. 

RESTRICTIONS. 

See  Wills,  S|  647-666. 

REVENUE. 

See  Constitutional  Law,  i  278 ;  Taxation. 

REVERSAL 

See  Appeal,  fi  1171-1177. 

REVIEW. 

See  Appeal. 

REVIVAL 

See  Abatement  and  RevivaL 

REVOCATION. 

See  Wills,  8  182. 

RIGHT  OF  WAY. 

See  Railroads,  i  76. 


RISKS. 

laster  and 

ROADS. 


Assumption,  see  Master  and  Servant,  iS  209- 
222. 


See  Highways;  Municipal  Corporations,  §{ 
646—706. 

SALES. 

See  Appeal,  §  1060;  Corporations.  }  407; 
Courts,  §  188;  Frauds,  Statute  of,  |§  107. 
113,  118.  125;  Guaranty,  §  6;  Husband  and 
Wife,  §  25;  Infants,  §  37;  Injunction,  §  107; 
Judgment,  §  577;  Mortgages,  §  479;  Pleading, 
§  .'!G4;  Principal  and  Asent,  g  81;  Trusts,  S 
206;   Vendor  nnd  Pur(-b:iMer. 

I.   REQUISITES  AND  VAI.IDITT  OF 
CONTRACT. 

§52  (N.T.Sup.)  Evidence    held   to   sustain    a 
finding  that  a  memorandum  of  sale  did  not  con- 
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tata  a  "strike  danse"  with  reference  to  delivery, 
and  that  it  was  not  rejected  and  returned  by 
the  purchasing  agent  on  that  account.— Poel  v. 
Brunswick-Balke-CoUender  Co.  of  New  York, 
144  N.  T.  S.  725. 

Evidence  held  to  show  that  the  minda  of  the 
parties  met  on  the  terms  of  the  contract  of  sale. 
—Id. 

Evidence  held  to  show  that  a  letter  written  by 
defendant's  vice  president  to  plaintiff  repudiat- 
ing a  contract  of  purchase  made  by  one  of  de* 
fendant's  employes  related  to  the  contract  in- 
volved.— Id. 

n.  OONSTKTTOTIOK     OF     OOHTBACT. 

{85  (N.T.Sup.)  Where  the  purchaser  of  a 
machine  deposited  $400,  the  seller  agreeing  to 
return  the  deposit  if  the  machine  was  returned 
"at  the  expiration  of  five  months"  from  ship- 
ment, the  purchaser  was  not  required  to  re- 
turn the  machine  before  the  expiration  of  that 
time,  and,  having  returned  it  within  a  rea- 
sonable time  after  the  five  months  expired,  they 
could  recover  the  deposit— De  Pass  v.  Stoddard, 
144  N.  X.  S.  410. 

nx.  MODIFIOATION   OR  RESCISSION 
OF  CONTRACT. 

(A)  By-  Avreennent  of  Parties. 

1 92  (N.Y.Sup.)  An  agreement  to  cancel  an 
invalid  contract  by  a  town  for  the  purchase  of 
a  road  roller,  which  was  not  effective  until  the 
roller  was  returned  'subsequent  to  the  commence- 
ment of  an  action  to  vacate  the  contract,  was  no 
defense  thereto.— Shoemaker  v.  Buffalo  Steam 
Boiler  Co.,  144  N.  Y.  S.  721. 

(C)  Reselaslon   by  Baxe'. 

{  120  (N.T.Sup.)  Seller,  by  asking  pay  for  re- 
pairing brace,  though  warranty  bad  not  expired, 
held  not  to  have  broken  contract,  justifying  re- 
scission by  buyer,  where  it  immediately  repaired 
it  and  tendered  it  to  the  buyer.— MacCambrldge 
V.  Both,  144  N.  Y.  S.  628. 

I  128  (N.Y.Sup.)  Under  Sales  Act,  I  ISO, 
subd.  2,  the  buyer's  refusal  to  receive  further 
deliveries  because  of  the  seller's  breach  of 
warranty  in  the  quality,  and  its  unequivocal  re- 
fusal to  deliver  any  other  quality,  field  not  a 
rescission,  so  as  to  defeat  other  remedies  of 
the  buyer. — Interboro  Brewing  Co.  v.  Inde- 
pendent Consumers'  Ice  Co.,  144  N.  Y.  S.  820. 

IV.  PERFORMANCE  OF  CONTRACT. 
(C)  Delivery    and    Aeeeptanee    of    Good*. 

i  161  (N.Y.Sup.)  Under  Sales  of  Goods  Act,  S 
127,  snbd.  2,  requiring  the  seller  of  goods  to 
make  a  reasonable  contract  with  the  carrier,  a 
buyer  may  refuse  to  treat  a  delivery  to  an  ex- 
press company  as  a  delivery  to  himself,  where 
under  the  contract  of  carriage  he  could  recover 
only  one-half  of  their  value  if  destroyed  or  lost. 
-Miller  v.  Harvey,  144  N.  Y.  S.  624. 

A  general  custom  among  merchants  and  ship- 
pers not  to  place  a  valuation  upon  merchandise 
sent  by  express  will  not  make  a  delivery  under 
those  circumstances  a  delivery  to  the  buyer  un- 
der Sales  of  Goods  Act,  S  127,  subd.  2,  where  the 
buyer  under  the  contract  of  shipment  can  re- 
cover only  one-half  of  the  value  of  the  goods 
if  lost  or  destroyed.— Id. 


i  179  (N.Y.Sup.)  The  defense,  In  an  action 
for  balance  of  price  of  a  pump  installed  by 
plaintiff  in  defendant's  bouse,  that  it  ran  hot 
because  its  shaft  was  out  of  alignment,  is  un- 
availing; defendants  having  used  it  continu- 
ously for  two  months,  till  the  water  pressure 
made  it  unnecessary. — Jonap  v.  Siebert,  144  N. 
Y.  &  7. 

V.   OPERATION  AND  EFl'ECT. 

(A)  Transfer  of  Title  aa  Between  Fartlea. 

I  199  (N.Y.Sup.}  In  the  absence  of  special 
agreement,  one  who  has  contracted  to  furnish 
materials  to  be  used  in  the  performance  of  a 
building  improvement  does  not  part  with  title 
until  they  are  actually  incorporated  into  or  at- 
tached to  the  building.— Lord  v.  WooUey,  144 
N.  Y.  S.  385. 

VI.  WARRANTIES. 

f  2621/2  (N.Y.Sup.)  An  implied  warranty  may 
attach  to  a  written  as  well  as  an  oral  contract 
of  sale.— Miller  v.  Winters,  144  X.  Y.  S.  351. 

i  272  (N.Y.Sup.)  A  manufacturer  of  articles 
to  be  manufactured  impliedly  warrants  that  the 
articles  sold  are  free  from  latent  or  hidden  de- 
fects that  render  them  unmerchantable  at  the 
time  and  place  of  delivery.- Miller  v.  Winters, 
144  N.  Y.  S.  351. 

1273  (N.Y.CityCt)  There  was  an  implied 
warranty  under  Personal  Property  I<aw,  i  9U. 
as  amended  by  Laws  1911,  c.  571,  that  a 
truck  was  reasonably  fit  for  the  purpose  for 
which  it  was  bought. — Marx  v.  Locomobile  Co. 
of  America,  144  N.  Y.  S.  937.    ' 

{273  (N.Y.Co.Ct.)  Under  Personal  Property 
Law,  S  90,  as  added  by  Laws  1911,  c.  671,  if 
the  buyer  relied  on  the  seller's  skill  after  the 
seller  was  informed  of  the  purpose  for  which  a 
mechanical  piano  was  wanted,  there  was  an 
implied  warranty  of  fitness  in  its  sale,  where  it 
was  purchased  for  entertainment  purposes,  as 
seller  knew.— G.  B.  Shearer  Co.  T.  Kakoulis, 
144  N.  Y.  S.  1077. 

1 288  (N.Y.City  Ct)  Under  Personal  Proper- 
ty Law,  §§  82-158.  as  amended  by  Laws  1911, 
c.  571,  an  implied  warranty  will  survive  ac- 
ceptance of  the  goods  bunght,  though  the  de- 
fects be  not  latent. — Marx  v.  Locomobile  Co.  of 
America,  144  N.  Y.  S.  937. 

§288  (N.Y.O.Ct.)  Under  Personal  Property 
Law,  §  130,  as  added  by  Laws  1911.  c.  571, 
acceptance  of  the  goods  by  the  buyer  under  a 
conditional  sale  reserving  title  until  the  price 
is  paid  would  not  bar  an  action  for  damages 
for  breach  of  warranty  of  fitness. — G.  B.  Shear- 
er Co.  V.  Kakoulis,  144  N.  Y.  S.  1077. 

Vn.  REMEDIES  OF  SEIXER. 
(B)  Uem. 

(315  (N.Y.Sup.)  A  purchaser  could,  in  the 
seller's  action  to  foreclose  bis  lien,  show  that 
after  discovering  fraud  the  seller  agreed  to  re- 
pair or  replace  the  same  and  failed  to  do  so.— 
Grueneberg  v.  Schol,  144  N.  Y.  S.  74& 

(B)  Actions  for  Prioe  or  Vnlne.    . 

§  347  (N.Y.Sup.)  Where  the  first  shipment  of 
automobile  tires  for  which  payment  had  been 
made  was  lost,  held,  that  plaintiff  could  not  re- 
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co-ver  the  purchase  price  of  the  daplicate  ship- 
ment,  where,  under  the  circumstances,  defend- 
ant was  entitled  to  refuse  to  treat  the  delivery 
of  the  original  sbipment  to  the  carrier  as  a  de- 
livery to  himself. — Miller  v.  Harvey,  144  N.  T. 
S.  624. 

§  347  (N.Y.City  Ct.)  Where  the  customer  con- 
tinued to  use  the  article  sold  and  made  no  offer 
to  conform  to  Personal  Property  tiaw,  $  160, 
as  amended  by  Laws  1911,  c.  S71,  held  that  the 
doaler  could  not  set  up  breach  of  an  implied 
-n-arranty  that  the  truck  was  reasonably  fit  for 
the  purpose  for  which  it  was  sold. — Marx  v. 
Locomobile  Co.  of  America,  144  N.  Y.  S.  937. 

(K)  Aetloaa   tor  Damanea. 

i  370  (N.y.Sup.)  Conduct  of  seller,  after  pur- 
chaser's refusal  to  receive  goods,  held  not  an 
election  to  treat  the  purchaser  as  owner  and 
hold  and  sell  for  the  purchaser's  account.— Poel 
V.  Brunswick-Balke-Collender  Co.  of  New  York, 
144  N.  Y.  S.  725. 

i  374  (N.Y.Sup.)  On  repudiation  of  a  contract 
of  purchase,  the  seller  was  entitled  to  sue  at 
once  for  damages. — Poel  v.  Brunswick-Balke- 
Collender  Co.  of  New  York,  144  N.  Y.  S.  725. 

Jl  384  (N.Y.Sup.)  The  measure  of  damages  for 
refusal  to  receive  goods  stated. — Poel  v.  Bruns- 
wick-Balke-Collender Co.  of  New  York,  144  N. 
Y.  S.  725. 

VnX.  BEMESIES  OF  BVTXiB. 
(A)  Reeoverr  •<  Prlee. 

1391  (N.Y.Sup.)  Under  a  contract  for  the 
sale  and  delivery  of  a  certain  quantity  o^  ice 
daily,  with  a  deposit  by  the  buyer  to  secure 
performance  of  the  contract,  there  was  an  im- 
plied covenant  by  the  seller  to  return  the  mon- 
ey forthwith,  if  by  its  own  act  it  prevented 
the  buyer's  performance  of  the  contract.— In- 
terboTo  Brewing  Co.  v.  Independent  Consum- 
ers' Ice  Co.,  144  N.  Y.  S.  820. 

<C)  Aetloaa  tor  Breack  of  Coatract. 

(405  (N.Y.Snp.)  Where  a  seller  refnses  to 
deliver  koods  in  the  future  according  to  the 
terms  of  his  executory  contract,  the  buyer  may 
recover  the  damages  resulting  from  8u<j> 
breach. — Interboro  Brewing  Co.  v.  Independent 
Consumers'  Ice  Co.,  144  N.  Y.  8.  820. 

f4l7  (N.Y.Sup.)  Evidence  held  to  require  a 
finding  that  defendant  purchased  ^oods  from 
plaintiff  and  paid  part  of  the  price  in  advance, 
and  that  the  goods  were  not  delivered,  so  that  he 
was  entitled  to  recover  damages  for  plaintiff's 
breach  of  the  contract.— Breuin  y.  Goldstone, 
144  N.  Y.  S.  617. 

(D)   Actloas  aad  Coanterclalma  tor  Breaoli 
of  Warraaty. 

8  427  (N.Y.Sup.)  The  buyer  of  goods  under 
a  contract  warranting  their  quality  may,  as  to 
goods  already  delivered  and  accepted,  sue  for 
damages  for  breach  of  warranty. — Interboro 
Brewing  Co.  v.  Independent  Consumers'  Ice 
Co.,  144  N.  Y.  S.  820. 

1427  (N.Y.Co.Ct.)  In  case  of  a  conditional 
sale,  an  action  for  breach  of  warranty  cannot 
be  maintained  in   the  absence  of  statute  until 


the  price  is  paid  and  title  has  fully  passed. — 6. 
B.  Shearer  Co.  v.  Kakonlis,  144  N.  Y.  S.  1077. 
1428  (N.Y.Co.Ct)  Under  Personal  Property 
Law,  8  160,  Bubd.  1(b)  and  (d),  as  added  by 
Laws  1011,  c.  571,  authorizing  rescission  of  a 
contract  to  sell  on  a  breach  of  warranty  and 
recovery  of  the  price  paid,  in  an  action  on  a 
conditional  sale  note  given  for  a  piano,  the  buy- 
er could  counterclaim  for  breach  of  warranty  of 
fitness  and  offer  to  return  the  piano  upon  re- 
ceiving back  the  price  paid.— O.  B.  Shearer  Co. 
V.  Kakonlis,  144  N.  Y.  S.  1077. 

IX.   OONBinONAI.  SAIiES. 

8  464  (N.Y.Sup.)  A  contract  of  conditional 
sale,  providing  that  payments  shall  be  taken  as 
rent  if  the  goods  are  retaken  for  nonpayment, 
is  a  violation  of  Personal  Property  Law,  8  65. 
providing  that  when  such  goods  are  retaken 
they  may  be  sold  after  30  days  at  auction,  and 
unless  so  sold  the  vendee  may  recover  the 
price  paid. — Seeley  v.  Prentiss  "Tool  <&  Supply 
Co.,  144  N.  Y.  S.  48. 

8  479  (N.Y.Snp.)  The  buyer  may  in  good  faith 
agree  with  the  seller  that,  if  be  would  retake 
the  property  and  return  his  notes,  payments  al- 
ready made  might  be  retained  by  the  seller. — 
Seeley  v.  Prentiss  Tool  &  Supply  Co.,  144  N. 
Y.  S.  48. 

8481  (N.Y.City  Ct.)  Where  a  seller  sued  to 
foreclose  a  lien  given  by  a  conditional  sale  con- 
tract, in  compliance  with  Municipal  Court  Act, 
8  139,  and  seized  and  disposed  of  the  chattels 
after  judgment,  his  failure  to  retain  the  proper- 
ty for  30  days  and  then  to  sell  it  at  public  auc- 
tion, as  provided  by  Personal  Property  Lew.  8 
65,  did  not  render  him  liable  to  the  buyer  for 
the  purchase  money  paid. — Quattrone  v.  Simon, 
144  N.  Y.  S.  1004. 

SATISFACTION. 

See  Accord  and  Satisfaction :  Compromise  and 
Settlement;  Mortgages,  8S  311,  319;  Pay- 
ment;   Release. 

SAVINGS  BANKS. 

See  Banks  and  Banking,  81  301,  806. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Constitutional  Law,  |  56;  Mandamus,  |  .79. 

II.  PUBLIC  SCHOOLS. 

<D)  Diatrlet  Property,  Coatraets,  aad 
I^lablllUea. 

8  86  (N.Y.Sup.)  Under  Education  Law,  8  314, 
limiting  liability  to  be  incurred  by  a  school  dis- 
trict board  to  the  amount  appropriated,  and 
lien  Law,  8  ^i  giving  a  lien  against  public  im- 
provements only  upon  the  funds  applicable  to 
the  construction  thereof,  AeW,  that  parties  per- 
forming labor  and  furnishing  material  to  a 
contractor  for  a  school  house  who  abandoned 
the  job,  when  there  was  no  money  due  him, 
could  not  enforce  liens. — N.  Dain's  Sons  Co.  v. 
Union  Free  School  Dist  No.  7  of  Town  of 
Cortlnndt,  144  N.  Y.  S.  846. 
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(O)  Teachers. 

§  141  (N.T.Sup.)  Where  there  is  no  present 
incumbent  of  the  office  of  state  commissioner 
of  education,  a  teacher  wrongfully  deposed  may 
resort  to  the  Supreme  Court  for  relief,  not- 
withatanding  £>]ucation  Law,  S  880,  providing 
that  the  decision  of  the  state  commissioner 
of  education  shall  be  final  as  to  the  propriety 
of  the  dismissal  of  the  teacher. — People  ex  rel. 
Peixotto  V.  Board  of  Education  of  the  City 
of  New  York,  144  N.  T.  S.  87. 

As  Greater  New  York  Charter,  |  1093,  pro- 
vides that  a  teacher  may  be  removed  for  mis- 
conduct, insubordination,  neglect  of  duty,  and 
general  inefficiency,  it  is  to  be  presumed  that 
the  board  of  education  cannot  dismiss  a  teacher 
on  any  other  ground. — Id. 

A  female  teacher  in  the  public  schools  of  New 
York  City  cannot  be  removed  because  of  her 
marriage ;  the  statute  specifying  no  such  ground 
of  removal. — Id. 

In  view  of  the  by-laws  of  the  board  of  edu- 
cation, the  absence  of  a  female  married  teacher 
on  account  of  maternity  is  not  neglect  of  duty 
warranting  removal,  within  Greater  New  York 
Charter,  S  1093.— Id. 

SECRETARY. 

.See  Corporations,  {  407. 

SERVANTS. 

See  Master  and  Servant 

SET-OFF  AND  COUNTERCLAIM. 

See  Assignments  for  Benefit  of  Creditors,  S 
180;  Attachment,  §  108;  Brokers,  |  28;  Jus- 
tices of  the  Peace,  §  189 ;  Mortgages,  f  415 ; 
Pleading,  §§  95,  142-149,  182,  34.5;  Quieting 
Title,  §  39;   Sales,  §  428;    Usury,  {  101. 

n.  SXTBJECT-MATTEB. 

§29  (N.Y.Sup.)  In  an  action  on  a  contract 
to  do  certain  work,  where  it  appeared  that  de- 
fendant was  put  to  an  expense  in  raising  a 
machine  which  had  been  placed  on  a  defective 
foundation,  made  by  the  contractors,  such  ex- 
pense should  have  been  allowed  her. — Baldel 
v.  Berko,  144  N.  Y.  S.  10. 

SETTLEMENT. 

See  Accord  and  Satisfaction;  Compromise  and 
Settlement;    Payment ;    Release. 

SHERIFFS  AND  CONSTABLES. 

nx.  rovTERS,  duties,  ahd  liabili- 
ties. 

I  ISO  (N.Y.Sup.)  Where,  in  an  action  to  en- 
join the  enforcement  of  a  valid  execution  is- 
sued on  a  judgment  which  should  previously 
have  been  satisfied  of  record,  it  did  not  appear 
that  the  sheriff  bad  not  turned  over  to  the 
judgment  creditor  a  sum  already  collected  un- 
der such  execution,  the  judgment  could  not  be 
rendered  against  the  sheriff  for  such  sum. — Foy 
v.  Barry,  144  N.  Y.  8.  971. 


SHIPPING. 

See  Evidence,  §  520;    Master  and  Servant,  S$ 
86,  160,  200. 

V.   LIABILITIES  OF  VESSELS  AND 
OWMEBS  IN  GENERAL. 

S  84  (N.T.Snp.)  A  longshoreman  assisting  in 
loading  cotton  into  a  vessel  held  guilty  of  con- 
tributory negligence  as  a  matter  of  law,  pre- 
cluding a  recovery  for  injuries  caused  by  a 
draft  of  cotton  swinging  over  and  strikinf;  him. 
— Maher  v.  Compagnie  G^nSrale  Transat- 
lantique,  144  N.  Y.  S.  985. 

$86  (N.Y.Sup.)  In  a  longshoreman's  action 
for  injuries  from  the  breaking  up  of  a  sling  load 
in  a  vessel's  hold,  on  the  ground. that  defendant 
had  intrusted  the  eangwayman  with  control  of 
other  employes,  Labor  Law,  §  200,  as  amended 
by  Laws  1910,  evidence  held  not  to  show  that 
the  stopping  of  the  hoisting,  or  the  failure,  if 
any,  to  sooner  give  orders  to  the  winchman, 
proximately  caused  the  accident.— Ward  t.  T. 
Ilogan  &  Sons.  144  N.  Y.  S.  514. 

f  86  QI.Y.Sup.)  Evidence  held  to  show  that 
the  negligence,  if  any,  of  the  employer  in  fail- 
ing to  employ  an  additional  man,  was  not  tb<.- 
proximate  cause  of  the  accident. — Maher  v. 
Compagnie  G^n^rale  Transatlantique,  144  N.  Y. 

IX.  DEMITBBAOE. 

f  172  (N.Y.Sup.)  On  the  question  of  what 
would  be  a  good  delivery  within  a  shipper's  du- 
ty of  delivering  lumber  at  a  place  convenient  for 
loading  directly  into  the  ship,  the  charter  part>' 
being  silent  thereon,  it  may  oe  shown,  under  ap- 
propriate pleading,  in  an  action  by  the  carrier 
for  demurrage,  that  there  was  a  general  usasf 
or  custom  requiring  the  shipper  to  bring  tli<- 
lumber  within  reach  of  the  ordinary  ship's 
tackle.— Twcedie  Trading  Go.  v.  Craig,  144  N. 
Y.  S.  C4. 

{  175  (N.Y.Sup.)  The  charter  party  merely 
providing  the  shipper  should  furnish  the  lumber 
at  a  certain  rate  per  day,  and  the  ship  should 
employ  her  own  stevedore,  and  it  not  appearins 
that  when  it  was  made  the  carrier  knew  huw  it 
was  piled  on  a  wharf,  it  was  the  shipper's  duty 
to  deliver  it  at  a  place  convenient  for  loading  di- 
rectly into  the  ship. — Tweedie  Trading  Co.  v. 
Craig,  144  N.  Y.  S.  64. 

In  the  absence  of  intention  to  the  contrary, 
the  bill  of  lading,  though  issued  after  the  Tess<-l 
was  loaded,  providing  "any  detention  on  thi' 
part  of  the  shipper  in  supplying  cargo  as  fast 
as  steamer  can  receive  to  be  accounted  for  by 
payment  of  demurrage"  at  a  certain  rate,  re- 
lates back  and  governs  liability  of  the  shipp<T 
for  delay  caused  by  him  during  the  loading. 
— Id. 

i  184  (N.Y.Sup.)  The  burden  being  on  plain- 
tiff, in  an  action  by  a  carrier  for  demurrafse.  < 
to  show  the  delay  was  caused  by  the  shipper':^ 
failure  to  deliver  the  lumber  within  reach  ci 
the  ordinary  ship's  tackle,  it  was  entitled  to  | 
show,  not  only  that  it  had  such  tackle,  but  als<i 
the  difference  between  what  the  stevedores  could 
have  loaded,  had  the  lumber  been  delivered 
within  such  distance,  and  what  they  were  able 
to  load  with  the  lumber  delivered  as   it  was. 
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—Tweedle>  Trading  Go.  ▼.  Cnig,  144  N.  Y.  S. 
64. 

A  carrier,  in  an  action  for  demurrage,  became 
of  the  shipper's  failure  to  deliver  the  lumber 
sufficiently  near  the  ship,  shows  damages,  it 
showing  it  did  not  own  the  ship,  but  had  it  on 
time  charter  and  was  paying  therefor  a  certain 
amount  per  day,  and  also  showing  the  amount 
and  value  of  the  coal  used  per  day  while  the  ves- 
sel was  delayed  at  the  dock. — Id. 

SIGNATURES. 

See  WUls,  H  118.  302. 

SMOKE. 

See  Municipal  CorporationB,  |  606;    Nuisance, 
S§  3,  60. 

SPECIAL  LAWS. 

See  Statutes,  §  94. 

SPECIFIC  LEGACIES. 

See  Wills,  i  753. 

SPECIFIC  PERFORMANCE. 

See  Courts,  f  14;   Judgment,  8  747. 

I.  NATTBE  AMS  GBOVUDS  OF  BEM- 
EDT  IN  OEKEBAIb 

8  I  (N.Y.Sup.)  Specific  performance  of  a  con- 
tract to  convey  land  is  not  a  remedy  of  right, 
and  whether  it  will  be  granted  depends  on  all  the 
(■ircumstances.— Brody,  Adler  &  Koch  Co.  v. 
Ilochstadter,  144  N.  T.  8.  631. 

1X1.   GOOD  FAITH  AMD  DIX.IOFNCE. 

1 94  (N.Y.Sup.)  Specific  performance  held 
properly  refused  for  plaintiffs  failure  to  obtain  a 
loan  for  erection  of  building  on  the  land  accord- 
ing to  the  contract  of  sale.— Brody,  Adler  & 
Koch  Co.  V.  Hochstadter,  144  N.  Y.  S.  631. 

rV.   PROOEEDHTOS   AND   BEUEF. 

S  106  (N.Y.Sup.)  In  an  action  for  specific 
performance  against  a  corporation  and  the  two 
officers  in  whose  name  the  title  to  the  real 
property  was  held,  the  corporation,  while  a 
proper  party,  is  not  a  necessary  one;  it  not 
appearing  that  the  corporation  had  any  equi- 
table title  to  the  property. — Wrightsville  Hard- 
ware Co.  V.  Assets  Realization  Co..  144  N.  Y. 
S.  091. 

STARE  DECISIS. 

See  Conrts,  )  00. 

STATES. 

See  Estoppel,  8  62;    Mandamus,  88  101,  102, 
176;   Nuisance,  8  60. 

in.  PROPEBTT.  CONTRACTS,  AND 
UABII.ITIES. 

S  107  (N.Y.Sup.)  Where  contractors  upon 
state  woric  were  delayed  three  months  because 
The  contract  was  uot  sieued,  their  subsequent 


execution  of  the  contract  wag  a  waiver  of  that 
delay.— Snndstrom  ▼.  State,  144  N.  Y.  S.  89U. 

8  108  (N.Y.Sup.)  Where  a  state  contract  in 
accordance  with  a  provision  of  the  Labor  Law, 
subsequently  held  unconstitutional,  prohibited 
laborers  from  being  worked  more  than  eight 
hours  a  day,  a  contractor  who  abided  by  the 
provisions  of  this  contract  cannot  recover  ad- 
ditional compensation  because  he  could  have 
done  the  work  cheaper  had  he  worked  his  men 
longer  hours.— Sundstrom  v.  State,  144  N.  Y. 
390. 

rV.  FISOAI.  MANAGEMENT.  PITBUO 
DEBT.  AND  SECURITIES. 

8 168'/2  (N.Y.Sup.)  A  taxpayer  engaged  in 
manufacturing  paving  material  may  enjoin  the 
highway  commissioner  from  violating  Laws 
1913,  c.  80,  8  14,  by  specifying  a  material  of 
which  one  cosopany  had  a  monopoly,  thus  de- 
priving plaintiff  of  selling  his  own  material. — 
Wamer-Quinlan  Asphalt  Co.  t.  Carlisle,  144  N. 
Y.  S.  70. 

TI.  ACTIONS. 

8  209  (N.Y.Sup.)  Where  state  contractors 
claimed  additional  compensation  because  they 
were  required  to  prepare  the  concrete  with  a 
particular  mixer,  they  have  the  burden  of  prov- 
ing that  they  sufiEered  by  reason  of  the  arbi- 
trary action  of  the  state. — Sundstrom  v.  State, 
144  N.  Y.  S.  390. 

It  must  be  presumed  that  experienced  con- 
tractors upon  public  works  know  that  they  will 
meet  arbitrary  rulings  on  questions  of  detail, 
and  that  they  must  make  allowances  therefor  in 
filing  their  bid.— Id. 

STATUTES. 

See  Constitutional  Law. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

I.  ENACTMENT,   REQTTISITE8.  AND 
VAUDITT  IN  GENEBAIi. 

§47  G^.Y.Sup.)  A  penal  law  should  be  suffi- 
ciently definite  for  those  affected  by  it  to  know 
their  duty  thereunder  and  ii  not  it  cannot  be 
sustained  on  the  assumption  that  officers  will 
exercise  a  wise  discretion  in  enforcing  it — Peo- 
ple V.  New  York  Edison  Co.,  144  N.  Y.  S.  707. 

n.   GENEBAI.  AND   SPECIAX.  OR  LO. 
CAI.  ULWS. 

894  (N.Y.Sup.)  The  Home  Rule  Law  (Laws 
1913,  c.  247)  is  not  unconstitutional  on  the 
ground  that,  though  in  form  a  general  law,  it  is 
in  fact  a  special  law  applicable  only  to  the  city 
of  New  York,  and  a  mere  device  or  subterfuge 
to  circumvent  the  operation  of  Const  art.  12,  8 
2.— Hammitt  ▼.  Gaynor,  144  N.  Y.  S.  127. 

V.   BEPEAX,    SUSPENSION.     EXPIRA- 
TION. AND  REVIVAL. 

8  158  (N.Y.Sup.)  Repeals  by  implication  are 
not  favored. — In  re  Montefiore  Home,  144  N. 
Y.   S.  953. 
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VI.   COKSTBVOTXOX  AlfD  OPEBA- 
TIOX. 

(A)  General  Rales  of  Oonatraetlon. 

{  183  (N.T.Snp.)  A  thing  which  is  within  the 
letter  of  the  statute  is  not  within  the  statute 
unless  it  be  within  the  intention  ot  the  Legis- 
lature.— In  re  Board  of  Water  Supply  of  City 
of  New  York,  144  N.  Y.  8.  373. 

S  22514  (N.Y.Sup.)  While  Laws  1905,  c.  723, 
effective   June  3d,   establishing   a  state  water 


commission,  should  be  construed  as  enacted  on 
the  same  day  as  Laws  1905,  c  724,  providing 
for  an  additional  water  supply  for  New  York 
City,  and  chapter  725,  relating  to  the  acquisi- 
tion of  property  for  a  water  supply  for  such 
city,  effective  on  the  same  day,  they  should  not 
be  permitted  to  modify  each  other  to  a  greater 
extent  than  is  necessary  to  effectuate  each 
enactment.— In  re  Board  of  Water  Supply  of 
City  of  New  York,  144  N.  Y.  S.  373. 


STATUTES  CONSTRUED. 


CONSTITUTION. 

Art  2,818 623 

Art3,lSa8,28 123 

Art6,|l 87 

Art  6,  §1  17,   18 148 

Art  7,  |§  8,  10 367 

Art  8.  I  10 123 

Art  12,  S  2 127 

CODE  OF  PROCEDURE. 
S  285 420 

CODE  OP  CIVIL  PROCED- 
URE. 

i  66 882 

§  341.  Amended  by  Laws 

1911,  ch.  68 402 

II  381,  395,  415 476 

ii  419,  420 839 

■  432 602,  923 

432,  Bubsec.  3 839 

452,453 974 

500,  507,  519 546 

521 476 

531 771 

533 960 

545 870 

546 546 

547  51,  807 

549,  subsec.  4 652 

636 841 

;  723 167,  221 

756 408,  974 

784 741 

829 929 

830 ;  644 

892 150 

1204 476 

1220 897 

I  1300,1303 1 

1309 963 

1317 193 

{  1317.  Amended  by  Laws 

1912.  ch.  380 613 

I  1323 381 

I  1391  961 

I  16S2 631 

§  1757  649 

f  1762 289 

f  1762,  subsec.  2 289 

f  1764 289 

I  1770 649 

i   1780 991 

I  1830a 839 

S§  1871,1872 OtK) 

i   1904 650 


2282 320 

2232,  subsec.  4 135 

2265,  subsec.  2 60G 

2348,  etseq 217 

2458 280 

2476 508 

2533 94 

2624 750 

2662 508 

2664 429 

2729,  subsec  3 565 

§  2951-2957  135 

3013 447 

3063 444 

3240 217,  782 

3252 1078 

3253 1040 

3256 957 

3320 217 

i  3380 270 

CODE  OF  CRIMINAL  PRO- 
CEDURE. 

i  297,  356,  473,  699 1081 

840 148 

REVISED  STATUTES. 

Third  Edition. 

Volume  2. 

Pt  3,  ch.  2,  tit  4,  art  1, 
i  2. .'  852 

CONSOLIDATED    LAWS. 

Ch.  6,  |§40,  41 818 

Ch.  7.  i§  41,  42 198 

Ch.  13 1099 

Ch.  13,  !  26 98 

Ch.  13,  §90 1099 

Ch.  14,  ||  6,  58 205 

Ch.  16,  S  314 846 

Ch.  16,1  880 87 

Ch.  17,  I  102 145 

Ch.  23,  §   191 131 

Ch.  23,  I  221,  siibsecs.  2,  3  613 

Ch.  23,  §§241,  257 131 

Ch.  2!),   i  46 163 

Ch.  25,  8  94 721 

Ch.  25,  I  105 163 

Oh.  25,  i  200 878 

Ch.  25,  §  234 219,  852 

Ch.  26,   8  riO 885 

Ch.  28,  8$  133,  135 57 

Ch.  30,1475 882 

Ch.  31 272,  434,  836 

Ch.  31,  f  18 272,  330,  623 


Ch.  31,  IJ  70,  71 590 

Ch.  31,  I  81 isW 

Oh.  31,  I  200 636 

Ch.  31,  fi   200-204 

18,  102,  355,  742 
Ch.  31,   i  200.     Amended 

by  Laws  1910,  ch.  352. . 

247,  514,  74J 
Ch.  31,  I  200,  subsecs.  1, 

2.     Amended    by    Laws 

lOlOjCh.  352 212 

Ch.  31,   §   201.     Amended 

by  Laws  1910,  ch.  352. .  842 

Ch.  31,  8  202 272 

Ch.  33 519 

Ch.  83,16 S16 

Ch.  33,     7 5i;» 

Oh.  33,     43 lOr.! 

Ch.  38,     112 841 

Ch.  38,   §165,  178 53!' 

Ch.  38,     315 5l»; 

Ch.  38,   §323,324 841 

Ch.  38,     325 9Va 

Ch.  40,     400,  subsec.  2. . .   SOS 

Ch.  40,     404 3<b 

Ch.  40,     511 205 

Ch.  40,  I  580,  subsec.  5. . .  2Si 

Ch.  40,  S5&3 2S4 

Ch.  40,   I  752,  subsecs.  2, 4  14o 
Ch.  40,     1290,  subsec.  1. .  24:: 

Ch.  40,  §1293 24:: 

Ch.  41,  §  12 9s> 

Ch.  41,  §  65 48,  1094 

Ch.  41  (§§  82-158  added  by 

Laws  1911,  ch.  671) 93T 

Ch.  41    (§§  96,   130  added 

by  Laws  1911,  ch.  5T1) .  .1077 
Ch.  41  (g  150,  subsecs.  lb, 

d,  added  by  Laws  1911, 

ch.  571) 1077 

Ch.  43,   §§  212    214,   213. 

Amended  by  Laws  1010, 

ch.  703 205 

Ch.  48,   §  218.     Amended 

by  Laws  1912,  ch.  286. .  205 

Ch.  45,  §  21 4rt> 

Ch.  40,  §  8,  subsec  4 3»iT 

Ch.  49,   §  171 6-Si 

Ch.  50 24 

Ch.  50,  §98 6:. 

Ch.  50,  §  113 2+ 

Ch.  50,  8  113,  subsec  3. .     24 

Ch.  50,§  227 low 

Ch.  50,  §  242 7jiil 

Ch.  50,   §1  400,  402,   406, 

409,  416-418,  420,    4^ 

433 11 
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Oh.  59,  I  66 ....317,  894 

Ch.  00,  f  4.  BubsecT 963 

Ch.  60, 1 187 201 

Ch.  60,  i  192,  subsec.  5..  201 

Ch.  60,  If  228-230 794 

Ch.  60,  I  231 794,  918 

Ch.  60,  f  232 918 

Gb.  63,  i|63,66 740 

Ch.  63,|l03 809 

Ch.  64.1341 451 

CITY  CHARTERS. 

Oorning.     Laws  1906,  ch. 

142 148 

Greater  New  Tork,  H  165- 

167.    Laws  1001,  cb.  466. 

Amended  by  Law*  1911, 

ch.  669 123 

Greater  New  Tork  A  221a 

added  to  Laws  1901,  cb. 

466  b7  Laws  1909,  cb. 

388) ...  963 

Greater  New  Tork,  |  727. 

Laws     1901,     cb.     466. 

Amended  by  Laws  1911, 

cb.899 900 

Greater  New  York,  SS  822, 

824.  Laws  1901,  ch.  466  660 
Greater  New  York,  |  988. 

Laws  1901,  ch.  466 717 

Greater  New  York  j|  992. 

Laws  1901,  ch.  486 680 

Greater  New  York,  I  lOOL 

Laws  1901,  ch.  4d6 660 

Greater  New  York,  I  1093. 

Laws  1001,  ch.  466 87 

Greater  New  York,  |  1543. 

Laws  1901,  ch.  466.  .107,  898 
Greater  New  York,  ji  1549. 

Laws  1901,  cb.  466 121 ' 


MUNICIPAL    COUBT   ACT. 

(Laws  1802,  ch.  580.) 

I  139 748,  754,  1094 

jil  254,326 683 


LAWS. 

1784,  cb.  56 138 

1806.  cb,  4 24 

1828,  cb.  276 24 

1869.  ch.  748.  {  1 1054 

1876,  ch.  465 57 

1879,  ch.  153 57 

1896,  cb.  772,  I  3.    Amend- 
ed by  I^ws  1900.  ch.  126  198 
1896,  ch.  008 953 

1806,  ch.  908,  i  4,  subsec.  7  963 

1807,  ch.  620,  §  1 953 

1899.  ch.  712,  j  44 74 

1900,  ch.  126 198 

1900.  ch.  170,  S  11 782 

1900,  ch.  553 444 

1901.  ch.  466,  If  165-167. 
Amended  by  Laws  1911. 
ch.669 123 

1901,  ch.  466  (§  221  added 

by  Laws  1909,  cb.  388) . .  953 
1901,     ch.     466,     §     727. 
Amended  by  Laws  1911. 

ch.  899 900 

1901,  cb.  466.  fS  822.  824  660 

1901.  ch.  466.  I  988 717 

1901,  ch.  466,  I  992 680 

1901,  cb.  466.  i  1001 660 

1901,  ch.  466.  J  1093 87 

1901.  ch.  466, 1 1543.  .107,  898 

1901,  ch.  466,  8  1549 121 

1902.  ch.  580,  1  139 

748,  754.  1094 


1902,  ch;  680,  If  254,  326  683 

1903,  cb.    ^.     Amended 

by  Laws  1905.  cb.  634. .  879 

1905.  ch.  142 148 

1905,  ch.  634 879 

1005.  ch.  723 373 

1905.  ch.723,  f§2,  8 373 

1905,  ch.  724 373 

1905,  ch.  724,  ff  12.  19. . .  373 
1905,  ch.  724.  gf  12,  19. 

Amended  by  Laws  1906, 

ch.814 373 

1905,  ch.  724,  gS  25.  42. .  873 
1905.     ch.     7Zl     i     42. 
Amended  by  Laws  1906, 

ch.  314 373 

1905.  ch.  726 373 

1006,  ch.  314 373 

1008,   ch.   195.     Amended 

by  Laws  1910,  ch.  334. .  367 

1909,  cbs.388.596 953 

1910,  cb.  334 367 

1910,  cb.  352 

212,  247,  514,  742,  842 

1910.  ch.  352,  I  2 833 

1910.  ch.  659,  §  82 543 

1910.  ch,703 205 

1911,  ch.  68 '. 402 

1911,  ch.  671 937, 1077 

1911,  ch.  671,  I  127,  sub- 
sec. 2 624 

1911.  ch.  571,  g  150.  sub- 
sec. 2 820 

1911,  ch.  669 123,  127 

1911.  ch.  891.  g56 60 

1911,  cb.  899 900 

1912,  ch.  286 205 

1912.  ch.  380 613 

1913.  ch.  80,  §14 70 

1913,  dL  247 127 


STIPULATIONS. 

(18  (N.Y.Sap.)  A  stipulation  by  defendant's 
attorney  in  an  action  for  rent,  in  which  the  land- 
lord claimed  that  the  tenant's  occupancy  was 
continued  after  removal  by  leaving  "douche 
pans"  on  the  premises,  "If  they  find  100  douche 
pans  in  the  place,  I  am  willing  to  have  judg- 
ment entered  against  my  client."  if  not  set  aside, 
wonld  support  a  judgment  for  plaintiff,  where 
136  pans  were  found. — Broome-Clinton  Co.  t. 
Woltzer.  144  N.  Y.  S.  768, 

f  19  (N.Y.Sup.)  For  a  party  to  have  any  ad- 
vantage under  a  stipulation  providing  for  the 
discontinuance  of  a  foreclosare  suit,  he  must 
show  a  strict  compliance  therewith. — Burkard  v. 
Stephan  Bldg.  &  Const.  Co.,  144  N,  Y.  S.  775. 

§  20  (N.Y.Sup.)  Where  the  parties  entered  in- 
to a  stipulation  respecting  the  discontinuance  of 
the  action  the  stipulation  must  be  pleaded  in 
defendant's  answer  for  liim  to  take  advantage 
of  it  and  have  its  validity  determined. — Burkard 
V.  Stephan  Bldg.  &  Const  Co..  144  N.  Y.  S. 
775. 

STOCK. 

See  Corporations.  I  .S20. 


STOCKHOLDERS. 

See  Corporatiims,   f  820, 

STREET  RAILROADS. 

See  Carriers,  ff  267,  303;    Railroads;    Taxa- 
tion, f  376. 

I.    ESTABLISHMEITT,  GOH8TB1TCTION, 
AIVD  MAIITTEKAKCE. 

I  I  (N.Y.Sup.)  Before  a  street  railroad  can  be 
constructed,  all  of  the  requirements  of  the  Con- 
stitution must  be  met — Manhattan  Bridge  Three 
Cent  Line  v.  Brooklyn  Heights  E.  Co..  144  N. 
Y.  S.  523. 

1 10  (N.Y.Sup.)  Notwithstanding  the  Public 
Service  Commission  has  laid  out  a  route  for  a 
subway  and  the  board  of  estimate  and  the 
mayor  have  formally  approved  such  route,  an 
applicant  to  have  the  report  of  the  commis- 
sioners confirmed  on  motion  before  the  Appel- 
late Division  must  affirmatively  show  a  suffi- 
cient public  necessity  to  overcome  the  protest 
of  property  owners. — In  re  Utica  Ave.  Koute. 
144  N.  Y.  S.  228. 

Evidence,  on  a  motion  before  the  Appellate 
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Division  to  confirm  tbe  report  of  commiBsion- 
ers  recommending  the  constmction  of  a  propos- 
ed' anbway  railroad  over  a  certain  route,  A«l<t 
not  to  riiow  a  public  necessity  which  would 
justify  the  establishment  of  such  route  over 
the  protest  of  property  owners. — Id. 

1 12  (N.Y.Sup.)  The  action  of  the  Appellate 
Division  confirming  the  determination  of  com- 
missioners appointed  to  determine  whether  a 
subway  railroad  shall  be  constructed  without 
consent  of  property  owners  is  final  and  not  re- 
viewable by  the  Court  of  Appeals.— In  re  Utica 
Ave.  Route,  144  N.  Y.  S.  228. 

{  26  (N.T.Snp.)  Under  Const,  art.  2,  {  18,  and 
Railroad  Law,  S  171,  a  street  railroad  whose 
proposed  route  extends  over  numerous  streets 
may  be  constructed  upon  a  street,  where  the 
property  owners  have  consented,  even  though 
the  owners  of  other  streets  have  not  yet  granted 
their  consent.— Manhattan  Bridge  Three  Cent 
Line  v.  Brooklyn  Eeigbte  R.  Co.,  144  N.  T.  S. 
523. 

{  41  (N.T.Snp.)  The  consent  of  existing  rail- 
roads with  tracks  on  some  of  the  same  streets 
to  be  used  by  petitioner's  proposed  extension, 
to  petition evs  use  of  their  lines,  where  the 
routes  are  coincident,  is  not  necessary  to  peti- 
tioner's right  to  cross  their  tracks  where  they 
intersect  with  its  proposed  route. — Manhattan 
I^ridge  Three  Cent  Line  t.  Brooklyn  Heights 
H.  Co.,  144  N.  y.  S.  623. 

U.  KEaJTLATlOU  AITB    OPEBATIOK. 

f  114  (N.Y.Snp.)  Evidence  merely  that  a 
street  car  killed  a  street  cleaner,  while  attend- 
in?  to  his  duties,  the  car  being  thereafter  stop- 
ped within  its  length,  is  insufficient  to  show 
negligence  of  the  motorman,  or  freedom  of  de- 
ceased from  contributory  negligence. — Carley  v. 
Joline,  144  N.  Y.  8.  1018. 

STREETS. 

See  Dedication;  Eminent  Domain,  S§  2-86,  171, 
108-238;  Municipal  Corporations,  U  468, 
483,  646-706;   Taxation,  $376. 

SUBLETTING. 

See  Landlord  and  Tenant,  g|  79,  80. 

SUBWAYS. 

See  Street  Railroads,  {  10. 

SUMMARY  PROCEEDINGS. 

See  Landlord  and  Tenant,  H  296-310. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  Courses,  |  126. 

SURVEYS. 

See  Vendor  and  Purchaser,  |{  163,  33& 


TAXATION. 

See  Municipal  Corporations.  H  '^02,  468,  483. 
985;    Vendor  and  Purchaser,  |  198. 

m.  xjabujtt  or  vebmoim  axd 

PBOPESTT. 

(B)  Corporations  .anA  Corporate  Stocic 

and  Propertr* 

f  112  (N.Y.Sup.)  A  fiancbise  tax  imposed  on 
a  surety  company  under  Tax  Law,  {{  187,  192, 
snl>d.  6,  is  for  the  privilege  of  doing  business 
during  tbe  preceding  year,  and  the  &ict  that  a 
company  was  dissolved  in  January,  1909,  did 
not  relieve  it  from  liability  for  a  tax  imposed 
for  doing  business  during  1908. — People  r.  Met- 
ropolitan Surety  Co.,  144  N.  Y.  S.  201. 

(D)  Bxemptloaa. 

I  197  (X.y.Sup.)  The  General  Tax^  Law 
(Laws  1896,  c.  908),  efiFective  June  16th  of  that 
year,  repealed  by  implication  all  prior  exemp- 
tions from  taxation  contained  in  general  stat- 
utes or  in  special  acts. — In  re  Montefiore  Home, 
144  N.  Y.  S.  953. 

Laws  1897,  c.  620,  {  1,  specially  exemptin: 
from  taxation  the  real  proi>erty  of  a  home  for 
chronic  invalids  so  long  as  it  should  be  excln- 
sively  used  for  its  charitable  purposes,  held  u 
operate  as  an  exception  to  the  earlier  General 
Tax  Law  (Laws  1896,  c.  908),  so  that  its  pro- 
visions were  paramount  thereto.^Id. 

Under  Tax  Law  (Consol.  Laws  1909.  c.  6('i.> 
g  4,  subd.  7,  re-enacting  the  exemption  provi 
sion  of  General  Tax  Law  (Laws  1896,  c.  90<> 
§  4,  subd.  7,  without  expressly  repealing  Law* 
1897,  c.  620,  i  1,  exempting  the  real  properr: 
of  a  charitable  home,  and  Laws  1909,  c  5:i>>. 
declaring  the  re-enacted  statute  law  and  specie- 
laws  to  be  effective  as  before  the  enactment  a 
the  consolidated  laws,  held,  that  such  exemc 
tion  act  had  not  been  repealed  but  was  in  fali 
force  and  effect,— Id. 

V.  LEVT  AND  ASSESSMEHT. 

(D)   Mode   of   Asaesament   o(   Corporate 
Stock,  Property,  or   Reeelpta. 

{376  (N.Y.Sup.)  In  assessing  a  street  rail- 
way company's  special  franchise  for  taxes,  eans- 
ings  and  expenses  incurred  by  the  street  rail- 
way in  operating  cars  over  another  companrV 
line  should  be  disregarded.— People  ex  rel.  Mf.- 
ropolitan  St.  Rr.  Co.  v.  State  Board  of  Tui  I 
Com'rs,  144  N.  Y.  S.  74. 

Payments  made  to  the  city  as  rent   for  ttt  | 
use  of  streets  and  in  accordance  with  the  tenu 
of  the  company's  charter  should  be    dednctei  | 
—Id. 

The  company  should  be  allowed  credit  for  t 
building  which  was  used  for  street  railway  pu> 
poses  only  a  part  of  the  year,  although  it  b.-i 
not  been  able  to  rent  the  building  during  t:e 
remainder  of  the  year;  such  a  company  ha\ii: 
a  reasonable  time  in  which  to  dispose  of  or 
change  the  use  of  its  property. — Id. 

The  value  of  materials  and  supplies  on  ha:i 
which  were  necessary  for  the  operation  of  t.  f 
road  may  be  included  in  the  working  capii  i" 
on  which  the  company  is  allowed  a  deducn  ~ 
—Id. 

The  value  of  paving  laid  by  it  between  t-t, 
tracks  should  be  considered,   even   though  tU 
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company  does  not  own  the  pavement,  as  it  was 
compelled  to  lay  it  in  constructing  the  line. — Id. 

The  cost  o£  removing  pipes  and  other  ob- 
Btructiong  which  were  removed  when  the  com- 
pany installed  onderground  electric  power 
sboald  be  considered. — Id. 

Calendar  year  adjnstmenta,  consiating  of  small 
charges  against  operating  expenses  which  were 
delayed  in  getting  upon  the  books  and  there- 
fore were  not  included  in  the  statement  for 
the  proper  pel-iod  to  which  they  actually  relate, 
are  properly  deducted. — Id. 

The  taxing  authorities  cannot  complain  that 
an  apportionment  of  a  total  equalized  assess- 
ment,  among  numerous  street  railways  which 
were  operated  as  one  system,  totals  less  than 
the  equalized  value  of  the  whole  system,  where 
that  was  because  the  assessments  of  particular 
systems  were  less  than  they  should  nave  been. 
—Id. 

Development  and  organization  expenses,  con- 
sisting of  promoter's  profits,  payment  for  legal 
services,  and  other  services  necessary  to  render 
the  franchise  of  value,  must  be  excluded. — Id. 

The  company  is  not  entitled  to  credit  on  a 
building  which  it  was  not  using  for  railway 
purposes,  where  it  had  remained  idle  for  more 
than  18  months,  without  any  attempt  on  the 
part  of  the  company  to  rent  it  for  other  pur- 
Ijoses;  there  being  no  reason  shown  to  excuse 
the  company  for  its  delay. — Id. 

Initial  franchise  tax  payments  on  account  of 
intangible  franchises  are  presumably  included 
in  the  value  of  the  franchise,  and  no  allowance 
should  be  made  therefor  to  the  owners  of  the 
franchise.— Id. 

(G)  Re-vlew,   Correction,   or   Setting   Aalde 
of  Aaaeaament. 

S493  (N.Y.Sup.)  Where  the  relators  did  not 
unreasonably  delay  in  making  reports  on  which 
to  base  their  franchise  assessments  and  the  re- 
IK>rt8  were  as  full  and  detailed  as  it  was  pos- 
sible to  make,  the  relators  cannot  be  deprived 
of  tbeir  right  to  review  the  assessment  under 
Tax  Law,  {  44. — People  ex  rel.  Metropolitan 
St.  Ry.  Co.  V.  State  Board  of  Tax  Com'rs.  144 
N.  Y.  S.  74. 

Where  the  role  of  decision  as  to  credit  al- 
lowed for  depreciation  of  property  of  a  street 
railway  company  was  changed  pending  appeal, 
the  company  may,  without  a  change  in  its  the- 
ory of  action,  be  allowed  to  claim  additional 
credit,  although  it  was  not  urged  below,  where 
the  evidence  to  support  the  credit  was  intro- 
dured. — Id. 

Upon  certiorari  to  review  an  assessment  on  a 
railroad  company's  franchise,  the  assessment 
actually  made  cannot  be  increased. — Id. 

S  493  (N.T.Sup.)  In  a  proceeding  to  review 
an  assessment,  the  court  should  merely  have 
found  that  the  fair  market  value  of  the  land 
exceeded  the  assessment,  without  finding  the 
exact  amount  in  which  it  exceeded  the  assess- 
ment.—People  ex  reL  Straus  v.  I'urdy,  144  N. 
y.  S.  921. 

i  497  (N.T.Sup.)  Under  Laws  1897,  e.  620,  { 
1,  exempting  the  real  property  of  a  charitable 
home  from  assessment,  and  section  221a.  added 
to  the  Greater  New  York  Charter  (Laws  1901, 


c.  466)  bv  Laws  1009,  c:  388,  giving  commis- 
sioners of  the  sinking  'fund  discretion  to  cancel 
such  assessments,  held,  that  the  charter  amend- 
ment did  not  furnish  the  only  method  of  can- 
celing an  assessment  against  the  home  but  that 
mandamus  would  U«  to  compel  such  cancella- 
tion.—In  re  Montefiore  Home,  144  N.  Y.  S. 
953. 

VI.  X.IEM  AHB  PKIOBITT. 

f  508  (N.T.Sup.)  In  the  absence  of  a  statu- 
tory declaration  fixing  the  lien  of  a  tax  at  the 
time  of  assessment,  such  lien  attaches  only  aft- 
er the  tax  has  been  extended  upon  the  roll  and 
levied,  -so  that  a  particular  sum  has  become  a 
charge  upon  a  particular  parcel  of  land.— El- 
wood  V.  Goldman,  144  N.  T.  S.  883. 

Vn.  PAYMENT  AND  BEFtnrDXNO  OB 
BECOVIiBT  OF  TAX  PAID. 

i  528  (N.T.Sup.)  Claim  of  the  state  for  fran- 
chise tax  imposed  for  the  year  preceding  that 
in  which  a  company  was  dissolved  at  the  in- 
stance of  the  insurance  department  does  not 
draw  interest — People  v.  Metropolitan  Surety 
Co.,  144  N.  T.  S.  201. 

XUI.  I.EOACT.  INHEBITANOE.  AND 
TBANSFEB  TAXES. 

%  867  (N.Y.Sar.)  TUbRt  the  executrix  filed  an 
affidavit  with  the  transfer  tax  appraiser,  al- 
leging that  testator  died  a  resident  of  New 
Vork  and  that  his  will  was  probated  in  that 
county,  held  not  conclusive  that  he  was  a  resi- 
dent 01  that  state  within  the;  New  York  Trans- 
fer Tax  Law.— In  re  Grant's  Estate,  144  N. 
Y.  S.  567. 

An  executrix  cannot  change  the  actual  domi- 
cile of  the  testator  by  her  own  admissions 
after  testator's  death,  nor  can  she  do  so  by 
her  own  acts,  even  if  amounting  to  an  estop- 
pel as  against  herself. — Id. 

8872  (N.Y.Sup.)  Where  a  legacy  was  paya- 
ble to  beneficiaries,  who  were  also  contingent 
remaindermen,  the  exemption  to  which  they 
were  entitled  under  the  transfer  tax  law  was 
properly  deducted  from  the  value  of  the  entire 
legacy  to  each  of  them  and  apportioned  on 
each  bequest  in  the  proportion  that  it  bore  to 
the  total  bequest  to  the  particular  beneficiary. 
—In  re  Title  Guarantee  &  Trust  Co.,  144  N. 
Y.  S.  889. 

§  893  (N.T.Snr.)  In  a  proceeding  to  assess 
testator's  estate  for  transfer  taxation,  the 
burden  is  on  the  state  to  prove  that  testator 
was  domiciled  within  the  state  at  the  time  of 
his  death.— In  re  Grant's  Estate,  144  N.  T.  S. 
567. 

i  895  |Tf.T.Sur.)  Under  Transfer  Tax  Law, 
g|  229,  230,  held,  that  the  appraiser  had  juris- 
diction to  take  evidence  and  to  decide  in  the 
iirst  instance,  questions  of  law  and  fact  neces- 
sarily preceding  the  appraisal,  such  as  the  ex- 
istence and  identity  of  property  of  the  estate.— 
In  re  Barnes'  Estate,  144  N.  Y.  S.  794. 

An  appraiser  does  not  act  as  a  representa- 
tive of  the  state  comptroller,  but  should  decide 
as  a  disinterested  arbiter  the  questions  of  law 
and  tact  arising  before  him. — Id. 
Under  Transfer  Tax  Law,   gf  228,  231,  de- 
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.■te^a  JTMgctiaa,  held,  tbat  tbe 
Jariifietiaa  aa  to  qneations  mnaiiis 
before  Ub  was  not  ezdnaiTe,  aad  tkat  the  aor- 
rocmte  aiskt  detenniae  all  qnestioaB  ariainK  ob- 
der  the  ww.  indodfiiig  the  qneatioa  of  aa  ea- 
talc^a  ammtiMp  of  prupeitj.— Id. 

I  at?  (X.T.Siir.)  When  a  dntrihuUTe  Aaie 
«<  a  dededeo^a  iateicst  in  the  proceeds  of  the 
aale  of  realty  waa  not  pajaUe  as  paaonaltr  nn- 
tO  the  tcfBinatioa  of  a  life  ia  beiag.  the  ap- 
praiaer  ahcMild  aaeeitaia  its  prtsmt  Taloe  for 
the  poipoae  of  BzIbs  the  transfer  tax.— Ia  re 
gimptoa's  Estate.  144  X.  Y.  S.  1099. 

1 9M  (S.T[.Sap.)  Under  Tax  Lav.  B  231. 
2s.  the  siuTojcate  in  fixing  the  amount  of  the 
property  transferred  is  merelj  a  tanoc  offi- 
cer, and  appeals  most  be  taken  to  bim  as  a 
jodkial  officer  and  win  not  lie  to  the  Appellate 
IKviaon.— In  re  Victor.  144  X.  I.  &  OlS. 

TEACHERS. 

See  Sehoola  and  School  Distrieta,  |  141. 

TELEGRAPHS  AND  TELEPHONES. 


See  Aaiodationa,  f  15. 
n.  MEGUI^TUm 


AMD  OPEKAXIOV. 


See  Health. 
ScDools 

m. 


TOWNS. 

h.  8  8;  10;   Mimiripal  Cocpoiations: 
aid  School  Diatzicta. 


.TT.  co: 


OrS.  AMO 


f  3t  (S.YSSm.)  CoaditioBal  puichaae  at  a 
steaa  road  MOer  by  a  town.  acreeiBr  to  paj 
$6tO  a  rear  aa  rent,  withoot  aalaiultiut  the  qa«- 
tion  to  the  Toters  at  a  town  meeting:  was  tc:: 
as  in  violation  of  Hi^way  Law.  |  M. — Sb-*- 
maker  t.  BoOalo  Steam  BoUer  Coi,  144  X.  X. 
S.  72L 


nr.  mcAK 


rAOmBT,    FOBUC 
tSBCUWrnSB,  AKD 
TJkXATIOM. 


f  81  (X.T.Sap.)  Where  plaintiir  waa  a  tax- 
payer of  a  town  when  an  Ulesal  oontiact  br  fic 
town  for  the  porchaae  of  a  road  roller  was  maie 
and  wbcD  an  action  to  raeate  the  aame  w&s 
bmn^t,  be  bad  capacity  to  soe. — Shoemaker  t. 
BnOalo  Steaa  BoUer  Co,  144  N.  Z.  8b  T21. 

TRANSFERS. 

See  Caniei%  H  267.  35& 

TRANSFER  TAX. 

See  Taxatiaa,  B  86T-0Oa 

TREATIES. 

See  Execntocs  and'Adndnistzatori,  |  24. 

f  2  (X.T.Sop.)  The  prorision  at  ■  treaty  be- 
tween the  United  Statea  and  Sweden  of  Jone  1. 
19U  (37  Stat.  1487.  art.  14).  that,  if  any  axi- 
sens  of  either  coontiy  die  intestate  in  the  ter- 
ritory of  the  other,  the  consol  of  the  decedent's 
nation  ahall  haTe  the  ri^t  to  administer  c  = 
his  estate  waa  not  in  exceaa  of  the  treaty  mat- 
ins power  of  the  federal  eoTerameat. — ^In  le 
lyAdamo'a  Estate.  144  N.  T.  S.  428. 

TRESPASS. 

See  Bailmada,  1 359;  Waters  and  Water  Coors- 
ea.1203. 

TRIAL 

S<>e  Accotmt  Stated,  I  20;  Appeal,  B  2^7. 
Ji27.  980.  10O3,  1010.  10645oS;  cSuri*.-?. 
f  320:  Continnance;  Coata;  Dismiasal  an: 
Nonsuit :  DiToice^  f  144;  landlord  and  Te::- 
ant.  (  233:  Libel  aad  Slander,  |  123;  Kastt^r 
and  Serrant,  il28fr-291:  Honidpal  Corpota- 
tions.  IS  180.^21:  XecUcenee,  {  130;  Pan- 
nership.  H  146^  153;  Stipnlatiaaa ;  VeoDe: 
Wills.  {  d09. 

m.  coubxe  axd  ooxsitct  of 

TBIAI.  JX  GEKERAXi. 

See  BectioB  of  Remedies:    Frand;    Libel  and  ■     1 25  Of.T.Snp.)  Where  die  comptajnt  aljes?-; 
Slander;    MaHcionq  Proe^cntion;    Master  and    the   perfonnance  of  serrices,  Uie  famishing 


ITS  (N.T.Snp.)  Transportation  Corporations 
Law.  I  103,  imponng  a  penalty  on  telephone 
corporations  for  refosal  to  transmit  messages  . 
wia  impartiality  and  in  food  faith  and  in  the 
Older  reeetred,  held  not  applicable  to  the  re- 
moval of  a  snbaeziber's  telephone  on  his  refosal 
to  pay  a  diniited  claim  for  past  aerrice. — 
Saltxborg  T.  Utica  Home  Telephone  Coi,  144 
X.  X.  S.  300. 

TENDER. 

See  Oariiai^  {  107;    Hortgaceat  §  311. 

TESTAMENTARY  CAPACITY. 

SceWiD^  0  34-8!^  294. 

THEATERS  AND  SHOWS. 

See  Cfril  Bi«bta;  Costoms  aad  Uaa«ea;  lit- 
erary Property. 

TIME 

See  Appeal.  |  3S3;  Payment,  |  06;  Friacipal 
and  Surety,  {  87;  Taxation,  1 50& 

TITLE. 

See  BUls  and  Xotes.  f  524:  Landlord  and 
Tenant  f  63;  Navigable  Waters,  {  30:  Pat- 
ents. H  202,  208:  Pledzes.  H  18,  42,  47: 
Quieting  Title:  Railroads.  {  76;  Sales,  |  199: 
Trover  and  Conversion,  i  16:  Tmsta,  i  134; 
Vendor  and  Purchaser,  {{  1^,   IJO. 

TORTS. 


Servant.  11  iii-3 


Municipal  Corporations,    materials,  and  de&ialt  in  payment,  and  the  a.- 


M   S/.>->-l;    N<?glip»DC»:    Noisanoe:    Plead-    s^er  d<>med  everything   bat  the  receipt  of 
ing.   $  249;    TrisJ,   {|  335,  Z4i>;    Trover  and    n'.acerials.   plaintiff  had  the  ri^t  to   open  arl 
Conversion.  ■  dose,    notwithstandins  any  conoenon   by  de- 
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fendant  at  the  trial.— KoUowits  t.  SUberstein. 
144  N.  X.   S.  766. 

The  right  to  open  and  cloae  to  the  jury  la 
snbstantial,  and  its  wrongful  denial  ia  error. 
—Id. 

VI.  TAKXNO  CASE  OB  QXTESTION 
FBOM  J1TBT. 

(A)   (kveatlona  of  iMtr  or  of  Fact  1b  Gen- 
eral. 

i  143  (N.T.Sup.)  Where  plaintiff  produced 
sufficient  evidence  to  make  a  prima  facie  case, 
the  fact  that  some  of  the  evidence  on  his  behalf 
was  contradictory  was  insufficient  to  relieve 
defendant  from  entering  on  his  defense,  since 
on  motion  for  a  nonsuit  all  reasonable  infer- 
ences are  to  be  drawn  in  favor  of  plaintiff. — 
Nicolls  V.  Lyons,  144  N.  Y.  8.  19. 

S  143  (N.Y.Sup.)  Where  there  were  contro- 
verted questions  of  fact  upon  conflicting  evi- 
dence, an  absolute  direction  for  defendant  was 
unwarranted. — Barnett  v.  Anheuser-Busch 
Agency,  144  N.  Y.  S.  920. 

(O)  Dlanlaaal  or  Nonanlt. 

I  159  CN.T.Snp.)  Evidence  of  plaintiff  in  an 
action  on  an  alleged  contract,  being  insufficient 
to  prove  the  contract  with  defendant,  but  show- 
ing any  contract  of  plaintiff  was  with  another, 
defendant's  motion  to  dismiss  the  complaint  at 
the  close  of  the  evidence  should  have  been  grant- 
ed.—Chapman  Y.  George  B.  Read  Co.,  144  N. 
Y.  S.  412. 

f  165  (N.Y.Sup.)  Where  the  court  at  the 
close  of  plaintiff's  evidence,  and  attain  after 
▼erdict,  reserved  decision  on  a  motion  to  dis- 
miss, a  subsequent  order  granting  the  motion 
related  to  the  time  it  was  first  made,  and  all 
subsequent  proceedings  including  the  verdict 
■were  surplusage.— Fierce  v.  Atlantic,  Gulf  & 
Pacific  Co.,  144  N.  Y.  8.  8^. 

(D)   Dlreetlon  of  Verdlot. 

{  177  (N.Y.Sup.)  Where  both  parties  moved 
for  directed  verdict  at  the  close  of  the  evidence, 
they  thereby  submitted  all  questions  of  law  and 
fact  to  the  court.- Lord  v.  Woolley,  144  N.  Y.  S. 
38S. 

VH.  INSTRUCTIONS  TO  JITBT. 

CD)  Applieabilltr    to    Pleadlnsa    aad    BtI> 
dence. 

{252  (N.Y.Sup.)  An  instruction  that  no  re- 
covery of  salary  could  be  had  after  ones  dis- 
charge, provided  he  was  not  hired  by  the  year,  Is 
improper,  where  all  of  the  evidence  tended  to 
show  that  there  was  no  yearly  contract  of  hire. 
—Keepers  v.  M.  Hartley  Co.,  144  N.  Y.  S.  738. 

(ES)  Reanesta  or  Prayera. 

i  260  (N.Y.Sup.)  An  instruction  on  proximate 
cause  held  proper  and  sufficient,  so  that  it  was 
not  error  to  refuse  a  request  to  charge  that,  if 
other  agencies  intervened  between  the  leaving 
of  the  bottle  and  the  accident,  the  former  was 
not  the  proximate  cause. — Hall  v.  New  York 
Telephone  Co.,  144  N.  Y.  S.  322. 


IZ.  VEBDICT. 

(A)  General   Verdict. 

1335  (N.Y.Sup.)  In  an  action  against  two- 
Joint  tort-feasors,  a  verdict  ai>portioning  the 
amount  which  each  defendant  should  pay  was 
improper.— Foy  v.  Barry,  144  N.  Y.  S.  971. 

$337  (N.Y.Sup.)  An  instruction  which  elimi- 
nates a  ground  of  recovery  is  the  law  of  the 
case,  and  a  verdict  based  on  that  ground  is 
against  the  law. — Maher  v.  Compagnie  Generate 
Transatlantique,    144    N.    Y.    S.    985. 

S345  (N.Y.Sup.)  Where  plaintiff,  in  an  ac- 
tion against  two  joint  tort-feasors,  acquiesced 
in  a  verdict  which  improperly  apportioned  the 
amount  for  which  each  defendant  was  liable, 
instead  of  finding  one  amount  against  both 
defendants,  he  could  not  complain  that  the 
satisfaction  of  a  judgment  entered  thereon 
against  one  defendant  satisfied  the  judgment 
against  the  other.— Foy  v.  Barry,  144  N.  Y.  S. 
971. 

TROVER  AND  CONVERSION. 

See  Chattel  ICortgages,  |  176;    (Courts,  {  188; 
Pleading,  |  124. 

I.  ACTS  CONSTITTTTINO  CONVEB- 

SION  AND  I.IABIUTT 

THEBEFOB. 

{9  (N.Y.Sup.)  Where  defendant's  tenant  built 
an  engine  and  boiler  in  her  premises  for  which 
she  had  no  use,  she  ia  not  guilty  of  a  conversion 
in  refusing  to  restore  them  to  plaintiff,  a  mort- 
gagee, upon  his  inunediate  demand,  which  did 
not  give  her  an  opportunity  for  investigation. — 
Siebold  v.  La  Rue,  144  N.  Y.  S.  6S8. 

$  1 1  (N.Y.Sup.)  Where  plaintiff  delivered  fur- 
niture to  a  dealer  to  be  placed  in  a  storage  ware- 
house, and  the  dealer  wrongfully  placed  the  fur- 
niture in  his  place  of  business  and  sold  it  to  de- 
fendant, defendant,  though  an  innocent  purchas- 
er, was  guilty  of  a  conversion  in  reselling  it  aft- 
er notice  of  plaintiffs  rights. — Davis  v.  Miller's 
Auction  Rooms,  144  N.  Y.  S.  672. 

H.  ACTIONS. 
(A)  Rlvht  of  Action  and  Defenses. 

f  16  (N.Y.Sup.)  Plaintiff  may  not  sue  for  con- 
version unless  he  has  the  general  or  special  title 
to  the  goods  or  is  entitled  to  possession. — ^Lord 
V.  Woolley,  144  N.  Y.  S.  385. 

Materials  furnished  by  a  subcontractor  to  be 
used  in  the  performance  of  a  plumbing  contract 
held  not  "work  furnished"  within  an  85  per 
cent,  payment  clause  in  the  contract,  and,  there 
having  been  no  legal  termination  of  the  con- 
tractor's employment  by  certificate  of  the  archi- 
tect, the  owners  were  not  entitied  to  the  mate- 
rials 80  as  to  entitle  them  to  recover  for  tile  con- 
version thereof  by  defendants  on  their  removing 
them  from  the  premises. — Id. 

{  23  (N.Y.Sup.)  If  plaintiff  is  in  possession  at 
the  time  of  the  taking,  defendant  cannot  defend 
on  the  title  of  a  third  person  unless  he  connects 
himself  therewith. — Lord  v.  Woolley,  144  N.  Y. 
S.  SST). 
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(O  Brialaiiee. 

{40  (N.T.Snp.)  Proof  by  plaintiBE  that  he 
owned  an  antomobile,  and  that  it  was  in  de- 
fendant's possession  in  his  garage,  and  that 
plaintiff  duly  demanded  its  return,  which  de- 
fendant refused,  established  a  prima  facie  case 
for  plaintiff  requiring  defendant  to  make  de- 
fence.—NicoUs  V.  Lyons,  144  N.  Y.  S.  19. 


(D)  O 

i  42  (N.Y.Sup.)  Where  plaintiff  delivered  fur- 
niture to  a  dealer,  who  had  some  claim  thereto 
for  unpaid  installments,  giving  it  to  him  to  be 
stored,  and  the  dealer  wrongfully  sold  the  prop- 
erty to  defendant,  the  dealer's  rights  passed  to 
defendant  and,  in  an  action  for  conversion,  de- 
fendant was  liable  only  for  the  value  of  the 
furniture  above  the  amount  owing  the  dealer. — 
Davis  V.  Miller's  Auction  Rooms,  144  N.  Y.  S. 
672. 

{  53  (N.T.Sap.)  In  an  action  for  the  value  of 
foods  destroyed  by  a  storage  company,  for  which 
there  was  no  definite  market  value,  interest 
should  not  be  allowed. — Davison  v.  Guardian 
Storage  &  Transfer  Co.,  144  N.  Y.  S.  601. 

In  an  action  for  the  conversion  of  goods,  the 
allowance  of  interest  rests  in  the  discretion  of 
the  jury,  and  it  is  improper  for  the  trial  court 
to  add  an  allowance  of  interest  to  the  verdict 
rendered.— Id. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Charities;  Corporations,  8  307;  Judgment, 
i  681;  Parties,  $  61;  Perpetuities,  i  8; 
WUls,  f{  686,  697. 

I.   CREATION,   EXISTENCE,   AND   VA- 

USITT. 

(A)  Kxpreaa    Trust*. 

S  25  (N.T.Co.Ct.)  An  instmment  held  to  cre- 
ate an  express  trust,  and  not  a  mere  power  of 
attorney  or  power  in  trust. — Wald  v.  Weilham- 
er,  144  N.  Y.  S.  929. 

{34  (N.Y.Sup.)  Plaintiff's  deposit  of  money 
in  a  bank  in  the  name  of  her  mother  and 
nephew  without  their  knowledge  and  without 
informing  the  bank  did  not  constitnte  a  trust. 
— Rougbnn  v.  Chenango  Valley  Savings  Bank, 
144  N.  Y.  8.  508. 

IZ.   CONSTBTIC1TON  AND  OPERA- 
TION. 

(B)   Bata.te  or  Interest  of  Trustee  and  of 
Cestui   Que  Trust. 

{  134  (N.Y.Co.Ct.)  A  conveyance  to  a  trustee 
vests  in  him  such  title  as  will  enable  him  to 
execute  his  trust.— Wald  v.  Weilhamer,  144  N. 
Y.  S.  929. 

Whether  a  conveyance  to  a  trustee  vests,  the 
fee  in  him  depends  upon  the  grantor's  intention 
as  gleaned  from  the  instrument. — Id. 

{  135  (N.Y.Co.Ct)  A  conveyance  containing 
the  usual  operative  parts  of  a  deed  absolute  in 
form,  to  a  trustee  in  trust  to  sell  land  for  a 
purpose  authorized  by  statute,  vests  the  fee  in 
the  trustee.— Wald  v.  Weilhamer,  144  N.  Y.  S. 
929. 


{151  (N.Y.Sup.)  Real  Property  Law,  (  9S, 
relative  to  liability  of  surplus  income  from  trust 
for  debts  of  beneficiary,  held  to  apply  to  income 
derived  from  trusts  of  personal  property.— De- 
muth  V.  Kemp,  144  N.  Y.  S.  690. 

Code  provisions  as  to  issue  and  return  of  exe- 
cution as  prerequisite  to  creditor's  suit  held  to 
apply  to  an  action  to  reach  surplus  income  of 
a  trust  under  Real  Property  Law,  {  98. — Id. 

Where  wife  of  beneficiary  of  trust  had  pro- 
cured separation  with  alimony,  held,  that  she 
was  entitled  to  her  support  from  the  surplus  in- 
come before  it  could  be  applied  on  a  judgment 
against  the  beneficiary,  under  Real  Property 
Law,  §  98.— Id. 

Under  such  law  beneficiary  held  entitled  to 
support  in  the  manner  in  which  he  has  been  ac- 
customed to  lire  and  in  which  the  creator  ot  the 
trust  evidently  intended  that  he  shoald  live. 
—Id. 

Under  such  law,  judgment  creditor  held  to 
have  burden  of  showing  amount  necessary  for 
debtor's  support,  and,  where  be  offered  no  evi- 
dence, it  was  error  for  the  court  arbitrarily  to 
fix  an  amount. — Id. 

{  153  (N.Y.CaCt.)  Since  a  deed  conveying 
leased  premises  in  trust  to  sell  for  a  purpose 
authorized  by  statute  vests  the  fee  in  the  tms- 
tee,  the  lessee,  under  a  renewal  of  the  lease 
made  by  the  grantor  after  execution  of  the 
deed,  takes  subject  to  be  divested  of  his  posses- 
sion by  a  sale  made  by  the  trustee  in  perform- 
ance of  the  tmst,  even  conceding  that  the  lessor 
reserved  the  right  to  lease  and  to  recave  rents. 
—Wald  V.  Weilhamer,  144  N.  Y.  S.  929. 

IV.  MANAGEMENT  AND  DI8P08AI. 
OF  TRUST  PROPERTY.  . 

{  187  (N.Y.Sup.)  Where,  to  preserve  a  trust 
in  the  residue  of  testatrix's  estate,  an  agree- 
ment was  made  with  her  husband  that  the  in- 
come of  one-fourth  of  the  estate  should  be  paid 
to  him  for  life,  equity  had  jurisdiction  to  con- 
firm such  agreement. — New  York  Life  Ins.  k 
Trust  Co.  V.  Conkling,  144  N.  Y.  S.  638. 

i  206  (N.Y.Sup.)  A  court  of  equity  has  power 
to  authorize  a  testamentary  trustee  to  naort- 
gage  or  sell  a  part  of  the  trust  property  for  the 
purpose  of  protecting  the  balance  from  dissipa- 
tion.— New  York  Life  Ins.  &  Tmst  Co.  v.  Conk- 
Ung,  144  N.  Y.  S.  638. 

V.   EXECITTION  OF  TRUST  BT  TRUS- 
TEE  OR   BT   COURT. 

S  272  (N.Y.Sur.)  Dividends  upon  corporal? 
stock  held  under  a  trust  to  pay  income  for  life 
constitute  "income,"  and  belong  to  the  life 
beneficiary,  at  least  so  far  as  they  are  derived 
from  surplus  accumulated  by  the  corporation 
after  testator's  death.— In  re  Cooper,  144  N. 
Y.  S.  189. 

VI.  ACCOUNTING  AND  COMOHBHSA- 
TION  OF  TRUSTEE. 

§  289  (N.Y.Sup.)  A  trustee  must  account  for 
property  of  the  cestui  que  trust  within  his  pos- 
session or  under  his  control. — Gray  v.  Heinse. 
144   N.   Y.   S.  1045. 

{325  (N.Y.Sur.)  The  trastees  under  testa- 
mentary trust  to  pay  the  income  to  pezaooB 
named  for  their  life  should,  upon  an  accoontific 
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for  diTidends,  present  proof  from  which  It  may 
be  determined  whether  any  part  of  such  diTi- 
dends came  from  the  corporate  earniiwa  before 
testator's  death.— In  re  Cooper,  144  N.  T.  S. 
180. 

S330  (N.Y.Sur.)  The  costs  on  settlement  of 
account  of  trustees  should  be  equitably  divided 
between   the   fund   and   the   income,  where   the 

Suestion  determined  is  the  right  to  stock  divi- 
ends  as  between  life  tenants  and  remainder- 
men.—In  re  Cooper,  144  N.  X.  S.  189. 

TUNNELS. 

See  Eminent  Domain,  {  90;   Master  and  Serv- 
ant, (  222. 

UNDERTAKINGS. 

See  Appeal,  {  1243. 

UNDUE  INFLUENCE. 

See  Wills,  K  155. 164,  294. 

UNITED  STATES. 

See  Commerce,  i  88;    Courts,  |  343;   Indiana; 
Patents;  Treaties. 

USE  AND  OCCUPATION. 

See    Assignments    for    Benefit   of  Creditors,   | 
235. 

i  I  (N.T.Sup.)  Where  the  lessee  of  premises 
organized  a  corporation  and  assigned  the  lease 
to  it,  as  permitted  by  the  lease,  and  thereafter 
sold  all  the  corporate  stock  to  defendant,  he 
could  not  sue  defendant  for  use  and  occupation. 
— Baumann  v.  Rowan,  144  N.  Y.  S.  600. 

I  I  (N.Y.Sup.)  An  action  for  use  and  occupa- 
tion cannot  be  maintained  nnless  the  relation 
of  landlord  and  tenant  existed  between  the  par- 
ties.— Bommersheim  v.  Forman,  144  N.  X.  S. 
G47. 

§  2  (N.X.Sap.)  A  tenant  who  enters  into  pos- 
session under  a  void  lease  must  pay  for  the  use 
and  occupation  of  the  premises  while  he  occu- 
pies them,  but  he  is  not  liable  for  rent  after  his 
vacation  of  the  premises.— Riviera  Realty  Co. 
V.  Henry,  144  Nv  X.  S.  790. 

USURY. 

See  Pleading,  t  182. 

I.  VSUBIOUS  CONTRACTS  AND 

TRANSACTIONS. 

(B)  RiKlita  and  Remedtea  of  Parties. 

S  101  W.X.Siip.)  Usury  may  be  pleaded  as  a 
connterdaim.— Loew  t.  Mclnerney,  144  N.  X. 
S.  546, 

VARIANCE. 

See  Pleading,  f  377. 

VENDOR  AND  PURCHASER. 

See  Elzecutors  and  Administrators,  g  138;    In- 
fants, §  37;    Sales;    Specific  Performance. 


ZZ.  OONSTRVOTION   AND    OPERA- 
TION OF  CONTRACT. 

{46  rN.X.Sup.)  A  contract  to  purchase  land 
should  be  so  construed  that  effect  should  be  giv- 
en to  every  portion  of  the  contract  if  possible. 
— Elwood  v.  Goldman,  144  N.  X.  S.  383. 

m.  MODIFICATION   OR  RESCISSION 
OF  CONTRACT. 

(O  Reaclaalom  by   Purehaaer. 

{Ill  (N.X.Sup.)  Where  a  corporation  having 
only  two  stockholders  agreed  to  convey,  in  con- 
sideration of  a  sum  payable  in  installments, 
when,  after  such  payments,  a  warranty  deeu 
should  be  executed,  a  snbsequent  conveyance  to 
such  stockholders  upon  dissolution  and  contin- 
uance of  business  as  a  partnership,  in  order  to 
facilitate  i>erformance  of  the  contract,  was  not 

f round    for    rescission    by    vendee. — Tanzer    v. 
tankers'   Iiand  &  Mortgage  Corporation,   144 
N.  X.  S.  613. 

{112  (N.X.Sup.)  A  purchaser  was  entitled  to 
rescind  a  contract  for  the  purchase  of  real 
property,  where  proceedings  to  sell  an  infant's 
interest  therein  were  not  completed  in  time  to 
enable  the  vendors  to  tender  the  guardian's 
deed  on  the  law  day.— Mandel  t.  Hopkins,  144 
N.  X.  S.  1072. 


IV.   PERFORICANCE    OF    CONTRACT. 

(A)  Title  and  Batate  of  Vendor. 

i  129  (N.X.Sup.)  A  vendor,  under  an  execu- 
tory contract  to  convey,  discharges  bis  obliga- 
tions if,  at  the  date  fixed  for  the  delivery  of  the 
deed,  he  is  able  and  willing  to  convey  a  mar- 
ketable title,  irrespective  of  whether  he  there- 
tofore had  title.— Tanzer  v.  Bankers'  Land  & 
Mortgage  Corporation,  144  N.  X.  S.  013. 

§  ISO  (N.X.Sup.)  Where  the  sufficiency  of 
publication  to  sell  land  to  pay  decedent's  debts 
was  questioned  collaterally,  defendant  vendee 
claiming  that  the  affidavits  were  bad  and  thnt 
the  title  to  the  land  was  unmarketable,  the  affi- 
davits which  alleged  that  defendants  were  non- 
residents and  that  deponent,  plaintiffs  attorney, 
had  used  due  diligence  to  serve  them  in  the  state, 
were  sufficient—Carman  v.  Bedell,  144  N.  X.  S. 
328. 

§  134  (N.X.Sup.)  A  previous  lease  by  the  ven- 
dor, entitling  his  lessee  to  purchase  the  premises 
and  a  recorded  agreement  by  a  prior  owner  that 
only  a  building  one  story  high  should  ever  be 
erected  on  a  part  of  the  lot,  were  liens  within 
a  contract  that  the  land  should  be  conveyed 
"free  and  clear  of  all  liens." — Neagle  v.  Hudson, 
144  N.  X.  S.  221. 

(C)  <taantltr  of  Land  and  Appartenancea. 

§  163  (N.X.Sup.)  Where  a  surveyor  was 
agreed  on  to  determine  the  consideration  for  a 
sale,  be  was  not  an  arbitrator  in  the  sense  that 
his  decision  as  to  the  quantity  was  conclusive. — 
Armour  v.  Sound  Shore  Frpnt  Improvement  Co., 
144  N.  X.  S.  340. 
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T.  lUOHTB   AITS  UABtLXTTEB   OF 

FAKTIES. 

(A)  As  to  Ba«I>  Other. 

S  198  (N.T.Sup.)  Where  a  contract  for  the 
purchase  of  land  required  it  to  be  free  from  all 
liens,  the  vendor  was  bound'  to  discharge  city 
taxes  levied  for  the  ensuing  year  only  a  short 
time  before  the  contract,  where  such  taxes  were 
liens  from  the  time  of  the  levy. — Elwood  v.  Gold- 
man, 144  N.  Y.  S.  388. 

Under  a  contract  for  the  sale  of  land,  provid- 
ing that  possession  shall  be  grven  on  June  1, 
1912,  at  which  time  all  taxes  are  to  be  adjusted 
to  and  including  May  31,  1912,  taxes  assessed, 
but  not  yet  liens,  would  be  paid  by  the  vendor. 
—Id. 

(O)  Bona  Fide  Pnrcbasen. 

{229  (N.Y.Sup.)  One  who  purchases  land 
abutting  on  a  highway,  nnder  a  deed  describing 
the  land  as  so  abutting,  is  not  a  bona  fide  pur- 
chaser of  the  highway,  even  though  it  was  not 
being  used  by  the  public  at  that  time. — City  of 
New  Rochelfe  y.  New  Rochelle  Coal  &  Lumber 
Co.,  144  N.  T.  S.  852. 

1 231  (N.Y.Sup.)  Probate  of  a  will  in  October, 
1856,  by  which  the  fee  in  certain  real  property 
in  question  was  devised  to  plaintiff  prior  to 
the  passage  of  Laws  1869,  c.  748,  {  1,  without 
record  in  the  clerk's  office,  held  not  constructive 
notice   of   plaintiff's  interest   to   a   subsequent 

Purchaser.— Jefferson  v.   Bangs,  144  N.   x.   S. 
054. 

§  232  (N.Y.Sup.)  Possession  of  plaintifTs  par- 
ents of  property  in  controversy  holding  under 
an  alleged  life  estate  held  insufficient  to  charge 
defendant  B.,  a  subsequent  purchaser,  with 
notice  of  plaintifTs  fee  interest.— Jefferson  t. 
Bangs,  144  N.  Y.  S.  1054. 

i  244  (N.Y.Sup.)  Evidence  held  insnfBcient  to 
charge  defendant  B.,  a  subsequent  purchaser 
of  certain  real  property  in  controversy,  with 
notice  of  plaintiff's  pre-existing  claim  tov  the 
fee  under  Uie  will  of  her  grandfather,  probated 
in  1856.— Jefferson  y.  Bangs,  144  N.  Y.  S. 
1064. 

Vn.  REMEDIES   OF  F1TBCHASEB. 

(A)  RecoTerr  of  Purebaae  Money  Paid. 

i  335  (N.Y.Sup.)  Where  a  contract  provided 
that  earnest  money  should  be  returned  if  a  com- 

Sany  refused  a  building  loan  before  a  specified 
ate,  proof  that  the  company  refused  to  make 
the  loan  on  or  before  a  later  date  before  the 
time  for  closing  title  was  insufficient  to  require 
return  of  earnest  money. — Brody,  Adler  &  Koch 
Co.  V.  Hochstadter,  144  N.  Y.  S.  631. 

1 338  (N.Y.Sup.)  Where  both  parties  were 
mistaken  as  to  the  amount  of  land  because  of  an 
error  of  the  surveyor,  the  purchaser  could  re- 
cover an  overpayment  in  an  action  for  money 
had  and  received  as  on  an  implied  promise. — ^Ar- 
mour T.  Sound  Shore  Front  Improvement  Co., 
144  N,  Y.  S.  340. 

§341  (N.Y.Sup.)  Where  a  purchaser  refused 
to  perform  on  claim  that  the  title  was  unmer- 
chantable and  io  a  suit  to  recover  earnest  mon- 
ey paid,  the  title  was  adjudged  good,  but  the 
vendors  were  held  not  entitled  to  specific  per- 
formance, it  was  error  to  charge  them  with  the 
expenses  incident  to  examination  of  the  title.— 


Brody,  Adler  &  Eocb  Co.  T.  Hodistadter,  144 
N,  Y.  a  68L 

(B)  AetloM  tor  Breacb  of  Contract. 

{ 343  (N.Y.Sup.)  The  purchaser  under  a  con- 
tract, which  provided  that  the  land  to  be  con- 
veyed should  be  "free  and  clear  of  all  liens." 
could  sue  for  breach  of  the  contiaot  by  the  ex- 
istence of  an  outstanding  lease  binding  tbr; 
vendor  to  sell  to  the  lessee  on  demand,  and  a  r>- 
corded  agreement  by  a  prior  owner  with  adja- 
cent owners  that  only  a  one-story  bnildii^ 
should  be  erected  on  a  part  of  the  property.- 
Neagle  v.  Hudson,  144  N.  Y.  S.  221. 

i  345  (N.Y.Sup.)  A  purchaser,  under  a  ooc- 
tract  to  convey  land  clear  of  liens,  did  not  waivr 
his  right  to  damages  for  breach  of  the  contract 
by  the  existence  of  an  outstanding  record-il 
building  restriction  by  accepting  a  deed  from  tb.> 
vendor  under  an  understanding  t^at  the  restri'- 
tion  should  be  removed. — Neagle  v.  Hadaon,  144 
N.  Y.  S.  221. 

§350  (N.Y.Sup.)  Evidence,  in  an  action  br 
the  purchaser  under  a  contract  which  prbvidr-' 
that  the  title  should  be  clear  of  liens,  held  t- 
show  that  the  parties  recognized  a  lease  with  sd 
option  to  purchase  and  a  building  restrictiiii 
contract  executed  by  a  former  owner  as  inrun.- 
brances  upon  the  property. — Neagle  v.  Hudson. 
144  N.  Y.  8.  22L 

In  an  action  for  breach  of  a  contract  to  con- 
vey land  free  from  liens,  in  which  it  appeared 
that  there  was  a  recorded  contract  by  a  previoi* 
owner  with  adjacent  owners  by  which  any  boild- 
ing  on  the  lot  was  limited  to  one  story,  evi- 
dence held  to  show  that  it  was  the  intention  cf 
both  the  vendor  and  purchaser  that  the  pn^ 
chaser  should  be  relieved  from  such  restriction. 
—Id. 

§351  (N.Y.Sup.)  The  purchaser  of  land,  un- 
der a  contract  agreeing  to  convey  title  free  froci 
liens,  is  entitled  to  recover  more  tiian  nomina. 
damages  for  its  breach  by  the  existence  of  an 
outstanding  lease  by  the  vendor  binding  him  t- 
convey  the  premises  on  demand, — Neagle  v.  Hul- 
son,  144  N.  Y.  S.  221. 

VENUE. 

See  Corporations,  §  503. 

III.  CHANGE   OF    VENITE   OH    PUICX 
OF  TBIAI.. 

{52  (N.Y.Sup.)  Facts  held  to  anthori:? 
change  of  place  of  trial  for  convenience  of  wit- 
nesses.—Hemenway  V.  Fitzgerald,  144  N.  Y.  S. 
951. 

VERDICT. 

See  Trial,  {{  177,  836-346. 

VESTED  REMAINDERS. 

See  Wills,  {  636. 

WAGES. 

See  Master  and  Servant^  (  70.     . 
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WAIVER. 


See  Chattel  Mortgages,  {  253;  CoIltract^  I 
232;  Criminal  Law,  I  250;  Insurance,  { 
568:    Interest,  (  26;    Landlord  and  Tenant, 


SS   178,    182 ;    Limitation   of   Actions, 
Mui  -  -     - 

I  345. 


15; 

nioipal  Corporations,  SS  142,  220;    Sales, 

288;   States,  |  107 ;  Vendor  and  Purchaser, 


WAREHOUSEMEN. 

See  Trover  and  ConTersion,  S  63. 

WARRANTY. 

See  Contracts,  I  205;  Sales,  S|  262^-288,  347, 
427,  428. 

WATERS  AND  WATER  COURSES. 

See  Canals;  Eminent  Domain,  S  71;  Navigable 
Waters. 

T.  STIBFAOE  WATERS. 

I  126  (N.T.Snp.)  Evidence  \eld  insnflScient  to 
show  tliat  during  the  installation  of  a  new  ar- 
rangement as  a  substitute  for  an  old  system  of 
drainage  there  was  negligent  obstruction  of  a 
drain  oy  the  defendant  railroad  company.— Pa- 
ternostro  v.  New  Tork  Cent  &  H.  B.  B.  Co., 
144  N.  T.  S.  282. 

Vm.   ARTIFIOIAI.   POKDS,   RESER- 

VOIRS.  Aim  CHAinrEX.8,  DAMS, 

Ain>  FX4>WAOE. 

i  172  (N.T.Sup.)  A  railroad  company  is  not 
liable  to  an  adjoining  owner  for  overflow  of 
stream  from  the  collapsing  of  an  embank- 
ment being  constructed  wholly  on  the  com- 
pany's property,  and  the  collapse  was  not 
caused  by  negligence. — Pennock  v.  Central  New 
England  Ry.  Co.,  144  N.  X.  S.  527. 

S  179  (N.T.Snp.)  In  an  action  to  enjoin  de- 
fendant from  raising  the  water  in  the  outlet 
of  a  lake,  where  it  was  found  that  be  was  en- 
titled to  raise  it  84  inches  from  the  bottom  of 
the  sluiceway  in  its  dam  as  then  constructed, 
the  judgment  fixing  the  height  to  which  the 
water  might  be  raised,  instead  of  the  height 
at  which  the  dam  might  be  maintained,  was 
proper.— Sprague  v.  Kanes  Falls  Electric  Co., 
144  N.  Y.  S.  152. 

XZ.  PITBIiIO  \7ATER   SITPFIiT. 

(A)   Domestic  and   Mnnldpal  Fnrposea. 

5  203  (N.Y.Sup.)  An  entry  by  the  water 
company  on  the  premises  to  disconnect  the 
appliances  for  nonpayment  of  rates  because 
misconstruction  of  contract  held  not  a  trespass. 
— Greeubeiger  v.  Queens  County' Water  Co., 
144  N.  X.  S.  636. 

WAYS. 

See  Municipal  Corporations,  fS  646-706. 


WILLS. 

See  Appeal,  f  104;  Charities;  Courts,  f  201; 
Descent  and  Distribution ;  Evidence,  S  61: 
Executors  and  Administrators;  Judgment,  S 
829;  (Perpetuities;  Taxation,  SI  867-900; 
Vendor  and  Purchaser,  S  231. 

XI.   TESTAMEWTART  OAPAOITT. 

S34  (N.Y.Sur.)  The  legal  test  of  sanity  or 
competency  to  make  a  will  is  whether  the  acts 
of  the  testator  correspond  with  his  normal  acts 
and  conduct  at  a  time  he  is  conceded  to  have 
been  of  sound  mind. — In  re  Martin's  Will,  144 
N.  Y.  S.  174. 

One  of  the  legal  tests  of  sanity  or  competency 
to  make  a  will  being  whether  the  testator  at 
the  time  of  making  reacts  the  common  facts  and 
events  of  his  life,  the  fact  that  he  is  in  such  a 
mental  condition  that  he  needs  medical  attention 
will  not  necessarily  render  his  will  invalid.— Id. 

i  37  (N.Y.Sur.)  When  lucid  intervals  have 
to  be  computed  by  days  and  hours,  courts 
should  be  strongly  inclined  on  that  ground  alone 
to  disbelieve  in  the  restoration  of  the  testator 
to  a  state  of  disposing  capacity  at  the  time  of 
the  execution  of  the  wilL — In  re  Martin's  Will, 
144  N.  Y.  S.  174. 

S  52  (N.Y.Sur.)  Where  it  was  shown  that  the 
testator  was  afSicted  with  insanity  of  a  periodic 
Dature,  the  proponent  has  the  burden  of  prov- 
ing that  the  will  was  executed  during  a  lucid 
interval.— In  re  Martin's  Will.  144  N.  Y.  S. 
174. 

The  burden  of  proof  on  the  whole  case  is  on 
the  proponents  of  the  will  where  probate  is 
contested  on  the  ground  of  insanity. — Id. 

The  proponent  of  a  will  is  bound  to  satisfy 
the  conscience  of  a  probate  court  that  the  will 
he  propounds  is  that  of  a  free  and  capable  tes- 
tator, and  if  he  fails,  the  court  may  then  pro- 
nounce against  the  will. — ^Id. 

S54  (N.Y.Sur.)  To  test  the  sanity  or  com- 
petency of  testator,  ijroof  of  his  acts  and  con- 
duct in  great  detail  is  admissible. — In  re  Mar- 
tin's Win,  144  N.  Y.  S.  174. 

5  55  (N.Y.Sur.)  That  an  allograpbic  will  bears 
internal  evidence  of  sanity  does  not  establish 
capacity  to  make  it — In  re  Martin's  Will,  144 
N.  Y.  S.  174. 

In  a  proceeding  for  the  probate  of  a  will  evi- 
dence held  insufficient  to  show  the  sanity  of  the 
testator.- Id. 

IV.   REQUISITES   AND  VAXIDITT. 

(A)  Xatare    and   Eaaentiala    of   Teatamea- 
tarx  Dlapoaitiona. 

S88  (N.Y.Sup.)  Written  instrument,  wbere- 
by_  plaintiff  was  to  support  the  maker  for  cer- 
tain payments  each  month,  and  whereby  prop- 
erty of  the  maker  was  to  go  to  plaintiff,  con- 
strued, and  held  to  be  a  "testamentary  dis- 
position."- Ga  Nun  v.  Palmer,  144  N.  Y.  S. 
457. 

(C)  Bzecatloa. 

S  1 14  (N.Y.Sur.)  Attesting  witnesses  to  a  will 
are  required  to  see  that  there  is  no  fraud  com- 
mitted  on   the   testator,    and    that   the  act   of 
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testamentation   is  free   and  Tolnntary.— In    re 
Martin's  Will,  144  N.  Y.  S.  174. 

§  1 1 8  (N.Y.Sur.)  Thougli  testator  does  not 
sign  tlie  will  before  an  attesting  witness,  if  it  is 
produced  by  testator  with  bis  signature  visible 
tbereoD,  with  a  request  to  witness  it,  his  then 
acknowledgment  to  the  witness  that  the  Instru- 
ment is  bis  will  is  an  acknowledgment  of  his 
signature.— In  re  Nussbaum's  Estate,  144  N.  Y. 
S.  443. 

(F)   Mtstalce,  Undue  Inflvenee.  and  Fraud. 

{  155  (N.Y.Sur.)  A  will  hurriedly  concocted 
by  persons  not  acquainted  with  the  testator, 
and  when  he  is  not  in  the  hands  of  his  friends, 
will  be  scrutinized  more  closely  by  the  court 
than  one  executed  under  more  normal  circum- 
stances.—In  re  Martin's  Will,  144  N.  Y.  S.  174. 

§  164  CN.Y.Sup.)  On  the  issues  of  testamentary 
incapacity  and'  nndae  influence  by  testatrix's 
husband,  who  was  sole  beneficiary,  interroga- 
tories inserted  in  a  commission,  by  which  it 
was  sought  to  prove  illegal  relations  between 
the  husband  and  another  woman,  were  irrele- 
vant.—In  re  Hernandez's  Will,  144  N.  Y.  S. 
150. 

(6)  ReTocatton   and  RevlTal. 

i  182  (N.Y.Sup.)  A  subsequent  will,  which 
disposed  of  all  of  testator's  property  and  was 
inconsistent  with  a  prior  will,  operated  to  re- 
voke the  prior  wilL— In  re  Sheldon,  144  N.  Y. 
S.  94. 

V.  PROBATE.  ESTABLISHMENT.  AND 

ANNULMENT. 
(A)  Probate   and  Revocation   In    General. 

§215  (N.Y.Sur.)  Under  the  express  provision 
of  Code  Civ.  Proc  t  2624,  the  surrogate  has 
discretion  upon  admitting  a  will  to  probate  to 
postpone  further  construction,  where  by  reason 
of  contingencies,  death  of  parties,  etc.,  his  con- 
struction might  not  be  final— In  le  Townleys 
Will,  144  N.  Y.  S.  750. 

Upon  the  probate  of  a  will,  giving  a  son  a 
life  interest  in  the  property  provided  he  was  not 
intemperate  at  the  time  of  testatrix's  death, 
evidence  as  to  whether  be  bad  complied  with 
such  conditions  so  as  to  benefit  thereunder  held 
admissible. — Id. 

(D)   Probate  or  Record  of  Forelarn  'Wills. 

{243  (N.Y.Sur.)  Where  testator  left  a  will 
executed  in  New  York  disposing  of  personal 
property  only,  and  later  executed  a  will  in 
France  in  the  French  language  which  also  dis- 
posed of  personal  property,  the  two,  being  con- 
ceded to  be  interdependent,  were  both  entitled  to 
probate  in  New  York. — In  re  Mayer's  Will,  144 
K.  Y.  S.  438. 

(H)  Brldence. 

(289  (N.Y.Sup.)  The  burden  of  proving  the 
existence  of  a  lost  will  at  testators  death  or 
that  it  had  been  fraudulently  destroyed  dur- 
ing his  lifetime  is  upon  proponent — In  re  Shel- 
don, 144  N.  Y.  S.  94. 

It  is  presumed  that  a  will  shown  to  have 
existed,  and  not  found  at  testator's  death,  was 
destroyed  with  the  intention  of  revoking  it. — Id. 

§  290  (N.Y.Sup.)  There  is  no  presumption 
that  a  will,  shown  to  hare  been  executed,  con- 


tinued to  exist  up  to  the  time  of  testator's 
death,  but  failure  to  find  the  will  after  a  care- 
ful search  raises  a  presumption  of  its  destruc- 
tion by  testator  animo  revocandi. — In  re  Shel- 
don, 144  N.  Y.  S.  94. 

§  294  (N.Y.Sur.)  Because  the  act  of  testamen- 
tation is  quasi  public,  attesting  witnesses  are 
competent  to  give  their  opinion  upon  the  ca- 
pacity of  the  testator  and  his  freedom  from 
restraint— In  re  Martin's  Will,  144  N.  Y.  S. 
174. 

$302  (N.Y.Sup.)  Evidence  held  to  sustain  t 
finding  that  the  will  proposed  for  probate  as  s 
lost  will  did  not  exist  at  the  time  of  testator's 
death  and  had  cot  been  fraudulently  destroyed 
during  his  lifetime.— In  re  Sheldon,  144  N.  T. 
S.  94. 

I  302  (N.Y.Sur.)  Evidence  by  an  attesting  wit 
ness  that  his  best  recollection  is  that  two  signa- 
tures were  on  the  will  when  be  signed  it  was 
sufficient  to  show  that  he  saw  testator's  signa- 
ture thereon  when  he  attested  it. — ^In  re  Nuss- 
baum's Estate,  144  N.  Y.  S.  443. 

(I)  Hearlns  or  Trial. 

$309  (N.Y.Sur.)  In  a  proceeding  to  translate 
a  foreign  will,  an  issue  as  to  the  true  translation 
of  foreign  words  is  a  question  of  fact  to  be  de- 
termined in  the  Surrogate's  Court  in  the  pro- 
bate proceeding. — In  re  Mayer's  Will,  144  N.  V. 

S309  (N.Y.Sur.)  Where  the  due  executing 
of  a  will  by  a  competent  testatrix,  uninfluenct^ii 
and  under  no  restraint,  is  established  to  th" 
surrogate's  satisfaction,  the  will  must  be  admit- 
ted to  probate.— In  re  To'wnley'a  Will,  144  X 
Y.  S.  750. 

(J)  Jadarment  or  Deore«. 

§344  (N.Y.Sur.)  Where  a  French  will  Is  of- 
fered for  probate,  it  must  be  translated  int' 
English  before  decree  of  probate. — In  re  Mayers 
Will,  144  N.  Y.  S.  438. 

(M)   Operation  and  BSeot. 

1 423  (N.Y.Sup.)  Where  the  petitioner  con- 
tested the  probate  of  a  will  and  codicil,  a  judg- 
ment of  the  surrogate  admitting  both  instru- 
ments to  probate,  from  which  contestant  did  m- 
appeal,  is  conclusive  and  precludes  a  relitigatios 
of  the  matter.— In  re  Eaton's  Estate,  144  N.  I. 
S.  254. 

VI.  OONSTRUOTION. 
(A)  General  Rale*. 

{452  (N.Y.Sup.)  Charities  held  not  to  tab 
anything  under  the  last  clause  of  a  -will;  a 
holding  that  they  would  so  take  being  possibie 
only  by  presuming  that  testator  intended  to  dis- 
inherit any  children  he  might  have,  and  oth^T 
objects  of  his  natural  bounty. — Raymond  > 
George  Junior  Republic  Ass'n,  144  N.  Y.  S.  9>. 

§466  (N.Y.Sur.)  Where  testator  beqneatb«<: 
to  his  granddaughter  the  right  to  a  home  f. 
testator  B  homestead  until  she  was  21  year?  of 
age,  the  word  "home^'  was  not  limited  to  sheltrr 
or  place  to  abide,  but  included  a  right  of  maic- 
tenance,  board,  clothing,  and  necessary  medical 
attendance.— In  re  Burr's  Estate,  144  N.  Y.  S. 
926. 
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■atfon    of  S«TlBemi>   «nd    LcBa- 
Bd  Th«lr  Respeettve  Shares. 


§  529  (N.T.Sup.)  Where  a  gift  by  will  is  to  a 
:lass,  the  legatees  take  share  and  share  alike, 
inless  it  otherwise  clearly  appears  that  the  tes- 
ator  intended  a  different  division. — In  re  Title 
Guarantee  &  Trust  Co.,  144  N.  T.  S.  889. 

{  53 1  (N.Y.Sup.)  The  words  "per  stirpes"  are 
lot  strictly  applicable  to  named  legatees,  or 
ej^atees  designated  as  a  class,  and  are  ordi- 
larily,  at  least,  appropriate  and  are  used  with 
espect  to  substantial  gifts  to  substitute  legatees 
n  the  case  of  the  deaUi  of  a  primary  legatee. — 
n  re  Title  Guarantee  &  Trust  Co.,  144  N.  I. 
5.  889. 

i  532  (N.T.Sup.)  A  will  bequeathing  a  certain 
um  with  remainder  over  to  the  children  then 
iving  of  testator's  two  "sons,  C.  P.  B.  and  W.  C. 
i.,  and  the  issue  of  such  as  may  have  died  leav- 
ng  issue  then  surviying,  per  stirpes  and  not 
)er  capita,"  construed  in  the  li|;ht  of  other  pro- 
-isions  of  the  will  and  a  codicil,  and  held  to 
;ive  equal  shares  to  testator's  five  surviving 
rrandchildren  as  a  class,  two  the  issue  of  one 
OD  and  three  the  issue  ol  the  other.— In  re  Title 
Guarantee  &  Trust  Co.,  144  N.  Y.  S.  889. 

P)   Vested  or  Contlnarent  Estates  and  In* 
terests. 

$636  (N.Y.Snp.)  Where  a  will  provided  that 
>roperty,  on  the  death  of  testator's  widow, 
should  go  to  his  son  if  living,  and,  if  not,  to  the 
^on's  widow  and  children,  the  interest  of  the 
ion's  widow  held  a  vested  interest  which  was 
lot  divested  by  her  remarriage  before  termina- 
ion  of  the  life  estate.— In  le  McCauley,  144  N. 
L.  S.  313. 

(O)  Condltloaa  and  Beatrletloaa. 

f  647  (N.T.Snp.)  Provision  of  will  leaving 
iroperty  in  trust  for  a  married  daughter,  the  in- 
ome  payable  only  if  she  should  not  be  living 
rith  her  husband,  where  the  daughter  when  the 
I'ill  was  made  was  an  incompetent  confined  in  a 
lospital  and  suffering  from  a  probably  incurable 
nfirmity,  held  not  illegal. — Paider  v.  Suchy,  144 
1.  Y.  S.  252. 

S  656  (N.Y.Sur.)  The  rule  that,  when  the 
vent  which  constitutes  the  contingency  ex- 
'ressed  in  a  will  can  be  construed  as  the  occa- 
ion  for  the  making  of  the  will  at  that  partic- 
ilar  time,  rather  than  the  reason  for  making 
t  in  a  particular  way,  the  will  should  be  con- 
trued  so  that  its  provisions  survive  the  con- 
ingency,  must  be  limited  to  a  case  where,  the 
irhole  will  is  determined  ui>on  because  of  a 
ear  of  death  from  a  present  menace.— In  re 
Elingel,  144  N.  Y.  S.  435.-  . 

{657  (N.T.Sur.)  Where  a  husband  and  wife 
y  their  joint  will  declared  that  their  property, 
a  case  of  the  death  of  both  in  an  accident, 
r  the  death  of  the  survivor  without  opportunity 
0  make  a  will,  should  go  to  named  individuals, 
he  devisees  could  not  take,  where  the  husband 
urvived  the  wife  for  more  than  two  years.— 
n  re  Klingel,  144  N.  Y.  S.  435. 

S666  (N.Y.Sur.)  Where  a  husband  and  wife 
lade  Joint  wills,  and  the  surviving  husband  re- 
«atedly  declared  that  all  of  his  property  was 


devised  to  named  devisees,  that  fact  will  not 
entitle  the  devisees  to  take,  where  they  were 
entitled  only  in  the  event  of  a  contingency 
which  never  happened.— In  re  Klingel,  144  N. 
Y.  S.  435. 

(B)  Batatea  In  Traat  and  Po'vrera. 

{686  (N.Y.Sup.)  Where  the  condition  of  a 
devise  in  trust  to  a  married  daughter,  that  it 
should  be  payable  to  her  only  snould  she  be 
living  apart  from  her  husband,  was  not  illegal 
and  empowered  the  trustees  to  provide  for  her 
out  of  the  fund,  the  devise  would  neither  be 
avoided  nor  converted  into  an  absolute  devise. — 
Paider  v.  Suchy,  144  N.  Y.  S.  252. 

{686  (N.Y.Snp.)  Under  will  creating  trust 
and  requiring  tne  beneficiary  to  show  he  had 
applied  a  specified  amount  to  the  support  and 
education  of  his  children,  Aeld,  that  the  provi- 
sion for  the  children's  benefit  continued  during 
the  duration  of  the  trust  and  did  not  terminate 
upon  their  majority.— Demuth  t.  Kemp,  144 
1^  Y.  S.  690, 

(I)  Aetlona  to    Construe  Wills. 

{697  (N.Y.Sup.)  Where  the  next  of  kin  of 
testatrix,  watf  not  a  legatee,  she  was  not  estop- 
ped to  bring  an  action  for  the  construction  of 
bequests  in  trust  by  accepting  from  a  legatee 
certain  articles  which  came  from  the  estate.- 
Buell  V.  Gardner,  144  N.  Y.  S.  946. 

{  698  (N.Y.Sup.)  The  Supreme  Court  has  ju- 
risdiction of  an  action  by  the  next  of  kin,  who 
is  not  a  legatee,  to  construe  a  will. — Buell  v. 
Gardner,  1«  N.  Y.  8.  945. 

{ 705  (N.Y.Snp.)  Decree  of  surrogate's  court 
construing  a  wUl,  In  passing  upon  the  account 
of  a  testamentary  trustee  could  not  be  attack- 
ed in  a  collateral  action.— Demnth  v.  Kemp,  144 
N.  Y.  S.  690. 

vn.  RIOHT8  AMD  zjabhiIties  of 

DEVISEES  AND  I.EOATEES. 

(B)  Speolflo,   Demonstratlire,  and   General 

Devises  and  Bequests. 

{753  (N.Y.Sup.)  A  testamentary  disposition 
of  $20,000  to  be  found  in  a  safe  deposit  com- 
pany held  a  gift  in  the  nature  of  a  "specific 
legacy."— Ga  Nun  v.  Palmer,  144  N.  Y.  S.  457. 

(C)  Ad-vanoementa,     Ademption,    Satlatao- 

tlon,  and  Ijapae. 

{768  (N.Y.Sup.)  Where  the  subject-matter 
was  not  in  existence  at  the  testator's  death, 
the  gift  fails.— Ga  Nun  v.  Palmer,  144  N.  Y.  S. 
457. 

WITNESSES. 

See  Criminal  Law.  (  611:   Evidence;   Perjury; 
Venue,  {  52;  Wills,  {{  114,  118,  294. 

n.   OOBCPETENOT. 

(C)  Testimony  of  Parties  or  Persona  In- 
terested, for  or  acalnst  Representa- 
tlves,  Survl-rora,  or  Sneeeuora  la  Title 
or  Interest  of  Persona  Deoeaaed  or*  In- 
competent. 

I  159  (N.Y.Co.Ct.)  A  tenant's  testimony  as  to 
when  he  first  saw  the  indorsement  of  renewal 
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upon  the  lease  when  the  landloid,  since  deceas- 
ed, was  not  present,  fceW  properl^  excluded  un- 
der Code  CIt.  Proc.  §  829,  relating  to  transac- 
tions with  a  person  since  deceased. — Wald  t. 
Weilhamer,  144  N.  X.  S.  929. 

m.  EXAMINATIOir. 
tA)  Taklnar  Testimony  In  General. 

§  254  (N.Y.Sup.)  Unless  a  witness  has  per- 
sonal knowledge  of  items  contained  in  an  ac- 
count book,  the  items  cannot  be  read  into  the 
record  for  the  purpose  of  refreshing  his  mem- 
ory.—Aslnof  V.  Kuropatkin,  144  N.  Y.  S.  758. 

XV.   CREDIBIUTT.    IMPEACHMENT, 

CONTRADICTIOSr,  AND   OOB- 

BOBORATION. 

(A)  In  Oeneral, 

S324  (N.Y.Sup.)  It  was  error  to  permit  plain- 
tiff, who  had  called  defendant  as  a  witness,  to 
show    that    defendant    had   been    conTicted    of 

frand  larceny  three  times. — Benjamin  t.  Green, 
44  N.  Y.  S.  311. 

(B)  Charneter  and  Condmet  yt  'Witness. 

S  337  (N.Y.Sup.)  Proof  of  the  judgment  of  the 
lower  court,  which  was  reversed  on  appeal, 
is  inadmissible  for  purposes  of  impeachment, 
where  accused  testified  that  be  had  never  been 
convicted  of  crime. — People  v.  Van  Zile,  144  N. 
Y.  S.  287. 

$351  (N.Y.Sup.)  Where  neither  the  notary 
who  took  the  acknowledgment  to  a  forged  deed, 
nor  R.,  both  of  whom  tesdUed,  were  asked 
concerning  an  alleged  conversation  in  which  the 
notary  stated  to  R.  that  the  deed  was  "crook- 
ed," it  was  error  to  permit  a  police  officer  to 
testify  that  while  the  notary  was  in  custody  he 
stated  to  R.  in  witness'  hearing  that  the  deed 
was  "crooked."— Harding  v.  Conlon,  144  N. 
Y.  S.  663. 

{356  (N.Y.Sup.)  Where  witnesses  were  call- 
ed to  impeach  accused  by  proof  that  they  would 
not  believe  him  on  oath,  they  can  only  testify 
to  their  opinion  founded  upon  his  general  repu- 
tation.—People  V.  Van  Zile,  144  N.  Y.  S.  287. 

WORDS  AND'  PHRASES. 

"Abandonment"— Rebstock  v.  Rebstock  (N.  Y. 

Sup.)  144  N.  Y.   S.  289. 
"Account     stated."— Williams     t.     Rutherford 

Realty  Co.  (N.  Y.  Sup.)  144  N.  Y.  S.  357. 
"Acknowledgment."— In   re  Nussbaum's  Estate 

(N.  Y.  Sur.)  144  N.  Y.  S.  443. 
"Ancestor." — In    re    Simpson's    Estate   (N.    Y. 

Sur.)  144  N.  Y.  8.  1099. 
"At"— De  Pass  ▼.  Stoddard  (N.  Y.  Sup.)  144 

N.  Y.  S.  410. 
"At  the  expiration  of  five  months."- De  Pass 

v.  Stoddard  (N.  Y.  Sup.)  144  N.  Y.  S.  410; 
"Audit"— New    York    Catholic    Protectory    v. 

Rockland  County  (N,  Y.  Sup.)  144  N.  Y.  S. 

552. 
"Break."— People  v.  Walton  (N.  Y.  Sop.)  144 

N.  Y.   S.  808. 
"Cause  of  action   arising  within  the  state."— 

Wrightsville  Hardware  Co.  v.  Assets  Real- 
ization Co.  (N.  Y.  Sup.)  144  N.  Y.  S.  901. 


"Certiorari." — People  ex  rel.  Peixotto  ▼.  Boirj 

of  Education  of  the  City  of  New  York  iS. 

Y.  Sup.)  144  N.  Y.  S.  87. 
"Conduct    unbecoming   an    officer." — People  «s 

rel.  Sullivan  r.  Waldo  (N.  Y.  Snp.)  144  .X. 

Y.  S.  260. 
"Continuing  gaarant3r."—Mutnal  Life  Ins.  C('. 

of  New  York  v.   United  States  Hotel  C* 

(N.  Y.  r.up.)  144  N.  Y.  S.  476. 
"Criminal  prosecution." — Schneider  t.   Schlsnf 

(N.  Y.  Sup.)  144  N.  Y.  S.  543. 
"Cruel  and  inhuman   treatment." — Rebstock  t. 

Rebstock  (N.  Y.  Sup.)  144  N.  Y.  S.  289. 
"Cruelty."— Rebstock  v.  Rebstock  (N.  Y.  SapJ 

144  N.  Y.  S.  289. 
"Cy  pres."— Trustees  of  Sailors'   Snu£  Harbor 

T.  Carmody,  144  N.  Y.  S.  24. 
"Domicile." — People  ex  rel.  DriscoU  ▼.  Bend?: 

gJ.  Y.  Sup.)  144  N.  Y.  S.  145 ;   In  re  Grants 
state  (NT  Y.  Sur.)  144  N.  Y.  S.  567. 
"Duress." — Williams  v.  Rutherford  Realty  Cu 

(N.  Y.  Sup.)  144  N.  Y.  S.  357. 
"Expenses."— In  re  Commissioners  of  Pallsadt- 
Interstate  Park  (N.  Y.  Sup.)  144  N.  Y.  .\ 
782. 
"Extra    compensation." — Eammitt    T.    Gaynu; 
(N.  Y.  Sup.)  144  N.  Y.  S.  123. 


Sculley    (N,    Y.    Sui' 


,  Sup. 
"Finally."— Gargan    v, 

144  N.  Y.  S.  205, 
"Home."— In  re  Burr's  Estate  (N.  X.  Sar.)  lU 

N.  X.  S.  926. 
"Income."— In  re  Cooper  (N.  Y.  Sur.)  144  X 

Y.  8.  189. 
"Insolvency."—!*.  Black  Co.  t.  London  Guaian- 

tee  &  Accident  Co.  (N.  Y.  Sup.)  144  N.  Y. 

S.  424. 
"Irrelevant  allegations."— Isaacs  t.  Solomon  p. 

Y.  Sun.)  144  N.  Y.  S.  876. 
"Lien."— Neagle  ▼.   Hudson   (N.   Y.    Sup.)  14* 

N.  Y.  S.  ^1. 
"Loss." — L.  Black  Co.  v.  London  Guarantee  4 

Accident  Co.  (N.  Y.  Sup.)  144  N.  Y.  S.  4i'4. 
"Malfeasance."— Carlisle   v.   Burke   (N.  Y.  Ca 

Ct)  144  N.  Y.  8.  163. 
"Managing  agent"— Beck  v.  North  Packing  k 

Provision  Co.  (N.  Y.  Sup.)  144  N.  Y.  S.  t»C 
"Mandamus."— People  ex  rel.  Peixotto  v.  Bonn! 

of  Education  of  City  of  New  York  (N.  i. 

Sup.)  144  N.  Y.  8.  87. 
"Misfeasance."— Carlisle   v.  Burke  (N.  Y.  Co. 

Ct)  144  N.  Y.  8.  168. 
"Not  living  with  her  husband."— Paider  v.  Suctf 

(N.  Y.  Sup.)  144  N.  Y.  S.  252. 
"Office."— People  ex  rel.  Collins  v.  McAneny  (S- 

Y.  Sup.)  144  N.  Y.  8rl21. 
"Per  stirpea"— In  re  Title  Guarantee  &  Trust 

Co.  (S.  Y.  Sup.)  144  N.  Y.  S.  889. 
"Pica  of  title."— People  ex  reL  UiU  v.  Kelsej 

(N.  Y.  Sup.)  144.  N.  Y.  8.  135. 
"Properly   guarded."— Basel  v.    Ansonia  CIoi's 

Co.  (N.  Y.  Sup.)  144  N.  Y.  S.  434. 
"Proximate  cause.''— Hall  v.   New   York  Tele- 
phone Co.  (N.  Y.  Sup.)  144  N.  Y.  S.  32i. 
"Public   officer."— Hammitt  v.  Gaynor   (N.  Y. 

Sup.)  144  N.  Y.  S.  123. 
"Rescission."— Interboro  Brewing  Co.  v.  In&- 

pendent  Consumers'  Ice  Co.  (N.  X.  Sup.)  U< 

N.  Y.  S.  820. 
"Residence."— People  ex  rel.  Driscoll  ▼.  Bernl^r 

(N.  Y.  Sup.)  144  N.  Y.  8.  145. 
"Specific  legacy."— Ga  Nun  v.   Palmer  (N.  !• 

Sup.)  144  N.  Y.  8.  457. 
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"Stare  dedda."— City  of  Buffalo  t.  Erie  R.  Co. 

(N.  Y.  Sup.)  144  N.  Y.  S.  678. 
"Successor."— Automatic   Strapping   Mach.  Co. 

▼.  Twisted  Wire  &  Steel  Co.  (N.  Y.  Sup.) 

144  N.  Y.  S.  1037. 
"Successor  in  interest" — Automatic   Strapping 

Mach.  Co.   T.   Twisted   Wire   &    Steel   Co. 

(N.  Y.  Sup.)  144  N.  Y.  S.  1037. 
"Testamentary    disposition." — Ga  Nun  v.   Pal- 
mer (N.  Y.  Sup.)  144  N.  Y.  S.  457. 
"Ways."— Scheiblauer  t.   Bauscher   Bros.    (N. 

T.  Sup.)  144  N.  Y.  S.  742. 
"Ways,    works    and    machinery    or    plant."— 

Fresusk  t.  Pittsburg  Contracting  Co.  (N.  Y. 

Sup.)  144  N.  y.  S.  212. 
"Work    furnished."— Lord    v.    WooUey    (N.    Y. 

Sup.)  144  N.  Y.  S.  386. 
"Workmanlike  manner." — Miller  v.  Winters  (N. 

Y.  Sup.)  144  N.  Y.  S.  351. 
"Works.  —Scheiblauer   v.  Bauscher  Bros.   (N. 

Y.  Sup.)  144  N.  Y.  S.  742. 


"Writ  of  prohibitioiL''— Pewple  ex  rel.  Jimeson 
T.  Shongo  (N.  Y.  Sap.)  144  N.  Y.  S.  886. 

WORK  AND  LABOR. 

See  Mechanics'  laeiu:   Pleading,  H  826,  345. 

WORKMEN'S   COMPENSATION  ACT. 

See  Master  and  Servant,  |  260%. 

WRITS. 

See  Attachment;  Injunction;  Mandamus;  Pro- 
hibition. 


WRONGFUL  DEATH. 


See  Death. 
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